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DAMAGES  FOB  ZNJUBIEB  BESULTING  IN  DEATH. 

Abtxgle  I. 

§  1  S«  The  right  of  action  now  existing  to  recoTer  dam- 
ages for  iujnries  resulting  in  death,  shall  ncTer  be  abro- 
gated ;  and  the  amount  reooTerable  shall  not  be  subject  to 
any  statutory  limitation. 

JUDIOIABY  AflTICLE. 

AsnoLB  YI. 

§  1«  The  Supreme  Court  is  continued  with  general 
jnrisdiction  in  law  and  .equity,  subject  to  such  appellate 
jniisdictaon  of  the  Court  ot  Appeals  as  now  is  or  may  be 
prescribed  by  law  not  inconsistent  with  this  article.  The 
existing  judicial  districts  of  the  State  are  continued  until 
changed  as  hereinafter  provided.  The  Supreme  Court  shall 
consist  of  the  Justices  now  in  office,  and  of  tiie  Judges 
transferred  thereto  by  the  fifth  section  of  this  aiticle,  all  of 
whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respectilTe  terms,  and  of  twelve  additional 
Justices  who  shall  rtside  in  and  be  chosen  by  the  f  lectors 
of,  tho  several  existing  judicial  districts,  three  in  the  first 
district^  three  in  the  second,  and  one  in  each  of  the  other 
districts;  and  of  their  successors.  The  successors  of  said 
Justices  shall  be  chosen  by  the  electors  of  their  respective 
judicial  districts.  The  Legislature  may  alter  the  judicial 
districts  once  after  every  enumeration  under  the  Constitu- 
tion, of  the  inhauitants  of  the  State,  and  thereupon  reap- 
portion the  Justices  to  be  thereafter  elected  in  the  districts 
so  altered. 

2.  The  Legislature  shall  divide  the  State  into  four 
rial  departments.  The  first  department  shall  connist  of 
the  county  of  Hew  York;  the  others  shall  be  bounded  by 
county  lines,  and  be  compact  and  equal  in  population  as 
nearly  as  may  be.  Once  every  ten  years  the  liegislature 
may  alter 'he  judicial  departments,  but  without  increasing 
the  number  thereof. 

There  si  all  be  an  Appellate  Division  of  the  Supreme 
Court,  consisting  of  seven  Jnstices  in  the  first  department, 
and  of  fire  Justices  in  each  of  the  other  departments.  In 
each  department  four  shall  constitute  a  quorum,  and  the 
concurrence  of  three  shall  be  necessary  to  a  dedvion.  ,  Ko 
more  than  five  justices  shall  sit  in  any  case. 

From  all  the  Justioes  elected  to  the  Supreme  Court  the 
Governor  shall  designate  those  who  shall  constitute  the 
Appellate  Division  in  each  department;  and  he  shall  des- 
teiate  the  Presiding  Justice  thereof,  who  shall  a«  t  as  suoh 
£ring  his  term  of  office,  and  shall  be  a  resident  of  the  de- 
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pfyrtment  The  other  Justices  shall  be  designated  for  terms 
of  fiT6  years  or  the  unexpired  portions  of  their  respectiTe 
terms  of  office,  if  less  Uian  five  years.  From  time  to  time 
as  the  terms  of  such  designations  expire,  orTacandes  occur, 
he  stiall  make  iiev  designations.  He  may  also  make  tem- 
poniry  designations  in  case  of  the  absence  or  inability  to  act, 
of  any  Justice  in  the  Appellate  Diyision.  A  majority  of  the 
Jastioes  desiguated  to  sit  in  the  Appellnte  Division  in  each 
depiurtment  shall  be  residents  of  the  department.  When- 
eyer  the  Appellate  Division  in  any  departiueut  shall  be  un- 
able to  dispose  of  iui  business  within  a  reasonable  time,  a 
majority  of  the  Presiding  Justices  of  theseTeral  departments 
at  a  meeting  called  by  the  Presiding  Justice  of  the  depart- 
ment in  arrears  may  transfer  any  pending  appeals  from  such 
department  to  any  other  department  for  hearing  and  deter- 
mination. No  Justice  of  the  Appellate  Division  shall  exercise 
any  of  the  powers  of  a  Justice  of  the  Supreme  Court,  other 
than  those  of  a  Justice  out  of  court,  and  those  pertaining  to 
the  Appellate  Division  or  to  the  hearing  and  decision  of 
motions  submitted  by  consent  of  counsel.  From  and  after 
the  last  day  of  December,  one  thousand  eight'  hundred  and 
mnety-fiye,  tbe  Appellate  Division  shall  have  the  jurisdic- 
tion now  exercised  by  the  Supreme  Court  at  its  General 
Terms,  and  by  the  General  Terms  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York,  the  Superior 
Court  of  the  City  of  New  Y<>rk,  the  Superior  Court  of  Buffalo 
and  the  City  Court  of  Brooklyn,  and  such  additional  juris- 
diction as  may  be  conferred  by  the  Legislature.  It  shall 
have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department 
shiill  have  powt-r  to  fix  the.  times  and  places  for  holding 
Special  and  Trial  Terms  therein,  and  to  assign  the  Justices 
in  the  departments  to  hold  such  terms;  or  to  make  rules 
therefor. 

§  8«  No  Judge  or  Justice  shall  sit  in  the  Appellate  Divi- 
sion or  in  the  Court  of  Appeals  in  review  of  a  decision  made 
by  him  or  by  any  court  of  which  he  wa«*.at  the  time  a  sitting 
member.  The  testimony  in  equity  cases  shall  be  taken  in 
like  manner  as  in  cases  at  law;  and,  except  as  herein  other- 
wise provided,  the  Legislature  shall  have  the  same  power  to 
alter  and  regulate  the  jurisdiction  and  proceedings  in  law 
and  in  equity  that  it  has  heretofore  exercised. 

§  4*  The  official  terms  of  the  Justices  of  the  Supreme 
Court  shall  be  fourteen  years  from  and  including  the  first 
day  of  January  next  after  their  election.  When  a  vacancy 
idiall  occur  other\«  ise  than  by  expiration  of  term  in  the  office 
of  Jastice  of  the  Supreme  Court  tbe  same  shall  be  filled  for 
a  full  term,  at  the  next  general  election,  happening  not  less 
than  three  months  after  such  vacancy  occurs;  and,  until  the 
Tacancy  shall  be  so  filled,  the  Governor  by  and  with  tbe  ad- 
Tioo  and  consent  of  the  Senate,  if  the  Senate  shall  be  in 
session,  or  if  not  in  session  the  Governor,  may  fill  such 
▼aoanoy  by  appointment,  which  shall  continue  until  and  in* 
oludinp;  the  last  day  of  December  next  after  the  election  at 
whioh  the  vacancy  shall  be  filled. 
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§  5«  The  Superior  Court  of  the  City  of  New  Tork,  the 
Court  of  Common  Pleas  for  the  City  and  Connty  of  New 
Yorky  the  Superior  Court  of  Buffalo,  and  the  City  Court  of 
Brooklyn,  are  abolished  from  and  after  the  first  day  of  Janu. 
ary,  one  tiiousand  ei^dit  hundred  and  ninety-six,  and  there- 
upon the  seals,  recornos,  papers  and  documents  of  or  belong- 
ing to  suoh  courts,  shall  be  deposited  in  the  offices  of  the 
Cylerks  of  the  several  counties  in  which  said  courts  now 
exist;  and  all  actions  and  proceedings  then  pending  in  such 
oonrts  shall  be  transferred  to  the  Supreme  Court  for  hearing 
and  determination.  The  Judges  of  said  courts  in  office  on 
the  first  day  of  January,  one  thousand  eight  hundred  and 
ninety-six,  shall,  for  the  remainder  of  the  terms  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme 
Court;  but  they  shall  sit  only  in  the  counties  in  which  they 
were  elected  or  appointed.  Their  salaries  shall  be  paid  by 
the  said  counties  respectiTely,  and  shall  be  the  same  as  the 
salaries  of  the  other  Justices  of  the  Supreme  Court  residing 
in  the  same  counties.  Their  successors  shall  be  elected  as 
Jnstioes  of  the  Supreme  Court  by  the  electors  of  the  judidai 
districts  in  which  they  reftpectively  reside. 

The  jurisdiction  now  exercised  by  the  scTeral  courts  here- 
by abolished,  shall  be  Tested  in  the  Supreme  Court.  Appeals 
from  inferior  and  local  courts  dow  heard  in  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York  and  the 
Superior  Court  of  Buffalo,  shall  be  heard  in  the  Snpreme 
Court  in  such  manner  and  by  suoh  Justice  or  Justices  as  the 
Appellate  Diyisions  in  the  respectiye  departments  which 
incdude  New  York  and  Buffalo  shall  direct^  unless  otherwise 
provided  by  the  Legislature. 

f  6,  Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are 
abolished  from  and  after  the  lasi;  day  of  December,  one 
thousand  eight  hundred  and  ninety-five.  All  their  juxisdic- 
tion  shall  thereupon  be  vested  in  the  Supreme  Court,  and 
'  all  actions  and  proceedings  then  pending  in  such  courts 
shall  be  transferred  to  the  Supreme  Court  for  hearing  and 
determination.  Any  Justice  of  the  Supreme  Courts  except 
as  otherwise  proTided  in  this  article,  may  hold  court  in  any 
county. 

§  7.  The  Court  of  Appeals  is  continued.  It  shall  consist 
of  the  Chief  Judge  and  Associate  Judges  now  in  office,  who 
shflJl  hold  their  offices  until  the  expiration  of  their  respec- 
tiTC  terms,  and  their  successors,  who  shall  be  chosen  by  the 
electors  of  the  State.  The  official  terms  of  the  Chief  Judge 
and  Associate  Judges  shall  be  fourteen  years  from  and  in- 
cluding the  first  day  of  January  next  after  their  election . 
fire  members  of  the  court  shall  form  a  quorum,  and  the 
concurrence  of  four  shall  be  necessaiy  to  a  decision.  The 
court  shall  have  power  to  appoint  and  remove  its  reporter, 
derk  and  attendants. 

§  S.  When  a  yaoancy  shall  occur  otherwise  than  by  ex- 
piration of  term,  in  the  office  of  Chief  or  Associate  Judge  of 
the  Court  of  Appeals,  the  same  shaU  be  filled,  for  a  full 
term,  at  the  next  general  election  happening  not  less  than 
thXM  months  after  such  vacancy  occurs;  and  until  the  ya« 
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canoy  shall  be  so  filled,  the  GoTemor,  by  and  with  the  advice 
and  COD  sent  of  the  Senate,  if  the  Senate  shall  be  in  session, 
or  if  not  in  session  the  Governor  may  fill  such  vacancy  by 
appointment.  If  any  snch  appointment  of  Chief  Judge  shaU 
be  made  from  among  the  Associate  Judges,  a  temporary  ap- 
pointment ol  Associate  Judge  shall  be  made  in  like  manner; 
out  in  such  case,  the  person  appointed  Chief  Judge  shall  not 
be  deemed  to  vacate  his  ofiice  of  Associate  Judge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge. 
The  powers  and  jurisdiction  of  vie  court  shall  not  be  sus- 
pended for  want  of  appointment  or  election,  when  the  num- 
ber of  Judges  is  snfacient  to  constitute  a  quorum.  All 
appoiatments  under  this  section  shall  continue  until  and 
including  the  last  day  of  December  next  after  the  election  at 
which  the  vacancy  shall  be  filled. 

§  9«  After  the  last  day  of  December,  one  thousand  eight 
hundrrd  and  ninety-five,  the  jurisdiction  of  the  Court  of 
Appeals,  except  where  the  judgment  is  of  death,  shall  be 
limited  to  the  review  of  questions  of  law.  No  unanimous 
decision  of  the  Appellate  Division  of  the  Supreme  Court  that 
there  is  evidence  supporting  or  tending  to  sustain  a  finding 
of  fact  or  a  verdict  not  directed  by  the  court,  shall  be 
reviewed  by  the  Court  of  Appeals.  Except  where  the  judg- 
ment is  of  death,  appeals  may  be  taken  as  of  right,  to  said 
court  only  from  judgments  or  orders  entered  upon  decisions 
of  the  Appellate  Division  of  Uie  Supreme  Court,  finally  de- 
termining actions  or  special  proceedings,  and  from  orders 
granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be 
rendered  against  them.  The  Appeih&te  Division  in  any  de- 
partment may  however,  allow  an  appeal  upon  any  question 
of  law  which,  in  its  opinion,  ought  to  be  reviewed  by  the 
Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of 
the  Court  of  Appeals  and  thfi  right  of  appeal  thereto,  but 
the  right  to  appeal  shall  not  depend  upon  the  amount  in- 
volved. 

The  provisions  of  this  section  shall  not  apply  to  orders 
made  or  judgments  rendered  by  any  General  Term  before  the 
last  day  of  December,  one  thousand  eight  hundred  and 
ninety-five,  but  appeals  therefrom  may  be  taken  under  exist- 
ing provisions  of  law. 

§  10.    The  Judges  of  the  Court  Of  Appeals  and  the  Jus 
tices  of  the  Supreme  Court  shall  not  hold  any  other  office  or 
public  trast.    All  votes  for  any  of  them,  for  any  other  than 
a  judicial  office,  given  by  the  Legislature  or  the  people,  shall 
be  void. 

§  11.  Judges  of  the  Court  of  Appeals  and  Justices  of  the 
Supreme  Cour^,  may  be  removed  by  concurrent  resolution 
of  both  houRCS  of  the  Legislature,  if  two -thirds  of  all  the 
members  elected  to  each  house  concur  therein.  All  other 
judicial  officers,  except  Justices  of  the  Peace  and  judges  or 
justices  of  inferior  courts  not  of  record,  may  be  removed  by 
the  Senate,  on  the  recommendntion  of  the  Governor,  if  two- 
thirds  of  all  the  members  elected  to  the  Senate  concur  there- 
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in. '  Bat  no  officer  shall  be  removed  by  virtae  of  this  seetion 
except  for  cause,  'wilich  shall  be  entered  on  the  journals,  nor 
unless  he  shall  haTe  been  served  with  a  statement  of  the 
cause  alleged,  and  shall  have  had  an  opportunity  to  be  heard. 
On  the  question  of  removal,  the  yeas  and  nays  snail  be  en- 
tered on  the  journal. 

§  12*  The  Judges  and  Justices  hereinbefore  mentioned 
shall  receive  for  their  services  a  compensation  established 
by  law,  which  shall  not  be  increased  or  diminished  during 
their  official  terms,  except  as  provided  in  section  five  of  this 
article.  No  person  shall  hold  the  office  of  Judge  or  Justice 
of  any  court  longer  than  until  and  includiog  the  last  day  of 
December  next  aiter  he  shall  be  seventy  years  of  age.  No  ^ 
Judge  or  Justice  elected  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  ninety-four  shall  be  entitled  to 
receive  any  compensation  after  the  last  day  of  December 
next  after  he  shall  be  seventy  years  of  age;  but  the  compen- 
sation of  every  Judge  of  the  Court  of  Appeals  or  Justioii  of 
the  Supreme  Court  elected  prior  to  the  first  day  of  January, 
one  thousand  eight  hundred  and  uinety^four,  whose  term  of 
office  has  been,  or  whose  present  term  of  office  shall  be,  so 
abridged,  and  who  shall  have  served  as  such  Judge  or  Justice 
ten  years  or  more,  shall  be  continued  during  the  remainder 
of  the  term  for  which  he  was  elected;  but  any  such  Judge  or 
Justice  may,  with  his  consent,  be  assigned  by  the  Governor^ 
from  time  to  time,  to  any  duty  in  the  Supreme  Court  while 
his  compensation  is  so  continued. 

3  13*  The  Assembly  shall  have  the  power  of  impeaohH 
ment,  by  a  vote  of  a  majority  of  all  the  members  elected. 
The  Court  for  the  Trial  of  luipeachments  shall  be  oompoeed 
of  the  President  of  the  Senate,  the  senators,  or  the  m^or 
part  of  them,  and  the  Judges  of  the  Conrt  of  Appeals  or  the 
major  part  of  them.  On  the  trial  of  an  impeachment  against 
the  Governor  or  Lieuteuant-Governor,  the  Lieutenant- 
Governor  shall  not  act  as  a  member  of  the  court.  No  judicial 
officer  shall  exercise  his  office,  after  articles  of  impeachment 
against  him  shall  have  been  preferred  to  the  Senate,  until  he 
shRll  have  been  acquitted.  Before  the  trial  of  an  impeach- 
ment the  members  of  the  court  shnll  ta1<e  an  oath  or 
affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  pres- 
eot.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from  office,  or  removal  from  office 
and  (lisqualifioaticn  to  hoH  and  enjoy  any  office  of  honor, 
trust  or  profit  under  this  State;  but  the  party  impeached 
shall  be  uable  to  indictment  and  punishment  according  to 
law. 

§  14.  The  existing  County  Courts  are  continued,  and  the 
Judges  thereof  now  in  office  shall  hold  their  offices  until  the 
expiration  of  their  respective  terms.  In  the  county  ot  Kings 
there  shall  be  two  County  Judges  and  the  additioLal  County 
Judge  shall  be  chosen  at  the  next  general  ''lection  held  after 
the  adoption  of  this  article.  The  successors  of  the  several 
County  Judges  shall  be  chosen  by  the  electors  of  the  conn- 
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ties  for  the  term  of  six  yearn.  County  Courts  shall  have  the 
p  >wer8  and  jurisdiotion  they  now  possess,  and  also  original 
jarisdiction  in  nctions  for  the  recovery  of  money  only,  where 
the  defendants  reside  in  the  county,  and  in  which  the  com- 
plaint demands  judgment  for  a  sum  not  exceeding  two 
thousand  dollars.  The  Legislature  may  hereafter  enlarge  or 
restrict  toe  jurisdiction  of  the  County  Courts,  proyidedhow- 
ever  that  their  jurisdiction  bhall  not  he  so  extended  as  to 
authorize  an  action  tisercin  for  the  recovery  of  money  only, 
in  which  the  sum  demanded  exceec^s  two  thousand  dollars, 
or  in  which  any  person  not  a  resident  of  the  county  is  a 
defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are 
abolished  fr«>m  and  after  the  last  day  of  December,  one  thou- 
sand eight  hundred  and  ninety-five.  All  the  jurisdiciion  of 
the  Court  of  Sessions  in  each  county,  except  the  county  of 
New  Tork,  shall  thereupon  be  vested  in  tLe  County  Court 
thereof,  and  all  actions  and  proceedings  then  pendiog  in 
such  Courts  of  Ses&ions  shall  be  transferred  to  said  County 
Courts  for  hearing  Rnd  determination.  Every  County  Judge 
shall  perform  btuSk  duties  as  may  be  required  by  law.  His 
salary  shall  be  established  by  law,  payable  out  of  the  county 
treasury.  A  County  Judge  of  any  county  may  hold  Ooanty 
Courts  m  any  other  county  when  requested  by  the  Judge  of 
such  other  county. 

§  15*  The  existing  Surrogate's  Courts  are  continued,  and 
the  Surrogates  now  in  office  shall  hold  their  offices  until  the 
expiration  of  their  terms.  Their  snccessors  shall  bfi  chosen 
bv  the  electors  of  their  respeciive  counties,  and  their  terms 
ox  office  shall  be  six  yearn,  except  in  the  county  of  New 
York,  where  they  shall  continue  to  be  fourteen  years.  Sur- 
rogates and  Surrogate's  Courts  shall  have  the  jurisdiction 
and  powers  which  the  Surrogates  and  existing  Surrogates' 
Courts  now  possess,  until  otherwise  provided  by  the 
Legittlature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  hns  been  or  shall 
be  elected.  In  counties  having  a  population  exceeding  forty 
thousand,  wherein  there  is  no  separate  Surrogate,  the 
Legislature  may  provide  for  the  election  of  a  Keparate  officer 
to  be  Surrogate,  whose  term  of  office  shall  be  six  years. 
When  the  Surrogate  shall  be  elected  as  a  separate  officer  his 
salary  shall  be  established  by  law,  payable  out  of  the  county 
treasury.  No  County  Judge  or  Surrogate  shall  hold  office 
longer  than  until  and  including  the  last  day  of  December 
next  after  he  shall  be  seventy  years  of  age.  Vacancies  occur- 
ring in  the  office  of  County  Judge  or  Surrogate  shall  be  filled 
in  the  same  manner  as  like  vacancies  occurring  in  the 
Supreme  Court.  The  compensation  of  any  County  Judge 
or  Surrogate  shall  not  be  increased  or  diminished  during  lus 
term  of  office.  For  the  relief  of  Surrogates'  Courts  the 
Legislature  may  confer  upon  the  Supreme  Court  in  any 
county  having  a  population  excee«iing  four  hundred  thou- 
sand, the  powers  and  jurisdiction  of  Surrogates,  with  author- 
ity to  tiy  issues  of  fact  by  jury  in  probate  cases. 
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§  16«  The  Legislature  may,  on  application  of  the  boaid 
of  BoperTison,  proTide  for  the  election  of  local  officers,  not 
to  exceed  two  in  any  county,  to  discharge  the  duties  of 
Coimty  Judge  and  of  Surrogate,  in  cases  of  their  inabiUtT  or 
of  a  yacancy.  and  in  such  other  casef  as  may  be  provided  by 
law,  and  to  exercise  Bach  other  powers  in  special  oases  as  are 
or  may  be  provided  bv  law. 

§  17*  The  electors  of  the  several  towns  shall,  at  their 
annual  town  meetincs,  or  at  such  other  time  and  in  snch 
manner  as  the  Legislature  may  direct,  elect  Justices  of  the 
Peace,  whose  term  of  office  shall  be  four  years.  In  case  of 
an  election  to  fill  a  vacancy  occurring  before  the  expiration 
of  a  full  term,  they  shall  hold  for  the  residue  of  the  unex- 

Eired  term.  Their  number  and  classification  may  be  regu- 
ited  by  law.  Justices  of  the  Peace  and  j  udges  or  j  ustices  of 
inferior  courts  not  of  record,  and  their  clerks,  may  be 
remoyed  for  cause,  after  due  notice  and  on  opportunity  of 
being  heard,  by  snch  courts  as  are  or  may  be  prescribed  by 
law.  Justices  of  the  Peace  and  District  Court  Justices  may 
be  elected  in  the  different  cities  of  this  State  in  snch  manner, 
and  with  such  powers,  and  for  such  terms,  respectivdy,  as 
are  or  shall  be  prescribed  by  law;  all  other  judicial  officers 
in  cities,  whose  election  or  appointment  is  not  otherwise 
provided  for  in  this  article,  shall  be  chosen  by  the  electors 
of  sa<^  cities,  or  appointed  by  some  local  authorities 
thereof. 

§  IS*  Inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion may  be  established  by  the  Legislature,  but  no  inferior 
local  conrt  hereafter  created  shall  be  a  court  of  record.  The 
Legislotnre  shall  not  hereafter  confer  upon  any  inferior  or 
local  court  of  its  creation,  any  equity  jurisdiction  or  any 

greater  jurisdiction  in  other  respects  than  is  conferred  upon 
ounty  Courts  by  or  under  this  article.  Except  as  herein 
otberwise  provided,  all  judicial  officers  shall  be  elected  or 
appointed  at  such  times  and  in  snch  manner  as  the  Legisla* 
tnre  may  direct. 

§  19*  Olerks  of  the  several  counties  shall  be  clerks  of  the 
Supreme  Court»  with  such  powers  and  dnties  as  shall  be 
prescribed  by  law.  The  Justices  of  the  Appellate  IMvision 
in  each  department  shall  have  power  to  appoint  and  to  re- 
move a  clerk  who  shall  keep  his  office  at  a  place  to  be 
designated  by  said  Justices.  The  Clerk  of  the  Court  of 
Appeals  shall  keep  his  office  at  the  seat  of  government.  The 
Clerk  of  the  Court  of  Appeals  and  the  clerks  of  the  Appellate 
Division  shall  receive  compensation  tQ  be  established  by  law 
and  paid  ont  of  the  pnblic  treasury. 

§  zO*  Ho  judicial  officer,  except  Justices  of  the  Peace, 
shall  receive  to  his  own  use  any  fees  or  perquisites  of  office; 
nor  shall  any  Judge  of  the'  Court  of  Appeals,  or  Justice  of 
the  Supreme  Court  or  anv  County  Judge  or  Surrogate  here« 
after  elected  in  a  coimty  having  a  population  exceeding  one 
hundred  and  twenty  thousand,  practice  as  an  attorney  or 
eoonselor  in  any  court  of  record  in  this  State,  or  act  as 
referee.  The  L^slature  may  impose  a  similar  prohibition 
upon  Comity  Ju^es  and  Surrogates  in  other  counties.     No 


XTi  CONSTITUTIONAL  AMENDMENTS.    §§  21-23 

one  shall  be  eligible  to  the  office  of  Judge  of  the  Court  of 
Appeals,  Justice  of  the  Supreme  Court,  or,  except  in  the 
oounty  of  Hamilton,  to  the  office  of  County  Judge  or 
Surrogate,  who  is  not  an  attorney  and  counselor  of  this 
State. 

J  21*  The  Legislature  shall  provide  for  the  speedy  pnbli- 
on  of  all  statutes;  and  sball  regulate  the  reporting  of  the 
decisions  of  the  courts:  but  all  laws  and  judicial  decisions 
shall  be  free  for  publication  by  any  person. 

§  22*  Justices  of  the  Peace  and  other  local  judicial  offi- 
cers provided  for  in  sections  seTcnteen  and  eighteen,  in 
office  when  this  article  takes  effect,  shall  hold  their  of&oes 
until  the  expiration  of  their  respective  terms. 

§  23«  Courts  of  Special  Sessions  shall  have  such  jurisdic- 
tion of  offenses  of  tne  gxad«  of  misdemeanors  as  may  be 
prescribed  by  law. 
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II  ACT  REUTIilG   TO   COURTS,    OFFICERS    OF   JUSTICE, 

im  CIYIL  PROCEEDINGS. 

Passed  June  2, 1876 ;  three-Afths  being  present. 

Ihe  People  of  the  State  of  Jfew  York,  represent^ 
ed  in  Senate  and  Assembly,  do  enact 

aft  follows  : 

CHAPTER  I. 

aSNERAL.  PROVISIONS  RELATINa  TO  COURTS,  AND 
THE  MEMBERS  AND  OFFICERS  THEREOF. 

TITLE  L — ^Trb  C0URT8  OF  thk  state;  their  oxnerai. 

POWERS  AND  ATTRIBaTES,     AND    GENERAL    REGULATIONS 
PERTAINING  TO  THE  EXERCISE  THEREOF. 

TITLE  n. — ^Provisions  of  general  application,  rxla- 
TDTO  to  the  Judges,  and  certain  other  officers  of 
the  courts. 

TITLE  L 

71u  amrU  of  the  State;  their  general  powers  and  attributee,  and  genenl 
regtUatione  pertaining  to  the  exercise  thereof. 

Abticu  1.    Eoameration  and  classification. 

X.    General  powers  and  attributes  of  the  courts. 
3.    Miscellaneons  proTinions  relating  to  the  sittings  of  the 
ooorts. 

ARTICLE  FIRST. 

EsnTHXRATION  AND  CLASSIFICATION. 

7 1.  Courts. 

2.  Coarts  of  record  enumerated. 

3.  Ci>urta  not  of  record. 

4.  Q«neral  prorision  as  to  Jurindiction,  etc. 

§  1.  The  courts  referred  to  in  this  act,  are  enumerated 
in  the  next  two  sections. 

§  2.   [^m'dl877,  1895,  1807.  J     Each  of  the  following  courts  of  the 

Stale  IS  a  court  of  record  •      .  ,    , ,  ^         . 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  conrt  of  appvuls. 

8.  The  appellate  ai^ision  of  the  supreme  coiirt  in 
each  department. 


fi 
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{  1206.  Con- 
tol.  Act 


19  Abb.  N. 
C.54. 


» 1162, 1218, 
1288  Consol. 
Act. 
f4N,Y.342. 


4.  The  supreme  oonri. 

5.  The  court  of  general  sessionB  of  the  peace  in  and 

for  the  eity  and  oonDty  of  New  York. 

6.  The  city  court  of  Long  Island  City. 

7.  The  city  court  of  Yonkers. 

8.  A  county  court  in  each  county,  except  New  York. 

9.  The  city  court  of  the  city  of  New  York. 

10.  The  mayor's  court  of  the  city  of  Hudson. 

11.  The  recorder's  court  of  the  city  of  Utica. 

12.  The  reoorder's'oourt  of  the  city  of  Oswego. 

13.  The  justices  court  of  the  city  of  Albany. 

14.  A  BUiTogate's  court  in  each  county. 
16.  [Added,  1897.]     The  court  of  claims. 

&  ft.  \Am*d  1877,  1895,  amendment  to  take  ^fct  January  1, 
1896.  ]  Each  of  the  f  oUowing  courts  of  the  State  is  a  court 
not  of  record : 

1.  Courts  of  justices  of  the  peace  in  each  town,  and 
in  certain  cities  and  Tillages. 

2.  Courts  of  special  sessions  of  the  peace  in  each 

town,  and  in  certain  cities  and  Yillages. 

3.  The  district  courts  in  the  city  of  New  York.* 

4.  The  police  courts  in  certain  cities  and  Tillages. 
6.  The  justice's  court  of  the  city  of  Troy. 

6.  The  municipal  court  of  the  city  of  Rochester. 
,       7.  The  municipal  court  o!!  the  city  of  Syracuse. 

8.  The  municipal  court  of  the  city  of  Buffalo. 
§  4  {Am'd  1877.]    Each  of  those  courts  shall  continue  to 
exercise  the  jurisdiction  and  powers  now  vested  in  it  by  law, 
according  to  the  course  and  practice  of  the  court,  except  as 
otherwise  prescribed  in  this  act. 

ARTICLE  SECOND. 

GkneraIj  Powers  and  ArraiBUTBH  of  thb  Coubts. 

g  17.  Rules  of  courts  of  record, 
liow  made  and  revined. 

18.  Rules  to  be  published. 

19.  Courts  to  order  calendar 
printed. 

20.  Expense  to  be  a  county 
charge. 

21.  Certain  papers  may  be 
destroyed. 

22.  Writs,  etc.,  in  name  of  the 
people,  and' in  English  ; 
abbreviations. 

23.  Id.;  teste  and  return. 

24.  Id.;  to  be  subscribed  or 
indorsed.  When  error, 
etc..  not  to  vitiate. 

25.  No  discontinuance  by  rea- 
son of  vacancy,  etc. 

26.  In  New  York,  one  Judge 
may  continue  proceed- 
ings  commenced  before 
another. 


2  6.  The  sittings  of  courts  to  be 
public. 

6.  Courts  not  to  sit  on  Sunday, 

except  in  special  cases. 

7.  General  powers  of  courts  of 

record. 

8.  Criminal     contempts     de- 

fined. 

9.  Punishment    for  criminal 

contempts.         * 

10.  Such  contempts  in  view  of 

court;  how  punished,  etc. 

11.  Requisites  of  commitment. 

12.  Preceding  sections  limited. 

13.  Indictment,  if  offence  is  in- 

dictable. 

14.  Contempts  punishable  civ- 

illy. 

15.  No  punishment  for    non- 

payment of  interlocutory 
costs. 

16.  Id.;   money   due    upon   a 

contract.  ' 


•)  Bee  I  3216  jmit 
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i  S7.  ProTislons  rMpecting  the  }  29.  [Repealed  18M.] 

8«ala  of  courts.  SO.  New  Heals. 

is.  Seals  of  counties. 

§  6.  [^m^d  1879.]  The  sittings  of  every  court  within  this 
State  shall  be  public,  and  every  citizen  may  freely  attend  the 
*  same,  except  that  in  all  proceedings  and  trials  in  cases  for 
divorce  on  account  of  adultery,  seduction,  abortion,  rape,  as- 
sault with  intent  to  commit  rape,  criminal  conversation,  and 
bastardy,  the  court  may.  in  its  discretion,  exclude  therefrom 
all  persons  who  are  not  airectly  inter^ted  therein,  excepting 
jurors,  witnesses  and  officers  of  the  court 

^/  §  O.  A  court  shall  not  be  opened,  or  transact  any  business 
on  Sunday,  except  to  receive  a  verdict  or  discharge  a  jury. 
An  adioumment  of  a  court  on  Saturday,  unless  made  after  a 
cause  has  been  committed  to  a  jury,  must  be  to  some  other 
day  than  Sunday.  But  this  section  does  not  prevent  the  exer- 
ciae  of  the  jurisdiction  of  a  magistrate,  where  it  is  necessary 
to  preserve  the  peace,  or,  in  a  criminal  case,  to  arrest,  com- 
mit or  discharge  a  person  charged  with  an  oiience. 

8  T.  A  court  of  record  has  power :  i  15J70  Goiii 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person  •<>*•  ^*»  ^ 
found  in  the  State,  to  testify  m  a  cause  pendin^^  in  that  court ;  *3  N.  Y.  184. 
subject,  however,  to  the  limitations,  prescribed  by  law,  with 

respect  to  the  portion  of  the  State,  in  which  the  process  of  a 
local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

S.  To  devise  and  make  new  process  and  forms  of  proceed-    30  Abb.N.OL 
kigs,  necessary  to  carry  into  effect  the  powers  and  jurisdiction   ^^n. 
possessed  by  it. 

§  8.  A  court  of  record  has  power  to  punish  for  a  criminal  i  ^^^  ^^ 
contempt,  a  person  guilty  of  either  of  the  following  acts,  and  »«  b»^^i 

no  others:  101NY'a« 

1.  Disorderljr,  contemptuous,  or  insolent  behaviour,    com-  24  NY.  State 
mitted  during  its  sitting^  in  its  immediate  view  and  presence.  Rep.  292. 
and  directly  tending  to  interrupt  its  proceedings,  or  to  impair  iss  N.Y.  Q14. 
the  respect  due  to  its  authority.  147  N.Y.  290. 

2.  Breach  of  the  peace,  noises  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Resistance -wilfully  offered  to  it»  lawful  mandate.  ^toHnn  sm. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  39tiuii,w» 
witness ,  or,  after  being  sworn,  to  answer  any  legal   and 

proper  interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its 
prooeediiig&    But  a  court  cannot  punish  as  a  conteii\pt,  the 

Sublication  of  a  true,  fulL  and  fair  report  of  a  trial,  argument, 
ecisiony  or  other  proceeoing  therein. 

§  Q.  Punishment  for  a  contempt,  specified  in  the  last  sec 
tion,  may  he  by  fine,  not  exceedmg  two  hundred  and  fifty 
dollars,  or  by  imprisonment,  not  exceeding  thirty  days,  in  the 
jail  of  the  county  where  the  court  is  sitting,  or  both  in  the  dis- 
cretion of  the  court.  Where  a  person  is  committed  to  jail,  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
expiration  of  thirty  days ;  but  where  he  is  also  committed  for 
a  definite  time,  the  thirty  days  must  be  computed  from  the 
expiration  of  tne  definite  time. 

§  lO.  Such  a  contempt,  committed  in  the  immediate  view  82  Han,  242. 
and  presence  of  the  courts  may  be  punished  sunmiarily ;  when 
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not  BO  committed,  the  party  charged  must  be  notified  of  the 
accusation,  and  have  a  reasonable  time  to  make  a  defence. 

T  1^7  74.  §  1 1.  Where  a  person  is  committed  for  such  a  contempt, 

oi  ^"v'p^*    ^^  particular  circumstances  of  his  ofTence  must  be  set  fortli 

147  N  Y  Mo!   ^  ^^®  mandate  of  commitment.  - 

§  12.  The  last  four  sections  do  not  extend  to  a  special  pro- 
ceedine^  to  punish  a  person,  in  a  case  specified  in  section  four- 
teen of  this  act. 

1S3N.T.2U.       §  13.  Punishment  for  a  contempt,  as  prescribed  in  tiiis  ar- 
ticle, does  not  bar  an  indictment  lor  the  same  offence ;  but 
Inhere  a  person  who  has  been  so  punished  is  convicted  on  such 
an  indictment,  the  court,  in  sentencing  him,  must  take  into 
.  consideration  £he  previous  punishment. 

87N.Y.621.  §  14.  Acourtof  record  has  power  to  punish,  by  fine  and  im- 
8  N.  Y.Supp.  prisonment,  or  either,  a  neglect  or  violation  of  duty,  or  other 
l^civ  Pro  niisconduct,  by  which  a  ri^t  or  remedy  of  a  party  to  a  civil 
4^iY.  rro.  j^i^jQ^  ^jj.  gpecial  proceeding,  pending  in  the  court  mav  be  de- 
113N.Y.  176.  feated,  impaired,  impeded,  or  prejudiced,  in  either  of  the  fol- 
116n!y*.181.   lowing  cases  : 

137N.Y.6e2.  I.  An  attorney,  counsellor,  clerk,  sheriff,  coroner,  or  other 
88  Hnn,  Mfi.   person,  in  any  manner  duly  selected  or  appointed  to  perform 

a  judicial  or  ministerial  service,  for  a  misbehavior  in  his  o£Qoe 
17  Misc.  212.  or  trusty  or  for  a  wilful  neglect  or  violation  of  a  duty  therein ; 

or  for  disobedience  to  a  lawful  mandate  of  the  oourL  or  of  a 

judge  thereof,  or  of  an  officer  authorized  to  perform  tne  duties 

of  such  a  judge. 

148  N.Y.  69S.       2.  A  party  to  the  action  or  special  proceeding,  for  puttmg 

in  fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceeding  of  the  court 
4  ClT   Pro.       ^'  -^  party  to  the  action  or  special  proceeding,  an  attorney. 
148.  '   counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 

money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum :  or  for  any  other  disobedience  to  a  lawful  man- 
date of  the  court 
113  N  T.  476  ^*  -^  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  author- 
ity ;  for  rescuing  any  property  or  person  in  the  custody  of 
an  ofQcer,  by  viH)ue  of  a  mandate  of  the  court ;  for  unlawmlly 
detaining,  or  fraudulently  and  willfully  preventing,  or  dis- 
abling from  attending  or  testifying,  a  witness  or  a  party  to  the 
action  or  niecial  proceeding,  while  going'  to,  remaining  at,  or 
returning  from,  tne  sitting  where  it  is  noticed  for  trial  or  hear- 
ing ;  and  for  any  other  unlawful  interference  with  the  proceed- 
ing therein. 
2  1174  Con-  5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
sol.  Act.  Jug  iQ  obey  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to 
answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  ac- 
tion or  special  proceeding,  to  be  tried  at  that  term,  or  with 
any  other  person,  in  relation  to  the  merits  of  that  action  or 
special  proceeding;  or  for  receiving  a  communication  from 
any  person,  in  relation  to  the  merits  of  such  an  action  or 
special  proceeding,  without  immediately  disclosing  the  same 
to  the  court. 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an 
inferior  court,  for  proceeding,  contrary  to  law,  in  a  cause  or 
2nat^<er..  wUch  has  oeen  removed  from  his  jurisdiction  to  the 
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eonrt  inflicting  the  ptinishment;  or  for  disobedience  to  a 
lawful  order  or  other  mandate  of  the  latt«r  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other  u4N.t.251. 
proceeding  to  pnnish  for  a  contempt,   has  been  UBuall^   iUM.Y.'i4u. 
adopted  and  practiced  in  a  court  of  record,  to  enforce  a  civil 
remedy  of  a  party  to  an  action  or  special  proceeding  in  that 
court,  or  to  protect  the  right  of  a  party. 


IIS.  [Am*dlSTl.]  Bat  a  person  shall  not  be  arrested  or  ^  civ.  Pro. 
imprisoned,  for  the  non-payment  of  costs,  awarded  other-  J^^I^jq  349 
wise  than  by  a  final  judgment,  or  a  final  order,  made  in  a 
special  proceeding  instituted  by  state  writ,  except  where  an 
attorney,  counsellor,  or  other  officer  of  the  court,  is  ordered 
to  pay  costs  for  misconduct  as  such,  or  a  witness  is  ordered 
to  pay  costs  on  an  attachment  for  non-attendance. 


§  16«  Except  in  a  case  where  it  is  otherwise  specially  pre-   so  Abb.  N.a 
scribed  by  law,  a  person  shall  not  be  arrested  or  imprisoned  ^'  ^*^* 
for  disobedience  to  a  judgment  or  order,  requiring  the  pay- 
ment of  money,  due  upon  a  contract,  express  or  implied,  or 
as  damages  for  non*perforinance  of  a  contract. 


$17.  [ilm'd  1877,  1895.]  The  justices  assigned  to  the  ^^  ^  (J^j- 
appellate  dlTidon  of  the  supreme  court  shall  meet  in  conyen-  ^  ^*"''  ®^ 
tion  at  the  capitol  in  the  city  of  Albany,  on  the  fourth  Tues- 
day in  October,  eighteen  hundred  and  ninety-fiTe,  and  at 
least  eyery  second  year  thereafter.  They  must  also  meet 
from  time  to  time  at  the  same  place  whenever  called  together 
byatleastfiye  of  said  justices  at  a  time  to  be  fixed  in  the 
•aid  call,  a  copy  of  which  shall  be  deliyered  at  least  one  week 
before  the  time  fixed  to  ihe  presiding  justice  of  each  depart- 
ment  The  conyention  must  establish  rules  of  practice  not 
iDconidstent  with  this  act  which  shall  be  binding  upon  all 
the  courts  in  this  State  and  all  the  judgei  and  justices  there- 
of, except  the  court  for  the  trial  of  impeachments  and  the 
court  of  appeals.  A  majority  of  the  members  of  such  con- 
yention shall  constitute  a  quorum.  The  rules  thus 
established  are  styled  in  this  act  '*  the  general  rules  of  prac- 
tice." The  oonvention  shnll  haye  power  to  appoint  and 
remoye  a  reporter;  and  must  also  adopt  a  sf a1  for  each  de- 
partment of  the  appellate  diyision  of  the  supreme  court.  A 
description  of  each  of  the  seals  specificl  in  this  section  must 
be  deposited  and  recorded  in  the  office  of  the  secretary  of 
state  and  must  remain  of  record.  The  expense  of  such  seals 
must  be  paid  from  the  State  treasury. 


6  CALENDARS.  §{  18-21 

§  18«  A  rnld  thus  eetabliBbed,  or  agtfienJnildor  order  of 
the  court  of  appeals,  does  not  take  effect,  joM  it  has  been. 

fmblished  in  the  newspaper  published  at  Albloiy,*  in  which 
egal  notices  are  required  by  law  to  be  pnbliahed,  once  in 
each  week  for  three  successiTo  :vf eeks. 


S  19.  iAm*d  1895,  amendmerU  to  take  effect  January  1, 1896.] 
The  supreme  court,  or  a  county  court,  may,  from  time  to 
time,  by  order,  require  the  clerk  to  cause  to  be  printed  for 
the  use  of  the  members  and  officers  thereof,  the  necessary 
copies  of  the  calendar  of  causes,  prepared  for  a  term  of  the 
court.  But  this  section  does  not  apply  to  the  city  and  conn ty 
of  New  York. 


^  20*  The  expense  of  printing  the  copies  of  the  calendar 
for  a  term,  shall  be  a  charge  upon  the  county  in  which  the 
term  is  held;  and  must  be  audited,  allowed  and  paid,  by  the 
board  of  supervisors  thereof,  in  like  manner  as  other  contin- 
gent county  charges. 


§  21 «  [Am'd  1895,  arMndmefU  U>  take  effect  Janmfyl,  1896.] 
The  appellate  division  of  the  supreme  court,  in  any  depart- 
ment, may,  by  order  made  at  any  term  thereof,  direct  a 
coanty  clerk  to  destroy  any  of  the  following  papers  now  filed, 
or  hereafter  to  be  filed  in  his  office,  which  the  court  deems 
to  have  become  useless,  to  wit:  Pleadings,  or  copies  of 
pleadings  famished  for  the  use  of  the  court;  jury  panels  ; 
returns  of  inferior  courts,  which  have  been  embodied  in 
judgment -records  or  judgment -rolls  ;  innkeepers'  licenses, 
ten  years  old;  and  returns  of  election  district  canvassers, 
twenty  years  old,  which  have  been  copied  pursuant  to  law, 
into  books  preserved  in  his  office.  But  this  provision  does 
not  authorize  the  destruction  of  a  judgment-roll,  or  a  paper 
incorporated  or  necessary  to  be  incorporated  into  a  judg- 
ment-rolL 


*  S«e  L.  1884  0 133  repealing  acts  providing  for  a  State  paper. 


{§22<25  SEALS  OF  GOUBTS.  t 

§  22.  Except  where  it  is  otherwise  specially  prescribed  by  ^  u,  y.  611. 
law,  a  writ  or  other  process  must  be  in  the  name  of  the  people   88  H,  T.  OIL 
of  the  State,  and  each  writ,  process,  record,  pleading  or  other 
proceeding  in  a  court,  or  before  an  oificer,  -  must  be  in  the 
English  langna|B;e,  and,  unless  it  is  oral,  made  out  on  paper 
or  parchment,  in  a  fair  legible  character,  in  words  at  length, 
and  not  abbreviated.    But  the  proper  and  known  names  of 
process,  and  technical  words,  may  be  expressed  m  appro 
priatelanguage,asnowis,and  heretofore  has  been  custofiiary ; 
such  abbreviations  as  are  now  commonly  employed  in  the 
English  language  may  be  used;  and  numbers  may  be  ex- 
pressed  by  Arabic  ogures,  or  Boman  numerals,  in  the 
cufltomary  manner. 


§  28.  A  writ  or  other  process,  issued  out  of  a  court  of  re-  146  N.T.  aao. 
cord,  must  be  tested,  except  where  it  is  otherwise  specially 
prescribed  by  law,  in  the  name  of  a  judge  of  the  court,  on 
any  day ;  must  be  returnable  within  the  time  prescribed  by 
law;  or,  if  no  time  is  prescribed  by  law,  within  the  time  fixed 
by  the  court,  and  therein  specified  for  that  purpose  ;  and, 
when  returnable,  must,  together  with  the  return  thereto,  be 
filed  with  the  clerk,  unless  otherwise  specially  prescribed 
bylaw. 


§  24.    A  writ  or  other  process,  issued  out  of  a  court  of  re-   47  soper.ct 
cord,  must,  before  the  delivery  thereof  to  an  ofiicer  to  be   (J.  A  Bo  269. 
executed,  be  subscribed  or  indorsed  with  the  name  of  the  of-   *^  ^t*  ftno 
ficer  by  whom,  or  by  whose  direction  it  was  granted,  or  the   39  j^  f '  ^^i^ 
attorney  for  the  party,  or  the  person  at  whose  instance  it  was 
issued.  A  writ  or  other  process  thus  subscribed  or  indorsed^ 
is  not  void  or  voidable,  by  reason  of  having  no  seal  or  a 
wrong  seal  thereon,  or  of  any  mistake  or  omission  in  the 
teste  thereof,  or  in  the  name  of  the  clerk,  unless  it  was  issued 
by  special  order  of  the  court. 


§25.  [i4m*dl877.]  An  action  or  special  proceeding,  civil  139N.Y.140. 
or  criminal,  in  a  court  of  record,  is  not  discontinued  by  a 
vacancy  or  change  in  the  judges  of  the  court,  or  by  the  re- 
election or  re-appointment  of  a  judge  ;  but  it  must  be  con- 
tinued, heard  and  determined,  by  the  court,  as  constituted  at 
the  time  of  the  hearing  or  determination.  After  a  judge  is 
out  of  office,  he  may  settle  a  case  or  exceptions,  or  make  any 
return  of  proceedings,  had  before  him  while  he  was  in  office, 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the 
action  or  special  proceeding  is  pending. 


7a  SEALS  OF  OOUBTS.  ^§  S6-^ 

1 1076,  Con-  §  26.  [Am'd  1890.1  In  the  city  and  cotinty  of  New  Tork, 
flol.  Act.  and  in  the  connty  of  mngs,  a  special  proceeding  inatitnted 
J2o^  V  t  ?i'  hef  ore  a  judge  of  a  conrt  of  record  or  a  proceeding  oommen- 
ced  before  n  jadge  of  the  court,  out  of  court,  in  an  action  or 
Bpecial  proceeding  pending  in  a  court  of  record,  maybe  con- 
tinued nrom  time  to  time,  before  one  or  more  other  judges 
of  the  same  court,  with  like  effect,  as  if  it  had  been  instituted 
or  commenced  before  the  judge  who  last  hears  tiie  same. 


139N.Y.U0. 


§  27«  [Am*d  1895,  afMndmmi  io  take  effect  January  1, 1896.] 
The  seal  of  the  court  of  appeals,  and  of  each  othar  court  of 
record  in  the  Btate,  now  in  use,  shall  continue  to  be  the  seal 
of  the  court  in  which  it  is  in  use;  and  the  seal  kept  by  the 
county  clerk  of  each  county,  shall  continue  to  be  the  sea)  of 
the  supreme  court,  in  that  county,  and,  except  in  the  city 
and  connty  of  New  York,  of  the  county  court,  in  that  county. 
The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
nied  08  such  by  an  officer  who  discbarRes  the  duties  of  the 
surrogate.  A  description  of  each  of  the  seals,  specified  in 
this  section,  must  be  deposited  and  recorded  in  the  office  of 
the  secretu^  of  state,  unless  it  has  already  been  done ;  and 
must  remain  of  record. 


§  28*  The  seal  kept  by  a  connty  clerk,  as  prescribed  in  the 
last  section,  shall  continue  to  be  the  seal  of  the  county,  and 
must  be  used  by  him  where  he  is  required  to  use  an  official 
seal. 


§  29.    [Repealed  by  Statutory   Construction  Law.    L. 
1892,  c.  677.] 


2  80«  When  the  seal  of  a  court  is  so  injnred,  that  it  can- 
not  be  conveniently  used,  the  court  must  cause  it  to  be  de- 
stroyed; and  when  the  seal  of  a  court  is  lost  or  destroyed,  the 
court  must  cause  a  new  se  il  to  be  made,  similar  in  all  respects 
to  the  former  seal,  which  shall  become  the  seal  of  the  court. 
The  expense  of  a  new  seal  for  a  county  clerk,  a  surrogate  g 
court)  or  a  local  court  in  a  city,  must  be  paid  as  part  of  the 
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contingent  expenses  of  the  connty  or  of  the  conrt,  as  the 
case  requires.  The  expense  of  a  new  seal  for  any  other 
court  must  be  paid  from  the  State  treasury. 


ABTIOLE  THIBD. 
linoBUJjaoim  Psovibions  Bslatiho  to  thi  Szttinob  of 

THB  GOUBTS. 


I  81.  Booma,  fael,  etc.,  how  f nm- 
Ubed. 

83.  No  liqnon,  etc.,  to  be  sold 

in  court  house, 
sa.  Penalty. 

84.  Adjournment  of  oonrt  to  s 

f  utnre  day. 
88.  Adjonmment  to  next  day, 

jndge  not  appearing. 
88.  Jndge    directing    adjonmj 

ment. 
97.  Causes     tried      elsewhere 

than  at  court-house. 
88.  GoTemor      may      change 

place  for  holding  courts 

of  record. 
L  BDchappointment,etc.,tobe 

recorded  and  published. 


r 


I  40.  Judge  may  change  place  for 
holding  court  of  record. 

41.  Actual  session  may  be  ad- 
journed to  another  place. 

43.  PUce  for  holding  courts  in 
the  city  of  New  York,  how 
changed. 

43.  When  court-house  is  unfit 

to  hold  court*  snother 
place  to  be  appointed. 

44.  No   action   or  special  pro- 

ceeding  abated,  etc.,  by 
failure  or  adjournment  of 
court. 

45.  Trial  once  commenced  may 

be  continued  beyond 
tenn. 


Rep.  637. 
34  Hun.  598. 


S  81*  Except  where  other  proyision  is  made  therefor  by  le  state 
law,  the  board  of  supervisors  of  each  county  must  provide  "^ 
each  court  of  record,  appointed  to  be  held  therein,  with 
proper  and  convenient  rooms  and  furniture,  together  with 
attendants,  fuel,  lights,  and  stationery  suitable  and  suffi- 
cient for  the  transaction  of  its  business.  If  the  supervisors 
neglect  so  to  do,  the  court  may  order  the  sheriff  to  make  the 
requisite  provision ;  and  the  expense  incurred  by  him  in 
carrying  the  order  into  effect,  when  certified  by  the  courts 
is  a  ooun^  charge. 


S  82.     lAm*d  1877.]    Strong,   spirituous,  or  fermented 
lii|norA  or  wine^  shall  not,  on  any  pretence  whatever,  be  sold 
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within  a  building  established  as  a  court-house  tor  holding 
courts  of  record,  whiie  such  a  court  is  sitting  therein. 

§  83.  A  person  violating  the  last  section  is  guilty  of  a  mia* 
demeanor. 

§  S4.  [  Am*d  1895,  amendmml  io  take  ^ed  January  1, 1896.  ] 
115  n't' iS  ^y  *®'™  ^^  a  court  of  record  may  be  adjourned  from  day  to 
day,  or  to  a  specified  future  day,  by  an  entry  in  the  minutes. 
Jurors  may  be  drawn  for  and  notified  to  attend  a  term  so 
adjourned,  and  causes  may  be  noticed  for  trial  thereat,  as  if 
it  was  held  by  original  appointment.  Any  iudge  of  the  court 
may  so  adjourn  a  term  thereof,  in  the  absence  of  a  sufficient 
number  of  judges  to  hold  the  term. 

§  36.  lAvi'd  1877.]  If  a  judge,  authorized  to  hold  a  term 
of  a  court,  does  not  come  to  the  place  where  the  term  is  ap- 
pointed to  be  held,  before  four  o^clock  in  the  afternoon  of  the 
day  so  appointed,  the  sheriff  or  clerk  must  then  open  the 
term,  ana  lorthwith  adjourn  it  to  nine  o^dock  in  the  morning 
of  the  next  day.  If  such  a  judge  attends  by  four  o^lock  in 
the  afternoon  of  the  seoona  day,  he  must  open  the  term ; 
otherwise  the  sheriff  or  the  clerk  must  adjourn  it  without  day. 

§  36.  TAm^d  1877.]  If,  before  four  o'clock  of  the  second 
day,  the  sheriff  or  the  clerk  receives  from  a  judge,  authorized 
to  nold  the  term,  a  written  direction  to  adjourn  the  term  to  a 
future  day  certain,  he  must  adjourn  it  acoordinglv,  instead  of 
adjourning  it  as  prescribed  in  the  last  section,  l^ne  direction 
must  be  entered  m  the  minutes  as  an  order. 

99  Hun,  12.  §  37.  The  parties  to  an  action  or  special  proceeding,  pend- 
ing: in  a  court  of  record,  may,  with  the  consent  of  the  judge 
who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in  writing, 
that  it  shall  be  tried  or  heard  and  detennined,  elsewhere  than 
at  the  court-house.  The  stipulation  must  specify  the  place  of 
trial  or  hearing,  and  must  be  filed  in  the  office  of  the  clerk : 
and  the  trial  or  hearing,  must  be  brought  on  upon  the  usual 
notice,  unless  otherwise  provided  in  the  stipulation. 

§  38.  If  the  Governor  deems  it  requisite,  by  reason  of 
war,  pestilence,  or  other  public  calamity,  or  the  danger 
thereof,  that  the  next  ensuuig  term,  or  the  next  ensuing  ad- 
journed sitting,  of  the  court  of  appeals,  or  that  the  next 
ensuing  term  of  any  other  court  or  record,  appointed  to  be 
held  elsewhere  than  in  the  city  of  New  York,  should  be  held 
at  a  place,  other  than  that  where  it  is  appointed  to  be  held,  he 
D^y>  by  proclamation,  appoint  a  different  place  within  its 
district,  for  the  holding  thereof ;  and  at  any  time  thereafter 
he  may  revoke  the  appointment,  and  appoint  another  place, 
or  leave  the  term  to  be  held  at  the  place  where  it  woula  have 
been  held,  but  for  his  appointment^ 

§  30.  Such  an  appointment  or  revocation  must  be  under 
the  hand  of  the  Governor,  and  filed  in  the  office  of  the  Secre- 
tary of  State ;  it  must  be  published  in  such  newspapers  and 
for  such  time,  as  the  Governor  directs ;  and  the  expense  of 
the  publication  must  be  paid  out  of  the  State  treasury. 

§  40.  Ifamalignant,  contagious,  or  epidemic  disease  exists 
at  the  place,  where  a  term  oia  court  or  record  is  appointed 
to  be  nekl,  and  the  Grovemor  has  not  appointed,  under  the 
last  two  sections,  another  place  to  hold  the  same,  the  judge, 
or,  if  there  are  two  or  more,  the  chief  or  presiding  judge, 
designated  to  h^^^^i  t^«  t«rm,  may,  by  order, -direct  Uie  term 
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to  be  held  at  another  place,  designated  by  him,  within  the 
district  for  which  it  is  to  be  held.  The  order  must  be  forth- 
with filed,  in  the  office  of  the  clerk  of  the  county  where  the 
term  was  to  be  held,  and  published  in  such  newspapers,  and 
for  such  a  time,  as  the  jud^e  directs  therein ;  ana  tnereafter 
the  Governor  shall  not  appomt  another  place,  for  holding  that 
term. 

§  41,  C.4m'd  1891.1 

If.  during  the  actual  session  of  a  term  of  a  court  of 
record,  tne  judge,  or  a  majority  of  the  judges,  holding  the 
same,  deem  it  inexpedient,  by  reason  of  war,  pestilence  or 
other  public  calamity,  or  the  danger  thereof,  or  for  want  of 
suitable  accommodation,  that  the  term  should  be  continued 
at  the  place  where  it  is  then  being  held,  the  court  may,  by 
order,  adjourn  the  term,  to  be  held  at  any  other  time  and 
place  within  its  district.  The  court  may  aJso,  in  its  discre- 
tiou,  where  the  parties  to  an  action  file  a  stipulation  that 
the  same  be  tried  at  a  place  within  the  county  where  said 
action  is  triable,  other  than  the  court-house,  adjourn  the  term 
to  such  place  for  the  trial  of  said  action.  Notice  of  such 
an  adjournment  must  be  given  as  the  court  directs  by  the  order. 


other  than  the  court  of  appeals,  appointed  to  be  held  in  that 
city,  shall  be  held  in  any  buildmg,  within  the  city  of  New 
Yoiic,  other  than  the  building  where  the  same  is  regularly  to 
be  held,  if,  in  his  opinion,  war,  pestilence,  or  other  public 
calamity,  or  the  danger  thereof,  or  the  destruction  or  injury 
of  the  building,  or  the  want  of  suitable  accommodation,  ren- 
ders it  necessary  that  some  other  place  should  be  selected. 
The  proclamation  must  be  published  In  two  or  more  daily 
newspapers,  published  in  the  city  of  New  York. 

J  I  43.  If  t^e  building  estabhshed  as  a  court  house  in  any  i  App.  Div. 
er  county  is  destroyed,  or  is,  for  any  cause,  unsafe,  inoon-  M. 
venient,  or  unfit  for  holding  court  therein,  the  coimty  judge 
of  the  county  may,  by  an  order  filed  in  the  office  of  the  clerk 
of  the  county,  appomt  another  building  in  the  vicinity  for 
temporarily  holding  courts.  The  buildmg  so  appointed  b^ 
comes  the  court  house  of  the  county,  for  the  time  being ;  and 
business  transacted  therein  has  the  same  effect,  as  if  it  was 
transacted  at  the  usual  place. 

^  44.  When  a  term  of  court  fails  or  is  adjourned,  or  the    •  1390.  Con- 
time  or  place  of  holding  the  same  is  changed,  as  prescribed  m    gol.  Act. 
this  chapter,  an  action,  special  proceeding,  wri^  process,  re- 
cognizance, or  other  proceeding,  civil  or  criminal,  returnable, 
or  to  be  heard  or  tried,  at  that  term,  is  not  abated,  discour 
tinued,  or  rendered  void  thereby  ;  but  all  persons  are  bound 
to  appear,  and  all  proceedines  must  be  had,  at  the  time  and    • 
plaoeto  which  the  term  is  adioumed  or  changed,  or,  if  it  fails, 
at  the  next  term,  with  like  effect  as  if  the  term  was  held,  as 
originally  appointed. 

§  46.  Where  the  trial  or  hearing  of  an  issue  of  fact,  g  1390  Con- 
joined in  an  action  or  special  proceeding,  civil  or  criminal,  has  ■  ■  ^ 
been  commenced  at  a  term  of  a  court  of  record,  it  may,  not- 
withstanding the  expiration  of  the  time  appomted  for  the 
term  to  continue,  be  continued  to  the  completion  thereof ; 
including,  if  the  cause  is  tried  by  a  iury,  all  proceeclings  taken 
tbereiniSntil  the  actual  discharge  of  the  jury;  or,  if  it  is  tried 
ky  the  court  without  a  jury,  until  it  is  finally  submitted  for  a 
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Provisions   of  general  application^  relating  to  the  judges^ 
*fc,...  ana  certain  other  officers  of  the  courts, 

ksxiciMl.  General  poweia,  duties,   UabiliiieH,    and   diMbilities  of 
Judges  and  officers  acting  judicially. 

2.  Attorneys  and  oounsellors  at  Taw. 

8.  General  provisions  concerning  certain  ministerial  offioere, 
connected  with  the  administration  of  Justice ;   ana- 
special  provisions  concerning  officers  of  thai  d«sorip» 
tion,  attached  to  two  or  more  courts. 

ARTICLE  FIRST. 
QmsKAii  Powers,  Dutcbr,  Liabiuties,  and  DiflABmrncs 

or  JUDOBS,   AND  OFFICERS  ACTING  JUDICIALLY. 

2  46.  Judge  not  to  sit  where  he  is  Judge  not  to  pracUoe  in  a 

a  party,  etc.,  or  has  not  cause  which  has  been  be- 

**         heard  argument.  fore  him. 

47.  Judge  not  to  be  interested      |  51.  Judge  not  to  take  fees  for 

i  in  costs.  advice  in  certain  oases. 

4a.  Disability  of  Judge  in  cei^  62.  Substitution  of  one  officer 
tain  appeals.  for    another    in    special 

49.  Judge  or   ludge*8  partner  proceeding. 

not  to  practice    In    his  53.  Prooeedings    before     rab- 
court.  siiluted  officer. 

GO.  Judge*8  partner  or  clerk  not  54.  Judge  to  file  certificate  of 
to  practice  before  him ;  *ge,  etc. 

23sute  i  4^    Judffe  Bot  to  Rit  where  he  is  a  party,  etc.,  or 

Eep.7».  lias  not  heard  arg^ument.  f^m'ci  1883.  1895, 1897,  amend- 
lU  NY^iW  ^^^^ '  *  ^'^^^  '^''^^  September  1,  1897],  A  judge  shall  not  sit 
142M.y!i3o!  aSBUch  in,  or  tike  any  part  in  the  decision  of,  a  cause  or 
matter  to  which  he  is  a  party,  or  in  which  he  has  been 
attorney  or  counsel,  or  in  which  he  is  intere-ted,  or  if  he  is 
related  by  oonsangainity,  or  affinity  to  any  party  to  the  con- 
troversy within  the  sixth  degree.  The  degree  shall  be  ascer- 
tained by  ascending  from  the  judge  to  the  common  ancestor, 
and  descending  to  the  party,  counting  a  degree  for  each  per- 
son in  both  lines,  including  the  judge  and  party,  and  exclud- 
ing the  common  ancestor.  But  a  judge  of  the  court  of 
i^peals  shall  not  be  disqualified  from  taking  part  in  the  deci- 
sion of  an  action  or  special  proceeding  in  which  an  insur- 
ance company  is  a  party  or  is  interested,  by  reason  of  his 
being  a  policyholder  therein.  A  judge  other  than  a  judge 
of  the  court  of  appeals,  or  of  the  appellate  diyision  of  the 
supreme  court,  shall  not  decide  or  take  part  in  the  decision 
of  a  question,  which  was  argued  orally  in  the  court,  when 
he  was  not  present  and  sitting  therein  as  a  judge. 

§  47*  A  judge  shall  not,  directly  or  indirectly,  be  inter- 
ested  in  the  costs  of  an  action  or  special  proceeding,  brought 
before  him,  or  in  a  court  of  which  he  is,  or  is  entitled  to  act 
as  a  member,  except  an  action  or  a  special  proceeding  to 
which  he  is  a  party,  or  in  which  he  is  interented. 

§  48«  [AnCd  1895,  amendment  io  take  effect  January  1, 1896  ] 
A  judge  of  a  court  of  record  is  not  disqualified  from  hearing 
or  deciding  an  action  or  special  proceeding,  matter,  or  qnes- 
tion,  by  reason  of  his  being  a  resident  or  taxpayer  of  a  town, 
Tillage,  city  or  county  interested  therein. 

§  40.  A  judge  shall  not  practice  or  act  as  an  attorney  or 
counsellor,  in  a  court  of  which  he  is,  or  is  entitled  to  act  as  a 
member,  or  in  a  cause  originating  in  that  court.  A  law  partner 
of,  or  person  connected  in  law  business  with  a  judge,  shall  not 
practice  or  act  as  an  attorney  or  counsellor,  in  a  courtj  bf 
which  the  judge  is,  or  is  entitled  to  act  as  a  member,  or  m  a 
cause  originating  in  that  court;  except  where  the  latter  is  a 
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member  of  a  court,  ex-oflRcio,  and  does  not  of^r'iste  or  take 
part,  as  a  member  of  that  court,  in  any  of  the  proceedings 
therein.  An  ex-oflicio  judge  shall  not,  airectJy  or  indirectly, 
be  interested  in  the  costs,  or  the  comp>ensotio'i  of  an  attorney 
or  counsellor,  in  the  court  of  which  he  is  ex-ofl9cio  a  judge. 

§  60.  lAni'd  1877.]  The  law  partner  or  clerk  of  a  judge 
shall  not  practice  before  him,  as  attonuy  or  counsellor  in  any 
cause,  or  be  employed  in  any  cause  whic*i  originated  before 
him.  A  judge  snnli  not  act  as  attorney  or  counsellor  in  any 
action  or  s|)ecial  proceeding,  which  has  '>een  before  him  in  his 
official  character. 

§  51>  A  judge  or  other  judicial  officer,  shall  not  demand 
or  receive  a  fee  or  other  otmpenshtion  for  giving  his  advice 
in  a  matter  or  thing  pending  before  him,  or  which  he  has  rea- 
son to  believe  will  be  brought  before  him  for  decision ;  or  for 
preparing  a  paper  or  other  proceeding,  relating  to  such  a  mat- 
ter or  thing ;  except  a  justice  of  the  peaoe,  in  a  case  where  a' 
fee  is  expressly  allowea  to  him  by  law. 

§  52.  In  case  of  the  deii^h,  sickness,  resignation,  removal  34  Hun,  138. 
from  office,  absence  from  *.lie  county,  or  other  disability  of  an   u  Civ.  *Pra 
officer,  before  whom  a  special  proceeding  has  been  instituted,   47. 
where  no  express  prov'sion  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or 
any  other  officer  residing  in  the  same  county,  before  whom  it 
might  have  been  originally  Instituted ;  or,  ir  there  is  no  such 
officer  in  the  same  county,  before  an  officer  in  an  adjoining 
county,,  who  would  originally  have  had  jurisdiction  of  the  sub- 
ject-matter, if  it  had  occurred  or  existed  in  the  latter  county. 

§  63.  At  the  time  and  place  specified  in  a  notice  or  order, 
for  a  party  to  appear,  or  for  any  other  proceeding  to  be 
taken,  or  at  the  time  and  place  specified  in  the  notice  to  be 
given,  as  prescribed  in  this  section,  the  officer  substituted  as 

Erescribea  in  the  last  section,  or  in  any  other  provision  of 
iw,  to  continue  a  special  jiroceeding  instituted  before  anothei\ 
may  act,  with  respect  to  the  special  proceeding,  as  if  it  had 
been  originally  instituted  before  him.  But  a  proceeding  shall 
not  be  t^en  oefore  a  substituted  officeer,  at  a  time  or  place, 
other  than  that  specified  in  the  original  notice  or  order,  until 
notice  of  the  sub^itution,  and  of  the  time  and  place  appointed 
for  the  proceeding  to  be  taken,  has  been  ffiven,  either  Dy  per- 
sonal service  or  by  publication,  in  such  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party 
who  may  be  effected  [affected]  thereby,  nnd  who  has  not 
appeared  before  either  officer.  Where,  after  a  hearing 
has  been  commenced,  it  is  adjourned  to  the  next  judicial  day, 
each  day  to  which  it  is  so  adjourned,  is  regarded,  for  the  pur- 
poses of  this  section,  as  the  oay  specified  in  the  original  notice 
or  order,  or  in  the  notice  to  appear  before  the  substituted 
officer,  as  the  case  requires. 

§  54.  A  judge  of  a  court  of  record  must,  within  ten  days  7jj  n,  y.  406, 
after  he  enters  on  the  duties  of  his  office,  make  and  si^  a  cer- 
tificate, stating  his  age,  and  the  time  when  his  official  term 
will  expire,  either  by  completion  of  a  full  term,  or  by  reason 
of  the  disabihty  of  age,  prescribed  in  the  con.stitution.  The 
certificate  must  be  filed  in  the  office  of  the  Secretary  of  Stat^ 
who  must  keep  a  record  of  the  time  of  the  commencement 
and  termination  of  the  official  term,  of  each  judge  of  a  court 
of  record. 
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ARTICLE  SECOND. 
Attorneys  and  Counsellors  at  Law. 


I  65.  Party  may  appear  in  persoa 
or  by  attorney. 

66.  Examination  and  admisaioQ 

of  attorneys. 

67.  RaleR,  how  changed. 

68b  Exemptions  to  graduates  of 
certain  law  scnools. 

60  Attorney's  oath  of  office,  and 
certificate  of  admission. 

60.  Attorneys   residing  in  ad- 

Joining  States. 

61.  Clerks,  etc.'not  to  practice. 

62.  Id.;  as  lo  sheriff,  etc. 

63.  None  but  attorneys  to  prac- 

tice  in   New  York  and 
Kings  counties. 

64.  Penalty  for  Tioiation,or8af- 

fering  riolation    of  last 
section. 
66.  ]>eath  or  disability  of  attor- 
ney; proceedings  there- 
upon. 

66.  Attorney  or  oounsePs  com- 

pensation. 

67.  BospeasiOD  from  prmotfcai 


2  68.  Must  be  on  notice. 
60.  RerooyalorsoBpensioiifhow 
to  operate. 

70.  Punishment  for  deceit,  etc. 

71.  Id.:    for  wilful  delay  of  ac- 

tion. 

72.  Attorney   not  lo  lend    hia 

name. 

73.  Id.;  nottobuy  cli*<m. 

74.  Id.:  not  to  buy  suits  gener- 

ally. 

75.  Penalty. 

76.  Limitation     of    preceding 

sections. 

77.  Same  rule  when  party  pros- 

ecutes in  person. 

78.  Partner  of  district  attorney, 

eto.^  not  to  defend  prose- 
cutions. 

79.  Attorney  not  to  defend  when 

he  has  been  public  prose- 
cutor. 

8a  Penalty. 

8L  Limitation  of  prorisiona. 


1S9N.T.148. 


§  66.  A  party  to  a  civil  action,  who  is  of  full  aj^e,  ma^' 
prosecute  or  defend  the  same  in  person  or  by  attorney,  at  his 
election,  unless  he  has  been  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs.  Each  provision  of  this  act, 
relating  to  the  conduct  of  an  action,  wherein  the  attorney  for 
the  part^  is  mentioned,  includes  a  party  prosecuting  or  de- 
fenoingin  person,  unless  otherwise  specially  prescribedthcrein, 
or  unless  that  construction  is'  manifestly  repugnant  to  the 
context.  If  a  party  has  an  attorney  in  the  action,  he  cannot 
appear  to  act  in  person,  where  an  attorney  may  appear  or 
act,  either  by  special  provision  of  law,  or  by  the  course  and 
practice  of  tne  court. 

§  56.  [i4m'd  1886,  1894,  1895,  amtndmeni  io  take  effect 
January  1,  1696.]  A  citizen  of  the  State,  of  full  age,  applying 
to  be  admitted  to  practice  as  an  attorney  or  counselor  in  the 
courts  of  records  of  the  State,  mnst  be  examined  and  licensed 
to  practice  as  herein  prescribed.  A  State  board  of  law  exa- 
miners is  hereby  created,  to  consist  of  three  members  of  the 
bar,  of  at  least  ten  years'  standing,  who  shall  be  appointed, 
from  time  to  time,  by  the  court  of  appeals,  and  shall  hold 
office,  as  a  member  of  puch  board,  for  a  term  of  three  yearf^, 
except  under  the  first  appointment,  which  shall  be  for  tenuB 
of  one,  two  ana  three  years,  respectively,  until  the  appoint- 
ment of  his  successor.  Such  court  shnll  prescribe  rules 
providing  for  a  uniform. system  of  examination  which  shall 
govern  such  board  of  law  examiners  in  the  performance  of 
its  duties  and  shall  fix  the  compensation  of  its  members. 
There  shall  be  examinations  of  all  persons  applying  for  ad- 
mission to  practice  as  attorneys  and  counselors-at-law  at  least 
twice  in  each  year  in  each  judicial  department,  and  at  such 
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other  times  and  places  as  the  conrt  of  appeals  may  directs 
Eyery  person  appljing  for  snch  examination  shall  pay  snoh 
feOp  not  to  exceed  fifteen  dollars^  as  may  be  flxea  dt  the 
conrt  of  appeals  as  necessary  to  cover  the  cost  of  snch  ex- 
amination. On  payment  of  one  examination  fee  the  applicant 
shaJI  be  entitled  to  the  privilfge  of  not  exceeding  three 
examinations.  Soch  board  shall  certify  to  the  appellate 
division  of  the  supreme  conrt,  of  the  department  in  which 
each  candidate  hais  resided  for  the  past  six  months  every 
person  who  shall  pass  the  examiDation,  provided  snch  person 
shall  have  in  other  respects  complied  with  the  mlea  regnlat- 
ing  admission  to  practice  as  attorneys  and  counselors,  which 
fact  shall  be  determined  by  said  board  before  examination. 
Upon  snch  certificate,  if  the  appellate  division  of  the 
supreme  court  shall  find  such  person  is  of  good  moral  char- 
acter, it  shall  enter  an  order  licensing  and  admitting  him  to 
Sractioe  as  an  attorney  and  counselor  in  all  courts  of  the 
tate.  Race  or  sex  shall  constitute  no  cause  for  refusing 
any  person  examination  or  admission  to  practioe.  Any 
frandnlent  act  or  representation  by  an  applicant  in  connec- 
tion with  his  application  or  admisnion  shaU  be  suificient 
cause  for  the  revocation  of  his  license  by  the  appellate  divi- 
sion of  Uie  supreme  court  granting  the  same.  Such  board 
shall  render,  during  the  month  of  January,  an  annual 
account  of  all  ti^eir  receipts  and  disbursements,  to  the  court 
of  appeals.  The  court  of  appeals  may  make  such  provisions 
as  it  shall  deem  proper  for  admisbion  of  persons  who  have 
been  admitted  to  practice  in  other  states  or  countries. 


§  57.  [Am'd  1895,  amsridment  to  take  effect  January  1,  1896.] 
The  rales  established  by  the  court  of  appeals,  touching  the 
admission  of  attorneys  and  counselors  to  practice  in  the 
courts  of  record  of  the  State,  shall  not  be  changed  or 
amended,  except  by  a  majority  of  the  judges  of  that  court. 
A  copy  of  each  amendment  to  such  rules  must,  within  five 
days  after  it  is  adopted,  be  filed  in  the  office  of  the  secretary 
of  state ;  who  must  transmit  a  printed  copy  thereof  to  the 
clerk  of  each  county,  and  to  the  presiding  justice  of  the  ap- 

Sellate   division  of   the  supreme  court,  in  each  judicial 
epartment^  and  also  cause  tne  same  to  be  published  in  the 
aext  ensuing  volume  of  the  session  laws. 

■ 

§  58.  I  Am'd  1877, 1893.]  Nothing  contained  in  the  last 
two  sections  prevents  the  court  of  appeals  from  dispensing, 
in  the  roles  estahlighed  by  it,  with  the  whole  or  any  part 
of  the  stated  period  of  el  srkship,  required  from  an  applicant» 
'^r  with  an  examinatieu,  where  the  applicant  is  a  graduate 
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of  the  Albany  Law  School,  the  law  department  of  Union 
University,  or  of  the  law  department  of  the  Uniyersity  of 
the  Oity  of  New  York,  or  of  the  law  school  of  Golnmbia  Col- 
lege, or  of  the  law  department  of  Hamilton  College,  or  of 
the  law  Behool  of  the  Universitv  of  Buffalo,  nnd  the  New 
York  Law  School,  and  prodnces  his  diplofaia  upon  his  appli- 
cation for  admission. 


§  59«  [Am'd  1895,  amendiMnt  to  take  ^eti  January,  1, 1896.] 
Each  person,  admitted  as  prescribed  in  the  last  three  sec- 
tions,  must,  upon  his  admission,  take  the  constitutional  oath 
of  office  in  open  court,  and  subscribe  the  same  in  a  roll  or 
book,  to  be  kept  in  the  office  of  the  clerk  of  the  appellate 
division  of  the  supreme  court  for  that  purpose.  The  clerk, 
upon  the  payment  of  the  fees  allowed  by  law,  must  deliver 
to  the  person  admitted,  a  certificat-e  under  his  hand  and 
official  seal,  stating  that  such  person  has  been  so  admitted, 
and  that  he  has  token  and  sabscribed  theconstitational  oath 
of  office,  as  prescribed  in  this  section. 


§  60.  A  person,  regularly  admitted  to  practice  as  attor- 
ney aud  counsellor,  in  the  courts  of  record  of  the  State, 
whose  office  for  the  transaction  of  law  business  is  within 
the  State,  may  practice  as  such  attorney  or  counsellor, 
although  he  resides  in  an  adjoining  State.    But  service  of  a 

Saper,  which  might  be  made  upon  him  at  his  residence,  if 
e  was  a  resident  of  the  State,  may  be  made  upon  him,  by 
depositing  the  paper  in  a  post-office  in  the  city  or  town 
where  his  office  is  located,  properly  inclosed  in  a  post-paid 
wrapper,  directed  to  him  at  his  office.  A  service  thus  made 
ic  equivalent  to  personal  service  upon  him. 


§  61-  The  clerk,  deputy-clerk,  or  special  deputy -clerk  of 
a  court  shall  not,  during  his  continuance  in  office,  practice 
as  attorney  or  counsellor  in  that  court. 


§  62.  A  sheriff,  under-sheriff,  deputy-sheriff,  sheriff's  d^rk, 
constable,  coroner,  crier,  or  attendant  of  a  court,  shall  not, 
during  his  contiuuance  in  office,  practice  as  an  attorney  or 
counsellor  in  any  court. 


8  1077,  Con-       8  ^-  l,^'"*''^  1879.]     A  person  shall  not  ask  or  receivh.  ii- 
•oL  Act.         i«ctly  or  indirectly,  compensation  for  appearing  as  attu^r  ey 
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in  a  coozt  in  the  city  and  coaDty  of  New  York,  or  in  the 
county  of  Kings,  or  make  it  a  buainess  to  practice  as  an  at- 
tomey  in  a  oonrt  in  either  of  those  coonties,  unless  he  has 
been  regularly  admitted  to  practice,  as  an  attorney  or  coun- 
sellor in  the  courts  of  record  of  the  State. 


§  64.  A  person  who  violates  the  last  section  is  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  imprisonment  in  the  '  ^^'^^*  ^°' 
county  jail,  not  exceeding  one  month,  or  by  a  fine  of  not  less  *****  ^*" 
than  one  hundred  dollars,  or  more  ihasi  two  hundred  and 
fifty  dollars,  or  by  both  such  flue  and  imprisonment.  A 
judge  or  justice  of  the  peace»  within  the  city  and  county  of 
New  York,  or  the  county  of  Kings,  who  knowingly  permits 
to  practice  in  his  court,  a  person  who  has  not  been  regularly 
admitted  to  practice  in  the  courts  of  record  of  the  State,  is 
guilty  of  a  misdemeanor,  and  shall  be  punished  as  prescribed 
in  this  section.  But  this  and  the  last  section  do  not  apply 
to  a  case  where  a  person  appears  in  a  cause  to  which  he  is  a 
party. 


§  65.    If  an  attorney  dies,  is  removed  or  suspended,  or  „  p,^  |>_ 
otherwise  becomes  disabled  to  act,  at  any  time  before  judg-  Je  ' 

ment  in  an  action,  no  further  prooeedfug  shall  be  taken  in 
the  action,  against  the  party  for  whom  he  appeared,  until 
thirty  days  after  notice  to  appoint  another  attorney,  hns 
been  giyen  to  that  party,  either  personaily,  or  in  such  other 
manner  as  the  court  directs. 


§66.     [^m'd  1879.]    The  compensation  of  an  attorney  or  «.,„„„  o«, 

counsellor  for  his  services,  is  governed  by  agreement,  ex-  m  6uo 

press  or  implied,  which  is  not  restrained  by  law.    From  the  60  How.  Pr. 

commencement  of  an  action  or  the  service  of  an  answer  con-  *^' 

taining  a  counterclaim,  the  attorney  who  appears  for  a  party  IaP^^'  ^°' 

has  a  lien  upon  his  client's  cause  of  action  or  counterclaim,  idiMS 

which  attaches  to  a  verdict,  report,  decision  or  judgment  in  u  Abb.  K. 

his  client's  favor  and  the  proceeds  thereof  in  whosoever  ^-  ^^^' 

hands  they  may  come;  and  cannot  be  affected  by  any  settle-  S  How  pi' 

meat  botween  the  parties  before  or  after  judgment.  m 


86  Hun,  169. 

87  Hun.  160. 

88  Hun,  ftlS. 


67  How.  Pr.  267 ;  3  How.  Pr.  N.  S.  373 ;  54  Super.  Ot. 
(J.  A  8.)  477  ;  13  Oiv.  Pro.  32 ;  112  N.  Y.  157  ;  12  N.f .  State 
Bfp.  117;  25  Id;  559;  2  Dem.  466;  131  N.  Y.  200;  92  Hun, 
536;  16  Misc.  515. 
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86N.T.  668.      §  67*    [Am*d  1890,  1891,  1896,  afMndnmi  to  take  ef^d 
"'^N  T.         January  1,  1896.]    An  attorney  and  counselor,  who  is  gulty 
dute  Rep.  q£  m^y  ([eceit,  malpmotioe,  crime  or  misdemeanor,  or  who  ia 
'  gnilty  of  any  fraud  or  deceit  in  proceedings  by  which  he  was 
admitted  to  practice  as  an  attorney  and  counselor  of  the 
courts  of  record  of  this  State,  may  be  suspended  from  prac- 
tice, or  removed  from  office,  by  the  appeUate  division  of  the 
supreme  court.    Any  person  being  an  attorney  and  coun- 
selor-at-law,  who  shall  be  convicted  of  a  felony,  shall,  upon 
such  conviction,  cease  to  be  an  attorney  and  counFclor-ai- 
law,  or  to  be  competent  to  practice  law  as  such.    Whenever 
any  attorney  and  counselor-at-law  shall  be  convicted  of  a 
(        felony,  there  may  be  presented  to  the  appellate  division  of 
the  supreme  court  a  certified  or  exemplified  copy  of  the 
j  udgment  of  such  conviction,  and  thereupon  the  name  of  tho 
person  so  convicted,  shall,  by  order  of  the  court,  be  stricken 
from  the  roil  of  attorneys.     Upon  a  reyersal  of  such  con  vie  • 
tion,  or  pardon  by  the  president  of  the  United  States  or  gov- 
ernor of  this  State,  the  appellate  division  shall  have  power 
to  Tftoate  or  modify  such  order  of  debarment. 

§  68*  [Am'd  1890, 1895,  1896,  amemfmeni  to  take  effed  Sep- 
112  N.T.  167.  (ember  1, 1896.  ]  Before  an  attorney  or  counselor  is  suspended 
or  removed  as  prescribed  in  the  last  section,  a  copy  of  the 
charges  against  him  must  be  delivered  to  him,  and  he  must 
be  allowed  an  opportunity  of  being  heard  in  his  defense.  It 
shall  be  the  duty  of  any  district  attorney  within  the  depart- 
ment, when  so  designated  by  the  appellate  nivisiou  of 
the  supreme  court,  to  prosecute  all  oases  for  the  removal 
or  snspension  of  attorneys  nnd  counselors  as  aforesaid.  The 
presiding  justice  of  the  appellnte  division  making  the  said 
order  of  detdgnatiou  aforesaid  or  the  order  of  reference  in 
such  cases,  may  make  an  order  directing  the  expenses  of 
such  proceedings  to  be  paid  by  the  county  treasurer  of 
the  county  where  the  aitomey  or  counselor  removed  or 
suspended,  or  against  whom  charges  were  made  as  aforesaid, 
had  his  last  known  place  of  residence  or  principal  place  of 
business,  which  expenses  shall  be  charged  upon  such  county. 

§  69.  The  suspension  or  removal  of  an  attorney  or  coun- 
sellor, by  the  supreme  court,  operates  as  a  suspension  or  re- 
moval in  every  court  of  the  State. 


2  70.  An  attorney  or  counsellor,  who  is  guilty  of  any  de- 
ceit or  collusion,  or  consents  to  any  deceit  or  collusion,  with 
intent  to  deceive  the  court  or  a  party  forfeits  to  the  party 
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injured  by  his  deceit  or  collusion,  treble  damages.    He  is  also 
guilty  of  a  misdemeanor. 

§  71.   An  attorney  or  counsellor,  who  wilfully  delays  his    «.Riir  4«i 
chent^s  cause,  with  a  view  to  his  own  gain,  or  wilfully  receives       ""'^.«w 
money,  or  an  allowance  for  or  on  account  of  money,  which 
he  has  not  laid  out  or  become  answerable  for,  forfeits  to  the 
party  injured,  treble  damages^ 

g  72.  If  an  attorney  knowingly  permits  a  person,  not  be-  32  N.  T.  471 
ing  his  general  law  partner,  or  a  clerk  in  his  office,  to  sue  out 
a  mandate,  or  to  prosecuto  or  defend  an  action  in  his  name, 
he,  and  the  person  who  so  uses  his  name,  each  forfeits  to  the 
party',  againist  whom  the  mandate  has  been  sued  out,  or  the 
action  prosecuted  or  defended,  the  sum  of  fifty  doUara,  to  be 
recovered  in  an  action. 

42  TTnn  4flA 

§  78.  An  attomejr  or  counsellor  shall  not,  directly  or  in-   io2N.Y*.395! 
directly,  buy,  or  be  in  any  manner  interested  in  buying,  a   Ifi  Cir.  Pro. 
bond,  promissory  note,  bill  of  exchange,  book-debt,  or  otiner   8. 
thing  in  action,  with  the  intent  and  for  the  purpose  of  bringing  'l^yj'^ 
an  action  thereon.     9  App.  dit.  136.  slata  R«p. 

§  74.   TAm'd  1879.]    An  attorney  or  counsellor  shall  not,  214. 

by  himself,  or  by  or  in  the  name  of  another  person,  either  be-  6  App.  DIt. 
fore  or  after  action  brought,  promise  or  ^ve,  or  procure  to  be  924. 
promised  or  given,  a  valuable  consideration  to  any  person,  as  *  ^PP*  ^^^ 
an  inducement  to  placing,  or  in  consideration  of  having  placed,  ^^^- 
in  his  hands*  or  in  the  hands  of  another  person,  a  demand  oi 
any  kkid,  for  the  purpose  of  bringing  an  action  thereon.    But 
tins  section  does  not  apply  to  an  agreement  between  attorneys 
and  counsellors,  or  either,  to  divide  between  themselves  tne 
compensation  to  be  received. 

g  76.  An  attorney  or  counsellor,  who  violates  either  of   -^  ,g  «  aon 
the  last  two  sections,  is  guilty  of  a  misdemeanor;  and,  on  con-   lw^***39& 
viction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court. 

g  70.  The  last  three  sections  do  not  prohibit  the  receipt, 
by  an  attorney  or  counsellor,  of  a  bond^  promissory  note,  bill 
of  exchange,  book-debt,  or  other  thing  m  action,  in  payment 
for  property  sold,  or  for  services,  actually  rendered,  or  for  a 
debt  antecedently  contracted ;  or  from  buyii^g  or  receiving  a 
bill  of  exchange,  draft  or  other  thing  in  action,  for  the  pur- 
pose of  remittance,  ana  without  intent  to  violate  either  of  those 
sections^ 

g  77.  The  last  four  sections  apply  to  a  person  prosecutiiig 
an  action  in  person,  who  does  an  act,  which  an  attorney  or 
counsellor  is  tnerein  forbidden  to  da 

g  78.  An  attorney  or  counsellor  shall  not,  directly  or  in- 
directly, advise  concerning,  aid,  or  take  any  part  in,  the  defence 
of  an  action  or  special  proceeding,  civil  or  criminal,  brong^t, 
oamed  on,  aided,  advocated,  or  prosecuted  as  Attorney- 
General,  district-attorney,  or  other  public  prosecutor,  nj 
a  person  with  whom  he  is  interested  or  connected,  either  m- 
recUy  or  indirectly,  as  a  law  partner ;  or  take  or  receive,  di- 
rectly or  indirectly,  from  a  defendant  therein,  or  other  person, 
a  fee,  gratuity,  or  reward,  for  or  upon  any  cause,  considera- 
tion, pretence,  understanding,  or  agreement  whatever,  either 
express  or  implied,  having  relation  thereto,  or  to  the  prosecu- 
tion or  defence  thereof. 
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%  70.  An  attorney  or  oounaellor,  who  haA  brongbt,  car- 
ried on,  aided,  advocated,  or  prosecuted,  or  has  been  in  any« 
wise  connected  with,  an  action  or  special  proceeding,  civil  or 
criminal,  as  Attomey-Gkneral,  district-attorney,  or  other  pub- 
lic prosecutor,  shall  not,  at  any  time  thereafter,  directly  or 
indirectly,  advise  concerning,  aid,  or  take  any  part  in.  the  de- 
fence thereof;  or  take  or  receive,  either  directly  or  inairectly, 
from  a  defendant  therein,  or  other  person,  a  fee,  gratuity,  or 
reward,  for.  or  upon  any  cause,  consideration,  pretence,  under- 
standing, or  agreement^  either  express  or  implied,  having  re- 
lation thereto,  or  to  the  prosecution  or  defence  thereof. 

§  80.  An  attorney  or  counsellor,  who  violates  dther  of 
the  last  two  sections,  is  guilt^r  of  a  misdemeanor ;  and,  on 
conviction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court 

§81.  This  article  does  not  prohibit  an  attorney  or  counsel- 
lor from  defending  himself  m  person,  if  prosecuted  either 
civilly  or  criminally. 

ARTICLE  THIRD. 

OXNERAIi    iteOyiSIONS    OONOXRNINO     CERTAIN     HiNIBTBRIAI. 

Offickbs,    cx)nnkctjed    with    ths    Admistration    of 

,   JuamcB ;  AND  special  Provisions  concerning  Officers 

OF  THAT  Description,  attached  to  Two  or  more  Ck)URT& 

i  82.  Qaaliflefttione     of     stenog-       8  90.  Certain  asalstanto  not  to  be 
npher.  appointed    referees,    ro- 

85.  Generml    dutj    of    etenog*  oelveraoroommlMioners. 

npher ;    notei,  when  to  91.  Criers  for  courts  of  record, 

be  filed.  VL  When     eherlff,     constable,' 
84.  Motes,      how      preaerred ;  etc.,  to  act  as  crier. 

when  written  out  8S.  Seals  and  records  of  former 

86.  Stenographers    to    furnish  superior  city  courts. 

gratnitoualy     copies     of  91.  Interpreter   for    courts    of 

prooeedings  to  judge.  record  in  Kings  county . 

86.  To  furnish  like   copies  to  96.  Attendants     and     messen- 

parUes,    district-attorney  gers,   how  appointed   in 

and      Attomey-Oeneral ;  Kings  county, 

compensation.  96.  Duties  of  persons  appointed 

87.  These   sections   applicable  under  last  section. 

to     assistant-itenograph-  97.  SherilT.    when   directed  to 
ers.  notify  constables,  etc.,  to 

r  88.  Superrisors  to  provide  for  attend  courts. 

compensation,     etc.,    of  98.  Id.,  when  not  directed, 

stenographers;  99.  Penalty  for  neglect  of  of' 

88.  Clerk  of  appellate  diTlsion  fleer  to  attend  court 

and.special  deputy  clerks. 

§  82.  Each  stenographer,  specified  in  this  act,  is  an  officer 
of  the  court  or  courts,  for  or  by  which  he  is  appointed  ;  and, 
before  entering  upon  the  discharge  of  his  duties,  must  sub- 
scribe the  Constitutional  oath  of  office,  and  file  the  same  in 
the  office  of  the  clerk  of  the  court,  or,  in  the  supreme  court, 
in  the  office  of  the  clerk  of  the  county  where  the  term  sits,  or 
the  judge  reside&  by  which  or  by  whom  he  is  appointed.  A 
person  snail  not  be  appointed  to  the  office  of  stenographer, 
unless  he  is  skilled  in  the  stenographic  art. 

^     8  88,  [-Am'd  18931] 
17  Han,  144.  Ym^  stenographer  specified  in  this  act  mnsf,  under  the 
direction  ox  the  judge  presiding  at  or  holding  the  term  or 
sitting  which  he  attends,  taks  tuU  stenographic  notes  of  the 
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taBtimony  and  of  all  other  prooeedinga  in  each  oanse  tried 
or  heard  thereat,  except  when  the  judge  dispensea  with  hta 
aenrioea  in  a  partionlar  oaaae  or  with  reapect  to  a  portion  of 
the  proceedings  therein.  The  ooart^  or  a  jadge  thereof, 
may,  in  its  or  hia  discretion,  upon  or  without  an  application 
for  that  purpose,  male  an  order  directing  the  stenographer 
Lth  tne  clerk,  forthwith  or  within  a  spedfted  time^ 


to  file 

the  original  stenographic  notes  taken  upon  a~  trial  or  hear- 
ing, whereupon  the  stenographer  must  file  the  same  accord- 
ingly. Such  stenographer  shall  fully  note  each  ruling  or 
decision  of  the  presiding  judge,  and  when  the  trial  is  by  jury 
each  and  CTery  remark  or  comment  of  such  jadge  during 
the  uial,  when  requested  so  to  do  by  either  party,  together 
with  each  and  eyery  exception  taken  to  any  sneh  ruling, 
decision,  remark  or  comment  by  or  on  behalf  of  any  party 
to  the  action.  After  any  such  rulinc;,  decision,  remark  or 
comment  has  been  made  the  same  shall  not  be  altered  or 
amended  by  the  stenographer  k  ithout  the  consent  of  the 
party  excepting  thereto,  whether  the  same  is  made  during 
the  charge  of  the  court  to  the  jury  or  at  any  other  time  dur- 
ing the  iiiaL  The  stenographer  shall*  upon  the  payment  of 
hia  fees  allowed  by  law  therefor,  furnish  a  certified  transcript 
of  the  whole  or  any  part  of  his  minates,  in  any  case  reported 
by  him,  to  any  party  to  the  action  requiiiug  the  same. 

§  84*  'I'be  original  stenographic  notes,  taken  by  a  stenog-  ^  ^^^^  l^^. 
rapher,  are  part  of  the  proceedings  in  the  caase;  and.  unless  ao  id.  466. 
tbey  are  filed,  pursuant  to  an  order,  made  as  prescribed  in 
the  last  section,  they  must  be  carefully  preserred  by  the 
atenographer,  for  two  years  after  the  trial  or  hearing;  at  the 
expiration  of  which  time  he  may  destroy  the  same.  If  the 
atenographer  dies,  or  his  ofiBce  becomes  otherwise  yaoant, 
before  the  expiration  of  that  time,  tbey  must  be  delivered  to 
hia  aaecessor  in  office,  to  be  held  by  him  with  like  effect,  as  if 
they  had  been  taken  by  him.  They  must  be  written  oat  at 
length  oy  the  stenographer,  if  a  judge  of  the  court  so  directs, 
or  if  the  stenographer  is  required  so  to  do,  by  a  person  en- 
titled by  law  to  a  copy  of  the  saiae,  so  written  out.  Unless 
each  a  direction  is  given,  or  such  a  requisition  is  made,  the 
atenographer  is  not  bound  so  to  write  them  out. 


§  85.  Each  stenographer,  specii^ed  in  this  act,  must,  upon 
re.|neat,  fnrnish,  with  all  reasonable  diligence  and  without 
charge,  to  the  judge  holding  a  term  or  sitting,  which  he  has 
attended,  a  copy  written  out  at  length  from  his  stenographic 
notes,  of  the  testimony  and  proceedings,  or  a  part  thereof, 
upon  a  trial  or  hearing,  at  that  term  or  sitting.  But  this 
section  does  not  affect  a  provision  of  law,  authorizing  the 
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judge  to  direct  a  party  or  the  partiee  to  an  action  or  special 
proceeding,  or  the  county  treasnrer,  to  pay  the  stenograph- 
er's fees  for  such  a  copy. 


I  86.  "Each  stenographer,  specified  in  this  act.  mnst  like- 
wise, upon  reqaest,  nimish,  with  all  reasonable  diligence,  to 
the  defendant  m  a  criminal  cause,  or  a  party,  or  his  attorney 
in  a  dYii  caase,  in  which  he  has  attended  the  trial  or  hearing, 
a  copy,  written  out  at  length  from  the  stenographic  notes,  of 
the  testimony  and  proceedings,  or  a  part  thereof,  upon  the 
taial  or  hearing,  upon  payment,  by  the  person  requiring  the 
same,  of  the  fees  allowed  by  law.  If  the  district-attorney  or 
Uie  Attorney-General  requires  such  a  copy,  in  a  criminal 
cause,  the  stenographer  is  entitled  to  his  fees  therefor;  but  he 
must  furnish  it,  upon  receiying  a  certificate  of  the  sum  to 
which  he  is  so  entitled ;  which  shall  be  a  county  charge,  and 
must  be  paid  by  the  county  treasurer,  upon  a  certificate,  like 
other  county  charges. 


§  8T-  '^^  provisions  of  the  last  five  sections  are  also  ap- 
plicable to  each  assistant-stenographer,  now  in  office,  or 
appointed  or  employed,  pursuant  to  any  provision  of  this  act; 
except  that  the  steaograpbio  notes,  taken  by  an  assistant- 
stenographer,  must,  if  be  dies  or  his  office  becomes  otherwise 
Tacant,  be  deliYered  to  the  stenographer,  to  be  held  by  him 
with  lilEC  effect,  as  if  they  had  been  taken  by  him. 


$  88.  The  board  of  supervisors  of  each  county  must  pro- 
vide for  the  payment  of  the  sums,  chargeable  upon  the  treas- 
ury of  the  county,  for  the  s  ilary,  fees,  or  expenses  of  a 
stenographer  or  assistant-stenographer;  and  all  laws  relating 
to  raising  money  in  a  county,  by  the  board  of  supervisors 
thereof,  are  applicable  to  those  sums. 

§  89.  [Am'd  1879, 1895,  amendmmt  to  take  ^ect  Janueay 
1,  1896.]  The  justices  of  the  appellate  division  in  each  de- 
partment shall,  from  time  to  Ume,  appoint  and  shall  have 
the  power  to  remove  a  clerk,  who  shall  keep  his  office  at  a 
place  to  be  designated  by  the  said  justices.  Each  county 
clerk  may,  subject  to  the  approval  of  the  justices  of  the 
supreme  court  residing  within  the  judicial  district  of  the 
appointee,  from  time  to  time,  by  an  instrument  in  writing, 
filed  in  his  office,  appoint,  and  at  pleasure  remove,  one  or 
more  special  deputy  clerks  to  attend  upon  any  or  all  of  the 
terms  or  sittings  of  the  courts  of  which  he  is  clerk.  Each 
person  so  appointed  must,  before  he  enters  upon  the  duties 
of  his  office,  subscribe  and  file  in  the  clerk's  office,  the  con- 
stitational  oath  of  office ;  and  he  possesses  the  same  power 
and  authority  as  the  clerk  at  any  sitting  or  term  of  the  court 
which  he  attends,  with  respect  to  the  business  transacted 
thereat.  The  provisions  of  this  section  shall  not  apply  to 
the  first  judicial  department. 


^ 
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§  M.    Certain  assistante  not  to  be  appointed  referees,  i  iot«  ocn' 
reoelFers  or  commissioners.   [Am*d  1877, 1896. 1897.]— No  "}i^  , 
persoQ  holdiDg  the  offioe  of  clerk,  df^poiy  olerk,  special  3a|,°^, 
deputy  clerk,  or  assistant  in  the  clerk's  office,  of  a  court  of  s  Dom.*Ma. 
record  within  the  county  of  New  York,  shall  hereafter  beMi^^-Snp- 
appointed  by  any  conrt  or  judge,  a  referee,  reoeiyer  or  com-  3*;'^  ^'* 
mission  r,  except  by  the  written  consent  of  all  the  parties  tu  40  Hun,  u, 
the  action  or  special  proceeding  other  than  the  parties  in 
default  for  failure  to  appear  to  plead. 

{  91*  [iim'd  1883, 1896,  anmdrMtd  to  iak$  tfftd  Jawaary 
1, 1896.]  The  county  judge  of  each  county  except  Kings 
and  Erie,  from  time  to  time,  may  appoint  and  at  pleasure 
remoTe,  a  crier  for  the  coarts  of  record  held  in  his  ooanty,  * 
who  is  entitled  to  a  compensation  fixed  and  to  be  paid  as 
proscribed  by  law.  The  justices  of  the  supreice  court  resid- 
ing in  the  eighth  judicial  district,  together  with  the  county 
fudge  of  Erie  county,  or  a  majority  of  them,  shall  appoint, 
and  may  at  pleasure  remoye  one  or  more  crient  for  all  the 
ooarti  of  record  held  in  said  couDty  of  Erie.  Such  criers 
appointed  for  Erie  county  shall  each  receiye  one  thousand 
dollazB  a  year,  to  be  paid  in  eaoal  monthly  payments  by  the 
treasurer  of  Erie  county,  in  full  compensation  for  allaerrioea 
rendered  by  them. 

§  M«  A  sheriff,  deputy-sheriff,  or  constable,  attending  a 
term  of  a  conrt  of  record,  must,  when  reqoired  by  the  court, 
act  as  crier  therein;  and  he  is  not  entitled  to  any  additional 
compensation  for  that  service. 

S  98.  [ilm'd  1884,  1889,  1890,  1891,  1892,  1895,  1896.1 
The  seals,  books,  files,  records,  papers  and  documents  of 
the  superior  conrt  of  the  city  of  New  York,  the  court  of  com- 
mon pleas  for  the  dty  and  county  of  New  York,  the  superior 
court  of  Buffalo,  and  the  city  court  of  Brooklyn,  shall  be 
deposited  in  the  offices  of  the  clerks  of  the  seTeral  counties 
in  which  said  courts  haye  heretofore  existed,  and  shall  be 
kept  and  presenred  by  said  clerks,  separate  and  apart  from 
the  other  books,  records,  papers  and  documeuts  in  their 
respectiTe  offices,  and  shaU  oe  kept  in  charge  of  special 
deputy  clerks,  to  be  designated  by  said  county  clerks,  so  as 
to  be  readily  accessible  for  inspection;  and  the  justices  of 
the  supreme  court,  and  the  said  derks  of  the  said  several 
counties,  respectiTely,  shall  haTo  the  same  powers  with 
leepect  to  the  said  books,  files,  records,  papers  and  docu- 
ments as  theiudges  and  clerks  of  said  superior  court  of  the 
city  of  New  York,  and  the  court  of  common  pleas  for  the 
ci(y  and  county  of  New  York,  the  superior  court  of  Buffalo 
and  the  city  court  of  Brooklyn,  respectiTely,  had  and  pos- 
sessed in  referenoe  thereto. 

S  M«    Interpreters  for  second  Jodieial  district,  Kings  89  hud.  2u 

eannty.  {Amd  1877,  1896,  1897.]-The  jasuc  s  of  the 
supreme  court  for  the  second  judicial  district,  residing  in 
Kings  county,  or  a  majority  of  them,  may  appoint  an  inter- 
preter or  interpreters  to  attend  the  terms  of  the  courts  of 
rojord,  except  the  county  conrt  and  surrogate's  court,  held 
in  that  county,  it  which  issues  of  fact  are  triable,  and  fix 
the  salaries  of  su^h  interpreters  who  shall  hold  offioe  during 
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S  96*  [Am'd  1895,  amendnuni  io  take  ^«d  January  1, 1896.] 
The  j  QBtioM  of  the  snpreme  court  for  the  seooiid  judioial  dia- 
feriot  residing  in  Kings  oounty,  or  a  majority  of  them  ;  the 
ooanty  j  ndges  of  Kings  count  j  and  the  surrogate  of  Kings 
county  may  appoint,  and  at  pleasure  remoTe  all  attandants 
and  messengers,  and  court  omoen  in  their  respeotiye  courts 
in  said  county. 


§  9^  Each  of  the  persons,  appointed  as  prescribed  in 
the  last  section,  must  attend,  from  day  to  day,  the  terms  and 
sittings,  within  the  county  of  Kings,  of  the  court  to  which 
he  is  assigned,  to  preserre  order,  and  to  perform  whatever 
services  may  be  required  of  him,  by  the  judge  presiding 
tberea(. 


§  97.  [AnCd  1895, 1896.]  The  iheriff  of  each  county, 
except  New  York  and  Kings,  must,  within  a  reasonable  time 
before  the  sitting,  in  his  county,  of  any  term  of  court,  notify, 
in  writing  and  person  ally,  as  many  constables  or  deputy 
sheriffs  of  his  countv  as  he  has  been  directed  to  notify  by 
the  court  or  judge  who  is  to  huld  or  preside  at  the  term,  to 
appear  and  attend  upon  the  term  during  i  ts  sitting.  In  ad- 
dition to  such  constables,  or  deputy  sheriffe,  the  justices  of 
the  supreme  court  of  the  eightn  j  adicial  district  resicSnff  in 
the  county  of  Erie,  or  a  majority  of  them,  shall,  in  their  dis- 
cretion, appoint,  and  at  their  pleasure  may  remove,  one  or 
more  court  officers,  whose  duty  it  shall  be  to  attend  at  the 

i'ostices'  chambers,  and  at  special  term  s  of  the  supreme  court 
leld  in  said  county  of  Erie.  Sach  officers  shall  possess  all 
the  powers  of  officers  designated  by  sheriffs  to  attend  upon 
courts,  and  shall  each  receive  a  salary  of  one  thousand 
dollars  a  year,  to  be  paid  in  eqaal  monthly  payments  by  the 
treasurer  of  the  county  of  Erie.  The  sheriff  of  said  county 
of  Erie  shall  not  be  required  to  attend  or  designate  any  officer 
to  attend  at  justices'  chambers  or  at  special  terms  of  the  su- 
preme court  held  in  said  county  of  Erie  unless  requested  so 
to  do  by  the  justice  presiding.  Each  of  the  justices  of  the 
supreme  court  residing  in  Kings  county  may  appoint,  and  at 
pleasure  remove,  a  clerk  to  such  justice  at  a  salary  not  ex- 
ceeding two  thousand  dollars  a  year,  to  be  raised  and  paid  in 
the  same  manner  as  the  salaries  of  attendants  and  officers. 
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ATTENDANM. 


SOd 


ooquW  of  Erie  imleBs  reqaoBted  so  to  do  by  the  jiutioe 
pnsiaiBg. 

§  98-  If  sQoh  a  direction  has  not  been  giTen  by  the  ooart 
or  the  judge,  the  sheriff  may  in  like  manner  notify  as  many 
constables,  as  he  deems  necessary,  for  the  purposes  spedfied 
in  the  last  section. 

§  90-  Each  constable  seasonably  notified,  os  prescribed 
in  the  iSst  two  sections,  must  attend  the  term  accordingly; 
and  for  each  day's  neglect,  he  may  be  fined  by  the  conrt^  at 
the  term  which  ne  was  notified  to  attend,  a  sum  not  exceed- 
ing fiye  dollars. 

OHAPTEB  II. 

POWEBS,  DUTIES  AND  LIABILITIES  OF  A  SHERIFF, 
OB  OTHER  MINISTERIAL  OFFICER,  IN  THE  EXECU- 
TION OF  THE  PROCESS  OR  OTHER  MANDATE  OF 
A  COURT  OR  JUDGE,  IS  A  CIVIL  CASE. 

TTTIiE  L — ^Feotisions  bkjltimo  to  thx  BzxourzoHor  cxyn* 

MANDATES  OXirKBAIXT. 

TTTIiE  IL — ^Pbotdions  bslatiho  to  thx  zxsoution,  bt  ▲ 

SHXBDrF,  OY  A  MANDATB  AOADIST  THB  FBBSOM. 

TITLE  HL— Appxjcatxon  of  thx  roBxaomo  fbotibiohb  to 

THB  PBOCBBDIXOS  OF  A  OOBOMBB. 

TITLE  iy< — PowBBs,  Dums,  amd  uabiutzis  of  an  inoom- 

INO    AND    OUTGOINO    SHXBIFF.    BBSPBOTITBLT, 
TOUOHIBO    THX    MATTBBS    IMOLUDXD    IN   TBXS 


TITLE  I. 

PnvisioTis  rdaUng  to  the  execution  of  eivU  mandaU9 

generaUy, 


I  100.  BherlfT  to  famish  certain 
mlanta. 

101.  Copy  of  prooeM,  ote.,  to  bo 

deliTorod  when  tarred. 

102.  Shoriir  to  oxoonte  prooeM, 

etc. ;  may  return  by  mftU. 
108.  Penalty    for    neglect  in 

special  proceediogB. 
104.  Sheriif  may  aommon  the 

power  of  the  county,  to 

oTeroome  realftance. 


1 106.  Hamei  of  reelitere  to  b* 
certtfled. 

106.  Puniahment  for   refoaing 

toaadat. 

107.  GuTemor  may  order   out 

military. 
106.  Trial  of  claim  of  title  by 

thir  I  jperaon,  to  property 

Beiaed  by  aherift 
109.  Expenaea,  how  paid. 


M  £X£G0TIOK  OF  MANDATES      §§  100-106 

^  1 00*  A  sheriff,  to  whom  a  mandate  of  any  deaoription, 
is  aettTered  to  be  executed,  moat,  without  oompenaation,  give 
to  the  person  delivering  the  same,  if  required,  a  minute  in 
writing,  signed  by  the  sheriff,  specifying  the  names  of  the 
partieH,  the  general  natnre  of  the  mandate,  and  the  day  and 
nour  of  receiving  the  same. 

§  101*  [Am'd  1877.]  A  sheriff  or  other  officer,  serving  a 
mandate,  mast,  upon  the  request  of  the  person  served,  deliver 
to  him  a  copy  thereof;  without  compensation. 

T9  Hun.  807.  §  102-  [^m'd  1877.]  A  sheriff,  or  other  officer,  to  whom 
a  mandate  is  directed  and  delivered,  must  execute  the  same 
according  to  the  commnnd  thereof,  and  make  return  thereon 
of  his  proceedings,  under  his  hand.  For  a  violation  of  this 
provision,  he  is  liable  to  the  party  aggrieved,  for  the  dam- 
ages sustained  by  him  ;  in  addition  to  any  fine,  or  other  pun- 
ishment or  proceeding,  authorized  by  law.  A  mandate 
directed  and  delivered  to  a  sheriff  may  oe  returned,  by  de- 
positing the  saoae  in  the  post-office,  properly  enclosed  in  a 
post-pnid  wrapper,  addressed  to  the  clerk,  at  the  place  where 
his  office  is  situated  ;  unless  the  officer,  making  the  return 
in  the  name  of  the  sheriff,  resides  in  the  place  where  the 
clerk's  office  is  situated. 

§  103'  [-4m'd  1877.]  A  sheriff,  or  other  officer,  to  whom 
is  delivered,  for  service  or  execution,  a  mandate  authoriz*'d 
by  law  to  be  issued,  by  a  judge  or  other  officer,  in  a  special 
proceeding,  who  wilfully  neglects  to  execute  the  same,  may 
be  fined  by  the  jndge,  in  a  sum  not  exceeding  twenty-five 
dollars,  and  is  liable  to  the  party  aggrieved,  for  his 
damages  sustained  thereby. 

§  104>  1^  ^  sheriff,  to  whom  a  mandate  is  directed  and 
delivered,  finds,  or  has  reason  to  apprehend,  that  resistance 
will  be  made  to  the  execution  ti^ereof,  he  may  command  all 
the  male  persons  in  his  county,  or  as  many  as  be  thinks 
proper,  and  with  such  arms  as  he  directs,  indudiu^any  mil- 
itary organization  armed  and  equipped,  to  assist  him  in 
overcoming  the  resistance,  and,  if  necessary,  in  arresting 
and  confining  the  resistors,  their  aiders  and  abettors,  to  be 
dealt  with  according  to  law. 

^  105>  The  sheriff  must  certify  to  the  court,  from  which 
or  by  whose  authority  the  mandate  was  issued,  the  names  of 
the  resisters,  their  aiders  and  abettors,  as  far  as  he  can 
ascertain  the  same,  to  the  end  that  they  may  be  punished 
for  their  contempt  of  the  court. 

§  106*  A  person,  commanded  by  a  sheriff  to  assist  him. 
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as  prescribed  in  the  last  section  but  one,  who,  without  lawful 
cause,  refuses,  or  neglects  to  obey  the  command,  is  guilty  of  a 
misdemeanor. 

§  107.  If  it  appears  to  the  Governor,  that  the  power  of  a 
county  will  not  be  sufficient,  to  enable  the  sheriff  thereof  to 
serve  or  execute  the  process  or  other  mandates,  delivered  to 
him,  he  must^  on  the  application  of  the  sheriff  order  such  a 
military  force,  from  anotner  county  or  counties,  as  is  necessary. 

§  1U8.  r^m'd  1879,  1893,  amendmetU  to  take  effect  January 
1,  1896.]  Where  it  is  specially  prescribed  by  law  that  a 
sher.ff  must  or  may,  in  his  discretion,  impanel  a  jury  to  try 
the  validity  of  a  claim  or  title  to  or  of  the  light  of  possession 
of  goods  or  effects  seized  by  him  by  virtue  of  a  mandate  in 
an  action,  interposed  by  a  person  not  a  party  to  the  action, 
the  trial  must  be  conduoten  in  the  following  manner,  except 
as  otherwise  specially  prescribed  by  law : 

1.  The  sheriff  must  from  time  to  time  notify  as  many  per- 
sons to  attend  as  it  is  necessary  iu  order  to  form  a  jury  of 
twelve  persons  qualified  to  serve  as  trial  jurors  in  the  county 
court  oi  the  county,  or  in  the  city  and  county  of  New  York, 
in  the  supreme  court  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  p  irty  at  whose  instance  the  property 
clsimed  was  taken  by  the  8h(  riff.  For  the  purpose  of  com- 
pelling a  witness  to  attend  and  testify,  the  sheriff,  upon  the 
application  of  either  party  to  the  inquisition  must  issue  a 
subpoena  as  prescribed  in  section  eight  hundred  nnd  fifty- 
four  of  this  act,  and  with  like  effect,  except  that  a  warrant  to 
apprehend  or  to  commit  a  witness  in  a  case  specified  in  sec- 
tion eight  hundred  and  fifty-five  or  section  eight  hundred 
and  fifty-six  of  this  act  may  be  issued  by  a  jadge  of  the  court 
in  which  the  action  is  brought,  or  by  the  county  judge. 

3.  The  sheriff  or  under-sheriff  must  preside  upon  the  trial. 
A  witness,  produced  by  either  party,  must  be  sworn  by  the 
presiding  officer  and  examined  orally  in  the  presence  of  the 
jury.  A  witness  who  testifies  falsely  upon  such  an  examin- 
ation is  guilty  of  perjury  in  a  like  case  and  is  punishable  in 
like  manner  as  upon  the  trial  of  a  civil  action. 

§  IQidm  [AindlSdB,  amendmentio  take  ^ed  Januaryl,  1896.] 
Upon  such  a  trial  there  nre  no  costs  ;  but  the  fe»  s  of  the 
sheriff,  jurors  and  witnesses  must  be  taxed  by  a  judge  of  the 
court  or  the  county  judge  of  the  county,  and  must  be  paid 
as  follows : 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possesMion  to  the  property  claimed  to  be  in  the  claimant,  by 
the  p^rty  at  whose  instance  the  property  was  taken  by  the 
sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  tirle  or  right  of  posseHsion  to  only  a 
part  of  the  property  claimed,  to  be  in  the  claimant ;  each 
party  must  pay  his  own  witnesses'  fees,  and  the  sheriff's  and 
jurors'  fees  must  be  paid  one-half  by  each  party  to  the  in- 
qnisition.  Before  notifying  t)ie  jurors,  the  sheriff  may,  in 
his  discretion,  require  each  of  the  parties  to  the  controversy 
to  deposit  with  him  such  reasonuble  sum  as  may  be  neoee* 
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Bary  to  ooTer  his  legal  fees  and  the  jurors'  fees.  The  sheriff 
mast  retnm  to  each  paity  the  balance  of  the  stim  so 
deposited  by  him,  after  dedacting  his  fees,  lawfully  charge- 
able to  that  party,  as  prescribed  in  this  section. 

TITLE  n. 

ProvisioTM  relating  to  the  execution,  by  a  sheriff,  of  a 
mandcUs  xiffainst  the  person. 

AvncLi  1.  Arresting,  oooTeying  to  jail,  and  committing  a  prisoner. 

2,  Jail ;  fail  discipline;  and  regulations  concerning  the  con- 
finement and  care  of  prisoners. 

8.  Temporary  jails,  and  temporary  removal  of  prisoners  from 
iail. 

4k  Jail  liberties ;  escapes. 

6.  Action  opon  an  assignment  of  a  bond  for  jail  liberties. 

ARTICLE  FIRST. 
Abbxstino,  CoNVETiNa  TO  Jail,  and  ComarriNa  a  PRia. 

ONER. 

2  no.  Prisoner,  how  kept  necesaries. 

111.  Duration  of  imprisonment.       g  117.  Charges    for    rent,    etc^ 

112.  Support;    when  a  county  prohibited. 

charge.  118.  Prisoner    how    conreye<2 
118,  Hi.  What    charges    pro-  to  jail  through  another 

hibited.  county. 

116.  Charges  for  lodging,  etc.  119.  Officer    or    prisoner    not 
116.  Prisoner  may    send    for  liable  to  arrest. 

§  110.  A  person  arrested,  by  virtue  of  an  order  of  ar- 
rest, in  an  action  or  special  proceeding  brought  in  a  court  of 
record  ;  or  of  an  execution  issued  upon  a  judgment  rendered 
in  a  court  of  record ;  or  surrendered  in  exoneration  of  his  bail ; 
must  be  safely  kept  in  custody,  in  the  manner  prescribed  by 
law,  and,  except  as  otherwise  prescribed  in  the  next  two  sec- 
tions, at  his  own  expense,  until  he  satisfies  the  judgment  ren- 
dered against  him,  or  is  aischarged  according  to  law. 

i05N.T.699.  8  111.  {Ani'd  1886,}  No  person  shall  be  imprisoned  with- 
18  Abb.  N.  *  in  the  prison  walls  of  any  jail  for  a  longer  period  than  three 
C.  236.  months  under  an  execution  or  any  other  mandate  against  the 

1  vi  t?  V  Ro*  Person  to  enforce  the  recovery  of  a  sum  of  money  less 
IB  (M  p  '  ^^^'^  ^^®  hundred  dollars  in  amount  or  under  a  commit- 
JgY  •  **'  ment  upon  a  fine  for  contemptt  of  court  in  the  non-pajrment 
%6N.Y.8tate  ^^  alimony  or  counsel  fees  in  a  divorce  case  where  the 
ftep*.  733.  amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dol- 
lars; and  where  the  amount  in  either  of  said  cases  is  five 
hundred  dollars  or  over,  such  imprisonment  shall  not  continue 
for  a  lon|?er  period  than  six  montha  It  shall  be  the  duty  of 
the  shcnflp  in  whose  custody  any  such  person  is  held  to  dis- 
charge such  person  at  the  expiration  of  said  re^)ective  peri- 
ods without  any  formal  application  being  made  therefor.  No 
person  shall  be  imprisoned  within  the  jailTiberties  of  any  jail  for 
a  longer  period  than  six  months  upon  any  execution  or  other 
mandate  against  the  person,  and  no  action  shall  be  commenced 
against  the  sheriff  upon  a  bond  given  for  the  jail  liberties  by 
such  person  to  secure  the  benefits  of  such  liberties,  as  providf- 
ed  in  articles  fourth  and  fifth  of  this  title  for  an  escape  made 
aft«r  the  expiration  of  six  months*  imprisonment  as  aforesaid. 
Nothwithstanding  such  a  discharge  in  either  of  the  above  ca- 
ses, the  judgment  creditor  in  the  execution,  or  the  person  at 
whose  instance  the  said  mandate  was  issued,  has  the  same 
remedy  against  the  projierty  of  the  person  imprisoned  which 
he  had  before  such  execution  or  mandate  was  issued ;  but  the 
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prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issued  in  the  same  action  or  arrested  in  any  action  upon  any 
judgment  under  which  the  same  may  have  l>een  panted.  Ex- 
cept in  a  case  hereinbefore  specified  nothing  m  this  section 
shall  effect  a  commitment  for  contempt  of  court. 

§  112.  lAm'd  188a]    In  any  county,  if  a  prisoner,  actual-  M  Hun,  62$, 
ly  confined  in  jail,  makes  oath  before  the  sheriff,  jailor,  or 
deputy-jailor,  that  he  is  unable  to  support  himself  during  his 
imprisonment,  his  support  shall  be  a  county  charge. 

§  118.  A  sheriff  or  other  officer  shall  not  charge  a  person, 
whom  he  has  arrested,  with  any  sum  of  money,  or  demand,  or 
receive  from  him  money,  or  any  valuable  thing,  for  any  drink, 
vict-uals,  or  other  thing,  furnished  or  provided  for  the  officer, 
or  for  the  prisoner,  at  any  tavern,  ale-house,  or  public  victual- 
ing, or  drinking-house.  • 

§  114.  A  sheriff  or  other  officer  shall  not  demand  or  re- 
ceive from  a  person,  arrested  by  him,  while  in  his  custody,  a 
gratuity  or  reward,  upon  any  pretense,  for  keeping  a  prisoner 
out  of  jail ;  for  going  with  him  or  waiting  for  him  to  find  bail, 
or  to  agree  with  his  adversary ;  or  for  any  other  purpose. 

§  115.  If  a  person  arrested  is  kept  in  a  house  other  than 
the  jail  of  the  county,  the  officer  arresting  him,  or  the  person 
in  whose  custody  he  is,  shall  not  demand  or  receive  from  him  ' 

any  greater  sum,  for  lodging,  drink,  victuals,  or  any  other 
thing,  than  has  been  theretofore  prescribed  by  the  court  of 
sessions  of  the  county;  or,  if  no  rate  has  been  prescribed  by 
the  court  of  sessions,  than  is  allowed  by  a  justice  of  the  peace 
of  the  same  town  or  city,  upon  proof  tnat  the  lodging  or  other 
thing  was  actually  furnished,  at  the  request  of  the  prisoner.^ 
And  such  an  officer  or  person  shall  not,  in  any  case  or  upon 
any  pretext,  demand  or  receive  compensation  for  strong, 
spirituous,  or  feiinented  liquor,  or  wine,  sold  or  delivered  to 
tne  prisoner. 

§  116.  A  prisoner  so  kept  in  a  house,  may  send  for  and 
have  beer,  ale,  cider,  tea,  coffee,  milk,  and  necessary  food, 
and  such  bedding,  linen  and  other  necessary  things,  as  he 
thinks  fit,  from  whom  he  pleases,  without  detention  of  the. 
same  or  any  part  thereof  by,  or  paying  for  the  same,  or  any 
part  thereof  to,  the  officer  arrestmg  him,  or  the  person  in 
whose  custody  he  is. 

g  117.  A  sheriff,  jailor,  or  other  officer,  shall  not  demand 
or  receive  money,  or  any  valuable  thing,  for  chamber  rent  in  a 
jail ;  or  any  fee^  compensation,  or  reward,  for  the  commit- 
ment, detaining  in  custody,  release,  or  discharge  of  a  prisoner, 
other  than  the  fees  expressly  allowed  therefor  by  law. 

§  118.  A  sheriff  or  other  officer,  who  has  lawfully  arrest- 
ed a  prisoner,  may  convey  his  prisoner  through  one  or  more 
other  counties,  in  the  ordinary  route  of  travel,  from  the  place 
where  the  prisoner  was  arrested,  to  the  place  where  he  is  to 
be  delivered  or  confined.  ^ 

§  1 19.  A  prisoner  so  conveyed,  or  the  officer  having  him 
in  custody,  is  not  liable  to  arrest  in  any  civil  action  or  special 
proceedingj  while  oassing  throu^rh  another  county. 
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ARTICLE  SECOND. 

Jaix;3;  Jail  DiRdPLiKTE;  and  Regulations    cx)NC]EBNiiro 
THE  Confinement  and  Cahe  of  Prisonebs. 


I  120.  Jail  in  New  York  city. 

121.  Jails  in  other  coantles. 

122.  Either  of  seyeral  Jails  may 

be  used. 

123.  GiTii  and  criminal   pris- 

oners to  be  isepfc  separ- 
ate. 
121.  Males  and  females  to  be 
kept  separate. 

125.  Penal tieH. 

126.  Jail  physician. 

127.  Removal  of  sick  prisoners. 


I  128.  Sale  of  liquors. 
129.  Permit  to  sell  liquors. 
13U.  Penalty  for  illegal  sale  of 
liquors. 

131.  Service  of  papers  on  pris- 

oner. 

132.  Sheriffto  permit acoesa  for 

that  purpose. 

133.  Prisoners  under  U.  &  pro- 

cess 

134.  SheriflTanswerable  for  their 

custody. 


076. 


1 1715,  Con-  §  120.  The  building,  now  used  as  a  jail  in  the  city  of  New- 
sol.  Act,  as  York,  for  the  confinement  of  prisoners  in  civil  causes,  shall 
amendM  by  continue  to  be  the  jail  of  the  city  and  county  of  New  York,  for 
L.    1886    0   the  confinement  of  such  persons ;  .and  the  sheriff  of  the  city 

and  county  of  New  York  shall  have  have  the  custody  thereof, 

and  of  the  prisoners  in  the  same. 

§  121.  The  buildings,  now  used  as  the  jails  of  the  other 
counties  of  the  State,  shall  continue  to  be  the  jails  of  those 
counties  respectively,  until  other  buildin£i[s  have  been  designa- 
ted or  erected  for  that  purpose,  aecording  to  law ;  and  the 
sheriff  of  each  oountv  sliall  have  the  custody  of  the  jail  or  jails 
of  his  county,  and  of  the  prisoners  in  the  same. 


lUK.T.  92. 


{93,  Gonsol: 
Act. 


§  122.  The  sheriff  of  a  Qount^,  in  which  there  is  more  than 
one  iail,  may  confine  a  prisoner  in  either ;  and  may  remove 
him  from  one  jail  to  another,  within  the  county,  whenever  he 
deems  it  necessary  for  his  safe  keeping,  or  for  his  appearance 
at  court. 

§  123.  A  prisoner,  arrested  in  a  civil  cause,  must  not  be 
kept  in  a  room,  in  which  any  prisoner,  detained  on  a  criminal 
chaise  or  conviction,  is  confined. 

§  124.  Male  and  female  prisoners  must  not  be  put  in  the 
same  room ;  except  that  a  husband  and  his  wife  may  be  put 
or  kept  together,  m  a  room  wherein  there  are  no  other  prison- 
ers. 

§  1 25.  A  sheriff,  or  other  officer,  who  wilfully  violates  any 
of  the  foregoing  provisions  of  this  title,  forfeits  to  the  person 
aggrieved,  treble  damages.  He  is  also  guilty  of  a  misdemean- 
or, and  shall  be  punished  accordingly.  A  conviction  also  ope- 
rates as  a  forfeiture  of  his  office. 

§  126.  The  board  of  supervisors  of  each  county,  except 
New  York,  must  appoint  some  reputable  physician,  duly  au- 
thorized to  practice  medicine,  as  the  physician  to  the  jail  of 
the  county.  If  there  is  more  than  one  jail  they  must  appoint 
a  physician  to  each.  The  common  council  of  the  city  of  Jfew 
York  must  appoint  a  similar  physician,  to  the  jail  of  that  city 
and  county.  The  physician  to  a  jail  holds  his  office  at  the 
pleasure  of  the  board  which  appointed  hioL  except  in  the 
county  of  Kings.  In  that  county,  the  term  of  his  office  is  three 
ye&rs. 

1 127.  [Am^d  1895,  amendment  U>  take  effedt  Jamimry  1, 
1896.]  If  the  physician  to  a  jail,  or,  in  case  of  a  vacancy,  a 
physician  acting  as  such,  and  the  warden  or  jailer,  certify  in 
writing,  that  a  prisoner  confined  in  the  jail  in  a  civil  cause, 
is  in  such  a  state  of  bodily  health  that  his  life  will  be  endan- 
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gextd  nnleflB  he  is  xemoTed  to  a  hospital  for  treatment,  the 
ocranty  judge,  or,  in  the  city  and  ooouty  of  New  York,  one 
of  the  jnatioes  of  the  supreme  court,  must,  upon  application, 
make  an  order,  directing  the  remoTal  of  the  prisoner  to  a 
hospital  within  the  county  designated  by  the  judge ;  or,  if 
there  is  none,  to  such  nearest  hospital  as  the  judge  directs; 
that  the  prisoner  be  kept  in  the  custody  of  the  chief  officer 
of  the  hospital  until  he  has  sufficiently  recovered  from  his 
Ulnesii,  to  be  safely  returned  to  the  jail ;  that  the  chief  officer 
of  the  hospital  then  notify  the  warden  or  jailer,  and  that  the 
latter  thereupon  resume  custody  of  the  prisoner.  If  the 
prisoner  actually  escapes,  whi]e  going  to.  remain iug  at,  or 
returning  from  the  hospital,  a  new  execution  may  be  issued 
against  his  person,  if  he  was  in  custody  by  virtue  of  an 
execution ;  or,  if  he  waain  custody  by  virtue  of  an  order  of 
arreat,  a  new  order  of  arrest  may  be  granted,  upon  proof  by 
affidavit  of  the  facts  specified  in  this  section,  without  other 
proof,  and  without  an  undertaking. 

§  128.  Strong,  spirituous,  or  fermented  liquor,  or  wine, 
shall  not,  on  any  pretence,  be  sold  within  a  building  used  and 
established  as  a  laiL  Spirituous,  fermented  or  other  liquor. 
except  cider,  ana  that  quality  of  beer  called  table-beer,  shall 
not  oe  brought  into  a  jail  for  the  use  of  a  person  confined 
therein,  witlxMit  a  written  permit  by  the  physician  to  the  jaiL 
which  must  be  delivered  to  and  kept  by  the  keeper  thereof 
specifying  the  quantity  and  kind  of  Uduor  whieh  may  be  f ur- 
nishea,  the  name  of  the  prisoner  for  whom,  and  the  tune  dur- 
ing wm<^  the  same  may  be  furnished. 

§  12Q.  Such  a  permit  shall  jiot  be  granted,  unless  the 
physician  is  satisfied,  that  the  liquor  allowed  to  be  furnished 
IS  necessary  for  the  health  of  the  prisoner,  for  whose  use  it  is 
permitted    and  that  fact  must  be  stated  in  the  permit. 

§  130.  A  person  who  brings  into  or  sells  in  a  jail,  strong, 
spirituousy  fermented,  or  other  uquor,  or  wine,  contrary  to  the 
for^;oing  provisions  of  this  article ;  or  a  sheriff,  keeper  of  a 
jail,  assistant-keeper,  or  an  officer,  or  person  employed  in  or 
about  a  jail,  who  knowingly  suffers  liquor  or  wine  to  oe  sold  or 
used  ther^n,  contrary  to  this  article,  is  guilty  of  a  misde- 
meanor, and  shall  be  punished  accordingly.  A  conviction  also 
operates  as  a  forfeiture  of  his  office. 

§  Idl.  A  sheriff  or  jailer,  upon  whom  a  paper  in  an  action 
or  special  proceeding,  directed  to  a  prisoner  in  his  custody,  is  ji  Abb.  N 
lawfully  served,  or  to  whom  such  a  paper  is  delivered  for  a  C.  172. 
prisoner,  must,  within  two  days  thereafter,  deliver  the  same 
to  the  prisoner,  with  a  note  thereon  of  the  time  of  the  service 
thereof  upon,  or  the  receipt  thereof  by  him.  For  a  neglect  or 
violation  of  this  section,  the  sheriff  or  jailor,  guilty  thereof,  is 
liaUe  to  the  prisoner  for  all  damages  occasioned  thereby. 

g  182.  ftibject  to  reasonable  regulations,  which  the  sher-       „      .^ 
iff  may  establisi  for  that  purpose,  a  sheriff,  jailor,  or  other  of-  **  "     '  "• 
fioer,  who  has  the  custody  of  a  prisoner,  must  permit  such 
access  to  him  as  is  necessary,  for  the  personal  service  of  a 
paper  in  an  action  or  special  proceeding,  to  which  the  prison- 
er&a  party,  and  which  must  be  personally  served. 

§  183.  A  sheriff  must  receive  into  his  jail  and  keep  a  pris- 
oner, committed  to  the  same,  by  virtue  of  civil  process  issued 
bv  a  court  of  record,  instituted  under  the  authority  of  the 
United  Stotes,  until  he  is  discharged  by  the  due  course  of  th^ 
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laws  of  the  United  States,  in  the  same  manner  as  if  he  was 
committed  by  virtue  of  a  mandate  in  a  civil  action,  issued  from 
a  court  of  the  State.  The  sheriff  may  receive,  to  his  own  use, 
the  money  payable  by  the  United  States  for  the  use  of  the 
jaiL 

^  134.  A  sheriff,  or  jailer,  to  whose  jail  a  prisoner  is  com- 
mitted, as  prescribed  in  the  last  section,  is  answerable  for  his 
safe  keeping,  in  the  courts  of  the  United  States,  according  to 
the  laws  thereof. 

ARTICLE  THIRD. 

Tekporabt  Jaius,  and  Temporary  Removal  or  Prison* 

ERS  FROM  Jail. 

I  136.  When  Jail  becomes  unfit,  thereto,  before  rentoTal. 

etc.,  another  to  be  design  |  140.  Id.;  to  prisoners  remoTed. 

nitted.  141.  When  designation  to   be 

188.  Designation,     how      an-  reToked,  etc. 

nulled.  142.  Copy  of  rerocation  to  be 

187.  Copy  of  designation  to  be  serred  on  sheriff;  sher* 

seryed   on    the    sheriff,  iff^s  duty  Uiereon. 

eto.  143.  RerooTsI  of  prisoners   in 

188.  Prisoners    already    npon  case  of  fire. 

Jail  liberties.  144.  What  officer  lo  act  in  ease 

139.  Jail  liberides  to  prisoner,  of  absence,  etc. 

who     becomes    entitled  • 

6  N.  Y.lulS:      8  1 B6.    J  Am*d  1877, 1895,  ammdment  to  take  effect  January 
888.  1, 1896.]    If  there  is  no  jail  in  a  county,  or  the  jail  becomes 

unfit  or  unsafe  for  the  confinement  of  some  or  all  of  the 
prisoners,  or  is  destroyed  by  fire  or  otherwise ;  or  if  a 
pestilential  disease  breaks  oat  in  the  jail,  or  in  the  ▼icinity 
of  the  jail,  and  the  physician  to  the  jail  certifies  that  it  is 
likely  to  endanger  the  health  of  any  or  all  of  the  pxisoners  in 
the  iail ;  the  county  judge,  or,  in  the  city  and  county  of  New 
York,  the  presiding  justice  of  the  appellate  division  of  the 
supreme  court  of  &6  first  department,  must,  by  an  instni- 
ment  in  writing,  filed  with  the  clerk  of  the  county,  designate 
another  suitable  place  within  the  county,  or  the  jail  of  a 
contiguous  county,  for  the  confinement  of  some  or  all  of  the 
prisoners,  as  the  case  rec^uires.  The  place  so  designated 
thereupon  becomes,  to  all  intents  and  purposes,  except  as 
otherwise  prescribed  in  this  article,  the  jail  of  the  county  for 
which  it  has  been  so  designated,  and  the  purposes  expressed 
in  the  instrument  designating  tlie  same. 

19  Han,  184.  g  13©.  The  designation  may  be  modified  or  revoked,  by 
the  jud^e  making  the  same,  by  a  like  instrument  in  writing, 
filed  with  the  clerk  of  the  county. 

^  137.  The  county  clerk  must  serve  a  oop}[  of  the  desig- 
nation,  duly  certified  by  him,  under  his  official  seal,  on  the 
isheriff  and  keeper  of  the  jail  of  a  contiguous  county  so  desig- 
nated. The  sheriff  of  that  county  must,  upon  the  delivery  of 
the  sheriff  of  the  county  for  which  the  aesignation  is  made, 
receive  into  his  jail,  ana  there  safely  keep,  all  persons  who 
mav  be  lawfully  confined  therein,  pursuant  to  £his  article , 
and  he  is  responsible  for  their  safe  keepin^^  as  if  he  was  the 
sheriff  of  the  county  for  which  the  designauon  is  made. 

§  138.  If  a  prisoner  has  been  admitted  to  the  liberties  of 
the  jail  of  the  county,  for  which  the  designation  is  made,  he 
must,  notwithstanding,  remain  within  those  liberties;  but  he 
may  be  removed  by  the  sheriff,  to  whom  he  has  given  bond 
for  the  liberties,  to  the  jail  or  other  place  so  designated,  and 
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confined  thereiiL  in  a  case,  where  the  sheriff  might  confine 
him  in  the  jail  of  his  own  county. 

§  189.  If  a  person,  who  is  arrested,  before  or  after  the 
declination,  by  toe  sheriff  of  the  county  lor  which  the  desig- 
nation is  made,  becomes  entitled,  after  the  designation,  and 
before  his  removal,  to  the  Uberties  of  the  jail,  he  must  be  ad- 
mitted to  the  liberties  of  the  jail  of  that  county,  as  if  the 
designation  had  not  been  made ;  but  he  ma^  be  removed  by 
the  sheriff  to  the  jail,  or  other  place,  so  designated,  and  con- 
fined therein,  in  a  case,  where  Che  sheriff  might  confine  him  in 
the  jail  of  his  own  county. 

§  140.  If  a  person  confined  in  or  removed  to  the  jail  of  a 
contiguous  county,  designated  as  prescribed  in  this  article. 
becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of  thai 
county  must  admit  him  to  the  jail  liberties,  as  if  he  had  been 
originally  arrested  by  that  sheriff,  on  a  mandate  directed  to 

hifTi- 

§  141.  When  a  jail  is  erected  for  the  county,  for  whose 
nse  the  designation  was  made,  or  its  jail  is  rendered  fit  and 
safe  for  the  confinement  of  prisoners,  or  the  reason  for  the 
designation  of  another  lail  or  place  has  otherwise  ceased  to 
be  operative,  the  designation  must  be  revoked,  as  prescribed  in 
tills  article. 

fl42.  The  county  clerk  must  immediately  serve  a  copy 
he  revocation,  duly  certified  by  him  under  his  official  seal, 
upon  the  sheriff  of  the  same  county  ;  who  must  remove  the 
prisoners  belonging  to  his  custody,  and  confined  without  his 
county,  to  his  proper  jail.  If  a  prisoner  has  been  admitted  to 
the  jail  liberties  in  the  other  county,  he  must  also  be  removed; 
and  be  is  entitled  to  the  liberties  of  the  jail  of  the  county,  to 
which  he  is  removed,  without  a  new  bond,  as  if  he  had  been 
originally  admitted  to  the  jail  liberties  in  that  county  ;  and 
the  bond  given  by  him  apphes  accordingly  to  those  hberties. 

^  148.  If,  by  reason  of  a  jail,  or  a  building  near  a  jail, 
being  on  fire,  there  is  reason  to  apprehend  that  some  or  all  of 
the  prisoners  confined  in  the  jail,  may  be  injured^  or  may  es- 
cape, the  sheriff  or  keeper  of  the  jail  may,  in  his  dircretion, 
remove  them  to  some  safe  and  convenient  place,  and  there 
confine  them,  until  they  can  be  safely  retumea  to  the  jail ;  or, 
if  the  jail  is  aestroyed,  or  so  injured,  that  it  is  unfit  or  unsafe 
for  the  confinement  of  the  prisoners,  until  a  designation  is 
made,  as  prescribed  in  section  one  hundred  and  thirty-five  of 
this  act. 

1 144*  [Am*d  1895,  ammdrMni  to  take  fffect  January  1, 
1896.]  If  the  county  judge,  or  the  presiding  justice  of'  the 
appellate  diyision  of  the  supreme  court  of  the  first  depart- 
ment, is  absent  or  unable  to  act,  or  if  his  office  is  vacant,  a 
designation,  or  the  revocation  or  modification  thereof,  as 
prescribed  in  this  article,  may  be  made,  in  any  county,  ex- 
cept New  York,  by  the  special  county  judge  or  the  district 
attorney,  or  in  the  dty  and  county  of  New  York,  by  any  jus- 
tioe  of  Uie  appellate  division. 

ARTICLE  FOURTH. 

Jail  Liberties  ;  Escapes. 

)  145.  Jail   liberties   in   cerUin  Jail. 

coantiea.  {  140.  who  admitted  to  liberties. 

14flw  Id.;  in  other  counties.  160.  Undertaking   to   be   eze- 

147.  Id.;  how  laid  out.  cuted    by   prisoner;   its 

148.  Copy  to  be  kept  posted  in  contents. 


r 
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I  151.  For  whom  nndertaking  to       {  156.  When  coart   may  order 

be  held.  prisoner  out  of  sheriff's 

162.  Prisoner  to  be  oommltted  custody. 

when    sureties    InsufB-  157.  Prisoners   committed  for 

cient.  contempt 

158.  Snrrender  of  prisoner  by  168.  Sheriff's  liability   for  es- 

his  sureties.  cape. 

154.  How  surrender  made.  159.  Penalty  for  conniyance  at 

156.    What  deemed  and  what  escape  by  a  sheriff,  etc 
not  deemed  an  escape. 

2  1715  Con.      I  145.     [Am*d  1895.]    The  following  are  the  liberties  of 

RmAmriiU  ^^i^  ^o'  ®»ch  of  the  counties  specified,  to  wit:  For  the 

I ™  MM  o  ^^^y  *"«l  county  of  New  York,  the  whole  of  that  city  and 

676.  county ;  for  the  county  of  Onondaga,  the  whole  of  the  city 

of  Syracuse ;  for  the  county  of  Monroe,  the  whole  of  the 

city  of  Rochester ;  for  the  county  of  Erie,  the  whole  of  the 

city  of  BufEalo ;  for  the  county  of  Dutchess,  the  whole  of 

the  city  of  Poughkeepsie ;    for  the  county  of  Kings,  the 

whole  of  that  county  ;  for  the  county  of  Albany,  the  whole 

of  the  city  of  Albany  ;  for  the  county  of  Jefferson,  the  whole 

of  the  city  of  Watertown  ;  for  the  county  of  Herkimer,  the 

whole  of  the  village   of   Herkimer;    for   the   county    of 

Rensselaer,  the  whole  of  the  city  of  Trov  ;  for  the  county  of 

Niagara^  the  whole  of  the  city  of  Lockpori. 

§  146.  TheUbertiesofthelailineachoftheotherootmties 
of  the  State,  as  heretofore  established,  shall  x>ntinue  to  be  the 
liberties  thereof,  until  they  are  altered,  or  new  liberties  are 
established,  as  prescribed  by  law. 

§  147.  Where  the  liberties  of  a  jail  are  altered  or  estab- 
lished, by  resolution  of  the  board  of  supervisors,  as  prescribed 
by  law,  a  space  of  ground,  adjacent  to  the  jail,  and  not  ex- 
ceeding five  hundred  acres  in  quantity,  must  be  laid  out  as 
the  jail  liberties,  in  a  square  or  rectangle  as  nearly  as  may  be ; 
but  a  stream  of  water,  canal,  street,  or  highway,  may  be 
adopted  as  an  exterior  hne.  notwithstanding  it  is  not  in  a 
straight  lincj  or  is  not  at  right  angles  with  the  other  exterior 
lines  of  the  liberties.  A  resolution  establishing  or  altering  jail 
liberties,  must  contain  a  particular  description  of  their  bound- 
aries ;  and  as  soon  as  may  be  after  its  adoption,  the  bound- 
aries must  be  designated  by  monuments,  inclosures,  posts,  or 
other  visible  and  permanent  marks,  at  the  expense  of  the 
county. 

§  148.  The  county  clerk  must,  within  one  week  after  a 
resolution  of  the  board  of  supervisors,  establishing  or  altering 
jail  liberties,  has  been  filed  in  his  office,  deUver  an  exemplified 
copy  thereoi  to  the  keeper  of  the  jail  who  must  keep  the  same 
exposed  to  pubhc  view,  in  an  open  and  public  part  of  the  jail, 
and  exhibit  it  to  each  person  admitted  to  the  uberties  of  the 
jail,  at  the  time  of  his  executing  a  bond  for  that  purpose. 

55  How  Pr  §  149.  {AnCd  1886.]  A  person  in  the  custody  of  a  sheriff 
ISO.  *  *  ^y  virtue  of  an  order  of  arrest ;  or  of  an  execution  in  a  civil 
action  ;  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  is  entitled  to  be  admitted  to  the  liberties  cf  the  jaiL  upon 
delivering  to  the  sheriff  an  undertaking  as  prescribed  in  the 
next  section. 
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§  150.  lAm'dlS9&.']  The  undertaking  must  be  executed 
by  the  prisoner  and  one  or  more  suflScient  sureties,  residents  67  N.  T.  83T. 
and  householders  or  freeholders  of  the  county,  in  a  penalty  at 
least  twice  the  sum  in  which  the  sheriff  was  required  to  nold 
the  defendant  to  bail,  if  he  is  in  custody  under  an  order  of 
arrest,  or  has  been  surrendered  in  exoneration  of  his  bail 
before  judgment ;  or  directed  to  be  collected  by  the  execution, 
if  he  is  in  custody  under  an  execution ;  or  remaining  uncol- 
lected upon  a  judgment  against  him  if  he  has  been  surrendered 
after  judgment ;  conditioned  that  the  person  so  in  custody 
shaU  remain  a  prisoner,  and  shall  not,  at  any  time  or  in  an^ 
manner,  escape  or  go  without  the  liberties  of  the  jail>  until 
discharged  by  due  course  of  law. 

The  provisions  regulating  the  justification  of  bail,  contained 
in  article  third  of  title  first  of  chapter  seventh  of  this  act, 
govern,  except  as  otherwise  expressly  prescribed  in  this 
article  with  respect  to  the  notice  of  justification  of  the  sure- 
ties ;  the  officers  before  whom  they  must  justify ;  the  substi* 
tution  of  new  sureties  or  a  new  undertaking ;  the  examination 
and  qualifications  of  the  new  sureties,  and  uie  allowance  of  the 
undertaking.  But  after  the  allowance  the  undertaking  must 
be  delivered  to  the  party  at  whose  instance  the  prisoner  is  in 
custody. 

§  161.  lAm^d  1888.]  An  undertaking  so  taken  is  held  for 
the  indemnity  of  the  sheriff  taking  it,  and  of  the  party  at 
whose  instance  the  prisoner  executing  it  is  confined. 

§  162.  [Am?dl8&d.']    If  the  party  at  whose  instance  the 

Snaoner  is  in  custody  discovers  that  a  surety  therein  is  insuf- 
cient,  he  may,  upon  proof  of  the  fact,  by  affidavit  or  other^ 
wise,  apply  to  the  court  or  to  a  judge  thereof,  on  whose  process 
or  mandate  such  prisoner  is  in  custody,  or  to  the  county  judge 
of  the  county  where  such  prisoner  is  confined,  and  the  court 
or  a  jud^e  thereof,  or  such  county  judge  may  make  an  order 
oonunittmg  such  prisoner  to  close  confinement  in  the  jail  until 
another  undertaking,  with  good  and  sufficient  sureties,  is 
offered. 

§  153.  L4m'dl886.]  One  or  more  of  the  sureties  in  an  un- 
dertaking g^ven  for  the  liberties  of  a  jail  may  surrender  the 
principal  at  any  time  before  judgment  is  rendered  against 
them  m  an  action  on  the  undertaking,  but  thev  are  not  exon- 
erated thereby  from  a  liability  incurred  before  making  the 
surrender. 

S  164.  lAm'd  1886.1  The  surrender  must  be  made  as  fol- 
lows: The  surety  or  sureties  making  it  must  take  the  principal 
to  the  keeper  of  the  jail,  who  must,  upon  his  or  their  written 
requisition  to  that  effect,  take  the  ]3rincipal  into  his  cutody 
and  indorse  upon  the  undertaking  given  for  the  liberties,  an 
admowledgment  of  the  surrender,  and  also,  if  retjuired  give 
the  surety  or  sureties  a  certificate,  aclmowledging  the  sur- 
render. 

§  155.  lAm^d  1886.]  The  going  at  large  within  the  liber- 
ties of  the  jail  in  which  he  is  m  custody,  ora  prisoner  who  has 
executed  such  an  undertaking,  or  of  a  prisoner  who  would  be 
entitled  to  the  liberties  upon  executing  such  an  undertaking, 
is  not  an  escape.  But  the  going  at  large  beyond  the  liberties 
by  a  prisoner,  without  the  assent  of  the  party  at  whose  in- 
stance he  is  in  custody,  \s  an  escape,  and  tne  sheriff  in  whose 
custody  he  was,  or  his  sureties,  has  the  same  authority  to  pur- 
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sue  and  retake  him  as  if  he  had  escaped  from  the  jaiL  Such 
an  escape  forfeits  the  undertaking  for  the  liberties,  if  any, 
subject  to  the  provisions  of  the  next  article  of  this  title. 

§  166.  iAm^d  1877.]  Where  a  person,  who  has  been  in- 
dicted for  a  criminal  offence,  is  held  by  a  sheriff,  by  virtue  of 
a  mandate  in  a  civil  action  or  special  proceeding,  the  court, 
in  which  the  indictment  is  pending,  may  make  an  order,  re- 
quiring the  sheriff  to  bring  him  before  the  court ,  whereupon 
tne  court  may  make  such  disposition  of  the  prisoner,  as  to  it 
"  seems  proper.  The  sheriff^s  fees  and  expenses,  in  so  doing; 
are  a  county  charge  of  the  county  wherein  the  court  is  sitting 

111N.Y.684.  §  167.  A  prisoner,  committed  to  jail  upon  process  for 
contempt,  or  committed  for  misconduct  in  a  case  prescribed 
by  law,  must  be  actually  confined  and  detained  within  the 
jail,  until  he  is  discharged  Iw  due  course  of  law,  or  is  removed 
to  another  jail  or  place  of  confinement,  in  a  case  prescribed 
by  law.  A  sheriff  or  keeper  of  a  jail^  who  suffers  such  a  pris- 
oner to  so  or  be  at  large  out  of  his  jail,  except  by  virtue  of  a 
writ  of  habeas  corpus,  or  by  the  special  direction  of  the  court 
committing  him,  or  in  a  case  specially  prescribed  by  law  ;  is 
liable  to  the  i^rty  aggrieved,  for  his  damages  sustained 
thereby,  and  is  guilty  oi  a  misdemeanor.  If  the  commitment 
was  for  the  non-payment  of  a  sum  of  money,  tiie  amount 
thereof  I  with  interest,  is  the  measure  of  damages. 

Jf  168.  [ilm'd  1886.]  Where  a  prisoner  in  a  sheriff's  ccs- 
y  goes  or  is  at  large  beyond  the  liberties  of  the  jail,  with- 
out the  assent  of  the  party  at  whose  instance  he  is  in  custody, 
the  sheriff  is  answerable  therefor  until  an  undertaking  for  the 
liberties  of  the  jail  is  given  and  approved,  in  an  action  against 
him  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 

2l  If  the  prisoner  was  in  custody  by  virtue  of  any  other 
mandate  or  in  consequence  of  a  surrender  in  exoneration  of 
his  bail  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitteo. 

g  160.  A  sheriff  or  other  officer,  who  demands  or  receives 
a  reward,  gratuity^or  other  valuable  thing,  to  procure,  assist, 
connive  at.  or  permit  an  escape  of  a  prisoner  in  his  custody, 
is  guilty  OI  a  misdemeanor,  and  shall  be  punished  accordingly. 
A  conviction  also  operates  as  a  forfeiture  of  his  office,  and  dis- 
qualifies him  forever  thereafter  from  holding  the  same. 

ARTICLE  FIFPH. 

ACfnON  UPON  AN  ASSIGMfENT  OF  A  BOND  FOB  JaIL  LiBSBTIBS. 
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i  160.  Defence  In  action  by  sher- 
iff on  undertaking. 

161.  Judgment  against  sheriff 
to  be  evidence  against 
sureties,  etc. 

162.  Summary  judgment  for 
sheriff. 

163.  Requisites  of  application 
therefor. 

164.  8uch  a  Judgment  when 
stayed.  Same ;  when 
Tacated. 


g  166.  Judgment  against  sheriff 
is  evidence  of  damagen. 
166.  Action  on  forfeited  under- 
taking. 
1G7.  Id.;  damajses  recoverable. 

168.  Such  action   bars   action 

against  sheriff. 

169.  Defence  in  action  on  for- 

feited undertaking. 

170.  Stay  of  Judgment  inaction 

against  sheriff. 

171.  Defence  of  sheriff  in  ac- 

tion for  escape. 
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§  160.  [Am'd  1886.]  In  an  action  brought  on  an  underw 
tiHlring  for  the  jail  liberties,  it  is  a  defence  that  the  prisoner 
voluntarily  returned  to  the  liberties  of  the  jail  from  which  he 
escaped  or  was  recaptured  bv,  or  surrendered  to  the  sheriff 
f rcxn  whose  custody  he  escaped  before  the  commencement  of 
the  action.  The  defendants  may  make  that  or  any  other  de- 
fence to  the  action,  which  might  be  made  by  the  sneriif  to  an 
action  against  him  for  the  escape. 

§  161.  But  if  judgment  has  been  rendered  against  the 
flheriif,  in  an  action  brought  for  the  escape,  and  due  notice  of 
the  pendency  of  the  action  was  given  to  the  prisoner  and  his 
sureties^  to  enable  them  to  defend  the  same,  the  judgment 
against  the  sheriff  is  conclusive  evidence  of  his  right  to  re- 
cover against  the  prisoner  and  his  sureties,  to  whom  the 
notice  was  given,  as  to  any  matter  which  was  or  might  have 
been  controverted,  in  the  action  against  the  sheriff. 

§  162.  {Am^d  1886.1  In  an  action  brought  by  a  sheriff  on 
an  undertaking  for  the  jail  liberties,  if  it  api>ears  to  the  courts 
upon  a  motion  made  in  behalf  of  the  sheriff,  that  judgment 
has  been  rendered  against  him  for  the  escape  of  the  prisoner, 
and  that  due  notice  of  the  pendency  of  the  action  a^nst  him 
was  given  to  the  prisoner  and  liis  sureties  to  enable  them  to 
defend  the  same,  the  court  must  order  a  summary  judgment 
for  the  plaintiff ;  and  the  judgment  must  be  entered  accord- 
ingly, with  costs. 

§  163.  But  to  entitle  a  sheriff  to  move  for  such  a  judg- 
ment, he  must  have  served  a  copy  of  his  complaint,  and  g^ven 
twenty  days*  notice  of  the  motion. 

§  164.  If  it  appears,  on  the  hearing  of  the  motion,  that 
tlie  defendants  have  a  meritorious  deduce,  which  was  not 
controverted  in  the  action  against  the  sherili,  and  which  by 
law  oould  not  have  heen  so  controverted,  the  court  may  stay 
proceedings  on  the  judgment,  with  such  limitations  ana  upon 
such  terms,  as  it  deems  just,  until  a  trial  in  the  action  :  out 
the  judgment  must  stand  as  a  security  for  the  sheriff.  If  the 
defence  is  established,  the  court  must  vacate  the  judgment, 
and  render  judgment  for  the  defendant. 

g  166.  [Am*d  1886.]  In  an  action  brought  by  a  sheriff  on 
an  undertaking  for  the  jail  hbertics^  a  judgment  against  him 
for  the  escape  of  the  prisoner  is  evidence  of  the  damages  sus- 
tained by  him,  as  if  it  had  been  collected ;  and  he  may  recover 
his  reasonable  attorney's  and  counsel  fees  and  other  expenses 
in  defending  the  action  against  him,  as  part  of  his  damages. 

g  166.  {Am'd  1886.]  If  an  undertaking  for  the  jail  liber- 
ties  is  forfeited  before  the  same  is  duly  allowed,  the  party  at 
whose  instance  the  prisoner  was  confined,  or  in  case  of  his 
death,  his  executor  or  administrator,  may  elect  fo  bring  an 
action  on  the  undertaking. 

§  167.  lAm^d  1886.]    The  person  so  electing  may  main- 
tam  an  action,  on  the  undertakmg  in  a  case  where  an  action  Iff  Hon,  428. 
might  be  maintained  by  the  sheriff,  and  he  may  recover  the 
same  damages  for  the  breach  of  the  condition  which  he  might 
have  recovered  in  an  action  against  the  sheriff  for  the  escape. 

§  168.  [Arn'd  1886.]  The  commencement  of  such  an  ac- 
tion shall  be  deemed  an  election  and  is  a  bar  to  an  action  by 
or  on  behalf  of  such  person  against  the  sheriff  or  other  ofBcer 
accepting  such  an  undertaking,  for  an  escape  by  the  prisoner 
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executing  the  undertaking,  amounting  to  a  breach  of  the  con- 
dition thereof,  unless  the  escape  was  with  the  assent  of  the 
i^eriff  or  other  officer. 

§  160.  [Am'd  18S6.]  In  an  action  brought  as  provided  in 
the  three  last  sections,  the  defendant  may  make  any  defense 
which  he  might  make  if  the  action  was  brought  by  tnc  sheriff. 

§  170.  [^m'd  1880.]    If  the  person  so  entitled  to  bring  an 
p  iwL  action  on  the  undertaking  for  the  jail  liberties,  in  lieu  of  mak< 

u  iwi  ^Qg  3y^  election  brings  an  action  against  the  sheriff  for  t^ 

escapew  the  court  may,  except  where  the  escapee  was  made 
with  snerifTs  assent,  stay  proceedings  upon  a  judgment  re- 
covered against  the  sheriff,  with  such  limitations  and  upon 
such  terms  as  it  deems  just.,  until  he  has  had  a  reasonsu>le 
time  to  prosecute  the  underiaking  and  collect  a  judgment 
recovered  thereon. 

§  171.  In  an  action  against  a  sheriff  or  other  officer,  for 
the  escape  of  a  prisoner,  it  is  a  defence,  that  the  escape  was 
without  the  assent  of  the  defendant,  and  that  at  the  com- 
mencement of  the  action,  he  had  the  prisoner  within  the  Ub- 
erties,  either  by  his  voluntary  return,  or  by  recapture. 

TITLE  m 

ApflicaJbion  of  the  foregoing  proviHons  to  the  proceedings  of 

a  coroner, 

i  172.  Duties  of  ooroner  when  Jail     llbertieg;    HabfliW 

sheriff  is  a  party.  of  coroDer  for  sheriff^ 

173.  Any  one  of  the  ooronera  escape. 

may  act.  {  178.  Coroner    may  prosecute, 

174*  Arrest  of  sheriff  by  coro-  etc.,  bond  for  liberities. 

ner.  179.  Duties  of  coroner  where 

175.  Sheriff;  how  confined.  sheriff  is  plaintiff 

176.  Place  of  confinement  to  be  180.  Such  prisoner  entitled  to 

deemed  a  jail.  jail  liberties,  etc. 

177.  Sheriff  to  be  admitted  to  181.  Escape  of  such  prisoner. 

§  172.  In  an  action  or  special  proceeding,  to  which  the 
sheriff  of  a  county  is  a  party,  a  coroner  of  the  same  coun^ 
has  all  the  power,  and  is  subject  to  all  the  duties  of  a  sheriff, 
in  a  cause  to  which  the  sheriff  is  not  a  party  ;  except  as  otJier- 
wise  specially  prescribed  by  law. 

§  173.  A  mandate  in  a  civil  action  or  special  proceeding 
which  mnst  or  may  be  executed  by  the  coroners,  or  by  a  cor. 
orer  of  a  county,  must  be  directed  either  to  a  particular  cor. 
oner,  or  generally  to  the  coroners  of  that  county.  Where 
such  a  mandate  is  directed  generally  to  the  coroners  of  a 
county,  or  requires  them  to  do  any  act,  it  may  be  executed, 
and  a  return  thereto  may  be  made  and  signed,  by  one  of 
them,  but  such  an  act  or  return  does  not  affect  the  otnera 

§  174.  [ilm'd  1886.]  Where  a  mandate  requiring  the  ar- 
rest of  the  sheriff  of  the  county,  is  directed  to  a  ooroner,  he 
must  execute  the  same  in  the  manner  prescribed  by  law.  with 
respect  to  the  execution  of  a  similar  mandate  by  a  sheriff, 
ana  he  is  authorized  to  take  an  undertaking  on  the  arres^  or 
an  undertaldng  for  the  jail  liberties  in  a  like  case,  and  in 
like  manner,  and  wi^h  like  effect,  as  where  such  an  undertak- 
ing may  be  taken  by  a  sheriff. 

§  176.  Where  the  actual  confinement  of  a  sheriff  by  a  cor- 
oner, on  a  mandate,  is  required  or  authorized  by  law,  he  must 
be  confined  by  the  coroner,  in  a  house  situated  within  the  lib^ 
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trties  of  the  jail  of  the  county,  other  than  the  sheriffs  house, 
or  the  Jail,  in  the  same  manner  as  a  sheriff  is  required  by  law 
to  confine  a  prisoner  in  the  jaiL 

g  176.  That  house  thereupon  become  the  jail  of  the  coun- 
ty, for  the  use  of  the  coroner ;  and  each  provision  of  law  re- 
lating to  the  jail  or  to  an  escape  from  the  jail,  applies  thereto^ 
while  the  sheriff  is  confined  therein. 

§  177.  r^m'd  1886.1  A  sheriff  so  arrested  must  be  admit- 
ted to  the  liberties  of  the  jail  of  the  county,  in  a  like  case,  and 
upon  executing  a  like  undertakih^  to  the  coroner,  as  prescribed 
by  law  for  a  prisoner  in  the  sheriff's  custody.  For  an  escape 
of  the  sheriff  from  the  liberties,  the  coroner  is  liable,  in  tne 
same  manner  and  to  the  same  extent  as  a  sheriff  for  a  similar 
escape,  and  he  may  make  the  same  defence  as  a  sheriff. 

§  178.  [^m'd  1886.1  The  coroner  may  prosecute  an  un- 
dertaking for  the  liberties  taken  by  him,  and  is  entitled  to  all 
the  rights  and  subject  to  all  the  liabilities  prescribed  by  law, 
with  respect  to  a  similar  undertaking  taken  by  a  sheriff.  The 
underteking  may  be  assigned  by  him  to  the  party  at  whose 
instance  the  sheriff  was  arrested,  and  the  same  proceedings 
may  be  had  thereupon  as  upon  an  undertaking  tueen  and  a»- 
agned  by  a  sheriff  m  a  similar  case. 

§  179.  A  person  arrested  by  a  coroner,  in  an  action  or 
special  proceeding,  in  which  the  sheriff  of  the  county  is  plain* 
tuf  ,  most  be  confined  in  the  jail  of  the  county,  in  a  case  where 
such  a  confinement  is  required  or  authorized  by  law :  but  the 
coroner  is  not  liable  for  an  escape  of  the  pri5M>ner  from  the 
jail,  after  he  has  been  confined  therein.  A  person  so  confined 
must  be  kept  and  treated,  in  all  respects,  like  a  prisoner  con- 
fined by  the  sheriff. 

180.  lAm^d  1886.]  A  person  so  arrested  by  a  coroner  is 
tied  to  be  discharjged,  or  to  the  liberties  of  the  jail,  as  the 
ease  requires,  upon  giving  an  undertaking  to  the  coroner  in 
the  like  manner,  and  in  a  like  case,  in  which  a  person  arrested 
by  a  sheriff  would  be  entitled  to  be  discharged,  or  to  the  liber- 
ties. The  undertaking  so  given  must  be  in  all  respects  similar 
to  that  required  to  be  given  to  a  sheriff,  and  it  has  the  like  ef- 
fect, and  may  be  assigned  and  proceeded  upon  in  like  man- 
ner. 

§  181.  A  coroner  is  answerable  for  an  escape  of  a  prison- 
er, admitted  by  him  to  the  liberties  of  the  jail,  in  the  same 
manner  and  to  the  same  extent,  as  a  sheriff,  and  may  inter- 
pose a  like  defence. 

TITLE  IV. 

Powers,  duties  and  liabilities  of  an  incoming  and  outgo, 
ing  sherifff  respeetivelyf  touching  the  matters  included 

in  this  chapter,* 

I  182.  Certificate  to  be  lomiBhed  185.  Former  nherlff  to  execute 

to  new  sheriff.  instrument. 

183.  Powers  of  former  sheriff;         186.  Former  sheriff  to  execute 

when  to  cease.  certain  procera. 

184.  Jails,  process,  etc.,  to  be  187.  Certain  orders  to  be  de- 

dellTed  to  new  sherifil  liTored  to  and  returned 

by  new  sheriff. 

•  For  the  law  regalatiag  sheriffs  in  the  county  of  New  York,  see 
JL.lfl90ca28. 
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g  188.  DellTery  of  priaoners,  pro-       2  189.  Under-sheriff,  elc.,  when 
cess,  etc,  now  enforced.  to  comply  with  the  fore* 

going  proTisioBS. 

I  How.  Pr.  §  182.  Where  a  new  sheriff  has  been  elected  or  appoint- 
N.  B.  236.  ed,  and  has  qualified  and  given  \he  security  required  by  law, 
3N.Y.Supp.  the  clerk  of  tne  county  must  furnish  to  the  new  sheriff  a  oerti- 
'^*  flcate,  under  his  hand  and  official  seal,  stating  that  the  person 

so  appointed  or  elected,  has  so  qualified  and  given  security. 

84  N  T  222.  §  183.  Upon  the  oommenoement  of  the  new  sheriff's  term 
of  office,  and  the  service  of  th^  certificate  on  the  former  sher- 
iff, the  Iatter*s  jmwers  as  sheriff  cease,  except  as  otherwise 
expressly  prescribed  by  law. 

§  1 84.  "Within  ten  days  after  the  service  of  the  certificate^ 
upon  the  former  sheriff,  he  must  deliver  to  his  successor : 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the 
county,  with  fdl  their  appurtenances,  and  the  property  of  the 
county  therein. 

2L  All  the  prisoners  then  confined  in  the  jail  or  jaila 

S.  All  process,  orders,  commitments,  and  all  other  papers 
and  documents,  authorizing,  or  relating  to  the  confinement  or 
custody  of  a  prisoner,  or,  if  such  a  process,  order,  or  commit- 
ment has  been  returned,  a  statement  in  writing  of  the  con- 
tents thereof,  and  when  and  where  it  was  returned. 

83  N.  T.  174        ^'  -^^^  mandates,  then  in  his  hands,  except  such  as  he  has 

*  fully  executed,  or  has  begun  to  execute,  by  the  collection  of 
money  thereon,  or  by  a  seizure  of  or  levy  on  money  or  other 
property,  in  pursuance  thereof. 

88N  T  403  ^  186.  At  the  time  of  the  delivery,  the  former  sheriff 
'  '  '  must  execute  an  instrument,  reciting  the  property,  documents, 
and  prisoners  delivered,  specifying  particularly  the  process  or 
other  authority,  by  which  each  pnsoner  was  committed  and  is 
detained,  and  whether  the  same  has  been  returned  or  is  de- 
livered to  the  new  sheriff.  Tlie  instrument  must  be  delivered 
to  the  new  sheriff,  who  must  acknowledge,  in  writing,  upon  a 
duplicate  thereof,  the  receipt  of  the  property,  documents  and 
prisoners,  therein  si)ecified ;  and  deliver  such  duplicate  and 
acknowledgment  to  the  former  sheriff.* 

§  186.  Notwithstanding  the  election  or  appointment  of  a 
new  sheriff,  the  former  sheriff  mnst  return,  in  his  own  name, 
each  mandate  which  he  has  fully  executed ;  and  must  proceed 
with  and  completve  the  execution  of  each  mandate  wnich  he 
has  begnn  to  execute,  in  the  manner  specified  in  subdivision 
fourth  of  the  last  section  but  one. 

84  N.Y.  222.        §  187.  Where  a  person,  arrested  by  virtue  of  an  order  of 

arrest,  is  confined,  either  in  iail,  or  to  tne  liberties  thereof,  at 
the  time  of  assigning  and  delivering  the  jail  to  the  new  sher- 
iff, the  order,  if  it  is  not  then  returnable,  must  be  delivered  to 
the  new  sheriff,  and  be  returned  by  him  at  the  return  day 
thereof,  with  the  proceedings  of  the  former  sheriff  and  of  the 
new  ^eriff  thereon. 

tl88.  If  the  former  sheriff  neglects  or  refuses  to  deliver 
is  successor,  the  jail,  or  any  of  the  propertjr,  documents  or 


•  For  law  regulating  sheriff's  office  in  New  York  county,  see  h, 
1890  c  523  g  16. 
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prisoners  therein  confined,  and  proceed  to  compel  the  deliv* 
ery  of  tlie  documents  withheld,  as  prescribed  by  law. 

§  189.  If,  at  the  time  when  a  new  sheriff  qualifies)  and 
elves  the  securitv  I'equired  by  law,  the  office  of  the  former 
^eriff  is  ezecutM  by  his  under-sherifF,  or  by  a  coroner  of  the 
county,  or  a  person  specially  authorized  for  that  purpose,  he 
must  comply  with  the  provisions  of  this  title,  and  perform 
the  duties  thereby  required  of  the  former  sheriff. 

CHAPTER  m. 

CIVTL  JURISDICTION  OP  THE  PRINCIPAL  COURTS 
OP  RECORD:  OROANIZATION,  MEMBERS,  AND 
OFFICERS  THEREOF :  DISTRIBUTION,  AND  DIS- 
PATCH OP  BUSINESS  THEREIN. 

TITLE     L— The  court  of  appeals. 

TITLE    n.— The  supRsifE  court,  nrcLUDma  the  cirouit 

COURTS. 

TITLE  III. — Abtiolb  One.    The  Coubt  of  Olaims. 
TITLE   IV.— The  marine  court  of  the  crry  of  New  York.' 
TITLE    v.— The  county  courts. 

TITLE  L 

The  court  of  appeals. 

AmncLBl.  JurlBdictfon.ADd  mode  of  exercislDg  the  some;  general 
powers ;  terms  and  slttinga. 
S.  The  clerk  of  fhe  court. 

a.  The  state  reporter;  publication  and  distribution  of  the 
reports. 


ARTICLE  FIRST. 

Jubibdictzoh,  and  Mode  of  exebcisino  the  sake  ; 
General  Powebs  ;  Tbbmb  and  biitinob. 


I  190.  The  Jorisdlctlon  of  the 
court  of  appeal*  In  cItU 
aetiona 

•  191.  Iimitation8.exceptlon8and 
conditions. 

192.  Appeal!  from    osrtaln  or- 

ders now  heard. 

193.  Oonrt  may  make  mlea. 
191.  Bemlttltor;     when    judg- 
ment ahaolate  to  be  ren- 


proceedlnga 
■nbseqnent 


dered,    and 
thereupon. 
196*  Second    and 
appeals. 

196.  Times  and  places  of  hold- 

ing terms. 

197.  Court  may  be  held  In  any 

bnllding;  adjournments. 

198.  Officers  to  be  appointed  by 

court. 


81  N.  T.  306; 

§  190.     [Am'd  1882,  1895,  amendment  io  take  effect  January  ^  Jd.  628; 

1, 1896.]    The  oonrt  of  appeals  has  exolufiiye  jarisdiction  to  los  id  378; 

leriew  upon  appeal  every  actual  determination  made  prior  to  J^  cm-  ^' 

the  last  day  of  December,  eighteen  hundred  and  ninety-five,  eei :  iri  id. 

at  a  general  term  of  the  supreme  court,  or  by  either  of  the  499.'  135  i^\ 

superior  dty  courts,  as  then  constituted,  in  all  cases  in  ^|  ^^  ^^. 

which*  under  the  proTisions  of  law  existing  on  said  day,  ap-  as. ' 
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18  Week. 

Dig.  29,  86. 
82  N.  T.  606; 

86  Id.  162; 
121  Id.  67; 
137  NT.  436. 
8  Hun.  6>-4. 
82  N.  Y.  606; 

87  Id.  163; 
Id.  627;  106 
Id.  67. 

128  N.  T.  98. 
119N.T.168. 
1B9  N.  T.  61. 
146K.T.640. 


peals  might  be  taken  to  the  oonrt  of  appeals.  From  and  after 
the  last  day  of  December,  eighteen  hundred  and  ninety-five, 
the  jurisdiction  of  the  court  of  appeals  shall,  in  civil  actions 
and  proceedings,  be  confined  to  the  review  upon  appeal  of 
the  actual  determinations  made  by  the  appellate  division  of 
the  supreme  court  in  either  of  the  foUoving  oases,  and  no 
others : 

1.  Appeals  may  be  taken  as  of  right  to  said  courts  from 
judgments  or  orders  finally  determining  actions  or  special 
proceedings,  and  from  orders  granting  new  trials  on  ex- 
ceptions, where  the  appellants  stipulate  that  upon  affirm- 
ance, judgment  absolute  shall  be  rendered  against  them. 


2.  Appeals  may  also  be  laken  from  determinations  of  the 
appellate  division  of  the  supreme  court  in  any  department 
where  the  appellate  diviKion  allows  the  same,  and  certifies 
that  one  or  more  questions  of  law  have  arisen  which,  in  its 
opinion,  oaght  to  be  reviewed  by  the  court  of  appeals,  in 
which  case  the  appeal  brings  up  for  review  the  question  or 
questions  so  certified,  and  no  other ;  and  the  court  of  appeals 
shall  certify  to  the  appellate  division  its  determination  upon 
such  questions. 


76  N.  T. 

166; 

94 

Id. 

618. 

24  > 

[.Y. 

State  Hep. 

638. 

124  NY  1'4. 

126 

Id. 

336. 

101 

Id. 

17; 

107 

Id. 

646; 

108 

Id. 

61b; 

117 

Id. 

76, 

161 

Id 

.    60 

§  191,  [^m'd  1877,  1887,  1888, 1895, 1896.]  Thejurisdic 
tion  conferred  by  the  last  section,  is  subject  to  the  following 
lim i tRtions,  .exceptions  and  oouditions  :     149  N.Y.  168 . 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  procee  ling  commenced  in  any  court  other  than  the  su- 
preme court,  county  court,  or  a  surrogate's  court,  unless  the 
appellate  division  of  the  supreme  court  allows  the  appeal  b^ 
an  order  made  at  the  term  which  rendered  the  determination, 
or  at  the  next  term  after  judgmeut  is  entered  thereupon,  aod 
shall  crtify  that  in  its  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  coart  of  appeals. 

2.  No  appeal  shall  be  taken  to  {said  court  from  a  judgment 
of  affirmance  hereafter  rendered  in  an  action  to  recover  dam- 
ages for  a  personal  injury,  or  to  recover  damages  for  injuries 
resulting  in  death,  or  in  an  action  to  set  aside  a  judgment, 
sale,  transfer,  couveyance,  assignment  or  written  instrument 
as  in  fraud  of  the  rights  of  creditors,  when  the  decision  of 
the  appellate  division  of  the  supreme  court  is  unanimous, 
unless  such  appellate  division  shall  certify  that  in  its  opinion 
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a  qnestion  of  law  is  inyoWed  which  onght  to  be  reviewed  by  34  Hnn,  884. 
the  court  ot  appeiilH,  or  nnless  in  case  of  its  refusal  to  so  cer-  92  M.  Y*.  631. 
iify,  ao  appeal  is  allowed  by  a  judge  of  the  oonrt  of  appeals.    "^  ofi'^*  ^' 

3.  Thejarisdiotioa  of  the  court  is  limited  to  the  reyiew  of  ifg^  y  600- 
qajstions  of  law.  id.  te'i:'  111 

4.  No  unanimons  decision  of  the  appellate  division  of  the   id.  677;  VA 
imfireme  court  that  there  is  evidence  supporting  or  tending   ^^*  ^;  J^ 
to  sustain  a  finding  of  faot  or  a  verdict  not  directed  by  the   ii.'yjbm. 
court,  shall  be  reviewed  by  the  court  of  appeals.  . 


§192.     [Bipealedl895.] 


§198»  The  court  may  from  time  to  time  make,  alter, 
and  amend,  rules,  not  inconsistent  with  the  Gonstitutioii  or 
statutes  of  the  State,  regulating  the  practice  and  proceed- 
inss  in  the  court,  and  the  admission  of  attorneys  and  coun- 
^uors  at-law,  to  piactioein  all  the  courts  of  record  of  the 
State. 

§  194.  The  judgment  or  order  of  the  court  of  appeals  onv  v  ioa. 
mnst  be  remitted  to  the  court  below,  to  be  enforced  accord-  131  i^.^y.  87. 
ing  to  law.  Upon  an  appeal  from  an  order  granting  a  new 
trial,  on  a  case  or  exceptions,  if  the  court  of  appeals  deter- 
mines that  no  error  was  committed  in  granting  the  new  trial, 
it  muKt  render  judgment  absolute  upon  the  right  of  theapel- 
lant;  and  after  its  judgment  has  been  remitted  to  the  coart 
below  an  assessment  of  damages,  or  any  other  proceeding, 
requisite  to  render  the  judgment  effectual,  may  be  had  in 
the  latter  court. 

f  199.  Upon  a  second  and  each  subsequent  appeal,  in- 
cluding a  case  where  a  former  appeal  has  been  dismissed  for 
a  dffeot  or  irregularity,  the  time  of  the  filing  the  return, 
upon  the  first  appeal,  determines  the  place  of  the  cause  upoji 
the  calendar. 

^  196.  The  terms  of  the  court  of  appeals  must  be  ap- 
pointed to  be  held,  at  such  times  and  places  as  the  conrt 
thinks  proper,  and  continued  as  long  as  tne  public  interest 
requires. 

§  197*  A  term  of  the  court  may  be  appointed  to  be  held 
in  A  building,  other  than  that  designated  by  law  for  holding 
courts.  A  term  may  be  adjourned  from  the  place  where  it 
ia  appointed  to  be  held,  to  another  place  in  Uie  same  dty. 
One  or  more  of  the  judges  may  adjourn  a  term,  without  day, 
or  to  a  day  certain. 

&  198.  The  oonrt  may,  from  time  to  time,  by  an  order 
entered  in  its  minutea,  appoint  and  remove  its  clerk,  its  re* 
porter,  and  saoh  attendenta  as  it  deems  neoeseary. 
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ABTICLE  SECOND. 

ThK  GliKBK  OF  THE  CoUBT. 

I  199.  Clerk  of  the  court  of  ftp-  I  a02.  Clerks  for  judges  of  the 

peftla  to  give  bond;  rooma  court  of  ftppeftu. 

for  hU  office.  aW.  Offices  for  judge  of  th« 

200.  To      ftppolnt      ft     deputy.  <jourt  of  ftppeals. 

aoi.  Mft^eSploy  ^iSi^rtkiits  in  "  **•  }R|g2t}jd  {^'i 
his  office.  Special  dep-  ^\  [Repealed  im.] 
°'y-  207.  [Bepeftled  1894.] 

208.  [Bepeftled  189i.] 

§  199.  The  derk  of  ihe  oourt  of  appeals,  before  entering 
upon  the  dnties  of  his  office,  most  sabsoribe  and  file  the 
Constitaiional  oath  of  office,  and  mnst  execute  and  file  in 
Uie  Coinptroller*B  office  a  bond  to  the  people  of  the  State,  in 
the  penalty  of  twenty-fiye  thoas^nd  dollars,  with  two  saffi- 
cient  sareties,  approved  by  the  Comptroller  and  conditioned 
for  the  &ithf  111  performance  of  the  duties  of  his  office.  If 
the  bond  is  forfeited  by  a  breach  of  its  condition,  the  court 
of  appeals  must,  by  order,  direct  an  action  to  be  brought 
thereon.  The  money  recovered  must  be  applied,  under  the 
direction  of  the  court  of  appeals  to  indemnify  the  persons 
aggrieved  by  the  breach  in  proportion  to  their  respective 
losses,  and  to  make  good  any  other  loss,  occasioned  by  the 
breach.  The  clerk  must  keep  his  office  at  the  city  of  Al- 
bany, and  the  trustees  of  the  State  Hall  must  assign  him 
Buitable  rooms  tiierein  for  that  purpose. 

§  200*  xbe  clerk,  by  a  writing,  under  his  hand  and  the 
seal  of  the  court,  filed  in  his  office,  from  time  to  time  must 
appoint,  and  may  at  pleasure  remove,  a  deputy-'*lerk,  who  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
Before  entering  upon  his  duties,  the  deputy-clerk  must  sub- 
scribe and  file  lu  the  clerk's  office  the  Constitutional  oath  of 
office.  While  the  clerk  is  absent  from  his  office,  or  from  the 
dtting  of  the  court,  or  the  office  of  clerk  is  vacant,  the  dep> 
uty-clerk  has  all  the  powers  and  is  subject  to  all  the  duties 
of  the  clerk. 

§201.  [iim'd  1877.]  The  clerk  may,  with  the  apprcbaUon, 
in  writing,  of  the  judges  of  the  court,  or  a  majority  of  them, 
employ  as  many  assistants  in  his  office  as  are  necessary.  He 
may  from  time  to  time  appoint,  and  at  pleasure  remove,  his 
assistants.  Each  assistant  is  entitled  to  a  compeDs>itioD, 
fixed  and  to  be  paid  as  prescribed  by  Ihw.  The  clerk  may 
appoint  one  of  his  assistants  as  special  depnty-derk  ;  who 
possesses,  in  the  absence  of  the  clerk  and  the  depnty>clerk 
the  same  power  and  authority  as  the  clerk  at  any  sitting  of 
the  court  which  he  attends,  with  respect  to  the  busineBa 
txansacted  thereat. 
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§2<^.  Clerks  for  jiidges-oftheeoartofappealB.  {Added 
1897,] — Each  judge  of  the  court  of  appeals  may  ajppoint 
aod  at  pleasure  remoTe  a  olerk,  who  shall  perform  such 
serrices  as  the  Judge  appointing  him  may  require.  He  shall 
be  entitled  to  a  compensation  to  be  fixed  by  such  judge,  not 
exceeding  twelve  hundred  dollars  a  year,  to  be  paid  monthly 
by  the  comptroller  upon  the  certificate  of  the  judge. 

§  208.  Offices  for  Judge  of  the  conrt  of  appealsu 
lidded  1S97,]  —The  board  of  supervisors  of  a  county  in 
which  a  law  library  is  maintained  by  the  state  shall,  upon 
the  request  of  a  judge  of  the  court  of  appeals  who  resides 
therein,  provide  and  maintain  for  his  use,  suitable  and  com- 
modious offices,  approved  by  him.  In  case  of  the  refusal 
or  neglect  of  the  board  to  comply  with  such  request,  the 
jodge  may  rent  and  maintain  at  his  place  of  residence 
offices  suitable  for  his  use  and  the  expense  thereof  shall  be 
a  county  charge.  A  judge  of  said  court  who  resides  in  a 
county  where  there  is  no  such  library,  may  rent  and  main- 
tain at  his  place  of  residence  offices  statable  for  his  use, 
and  the  necessary  expense  thereof  shall  be  paid  by  the 
state  treasurer  upon  the  audit  and  warrant  of  the  comp- 
troller. 

§  204,  [*  Repealed  by  L.  1894,  c.  135.] 
§  205.  [*  Repealed  by  L.  1894,  c.  135.] 
\  206.  [•  Repealed  by  L,  1894,  c,  135.] 

*See  footnote,  page  89. 
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§  307.  [*  Repealed  by  L.  1894.  c.  135.] 
§208.  [* RepealedJyy  L.  1894,  c.  135.] 

ARTICLE  THIRD. 
Thb  State  Bkpobteb  ;    Publigation  and  Distbibution  of 

THK    BkPOBTB. 

I  909.  state  reporter  is    the  re>  tribute  reports. 

porter  of  court  of  appeals.  I  9 U.  Unreported  decisions,  etc., 
310.  His  duty.  to  be  delivered  by  re- 
fill. Not  to   be   interested  in  porter  to  successor. 

publication;  contracts  for  215.  Opinions,  etc.,  not  to  be 

publication.  deUTsred,  except,  etc. 

313.  Copyright  of  reports.  216.  Certain  opinions  to  be  de- 

218.  Secretary  of  State  todis-  posited  with  clerk. 

§  209.  The  reporter  appointed  by  the  ooort  of  appeals  is 
styled  Uie  State  reporter;  and  each  proviRion  of  a  statute, 
wherf'in  the  St^ate  reporter  is  mentioDed,  applies  to  the  offi- 
cer tbns  appointed. 

§  210.  The  State  reporter  mnst  report  eyery  caiiRe,  deter- 
mined in  the  court  of  appeals,  which  the  court  directs  bim- 
or  which  the  pnhlio  interest,  in  his  judgment,  reqr  ires  him  to 
report  To  enable  him  to  perform  that  duty,  tb  e  j  udges  of  the 
court  must  deliver  to  him  the  written  opinioDs,  rendered  in 
eai'h  cause  so  determined.  Each  decision  of  the  court,  which 
is  r>  ported,  must  be  so  reported  as  soon  as  practicable  after 
it  is  made ;  and  if  the  reporter  neglects  faithfully  to  per- 

L.  1891,  c.  135,  passed  March  15,  1894,  provides  as  fol- 
f owR : 

§  K  The  clerk  of  the  court  of  appeals  shall  transfer  to  the 
comptro'ler  of  the  State  of  New  York  all  the  moneys,  securi- 
ties and  renl  estate  which  he  now  holds,  or  which  he  now  has 
in  his  cnstofly,  as  part  of  the  funds  and  property  formerly 
under  the  control  and  in  the  possession  of  the  court  of  ch  tn- 
cerv,  or  in  any  manner  appertaining  thereto.  The  comp- 
troller shall  give  a  receipt  to  said  clerk  for  such  moneys, 
securities  and  evidences  of  titlp,  and  thereupon  the  comp- 
troller shall  be  Tested  with  the  same  posBcssion  of  snch 
property  as  is  now  vested  in  the  c*erk  of  the  court  of  ap- 
pear. 

§  2»  Sections  two  hundred  and  two,  two  hundred  nnd  three 
two  hundred  and  four,  two  hundrtd  and  five,  two  hundred 
and  six,  two  hundred  and  seven  and  two  hundred  and  eight 
of  the  code  of  civil  procedure  ;  also  chapter  two  hundred  of 
the  laws  of  New  York  of  eight  en  hundred  and  sixty  thiee  ; 
also  section  five  of  chapter  three  hund  red  of  the  laws  of  New 
York  of  eighte<'n  hundred  and  forty-nine;  also  all  laws  or 
parts  of  Uws  inc  insistent  with  the  provisions  of  this  act,  are 
hereby  repealed. 

This  act  shall  take  effect  thirty  days  after  the  passage 
thereof. 
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form  that  duty,  it  is  tbe  duty  of  the  conrt  to  remove  him 
Irom  office. 

77  Hun,  512;       §211«     [Am'd  1S95.]    The  state  reporter  shall  not  have 

78  Id.  161.       any  pecuniary  interest  in  the  reports;  but  a  contract  for  the 

publication  thereof  under  his  supervision,  must»  from  time 
to  time,  be  made  in  behalf  of  the  people  by  the  state  repor- 
ter, subjCvt  to  the  approvril  of  the  chief  judge  of  the  court  of 
appals.  With  the  pL-rHOU  (>r  [lert-ous  who  a^'ree  to  furnish  t  > 
the  secretary  of  state  so  many  copies  of  each  volume  as  may 
be  needed  to  enable  him  to  ccmply  with  the  next  section  but 
one;  and  also  to  jii.blish  and  sell  the  reports  on  terms  the 
most  advantageobs  to  the  i  ublic,   regard  being  had  to  the 
proper  execution  ot  tha  work,  and  at  a  price  not  exceeding 
two  do  lars  for  a  volu  i  e  of  not  less  than  fivehundred  pages. 
Each  contract  so  enter^  d  into  mubt  provide  for  the  pubjlca- 
tiou  of  the  reports  for  five  years  from  the  expira  ion  of  Uie 
time  specified  for  that  purpose  in  the  la-t  contract.      It  the 
state  reporter  deiermines  that  a  contract  has  not  been  faith- 
fully kept  by  the  person  or  perHons  agreeing  so  to  publish 
the  reports  s.iid  reporter  may,  l>y  an  iuHtrument  in  writing, 
under  hii  hand,  approved  by  the  chief  jud^e  of  the  court  of 
appeals,  filed  in  the  offi<*e  ( f  the  seci^tary  of  state,  annul  the 
same  from  a  time  spei-ified  in  the  instrument;  snd  thereupon 
he  may  e;  ter  into  a  new  coutract,  likewise  to  be  ii])proved  by 
the  chief  judge  of  the  court  of  appeals,  fcr  tie  publi  ation  of 
the  report,-^  for  five  >  ears  from  the  time  so  specified.  Before  en- 
tering into  a  contract  the  state  rt^porter  must  advertise  for,  re- 
ceive and  consider  proposala  for  the  publication  of  the  reports, 

§  212.  t^m'd  1877.]  Neither  the  State  reporter  nor  any 
other  person  shall  obtain  a  copyright  for  the  opinions  contained 
in  the  reports ;  and  the  same  may  be  published  by  any  per- 
son. Bulb  the  copyrij^ht  of  the  statements  of  facts,  of  the 
head-notes,  and  of  all  other  notes  or  references  prepared  by 
the  State  reporter,  must  be  taken  by,  and  shall  oe  vested  in 
the  Secretary  of  State,  for  the  benefit  of  the  people  of  the 
btate. 

§  218.  [Am'd  1894.]  Of  the  copies  of  each  Tolume  of  the 
reports,  furnished  to  the  secretary  of  state,  he  must  deliver 
one  to  the  clerk  of  each  county,  for  the  use  of  the  county, 
deposit  one  in  the  office  of  the  attorney-general,  deliver  one 
to  the  clerk  of  the  court  of  appeals,  for  the  use  of  that 
court,  and  one  copy  for  each  ju'Jge  thereof,  deliver  one  to 
each  justice  of  the  supreme  ourt,  and  deposit  three  copies 
in  the  state  librRrv. 

§  214.  A  State  reporter  must,  on  the  appointment  of  his 
successor,  deliver  to  hun  all  papei-s  in  his  hands,  pertainine-  to 
a  cause  which  he  has  not  reported,  or  which  are  not  neces£»u*y 
to  be  retained  by  him,  to  complete  the  publication  of  a  vol- 
ume which  is  then  partly  printed. 

§216.  A  State  reporter,  after  the  expiration  of  his  term 
of  offlce,  shall  not  deliver  a  paper  specifiecf  in  the  last  section 
or  a  copy  thereof,  to  any  pci-son  other  than  his  successor  in 
office,  or  the  pubhaher  of  a  partly  printed  volume:  except 
that  a  copy  of  such  a  paper  may  be  furnished  by  him,  durine 
a  vacancy  in  the  office,  to  a  judge  of  the  court,  or  to  the  a^' 
tomey  for  a  party  to  tl\e  cause  to  which  it  relates 

§  216.  The  State  reporter  .r.ust  deposit  with  the  clerk,  of 
the  court,  all  opinions  delivered  to  him,  which  are  not  to  be^o 
ported,  immediately  after  the  publication  of  the  reports  of  tbe 
other  cases,  decided  at  the  same  time.    They  must  be  proper- 
ly filed  and  preserved^  by  the  clerk.  ^^ 
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TITLE  II. 
Tlie  svpreme  court,  in  hiding  the  circuit  courts. 

Absicuc  1.  Jurisdiction  and  powers  :  doaignfttlouB  of  terms;  distribu- 
tion of  business  among  the  terms  and  judges;  attendanis 
npon  the  sittings ;  miscellaneous  provisions. 

2.  The  supreme  court  reporter. 

3.  Stenographers. 


ARTICLE  FIRST. 


Jurisdiction  and  Powers  ;    Designation  of  Terms  ;    Dia- 
TBisunoN  OP  Business  amonu  trb  Terms  and  Judges; 


Attendants 

TI8ION8. 


UPON    THE  Sittings  ;    MiscsLiiAMEOUs  Pbo- 


I  217.  General  joriadiction  of  su- 
preme court. 

318.  Supreme  cou  rt  may  change 
plac««  of  trial  of  actions 
]>eudin)<  in  other  rourts 

21?.  Judi<  ialdepai-tnioutB;gen- 
rral  termt?. 

220.  Presi'ling     and    associate 

justices ;  how  long  to  act. 

221.  Cl<^rkH'     attendants     and 

stenographers. 

222.  A'«>dgonio«t  of  duties   to 

i"  >iie  whose desiffnation 
for  the  a;}pcllate  diyision 
i;9  revokbtl. 

223.  DeKignation.vtctobe  filed 

with  Hecretsry  of  State. 

224.  PreKifiiiig     aiid     associate 

jriPtirrs  mry  act  out  of 
thHr  repartmeu'.s. 

225.  Tiiae^atii  places  of  hold- 

ing terms  of  thn  appellate 
division  of  the  snprems 
court;  l:ow  appointed. 

226.  AppointmeLt  to   be    pub- 

lish ei  I. 

227.  Appointment  may  be  made 

or   filed    alter    the  pre- 
scribed tin  e. 
2S»8.  When  associate  justice  to 
preside,  etc. 
Special  or  trial  terms,  by 
whom  to  be  held.    Title 


g  2S0.  Number  Of  justices  neces- 
sary for  a  derision 

231.  Re-argument    etc.      When 

cause    to    be    beard     iu 
another  departmt-ut. 

232.  Appoint  UK  u  to     of    irpecial 

and  trial  tcims. 

233.  Ptibltoatiuu      of    appoint- 

ments. 

234.  Governor  may  appoint  '  x- 

traordinary   tirms;   jus- 
tices to  hold  tbrni. 
236.  General  powers  and  duties 
of  justices. 

236.  Governor  may  aj  pi  int  in 

hew  York  city,  judge  of 
other  court  to  hold  tern  p. 

237.  Governor  to  deaiguatc  jus- 

tices to    hold    courts    iu 
certain  crses. 

238.  Place  of  holding  the  terms*. 
2J9.  Special    terms   Adjourned 

to  chambers;  trials  there- 
at. 

240.  Judges  of  superior  court  of 

BnffMlo  n  aj  luako  onlerK. 

241.  "What  judges  may  perform 

duties  of  justice  at  cham- 
bers. 

242.  Officers  required  to  attend 

a   term  ot  tbu   appellato 
divlMlon.     Sherifr  s  duty. 

243.  Fees  of  such  officers  ;  how 
paid 


to    public  office,   appeal 
tnvolving. 

5  817»     The  general  jnri.s  'ictioii  i:i  lu-v  nnd  equity,  which 

the  supreiue  coorc  ot  the  Slate  ]iOKKesNfH,  iiuder  the  pro- 

▼lAions  ot  the  OonstiiTiiioD,  iuelndis  hll  tiie  jnrisdictioD, 

which  was  possessed  and  exer«'ised  1  y  tho  supreme  court  of  *^^''  ^^oid^^ 

ihe  colonv  of  New  York,  at  any  time,  anil  by  the  <  ourt  of      °' 

oluincery  in  England,  on  (he  fourth  'lay  of  July,  seventeen 


11103,  Con« 

sol.  Act. 
29  Abb.  N.O. 


fVv 
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hnndred  and  Beventy-Rix,  with  the  exceptions,  additions  and 
limitations,  created  and  imposed  by  the  Constitution  and 
laws  of  the  Stat'.  Sabject  to  those  exceptions  and  limi'.a- 
tions,  the  supreme  court  of  the  State  has  all  the  powers  and 
aathority  of  each  of  those  coart.s,  and  exercises  the  same  in 
like  manner. 


§218-  [^m'd  1895,  amendment  to  take  effect  January  1, 
1896.]  The  supreme  court,  npon  the  application  of  either 
party,  may,  and  in  a  proper  case,  must  make  an  order, 
directing  that  nn  issue  of  fitct,  joined  in  an  action  or  special 
proceeding,  pending  in  any  otht-r  conrt  of  record,  except  the 
city  court  of  the  oty  of  New  York,  or  a  c junty  court,  to  be 
tried  at  a  term  of  the  supreme  court  in  another  couuty,  Ou 
such  terms,  and  under  such  regulations  ns  it  deems  just;  and 
thereupon  the  issue  must  be  tried  accordingly.  After  the 
trial  the  clerk  of  the  county,  in  >\hich  it  has  taken  place, 
must  Certify  tho  minutes  thereof ;  which  must  be  tiled  wiih 
the  clei  k  of  the  court  iu  which  the  actiin  or  sp^ialprr^ceed- 
ing  is  peuding.  The  subsequent  proceedings  in  the  last 
mfutioned  court  must  be  the  same  as  if  the  issue  had  b:>eu 
tried  therein. 


§219.  [i4m'(fl895.]  The  State  is  hereby  divided  into 
four  judicial  departments.  The  first  department  shall  con- 
tist  of  the  county  of  New  York  ;  the  second  department  shall 
consist  of  the  couuties  embraced  within  the  present  second 
judicial  district;  the  third  department  shall  consist  of  the 
countit-s  embraced  witliin  thn  present  third,  fourth  and  sixth 
judicial  districts;  tbe  fourth  depaitment  shall  consiht  of  the 
counties  embraced  within  the  present  fifth, seyenth  and  eighth 
judicial  districts. 


§  220.  \Am*d  1S95.]  On  and  after  the  first  day  of  Janu- 
ary, eighteen  hundred  and  ninety-six,  there  shall  be  an 
appellate  divisiou  of  the  supreme  conrt  in  each  judicial  de- 
partmeut  hereby  cr«>ated,  consisting  of  seven  justices  in  the 
first  department  and  of  five  justices  in  eiich  of  the  other  de- 
partments. In  each  department  four  shall  constitute  a 
quorum,  and  tbe  coucurren-  e  of  three  shall  be  necessary  to 
a  decision.  No  more  tiian  five  justices  sliall  sit  in  any  case. 
From  all  the  justices  elected  to  tue  supreme  court  the  goY- 
ernor  shall  desi'^nate  those  who  siiall  constitute  the  appellate 
diviHion  in  each  department,  and  he  shall  designate  tbe 
presiding  justice  thereof,  who  shall  act  as  such  during  hia 
term  of  office,  and  shall  be  a  resident  of  the  department* 
The  other  justices  shall  be  designated  for  terms  of  five  years, 
or  the  unexpired  portions  of  their  respective  terms  of  office. 
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if  leas  than  fire  years.  From  time  to  time,  as  the  terms  of 
such  designatioDs  expire,  or  Tucancies  ooour,  he  shall  maJie 
new  designation B.  He  may  also  mai<e  temporary  designa- 
tions in  case  of  the  absence  or  inability  to  act  of  any  justice 
in  tbe  appellate  division.  A  majority  of  the  justices  desig- 
nated to  sit  in  the  appellate  division  in  each  departojentkhall 
be  resivlents  of  the  departments.  Whenever  the  appellate 
division  in  any  department  *■  hall  be  unable  to  dispose  of  its 
bQ8in6.<-s  wiihin  a  reasonable  time,  a  majority  of  the  iiresid- 
infl[  justice^  of  the  severtil  departments  at  a  meeting  called  by 
the  presiding  justice  of  the  departmentin  arrears  may  trans- 
fer any  pen  aing  appeals  from  such  department  to  any  other 
department  for  hearing  and  .determination.  No  justice  of 
the  appellate  divisiou  shall  exercise  any  of  the  powers  of  a 
justice  of  the  supreme  court,  oth^r  than  those  of  a  jostice 
cot  of  court,  and  those  pertainiug  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  con- 
sent of  counsel  From  and  after  the  last  day  of  December, 
eighteen  hundred  and  ninety-five,  the  appellate  division 
sl^lhave  the  jurisdiction  now  exercised  by  the  supreme 
court  at  its  general  terms,  and  by  the  general  terms  of  the 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
the  superior  court  of  the  city  of  New  York,  the  superior 
court  of  Buffalo  and  the  city  court  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  legisla- 
ture. It  shall  have  power  to  appoint  and  remove  a  reporter, 
to  whom  the  onginal  opinions  of  the  court  shall  be  delivered 
by  the  judged  immediately  after  Ihe  decisions  of  the  cases  in 
which  they  are  written  are  made,  and  to  make  rules  and 
regul  itions  governing  the  practice  therein.  The  appellate 
court  shall  be  located  respectively  in  the  first  department^  in 
the  city  of  New  York;  m  the  second  depart  men  t^  in  the  city 
of  Brooklyn  ;  in  the  third  depnrlment,  in  the  city  of  Albany; 
a'ld  in  thef  mrth  department,  in  (he  city  of  Rochester;  but 
terms  thf-reof  may  beheld  elsewhere  in  such  departments, 
whenever  in  the  discretion  of  the  justices  thereof,  respect- 
ively* public  interests  may  r  quire. 


$  221.    Clerks'  attendants  and  stenographers.    [Am*d 

im,  1896,  1897.  [—1.  The  presiding  juntice  of  the 
appellate  divif^ion  of  the  fourth  deportment  shall,  with  the 
app<oval  of  the  other  justices  of  said  department,  have 
power  to  appoint  and  remove  an  assistant  to  the  clerk  of  said 
appellnte  division,  who  sba  Ibe  paid  an  annual  salary  of  one 
tUonsaud  dollurs.  A  certificate  of  the  appointment  of  such 
assistant  clerk,  signed  by  the  justices  of  the  said  fourth 
department,  shall  be  fihd  with  the  comntroller  of  the  state, 
and  the  salary  hereby  established  for  such  assistant  clerk 
shall  be  paid  by  the  said  comptroller  to  such  appointee 
quarterly. 
2.  The  dfrlc   of    the   appellate  division  of   the   fourth 
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depaTtment,  in  addition  to  the  salai^  herein  prorvided,  ahaU 
be  entitled  to  reeeiye  his  neceaaary  diabnraements  for  poat- 
age,  telephone,  telegraph  and  expreaa  ehargea,  to  be  certified 
by  the  presiding  jusbce  of  said  department  and  to  be  paid 
in  the  same  manner  as  his  salary.  And  the  comf  ensaiion 
herein  proyided  for  said  olerk  and  said  assistant  clerk  shai 
be  in  lien  of  all  fees  and  charges,  and  neither  said  clerk  nor 
assistant  olerk  shall  hereafter  be  permitted  to  charge  or 
reoeire  any  fee  whatever  in  addition  to  his  salary,  for  any 
official  service  rendered  by  him. 


§  222.  [Ad(26d  1996.]  Upon  the  written  request  of  a 
juNtice  designated  for  the  appellate  diyision,  the  governor 
may  revoke  his  designation  by  an  order  to  Ve  filed  in  the 
office  of  the  secrt-tary  of  state.  Where  such  designatiou  is 
revoked,  the  governor  may  prescribe  the  dnties  to  be  per- 
formed i>y  such  just  ice  in  holding  court  in  any  part  of  the 
state,  from  the  lime  of  8uch  revocation  until  the  taking 
(ffect  of  the  next  appointm<  nt  of  terms,  as  prescribed  in 
section  two  hundred  and  thirty-two  of  this  act,  for  the  ju- 
dicial department  in  which  such  justice  resides. 


§  22>(«  [Am*d  1895.]  A  designation  of  a  instice  of  the 
appellate  division  <  f  the  supreme  court,  must  be  in  writing, 
and  filed  in  the  office  of  the  secretary  of  state. 


§  224.    IRepeahd  1895,] 


§  225.  [Afn*dlS17,  1895.]  The  terms  of  the  appellate 
divisions  of  the  supreme  court  are  to  be  appointed  by  the 
appellate  division  in  each  department,  and  are  to  be  held  at 

isuch  times  and  places  and  shall  continue  so  V>ng  as  the 
appellate  division  deems  proper. 


§  226.  {Am'd  1895.]  An  appointment  of  a  term  or  terms 
of  an  appellate  division  must  be  made  and  filed  in  the  office 
of  the  secretary  of  state  at  least  thirty  days  before  the  com- 
mencemeiit  of  such  term  or  terms.  The  secretary  of  btate 
must  immed.ately  publish  a  copy  thereof  in  the  newspaper 
printed  in  Albany  in  which  legal  notices  are  required  to  be 
published  at  least  once  in  each  week  for  four  successive 
veeks.  The  expenses  of  publication  are  to  be  paid  out  of  the 
treasury  of  the  Btate. 
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i  227.    [Bqwiled  1895,  to  lake  ^eet  Janmry  1, 1896.  ] 


§  228.  [Am'd  1881,  1893,  1895,  amendnmi  to  take  rfftd 
Joituanflf  1896.]  If  the  preddioK  justice  is  not  present  at 
the  Bitting  of  the  appellate  «1imioD,  the  associate  justice  re* 
adiDg  in  the  department  haying  seryed  the  longest  time  as 
such,  or,  if  two  are  present  who  have  served  the  same  length 
of  fcime,  the  elder  of  them  mnst  act  aa  presiding  justice  until 
a  presiding  jiuitioe  attends. 

§  229.  [Repealed  1877, 1895,  restartd  1896.1  A  special  term 
or  a  trial  term  of  the  supreme  court  must  be  held  by  one 
judge.  Au  appeal  from  a  iud|<ment  or  decree  in  an^  case 
in  which  the  qaeetion  of  the  title  to  a  public  office  is  directly 
or  collaterally  at  issue  or  in  anj  manner  involyed,  may  be 
placed  on  the  calendar  and  noticed  for  hearing  on  any  day 
in  the  appellate  diyision  of  the  supreme  court,  in  the  first 
departmanti  or  i&  the  oonrt  of  appealisy  and  shall  be  heard  on 
fwidday. 

S  230.  [Am*d  1895,  amendment  to  take  effed  January  1 , 
1896.]  In  fach  department  four  of  the  justices  of  the  ap- 
pellate division  of  the  supreme  court  shall  constilute  a 
quorum,  and  the  concurrence  of  three  justires  is  necessary 
to  pronounce  a  decision.  No  more  than  five  juRtices  shall 
sit  m  any  case.  If  three  do  not  concur  in  a  decision,  a  re- 
argument  must  be  ordered. 


§  2S1«  [Am*d  1895,  amendmeni  to  take  ^ect  January  1, 
1896.]  Where  in  any  case  four  justices  of  the  appellate  divi- 
sion in  any  department  nre  not  qualified  to  sit  therein  or 
where  the  ju:itices  qualified  to  hear  the  appral  are  equnlly 
divided,  the  court  must  direct  the  same  to  oe  sent  to  another 
department  to  be  specified  in  the  order  to  be  there  heard  and 
determined. 


{282.    Iiim'd4886,  1893,1895,  1896.]  ,  ^^^  Con 

. — The  jnstices  of  the  app dilate  sol.  Act. 
division  in  each  department  may  fix  the  times  and  places  for  in  ^^  y.  78. 
holding  special  and  trial  terms  therein,  and  assign  the  j  ustit  e.i 
of  the  departments  to  hold  such  terms,  or  make  rules  there -U9  Id.  190. 
for.  If  said  jnstices  of  the  said  appellate  division  in  auy 
denurtment  shall  not  have  fixed  the  times  and  places  for 
holding  said  special  and  trial  terms,  or  shall  not  have  assigned 
the  justices  to  hold  such  terms,  or  shall  not  have  made  rules 
therefor,  before  the  first  day  of  December,  in  the  yenr 
eighteen  hundred  and  ninety  five,  and  in  every  second  vi  nr 
thereafter,  the  jnstices  of  the  supreme  court  for  such  judi- 
eisi  department,  or  a  majority  of  them  not  desigoated  is 
justices  of  the  appellate  division,  must,  between  the  first 
and  fifteenth  days  of  December  in  each  of  said  years,  appoint 
the  tidies  and  places  for  holding  the  tria.  and  special  terms 
of  the  supreme  court  within  their  department^  for  two  years 
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from  the  first  day  of  January  of  the  year  next  following  ;  if 
for  any  reason  such  an  appointment  is  not  made  before  the 
expir/ition  of  the  time  so  specified,  it  must  be  made  at  the 
earliest  convenient  time  thereafter.  At  least  on^  special 
term  and  two  trial  terms  must  be  api)ointod  to  be  held  in 
each  year  in  each  county  separately  organized.  Fulton  and 
Hamilton  c  mnties  shall  be  deemed  one  county  for  the  pur- 
poses of  this  section.  Two  or  more  trial  tt^rms  may  be  ap- 
pointed to  be  held  and  may  be  h^ld  at  the  same  time  in  any 
county.  A  trial  term  in  any  county  may  be  held  in  two  or 
more  parts,  and  a  jury  panel  may  be  summoned  to  serve  in 
each  part,  or  jurors  may  be  drawn  from  one  pane).  The 
rules  made  by  the  justices  of  an  appellate  division  for  fixing 
the  times  and  places  for  holding  special  and  trial  teims.  and 
for  assigning  the  justices  i)  holii  such  terms,  must  be  signed- 
bv  the  justices  making  them,  and  immediately  tiled  in  the 
office  of  the  secret  try  of  state ;  and  a  di plicate  thereof  mast 
also  be  filed  in  the  offi  e  of  the  cltrk  of  such  appellate  divi- 
sion,  who  must  immediateljr  transmit  a  copy  thereof,  ceiti- 
fled  by  him,  to  each  of  the  jusuces  of  the  supreme  court  in 
sach  department  not  designated  as  a  justice  of  an  appellate 
division.  The  justices  of  the  appellate  division  of  each 
department  are  hereby  uthorized  to  adopt  and^  procure  an 
official  seil,  with  suitible  devices  an  I  inscription.  A  des- 
cription of  su'h  seal,  with  an  impression  thereof,  shall  be 
filed  in  the  office  of  the  secretary  of  state.  The  expense  of 
procuring  such  seal  shaU  be  a  charge  against  the  state,  and 
^hall  be  paid  by  the  state  treasurer  upon  the  audit  and  war- 
rant of  the  comptroller. 


§  288.  An  appointment  bo  made  must  be  signed  by  the 
justices  making  it,  and  immediately  filed  in  the  office  of  the 
Secretary  of  State,  who  must  publiHh  a  copy  thereof  in  the 
newspaper,  printed  at  Albany,  in  which  legal  n'ticea  are  re- 
quired to  be  published,  at  least  once  in  each  week,  for  three 
successive  weeks,  before  the  holdino;  of  a  term  in  pur^uanoe 
thereof.  The  expense  of  the  pubUcation  is  payable  out  of 
the  treasury  of  the  State. 


to  Han, 326. 
147  N.  Y.  78. 


§  284.  [Am'd  1895,  amendment  to  take  effect  January  1^ 
18d6.]  The  governor  may,  when,  in  his  opinion  the  puolie 
interest  BO  requires,  appoint  one  or  more  extraordinary  terms 
of  the  appellate  divi«if)n  of  t'le  supreme  conrt  in  any  depnrt- 
metit,  or  (  f  the  spet  ial  or  trial  terms  of  the  supreme  court. 
He  must  designate  the  time  and  phice  of  holdirjg  the  same, 
and  niime  the  justice  who  shall  hold,  or  preside  }<t8n«  h  term, 
except  of  the  ap  ellate  diviHion;  and  he  must  (jive  notice  of 
th  *.  appointment  in  such  manner  as,  in  his  judgment,  the 
public  interest  reouires. 
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§  33«i«  [AnCd  1895,  amendmeni  io  take  effect  January  1, 
18U6.]  Any  justice  of  the  supreme  court  has  power  to  hold 
ft  special  or  laial  term  of  the  supreme  court  for  the  whole  or 
aoy  portioii  of  the  term;  and  to  act  upon  any  busiDoss  which 
regularly  comes  before  the  term  in  wnich  he  is  sitiiug*  ex- 
cept where  he  is  personally  disqualified  Irom  sitting  in  a 
partionlar  action  or  special  proceeding .  Each  justice  m n^t, 
at  all  reasonable  times  when  not  engaged  in  holding  court, 
transact  each  judicial  business  as  may  done  out  of  court. 


§  2Sft*    [Replied  1895,  io  take  ^eet  January  1, 1896.] 


S  887«  lAm*d  1895,  amendmurd  io  ictke  ^ffeti  Jcmuary  1, 
1896.]  If  a  special  or  trial  term  of  the  supreme  conrt,  duly 
appointed,  la  in  danger  of  failing,  the  appellate  division  of 
the  8u:»reme  court  in  the  department  in  which  such  term  is 
to  be  held,  if  in  session,  or  if  not  in  session,  then  the  gov- 
ernor may  designate  a  justice  or  justices  of  the  supreme 
court,  residing  in  such  department,  to  hold  such  term  in  the 
absence  of  the  justice  or  justices  assigned  thereto. 


§  28S.  [Am*d  1895,  atMndment  io  take  tfftd  Jar»Mrv  1^ 
1896.]  The  place  appointed  within  each  county  for  holding 
a  ^>eciAl  term  of  the  supreme  court,  at  which  issues  of  fact 
aretriAide,  or  a  trial  term  must  be  that  designated  by  the 
statute  for  holding  the  county  court. 


§  289«  A  special  term  of  the  supreme  court  may  be  ad- 
jonnied  to  a  future  day,  and  to  the  chambers  of  any  justice 
of  the  court,  residing  within  the  judicial  district,  by  an  entry 
in  the  minutes;  and  then  adjourned  from  time  to  time,  ns  the 
jcuitice  holding  the  same  directs.  An  action  triable  by  the 
courts  without  a  jury,  which  was  upon  the  calendar  of  the 
term  before  it  was  a^jonmed,  mav  be  tried  at  a  term  ro  ad- 
journed, and  held  at  chambers,  oy  consent  of  boh  parties, 
bnt  not  otherwise.  In  that  case,  the  attendance  of  the  clerk, 
iho  aherifE,  the  crier,  or  a  constable,  is  not  required,  unless 
the  justice  directs  one  or  more  of  those  officers  to  attend. 


^  240,     [BepeaUd  1895,  io  lake  effect  January  1,  1896.] 


48  8UPRE  viE  COURT  REPORTER.     §§:41-244 

36  Hon.  364;       w  ^^t*     [Am^d   1893,  amendment  io  take  Hfed  -fnn'Uiry  1, 
46  1(1.408.      18ifH.]     A  ooanty  jadge  within  bis  ooimty*  poasesBes,  and 
121  N.Y.  679.  upon  proper  application  must  exercise,  the  power  conferred 
bylaw  in  general  liingnage^npon  an  officer  anthorized  to 
perform  the  duties  of  a  justice  of  the  supreme  court  at  cham- 
bers or  out  of  court. 


f  242.  lAm'd  1877, 1879,  1895, 1896.]  A  term  of  the  ap- 
peUate  division  of  the  supreme  court  must  be  attended  by 
the  sheriff  of  the  county  in  which  it  is  held,  his  under 
sheriff,  or  one  of  his  deputies;  by  not  more  than  three  at. 
tendantij  appointed  by  such  court,  one  of  whom  shall  act 
as  crier;  by  the  clerk  of  the  appellate  diyision,  of  thesupreme 
court  app9inted  for  the  department  in  which  the  tenn  is 
held;  all  of  whom  must  act  under  the  direction  cf  tho  court 
or  of  the  presiding  justice.  The  sheriff  of  the  county  must 
cause  the  room  in  which  a  term  of  the  appellate  dlTision  is 
held  to  be  properly  heated,  ventilate  1,  lighted,  and  kept 
conkfortably  clean  and  in  order.  The  court  m<iy  enforce  the 
performance  of  that  duty  by  the  sheriff.  The  sheriff  mubt 
also  provide  the  court  with  all  necessary  stationery  and 
minnte  books,  upon  the  written  requisition  of  the  court  or 
of  thj  justice  presiding  at  the  term,  aud  shall  defray  the  ne- 
cessary expense  of  telegraphing  the  day  calendar  to  such 
county  clerks  as  the  court  shall  direct;  also  the  neoeesary 
expense  of  trannmitiiog  printed  cases  and  papers  to  the  re- 
porter; to  the  various  ubnuies  and  to  the  justices  of  the 
appellate  division. 


I  248.  [Am'd  1895,  am/mdmeni  io  take  tffedt  Jamuxry  1, 
1896.]  The  fees  of  the  sheriff,  and  such  attendants  for 
attending  a  term  of  the  appellate  division  and  idl  expenses 
incurred  by  a  sheriff  in  obedience  to  the  last  section  must 
be  audited  by  the  domptroller  and  paid  out  of  the  treasury 
of  the  State. 


ARTICLE  SECOND. 


Thk  Supbimx  Coubt  Repobtxb. 


8*344.  Designation    of    supreme  same  pnrpoae. 

court  reporter.  f  248.  fapers  and  opinions  to  be 

346.  Term  of  office ;   how  ap-  famished  to  the  reporter. 

pointed  and  remored.  349.  Duty  of  reporter ;  no  sal« 
346.  Meeting  for  appointment  ary  to  be  paid  to  him, 

or  removal.  360.  Price  of  the  volumes  of 
34T.  Special    meeting   for  the  ports. 


§  844.     [RepeaUd  1895,  to  iak^  effect  January  1. 1896.] 
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f  245**  lAm*d  1895,  amendment  (o  take  ffftct  f.anitary  1, 
18961  ]  The  term  of  office  of  the  supreme  oonrt  reporter  is 
flye  yean  from  the  time  of  his  appointment,  and  until  hia 
snoeensor  is  appointed  and  qaalifiea.  He  most  be  appointed 
and  may  be  removed  for  oaiise,  by  the  justices  of  the  appel- 
late diTisions  of  the  supreme  court,  or  a  majority  of  such  of 
tham  as  attend  at  a  convention,  held  as  prescribed  in  the 
next  two  sections.  A.n  appointment  or  removal  must  be  in 
writing;  it  must  be  signed  by  the  justices  making  it,  and 
filed  in  the  o£ioe  of  Uie  seoietary  of  state;  otherwise  it  is  of 
no  effect. 


}  244^*  [Am*d  18T7, 1896,  amemdmad  U>  take  effect  January 
1, 1896.]  The  justicea  of  the  appellate  divisions  of  the 
sapreme  court  must  meet  in  convention,  at  the  capitolin  the 
eity  of  Albany,  at  noon  of  the  day  when  the  term  of  offioe 
of  the  supreme  court  reporter  expires,  for  the  purpose  of 
appointing  a  supreme  court  reporter  in  his  place.  If  that 
day  is  a  Sunday  or  a  public  houday,  the  convention  must  bo 
held  at  the  same  time  and  place,  on  the  first  day  thereaftet 
not  being  Sunday  or  a  public  holiday.  If  an  appointment 
is  not  made  at  such  a  meeting,  it  may  be  made  at  a  special 
meeting  of  the  convention,  held  as  prescribed  in  the  next 
section.  The  supreme  oowrt  reporter  may  be  removed  at 
Buoh  a  special  meeting. 


6  247«*  [Am'd  1895,  amendmeni  io  take  effect  January  1, 
1896.]  A  special  meetUig  of  the  oonvention,  for  the  appoint- 
ment or  removal  of  a  supreme  court  reporter,  must  be  held 
at  the  capitol  in  the  city  of  Albany;  but  it  way  be  acyoumed 
to  any  otner  place.  It  may  be  called  by  a  presiding  justice 
by  written  or  printed  notice  stating  the  object  of  the  meet- 
ing, and  served  personally  or  throT^;h  the  post-office,  upon 
each  of  the  justices  of  the  appellate  divisions  of  the  supremo 
court  at  least  two  weeks  before  the  time  appointed  therefor. 
If  the  object  of  the  meeting  is  to  cqpsider  the  question  of 
the  removal  of  the  supreme  court  reporter  the  notice  must 
be  accompanied  with  a  copy  of  the  grounds  alleged  for  tho 
removal;  and  both  must  be  served  upon  the  supreme  court 
reporter,  personally,  or  by  leaving  them  at  his  last  place  ot 
reaidenoe,  with  some  person  of  suitable  age  and  discre* 
iion,  at  leiast  ten  days  before  the  time  appointed  for  the 
meettng. 


2  248.  lAm*d  1895,  amendment  io  take  rffect  January  1» 
1896.]  In  each  cause  heard  by  the  appellat  i  division  of  the 
sapreme  court,  the  attorney  or  connnel  for  each  party  must 
deliver  to  the  clerk  of  said  appellate  division,  for  the  use  of 
anpremo  eourt  reporter,  a  duplicate  of  each  paper  fur* 


•DouMful  whether  these  sections  ware  rep«aled  by  L.  180S,  o.  M6«  1 2. 
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nisked  by  him  for  the  use  of  the  court.  The  clerk  mnst 
collect  such  papers  from  the  ooaosel;  and  immediately  after 
the  adjournment  of  the  term,  he  must  trHnflmit  them,  and 
certified  copies  of  all  the  decisions,  made  at  that  term,  to  the 
Bupreme  conrt  reporter,  at  the  latter*s  expense.  Each  judge 
who  renders  a  written  opinion  in  a  cause  decided  by  the 
appellate  division,  must  transmit  it,  or  a  oertilled  oopy  there- 
of,  to  the  supreme  court  reporter,  who  must  pay  the  expense 
of  transmission,  and  also,  where  a  copy  is  tnnsmitied,  the 
expense  of  copyiog,  not  exceeding  eig^t  cents  for  each 
fouo. 


§  249.  lAm'd  1885, 1893,  1890,  attmdmeni  to  tak$  ^td 
January  1,  1896.]  The  supreme  court  reporter  is  not  en- 
titled to  a  salary.  He  must  report  and  publish  such  of  the 
decisions  at  the  terms  of  the  appellate  division  or  special 
terms  of  the  court  as  he  deems  it  for  the  public  interest  to 
hare  reported.  He  must  also  report  and  publish  the  deci- 
sion in  a  pArricular  case,  which  toe  court,  at  a  term  of  the 
Appellate  division  or  special  term,  specially  directs  him  to 
report.  He  must  prepare  for  each  Tolume  and  cause  to  be 
published  therewith,  the  usual  digest,  head  notes,  table  of 
contents  and  index. 


250.  Prfeeofthe  Tolanieg  of  reports.  [Am'd  1893, 
18d4,  1895,  1897.]  The  supreme  court  reporter  must  cause 
the  reports,  published  as  prescribed  in  the  last  section,  to  be 
kept  oonstantly  for  sale  to  persons  within  the  state,  at  a 

f»rio  •  not  exceeding  two  dollars,  for  a  bound  Tolume  of  not 
ess  than  seven  hundred  pages.  He  may  also  cause  adyanoe 
sheets  to  be  published  at  not  to  exceed  fifty  cents  a  volume. 
H  3  must  cause  a  copy  of  each  volume  of  the  reports  as  soon 
hs  printed  to  be  delivered  to  each  judge  of  the  court  of 
appeals,  and  each  justice  of  the  supreme  court  doling 
term  of  office. 


ARTICLE  THIRD. 


Stbnoobaphebs. 


I  961.  Stonogrftphera  in  first  dis- 
trict. 

362.  Stenographers    for    extra 

terms  in  New  Tork  city. 

363.  Stenographers     for     oyer 

and    terminer     in     New 

York  city. 
26«.  Stenographer      In     Kings 

county. 
256.  His  assisUnt. 
366.  Stenographers     in     other 


coanties  of  second  judi- 
cial district. 
B  267.  Their  salaries ;  how  paid. 

268.  Stenograph ers  for  certain 
judicial  districts 

269  Their  salaries  ;  hov  paid. 

260.  Their  expenses :  how  paid. 

261.  Additional       stenographer 

when  two  courts  held  at 
th»  same  time, 
303.  Temporary  stetiogiapfaer. 
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§  251.  [Am'd  1880.  1883,  1892,  1895,  amendment  io  take 
tffedJanuoA'y  1,  1896  ]  If  tbejastice  pr&-»idiog  requires  a 
oopyof  any  proceedings,  written  ont  ftt  length  fiom  sieno- 
graphio  notes,  he  may  make  an  order,  directing  one  half  of 
the  stenographer's  fees  therefor,  to  be  paid  by  each  of  the 
parti*  8  to  the  action  or  special  proceeding,  at  the  rate  of  ten 
cents  for  each  folio  so  wiitten  out,  and  may  enforce  payment 
then  of.  Any  such  copy  shall  be  aect  asible  to,  and  may  be 
examined  by,  any  of  the  counsel  in  the  cause  If  there  are 
two  or  more  parties  on  the  sauje  side,  the  order  may  direct 
either  of  t*  em  to  pay  the  sum  payable  by  their  side,  for  the 
stenographer's  lees  ;  or  it  may  apportion  the  payment  there- 
of among  them,  ns  the  justice  deems  just 


§  252.     [Bepeakd  1895,  io  take  effect  January  1, 189^.] 


i  258.     [Repeaied  1895,  to  take  effent  Januaty  1,  1896.] 


}  254.  Stenographerii  In  Kings  Gonnly.  [Am'd  1884, 
1885, 1896,  1897.]  Tne  justices  of  the  supreme  court,  resid- 
ing in  the  oonnty  of  Kings,  or  a  majority  of  them,  may 
appoint  and  may  at  pleasure  remoTe,  nine  stenographers 
idio  shall  Bererally  attend,  as  directed  by  the  respective 
JDStioes  appointing  them,  the  terms  of  the  appellate  divis- 
ion and  trial  and  special  terms  of  the  supreme  oourt,  in  the 
county  of  Kings  and  ahall  each  receive  an  annual  salary  of 
three  thousand  dollars  and  the  expense  thereof  shall  be 
raised  with  the  annual  tax  levy  as  a  county  chaige. 


$  255«  The  stenographer  appointed  as  prescribed  in  the 
last  section,  may,  with  the  consent  of  the  judge  holding  or 
presiding  at  a  special  tt-rm  of  the  Rupreine  court,  or  term  of 
the  circuit  court,  or  court  of  oyer  and  terminer,  employ  an 
assintant  stenographer,  to  aid  him  in  the  discbarge  of  his 
duties  at  that  term,  whose  compensation  must  be  paid  by 
the  stenographer,  and  shall  not  become  a  county  charge. 


S  256.  {Am*d  1877, 18dr>,  amendmeniio  take  effect  January 
1 ,  1896.]  Each  justice  of  the  suprr  me  court  for  the  second 
judicial  diHtriot  who  does  not  reside  in  the  county  of  Kings, 
must  appoint,  and  may  at  pleasure  remove  a  stenographer, 
who  roust  attend,  as  directed  by  the  justice  appointing  him. 
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Oie  terms  of  the  appellate  division  and  the  trial  and  special 
terms  of  the  supreme  coart,  held  in  the  counties  of  Suffolk, 
Qaeens,  Richmond,  Westchester,  Rockland,  Fntnim,  Datch- 
ess,  or  Orange,  and,  when  not  thus  officially  engaged,  the 
stated  terms  of  the  county  oonrt,  in  each  of  these  counties. 


§  257.  Each  stenographer,  appointed  as  prescribed  in  the 
last  section,  is  entitled  to  a  salary  fixed  by  law.  To  make 
up  and  pay  the  salaries,  the  board  of  supervisors  of  each  of 
the  said  conn  ties  mast  annually  levy,  and  cause  to  be  col- 
lected, as  a  county  cLarge,  a  proportionate  part  of  the  sum 
necessary  to  pay  the  same,  to  be  fixed  by  the  Comptroller  of 
the  State,  iu  accordance  with  the  amount  of  the  taxable  real 
and  personal  property  in  each  count^^  as  nhown  by  the  last 
annual  assessment-roll  therein.  The  t*'easurer  of  each 
county  must  pay  over  the  sum  so  raised,  to  the  Comptroller 
of  the  State,  who  must  thereupon  pay  the  sal.iry  of  eadi 
stenographer  in  equal  quarterly  payments,  under  the  direc- 
tion of  the  justice  making  the  appointment. 


§  258.  [ArrCd  1882,  1883,  1884,  1885,  1886,  1887.  1888, 
1890,  1893,  1894,  1895,  amendment  to  take  tfjtct  January  .1, 
1896. J  In  addition  to  the  stenographers  appointed  under 
special  laws,  the  justices  of  the  supreme  con  it  or  a  migority 
of  them,  for  each  j  udicial  district  excepting  the  first,  second, 
fifth,  seyenth  and  eighth,  shall  appoint,  and  may  at  pleasure 
remove,  three  stenographers.  Thejusiices  of  the  supreme 
court,  or  &  majority  of  them,  for  the  fifth  and  seventh  judi- 
cial districts,  shall  appoint,  and  may  at  pleasure  remove, 
four  stenographers  of  the  supreme  court  lor  each  of  such 
disiricts.  Tho  justices  of  the  supreme  court  for  the  eighth 
judicial  district  shall  appoint,  and  may  at  pleasure  remove, 
seven  stenographers  of  the  supreme  court  for  such  district. 
Each  of  tbe  stenographers  shall  attend  such  special  and  trial 
terms  of  the  supreme  court  in  his  judicial  district  as  he  shall 
be  assigned  to  attend  by  tbe  justices  of  the  supreme  court, 
or  a  majority  of  them,  for  such  district.  Each  of  such  sten. 
ographers  sha  1  receive  an  annual  s  ilary  of  twenty -five 
hundred  dollars,  to  be  paid  by  the  comptroller  of  Uie  State 
in  equal  quarterly  payments,  upon  the  certificate  of  a  justice 
of  the  supreme  court  of  the  judicial  diBtrict  for  which  he 
shall  have  been  appointed. 


§  259.  [Am'd  1885,  1889, 1890.]  To  provide  the  means  to 
pay  such  salary  the  Comptroller  of  the  State  shaU,  on  or  be- 
fore the  first  day  of  November  in  each  year,  fix  and  transmit 
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to  the  clerk  of  the  Board  of  Snpervisors  in  each  of  the 
coTintiefl  in  said  district  a  statement  of  the  sum  to  be  raised 
by  such  Board  of  Super  visor.<«,  in  accordance  "with  the  amount 
of  taxable  real  and  personal  property  in  enoh  of  said  counties 
as  shown  by  the  last  annual  assessment- roll  therein.  The 
Boar.i  8  of  Supenri<4or8  in  each  of  such  counties  shall  annually 
leTy  and  cause  to  be  collected  in  such  county,  and  to  be  puid 
over  to  the  county  treasurer  thereof,  the  sam  so  fixed  by  the 
Comptroller  to  bo  raised  ly  such  Board  of  Supervisors,  and 
such  county  treasurer  shall  pay  such  sum  to  the  Comptroller 
of  the  State  for  the  payment  of  sa  d  salaries  Until  the  first 
day  of  January,  eighteen  hundred  and  ninety  one,  the  clerks 
of  the  counties  composing  the  seyenth  judicial  district  in 
which  a  term  of  court  specified  in  section  one  of  this  act  is 
held,  must  furuish  the  stenographer  attendiDg  the  same  with 
a  certificate  of  the  u  nmber  of  days  ttie  term  has  been  in  ses- 
sion. Upon  the  certificate  so  furnished,  the  supreme  court 
or  speciiil  term  thereof,  held  within  said  judicial  district, 
may,  not  ottener  than  once  in  six  months,  by  order,  appor- 
tion to  each  county  in  said  distriot  such  a  portion  of  the 
stenographer's  salary  as  the  number  of  days  during  which 
one  or  more  terms  were  in  session  in  that  county  bears  to 
the  whole  number  of  days  during  which  the  terms  were  in 
session  in  that  district  since  the  last  apportionment  was 
made.  Upon  the  presentation  of  a  certified  copy  of  such  an 
order  each  county  treasurer  must  pay  to  the  stenographer, 
from  the  court  fund,  or  the  fund  from  which  jurors  are  paid, 
the  8  am  so  apportioned  to  his  county. 


§  260.  Each  of  those  stenographers  is  also  entitled  to 
payment  of  his  actual  and  necessary  expenses,  while  attend- 
ing  court,  including  stationery  and  ten  cents  for  <-ach  mile 
for  his  actual  travel,  between  the  pl^ce  of  hol'^  ing  each  term 
and  his  residence,  going  andretuming,  or  from  term  to  term, 
as  the  case  may  be.  The  amount  thereof  must  be  certified  by 
tLe  judge  holding  or  presiding  at  the  term,  and  must  be  paid, 
upon  his  certificate,  oythe  treasurer  of  the  county  where 
the  term  is  held,  from  the  court  fund,  or  the  fund  from  which 
jurors  are  paid.  But  mileage  shall  not  be  computed  beyond 
the  bounds  of  the  judicial  district,  excnpt  where  the  usual 
line  of  travel,  from  one  point  to  an  other  within  that  district, 
passes  partly  through  another  judicial  district. 

J  261.     [Repealed.] 


§  262.  [Aml^  1890,  1895,  amendment  to  take  effect  Sep- 
tember!, 1895.]  If  anofi&cial  stenographer  shall  not  be  in 
attendance  at  a  term  of  ibe  circuit*  court,  special  term  of  the 
supreme  court,  or  court  of  oyer  and  terminer,*  where  issues 
of  fact  are  triable,  the  justice  presiding  ut  the  term  may,  in 

*  Circolt  ooarts  and  courts  of  oyer  and  terminer  abolished  from  and 
after  the  last  day  of  December  1S96,  and  their  jurisdiction  vested  in  the 
supreme  conrt  by  Article  VI,  section  6,  of  Constitution  adopted  in 
18M. 
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hiB  discretioD,  employ  a  stenograplier,  who  shall  be  paid 
snch  oompeDsation  as  the  justice  nhall  by  bis  certificate  fix, 
not  to  exceed  ten  dollars  for  each  day's  attendance,  and  ten 
cents  for  each  mile  for  travel  to  and  from  Lis  residence  to 
the  place  where  the  term  is  held,  together  with  a  reasonable 
sum  for  his  necessary  expenses  and  stationary.  The  sum  so 
fixed  shall  be  a  charge  upon  the  couuty  in  which  the  term 
shall  be  held,  and  shall  be  paid  by  the  county  treasurerupon 
such  Certificate,  from  the  court  ixuxri  or  the  fund  from  which 
jurors  are  paid.  If  the  official  stenographer  of  the  judicial 
district  in  which  such  t  rm  shall  be  held  shall  have  been 
duly  assigned  to  attend  such  term,  nnd  it  does  not  appear  to 
the  satisfaction  of  tbe  justice  that  the  fnilnre  to  attend  was 
excusable,  the  justice  may  cause  an  or«1er  of  the  court  to  be 
entered  at  such  term,  that  the  portion  of  the  sum  so  paid  by 
the  county  treasurer,  -whi(  h  was  allowed  for  the  per  diem 
compensation  for  the  services  of  the  stenographer  employed 
at  SQch  term,  shall  be  deducted  from  the  salary  of  the  official 
stenographer  who  shall  have  been  so  assigned  to  attend  su'.  h 
term,  and  the  clerk  of  snch  county  shall  transmit  to  the 
comptro]lT!T  a  C(  rtified  copy  of  such  order,  and  the  comp- 
troller shnll  deduct  such  amouLt  from  the  Si«lary  of  such 
official  stenographer  and  pay  the  same  to  the  treasurer  of  said 
county. 
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§263.  Coort  of  Claims.*  Mdded  1897.1 -The  board 
of  claims  is  continn^c^,  and  shall  hereafter  be  Known  as  the 
court  of  claims.  The  court  consists  of  the  commissioners 
of  claims  now  in  office  and  their  successors,  who  shall  here- 
after be  known  and  designated  as  judges  of  the  court  of 
elaimB.  Judges  shall  bo  appointed  by  the  goTernor,  by  and 
with  the  advice  and  consent  of  the  senate.  Wbeneyer  the 
term  of  office  of  a  judj^e  shall  empire,  his  successor  bhall  be 
appointed  for  a  full  term  of  six  years  from  the  expiration  of 
ihe  preceding  term,  and  nil  terms  shall  expire  on  the  thirty- 
first  day  of  December.  Vacancies  shall  be  filled  in  like  man. 
ner  for  th«  remainder  of  tbe  unexpired  term.  By  an  order 
to  be  filed  in  the  office  of  the  secretary  of  S^nte  the  govemor 
shall  designate  one  of  the  judges  as  a  presiding  judge,  who 
Rhall  Rct  as  such  during  his  term  ;  two  of  the  judges  shall 
constitute  a  quorum  for  the  transaction  of  business. 

5  264  Jurisdiction.  [Addtd  1897.]— The  court  of 
clums  possosses  aJl  the  powers  and  jurisdiction  of  the  board 
of  claims.  It  also  has  jurisdiction  to  hear  and  determine  a 
piiyate  claim  against  the  state,  which  shall  have  ac- 
crued within  two  years  before  the  claim  is  filed.  It  may 
also  hear  anl  determine  any  claiui  on  the  part  of  the  state 
against  the  claimant,  or  ngainst  his  assignor  nt  the  time  of 
the  assignment ;  and  mu«^t  render  judgment  for  such  sum  as 
should  be  paid  by  or  to  the  state.  But  the  court  has  no  jur- 
isdiction of  a  chiim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  determination.  Where  j urisd iction  to 
hear  and  determine  a  claim  is  conferred  upon  the  court  by  a 
special  law,  the  liability  of  the  state  is  not  thereby  implied, 
but  such  a  oluim  is  subject  to  defense  and  counterclaim  by 
the  state  in  the  same  manner  and  to  the  same  extent  as  if 
presented  under  a  general  law. 

*  Sections  M3  to  290,  inelualTe,  relative  to  the  court  of  claims  were 
added  by  Chapter  36.  Laws  1897.  This  chapter  consists  of  six  sections. 
Section  1  thereof  contains  the  foregoing  sections  added  to  the  Code  of 
CiTil  Procedure.  Tiz.  18  363  to  360,  Inclusive.  The  remainder  of  Chap- 
ter 36.  L.  1897.  U  as  foUows  : 

f  3.  Section  two  of  the  code  of  cItII  procedure  Is  hereby  amended 
by  adding  a  Bubdlrision  thereto,  numbered  fifteen,  as  follows  : 

15.    The  court  of  claims. 

1 3*  The  terms  of  office  of  the  two  commissioners  of  claims  In  office 
when  this  act  takes  effect,  who  by  their  appointment  haye  the  shortest 
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§  265-  Rales  and  procedure.  [Added  1897.]^Tlie 
ooort  may  establish  rules  for  its  goYemment,  and  the  rega- 
lation  of  practice  therein ;  prescribe  the  forms  and  methods 
of  procedure  before  it,  Taoote  or  modify  jadgments,  and 
grant  new  trials. 

$  266.  Officers.  [Added  1897.]— The  oonrt  shall  ap. 
poiut,  and  raay  at  pleasure  remove,  a  clerk,  a  deputy  clerk, 
a  stenographer,  and  a  marshal,  who  shall  aUo  act  as  mes- 
senger; and  they  shall  perform  snch  duties  as  the  court 
may  prescribe.  Before  entering  upon  the  duties  of  his 
office,  the  clerk  shall  make  and  file  in  fhe  office  of  the  comp- 
troller, a  bond  for  the  faithful  performance  of  his  duties  in 
an  amount  and  with  sufficient  sureties  to  be  approYed  bv  at 
least  two  of  the  judges,  which  approval  shall  be  indorsea  on 
said  bond. 

§  267.  Seal  of  Court.  [Added  1897.]— The  court 
shall  adopt  and  procure  an  official  seal,  with  suitable  device 
and  inscription.  A  description  of  such  sejil,  with  an  im- 
pression thereof,  shall  be  filed  in  the  office  of  the  secretary 
of  state.  The  expense  of  procuring  such  seal  shall  be  paid 
out  of  the  contiQ»4ent  fund  of  the  couit. 

§268-  Sessions,  duty  of  sherift  [Added  1897.]— The 
court  shall  hold  at  least  four  sessions  in  each  year  at 
the  capitol  in  the  ci  y  of  Albany,  and  it  may  also  hold 
adjourned  or  special  sessions  at  such  other  times  and  places 
in  the  state  as  it  may  determine.  ^  It  may  also  hold  a  session 
and  take  testimony  where  the  claimant  resides  or  where  the 
claim  is  fdleged  to  have  arisen,  or  in  the  vicinity,  and  may 
view  any  premises  affected  by  the  proceeding.  The  sheriff 
of  any  county,  except  Albany,  shall  furnish  for  the  use  of 
the  court  suitable  rooms  in  the  court  house  of  his  county 
for  any  session  ordered  to  be  held  thereat,  and  shall  if  re- 
quired attend  said  session.  His  fees  for  attendance  shall 
be  paid  out  of  the  contingent  fund  of  the  court,  at  the  same 
rate  as  for  attending  a  term  of  the  supreme  court,  in  Uiat 
county. 

time  to  serve,  shall  expire  on  the  thlrty-flrst  dav  of  December,  eighteen 
hundred  and  ninety-eeven.  The  term  of  the  othor  commissioner  shall 
expire  on  the  thirty^flrst  day  of  December,  eighteen  hundred  and 
ninety-nine.  Their  successors  shall  be  appointed  in  the  manner  pro* 
vided  by  section  two  hundred  and  sixty-three  of  the  code  of  civil  pro- 
cedure. The  officers  of  the  board  of  clioms  in  office  when  this  act  takes 
effect  shall  respectlTely  continue  as  officers  of  the  court  of  claims  until 
changed  pursuant  to  section  two  hundred  and  sixty  six  of  the  oode  of 
civil  procedure. 

I  4.  The  laws  enumerated  in  the  schedule  hereto  annexed  are  re* 
pealed.  Such  repeal  shall  not  reviye  a  law  repealed  by  any  law  hereby 
repealed,  but  shidl  include  all  laws  amendatory  of  the  laws  hereby  re- 
pealed. 

I  6.  The  repeal  of  a  law,  or  any  part  of  it.  specified  in  the  annexed 
schedule,  shall  not  afliact  or  impair  any  act  done  or  right  accruing,  ac- 
Cfned  or  acquired  under  or  by  virtue  of  the  laws  so  repealed,  but  the 
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S  269.  Jadgiieats.  [ildded  1897.]— The  daienninatioii 
of  the  court  upon  a  claim  shall  be  by  a  jadgment  to  be 
entered  in  a  book  to  be  krat  by  the  derk  lor  Uiat  purpose, 
and  signed  and  certified  by  him.  Within  ten  days  after  the 
entry  of  the  jadgment,  the  olerk  shall  serve  a  certified  copy 
thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney-general.  If  the  claim  arises  in  a  case  -where  the 
state  seeks  to  appropriate  or  has  appropriated  land  for  a 
pahlic  use,  the  judgment  shall  contain  a  description  of  such 
land.  A  transcript  of  a  judgment  in  favor  of  the  state,  oer- 
tifie  1  by  the  clerk  of  the  court,  may  be  filed  and  docketed 
in  the  clerk's  office  of  anv  county;  and  upon  being  so  dock- 
eted shall  become  and  be  a  lien  up-^n  the  property  of  the 
claimant  in  that  county,  to  the  same  extent  and  enforceable 
by  execution  in  the  same  manner,  as  a  judgment  of  the 
supreme  court.  A  final  judgment  against  the  claimant  on 
sny  claim  proseou  ed  as  provided  in  this  article  shall  for- 
ever bar  any  further  claim  or  demand  against  the  state  aris- 
ing out  of  the  matters  iuvolved  in  the  controversy. 

f  270-  ]>iit7  of  attorsey  -  general  and  anperln- 
teadent  of  nubile  works.  [Added  1897.]— The  attorney, 
general  shall  represent  the  state  in  all  proceedings  relating 
to  olsims.  In  all  cases  of  canal  claims  the  superintendent 
of  public  works  on  request  from  the  attomey^genera),  shall 
famish  such  assistance  as  he  may  require  in  subpoenaing 
witnesses  and  preparing  the  cases  for  trial.  The  attorney* 
general  m^iy  designate  a  clerk  in  his  office  to  assist  in  the 
preparation  of  cases  for  trial,  and  to  attend  a  term  of  the 
coort.  His  reasonable  and  necessary  expenses  while  en- 
gaged in  «u(*h  dnty,  except  in  Albany,  when  approved  by  the 
attomey-gen«^ral,  shall  be  audited  by  the  court  and  paia  out 
of  its  contingent  fund. 

§  27 1 .    Keeord  of  proeeedlngsi  report    [  Added  1897.] 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
eommenc  ment  of  each  session  of  the  legislature,  and  at  such 
other  times  during  the  session  as  it  may  deem  proper,  or  as 
the  sc'ste  or  assemblvmay  request,  report  to  the  legislature 
the  claims  upon  which  it  has  finally  acted,  with  a  statement 
of  the  judgment  rendered  in  each  case. 

tune  may  b«  SMerted.  enforced  or  proeeeuted  as  fully  and  to  the  aame 
ttxtent,  M  If  aueh  Uwa  had  not  been  repealed ;  and  all  aotlone  or  pio- 
CMdinge  commenced  under  or  by  Tirtue  of  the  lawe  so  repealed,  or 
otherwlae. and  pendina  in  the  board  of  claims  when  thie  act  takes  effect, 
may  be  i»ro8ecnt«d  and  defended  to  final  effect  in  the  court  of  claims, 
in  the  name  manner  as  if  instituted  in  that  court,  unless  it  shall  be 
otherwise  specially  proTldod  by  law  ;  and  ail  records  of  the  board  of 
claims  are  hereby  transferred  to  and  shall  become  and  be  the  records 
of  the  court  of  claims. 
16.   This  act  shall  take  effect  Immediately, 
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I  272*     Expense  of  procarlngr  testtmony  on  eom- 

mfssion*  [Added  1897.  J — When  testimony  is  taken  on  com- 
mission  At  the  instance  of  the  claimant,  the  expense  thereof 
including  the  fees  of  the  commissioner,  shall  be  paid  by  the 
claimant;  and  when  taken  at  the  inbtance  of  the  state,  snch 
fees  and  all  expense  incurred  by  the  attorney-general  shall 
be  paid  out  of  the  contingent  fnnd  of  the  oonrt. 

§273*  Animal  report  to  eompti'oUrr.  {Addedl897,\ 
On  the  first  day  of  Jannary  in  each  year,  the  cferk  shall  re- 

Eort,  to  the  comptroller,  under  oath,  a  dettdled  statement  of 
is  disbursements  made  nnder  the  direction  of  the  court 
from  its  contingent  fund  during  the  preceding  year. 

^§  274.  Co8l8  not  to  be  taxed.  f^d4cd  1897.]— Costs, 
mtnesses  fees  and  disbnrsements  shill  not  be  taxed,  nor 
shall  connsel  or  attorney  fees  be  allowed  by  the  court  to  any 
party. 

§  275.  Apppals*  [Added  1897. J— Either  party  may  ap- 
peal from  an  order  or  inclgment  of  the  court  of  claims  to 
the  appellate  division  of  the  8Upreme  conrt  of  the  third  de- 
partment The  appeal  from  a  j  udgment  may  1  e  taken  upon 
questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess  or 
)*:rsufficiency  of  the  judgment.  Upon  such  appeal,  the  conrt 
may  affirm,  reverse,  or  modify  thejuf^gmt  nt,  or  dismiss  the 
appeal,  or  grant  a  new  trial.  The  provisions  of  this  code  re- 
lating to  appeals  in  the  supreme  court  apply,  so  far  as  prao- 
tionble,  to  appeals  from  orders  or  jndgments  of  the  court  of 
claims,  except  as  modifle*!  in  this  article. 

80HEDULE  OF   LAWS  BEPEALED. 

Sec-  I 

Lawaof^    Chapter,    tlons.  Subject 

1883 a06 Ail EflUbliefaing  board  of  dalmaaadde- 

ftniDg  iU  powers  and  dalles. 
1834 60 All Ani#»ndR  L.  1883,  ch.  206,  f  I  a,  4.  6.  7. 

9-11.13. 

1884......  66 All Jansdu-tionr^UtlTe  toclaiinflforaii- 
imalii  killed. 

1885 365 All Returns  on  appeals  from  dAoisiona  of 

old  board  of  canal  appraisers. 

1887 607 All AmendsL.lKH3,  cli.306, 110. 

1888 865 All AmendBL.lH83,  oh.  206. 1  §3.8.6,16. 

1880 68      ...     All AmendsL.  lHn3,ch.  206.  f  f  2. 13. 

1889 622 All Salary  of  marshal  of  board  of  clatma. 

1890 403 All Amends  L.  1K83.  cfa.  206,  fl  2. 

1893 4*26 All Amends  L.  18&3.  ch.  206,  f  12. 

1896 461 AU Amends  L.  1883,  ch.  205.  8  8  10. 11. 
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§  276-    Time  and  manner  of  taktngr  a.peal.    [Added 

IbVi.] — An  appeal  must  be  taken  i^'itbin  thirty  days  after 
the  entry  and  service  of  the  order,  or  the  service  by  the  clerk 
of  a  c(-rtified  copy  of  the  judgment^  by  s  rviDg  upon  the 
claimant  or  his  attorney,  or  upon  the  i^torney -general,  and 
upon  the  clerk,  in  like  mannt  r  ns  in  the  snpreme  court,  a 
written  notice  to  the  effect  that  the  appellant  appeals  from 
the  orderor  from  the  judgment  or  irom  a  specified  part 
thereof,  and  briefly  stating  the  groands  of  the  appeal. 

S  277*  Cash  on  appeal.  [Added  1897.]— With  the 
notice  of  appeal  from  a  judgment,  the  appellant  shall  serve 
upon  the  adverse  party  a  case  ooutaimng  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present 
the  question  raised  by  the  appeal.  Within  ten  days  after 
the  service  of  the  case,  He  lespondent  mav  propose  and 
serve  amendments  thereto,  and  the  case  may  be  settled  upon 
ft\e  days'  notice  by  any  judge  of  the  court.  Notice  of  the 
settlement  may  be  served  by  either  party,  within  ten  days 
after  service  of  proposed  amendments.  The  court  or  a 
judge  thereof  may  extend  the  time  for  serving  a  case  or 
amendments. 

§  278.  Prefereneo  on  appeals.  [Added  1897.]— An 
appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  applica- 
tion  of  thi  attorney -general  at  any  time  during  the  then 
current  term,  and  brought  on  for  heariug  as  a  pr.  ferred 
CAUse  upon  a  notice  of  fourteen  days. 

§  279*  Salary  of  Judge  of  court  of  claims-  [Added 
1897.] — Each  judge  of  the  court  of  claims  shuU  receive  an 
annual  oompeusation  of  five  thousand  dollars,  payable 
monthly,  and  also  hio  necessary  expenses,  not  exceeding 
five  hundred  dollars  per  annum. 

§  280-  Salaries!  of  officers  of  court  of  claims.  [Added 
1897.]  •  Each  ofao«-r  of  the  court  of  claims  shall  receive 
ftn  annual  salary,  payable  monthly,  and  other  compensation 
as  follows: 

1.  The  clerk,  four  thousand  dollers. 

2.  The  deputy  clerk,  two  thousand  five  hundred  dollars. 

3.  The  Btt-nographer,  two  thousand  five  hundred  dollars 
and  five  eente  a  folio  for  copies  of  minutes  and  testimony 
furnished  at  the  request  of  the  claimant, 

4.  The  marshal,  including  also  his  Bervioes  as  messenger, 
twelve  hundred  dollars.  The  clerk,  deputy  clerk,  stenog- 
npher  and  marshal  shall  be  paid  their  actual  expenses  while 
in  the  discharge  of  their  respective  duties,  elsewhere  than 
in  the  city  of  Albany,  to  be  audited  by  the  court  and  paid 
from  the  contingent  f  nnd.  No  charge  shall  be  made  against 
the  state  by  the  olerk  or  the  btenographer  for  copies  of 
minutes,  testimony  or  papers,  furnished  to  the  attorney- 
general  or  to  the  courts  or  filed  in  the  office  of  the  clerk. 


Seetinns  281-81B,  iBelattre,  repealed  in  1896. 
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TITLE  IV. 


The  cUy  court  cfihe  city  of  New  York, 


f  315.  Jarisdictton. 
:M6.  Tlie  last  section  Umited. 

317.  Juriddictlon      in     marine 

eauaes. 

318.  No   power    to     Daturalixe 

aliens. 

S19.  BemoTal  of  action  to  su- 
preme court  from  city 
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820.  Justices;  their  general 
duties. 

321.  How      suspended       from 

office. 

322.  Otiief-justice:    how  desig- 

nated; his  general  duties, 
etc. 

323.  Justices  may  make  rules. 

324.  Court  whe.i  open ;  justices 

to  designate  terms;  rou- 
tine of  business  at  the 
terms,  etc. 

32fi.  Terms,  where  held;  publi- 
cation of  apix>intment8. 

326.  JuHtices  may  take  oaths, 
acknowledgments,  etc 


S  337   Orders,  etc.,  how  made. 
328.  Clerk,     deputy-clerk    and 

assistanla. 
3.9.  Qeneral  duties  of  dtputy- 
clerk. 

330.  Special  deputy-clerks. 

331.  Clerk  to  account  monthly 

for  f et  s.  and  pay  over  the 
same. 

332.  Stenographers. 

333.  Interpreter. 

334.  Id.;      penalty      for      mis- 

conduct. 

336.  Court  luay  appoint  attend- 
ants, etc. 

336.  Interpreter  and  atUrnd- 
ants  not  to  rectlTS  fees. 

347.  Suspeuslon  of  an  officer  of 
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338.  What    mandates   may   be 

executed     without     the 
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339.  Direction    and     execution 

of  mandates. 


§814.     [Repealed  ISn,] 


f  130e.8Ub'd 
4,  Oonsol. 
Act 


§  315*  [Am'd  1877,  1895,  amendment  to  take  effect  Jantiary 
1,  1896.]  iLe  jurisdiction  of  the  city  coart  of  the  oity  of 
NtiW  York  eztendb  to  the  following  cases: 

1.  An  action  a^^ainst  a  natural  person,  or  against  a  foreign 
or  domestic  corporation,  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only,  or  to  recorer  one  or 

more  chattels,  with  or  without  damages  for  thettiking  or  the 
detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real 
property  in  the  city  of  Nrw  Yoric,  created  as  pi  escribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor  upon, 
or  furnished  materials  to  be  used  ia  the  c> instruction,  altera- 
tion or  repair  of  a  building.  ^  ault,  wharf,  fence  or  other 
structure'  or  who  has  graded,  filled  in  or  otherwise  improved, 
a  lot  of  land,  or  the  8id<  wulk  or  ^tre  t  in  tront  of  or  adjoin- 
ing a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose  *  a  lien,  for  a  sum  not 
exceeding  two  thou.sMnd  dollars,  f^xclusiye  of  interest,  npon 
one  or  more  chattels. 


*Soin  original. 
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4.  The  taking  and  entry  of  a  judgment,  npon  the  confes- 
sion of  one  or  more  dt-fendaots,  where  the  sutu,  for  which 
jadjsment  is  oonfessed,  does  not  exceed  two  thousand  dol- 
Ian,  exdnsive  of  interest  from  the  time  of  making  the  state- 
ment upon  whioh  the  judgment  is  entertd. 


§  816.     [AnCd  1879,  1889.]  The  jurisdiction  conferred  by  fi  1209.  Cou- 
the  last  section  is  subject  to  the  following  limitations  aud  sol.  Act 
regulations: 

1.  In  an  aotion  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  the  sum  for  which  jndgmeut  is 
rendered  in  fuYor  of  the  plaintiff,  cannot  exceed  two  thousand 
dollars,  exclusive  or  interest,  and  costs  as  taxed;  except 
where  it  is  brought  upon  a  bond  or  undertaking,  giren  in 
an  action  or  special  proceeding  in  the  same  court,  or  befoie 
a  justice  thereof;  or  to  recover  damages  for  a  breach  of 
promise  of  marriaf^e;  or  where  it  is  a  marine  cause,  as  that 
expiession  is  defined  in  the  next  section.  Where  the  action 
is  bronght  upon  a  bond  or  other  oontract,  the  judgment 
must  be  for  the  sum  actually  due,  without  regard  1  o  a  penalty 
therein  contained;  and,  where  the  money  is  payable  inin  staf- 
ments,  snccessive  actions  may  be  brought  for  the  instalments 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels  a  judgment 
cannot  be  rendered  in  favor  oi  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  two  thousand 
dollaxB. 


§  817.  [i4fn'dl895,  amendtMnt  io  take  ^eci  January  1,1S9G.]  f  1210.  Oon- 
The dty  court  of  the  city  of  New  York  possesses  the  same  I^iy^i 
jurisdiction  in  the  following  actions  as  the  supreme  court  of  620       ^'^^ 
the  State :  ' 

1.  An  action  in  fnvor  of  a  person,  belonging  to  a  vessel  in  '      * 
the  merchant  service,  against  the  owner,   master,  or  com- 
mander thereof,  for  the  retisonable  value  of  services,  or  for 

the  breach  of  a  contruct  to  pay  for  services  rendered  or  to 
be  rendered  on  bo  rd  of  the  vessel,  during  a  voyage,  wholly 
or  partly  performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  ugainst  a  person,  belonging  to 
or  on  board  of  a  vessel  in  the  merchant  service,  to  recover 
damages  for  an  as^anlt^  battery,  or  false  imprisonii<ent  com- 
mitted on  board  the  vessel,  upon  the  high  sens,  or  in  a  place 
without  the  United  States.  But  this  section  does  not  confer 
n^b  the  dty  court  authority  to  proceed,  as  a  court  of  ad- 
mindty  or  maritime  jurisdiction. 


§  818.    The  court  has  not,  nor  has  either  of  the  justices   >  l^^^'  ^^' 
thereof,  power  to  naturalize  an  alien.  '^'^  '^*** 
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§  819.  [Am*d  1895,  amendmeni  to  take  fffeet  January  1, 
1896 .J  The  Bnpreme  court,  at  a  term  held  in  the  first  jadi- 
1 1214,  Con-  ^^  district)  maji  by  an  order  made  at  any  time  after  joinder 
pol.  Act.  of  an  issne  of  fact,  and  before  the  trial  thereof,  remove  to 
M  Hud,  241.  itaelf  an  action  brought  in  the  oitj  conrt,  for  the  purpose  of 
changing  the  place  of  trial  thereof.  Where  an  oraer  for 
removal  is  made,  as  prescribed  in  this  section,  the  place  of 
trial  must  be  changed  by  the  same  order  to  another  county, 
and  the  subsequent  proceedings  therein  must  be  the  same 
as  if  the  action  had  been  originally  brouffht  in  the  supreme 
oourt.  The  provisions  of  sections  three  hundred  and  forty- 
four,  three  hundred  and  forty -five  and  three  hundred  anid 
forty -six  of  this  act,  apply  to  an  application  to  remove  such 
an  action,  and  to  the  prooeedingi  upon  and  subsequent  to 
the  removal,  as  if  the  city  court  were  specified  in  those  sec- 
tions  in  place  of  the  county  cour^  ana  a  justice  thereof  in 
place  of  the  county  judge. 

2  1816,  Con-  g  820.  lAm'd  ISn.]  The  court  consists  of  six  justices,  one 
sol.  Act.  of  whom  is  the  chief -justice  of  the  court.  Each  justice  must 
perform  his  share  of  the  labors  and  duties  appertaining  to  the 
office.  One  of  the  iustioes  must  attend  at  the  chambers  of  the 
court,  from  ten  o'clock  in  the  morning  until  four  o*ckx3k  in  the 
afternoon  of  each  day,  except  Sunday,  a  public  holiday,  or  a 
day  upon  which  the  innabitantB  of  the  city  of  New  Tore  gen- 
erally refrain  from  business.  Each  justice,  while  in  the  rooms 
of  the  court,  and  not  actually  engaged  in  the  performance  of 
other  official  duties,  must  act  upon  any  application  for  his  of- 
ficial action,  properly  made  to  him.  The  justice,  assigned  to 
atrial  term  or  a  special  term,  must  remain  in  attendance,  un- 
til the  day  calendar  is  disposed  of,  or  for  such  other  time  as  is 
reasonable. 

t  i«is  Gob.  ^  ^'^  ^  *  Where  it  appears  presumptively,  to  the  satisfaction 
sol  Act  ^^  ^^®  Gtovemor,  that  a  justice  of  the  oourt  has  been  guilty  of 
corruption,  or  other  ^roes  misconduct  in  office ;  or  hswitually 
neglects  to  perform  his  ^are  of  the  labors  and  duties  apper- 
taining to  the  office ;  or  is  incapable  of  properly  discharging 
the  same ;  the  Gk)vemor  may,  in  his  discretion,  make  an  oraer, 
suspending  that  justice  from  the  exercise  of  the  duties  of  his 
office,  ana  directing  that  his  compensation  cease.  Such  an 
order  must  recite  the  grounds  upon  which  it  is  made  ;  and  it 
remains  in  force,  imless  it  is  sooner  revoked  by  the  Governor, 
until  the  final  adjournment  of  the  next  session  o^  the  Legisla- 
ture ;  or,  if  the  liCgislature  is  then  in  session,  until  the  final  ad- 
journment of  that  session. 

{isn,  GcB-  §  822.  The  justices  of  the  court,  or  a  majority  of  them 
■ol.  Act  must,  from  time  to  time,  as  a  vacancy  occurs  in  the  office  of 
chief-justice,  designate  one  of  their  number  to  be  chief-justice. 
A  certificate  of  the  designation,  under  the  hands  of  the  jus- 
tices making  the  same,  must  be  filed  in  the  office  of  the  clerk 
of  the  court.  The  person  so  designated  shall  be  chief-jua- 
tece  during  his  term  of  office.  The  chief- justice  has  the  like 
authority,  within  the  jurisdiction  of  the  court,  as  a  presidinsr 
justice  of  the  supreme  oourt ;  and  when,  he  is  present  and  is 
not  disqualified,  ne  must  c*v^de  at  a  general  term. 
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§  323.  The  justices  of  the  court,  or  a  majority  of  them, 
may,  from  time  to  time,  establish  rules  of  practice  for  the  1 1218,  Con- 
ooiirty  not  inconsistent  with  this  act,  or  with  tne  general  rules  sol.  Act. 
of  practice,  established  as  prescribed  in  section  seventeen  of   81  Huo,563. 
this  act.    The  latter  govern  the  practice  in  the  court,  as  far 
as  they  are  applicable  thereto> 

§  324.  The  court  is  always  open  for  the  transaction  of  anv 
business,  for  which  notice  is  not  required  to  be  ^ven  to  an  aa-  2  l^l^t  Con- 
verse party.  The  justices  of  the  court,  or  a  majority  of  them,  "^'*  ^^^ 
from  tune  to  time  must  appoints  and  may  alter,  the  times  of 
holding  general,  special,  ana  trial  terms  of  the  court.  They  must 
prescnbe  the  duration  of  the  terms ;  designate  the  trial  terms 
at  which  jurors  are  required  to  attend  ;  and  assign  the  justice 
or  justices  to  preside  and  attend,  at  each  of  the  terms  so  ap> 
pointed.  In  case  of  the  inability  of  a  justice  to  preside  or  at- 
tend, another  justice  may  preside  or  attend  in  his  place.  Each 
trial  and  qiecial  term  must  be  held  by  one  justice ;  and  each 
general  term  by  at  least  two  justices.  Two  or  more  general, 
special,  or  trial  terms  may  be  appointed  to  be  held  at  the  same 
time.  The  concurrence  of  two  justices  is  necessary  to  pro- 
nounce a  decision  at  a  general  term.  If  two  do  not  concur,  a 
re-argument  must  be  ordered.  The  justices  holding  a  goneral 
term  may  order  a  re^rgument,  before  themselves,  or  at  a 
subsequent  general  term,  of  a  cause  heard  by  them,  or  at  a 
previous  general  term. 

S  326.  Each  term  so  appointed  must  be  held  at  the  citv  •  jgjQ  (^q. 
ball  in  the  city  of  New  Tork^  except  that  auxiliary  or  aa-  Jol.  Act 
ditional  parts  for  the  transaction  of  any  business  specifled  in 
the  appointment^  may  be  held  elsewhere  within  the  citjr  of 
New  X  opk,  as  desi^ated  in  the  appointment.  An  appoint- 
ment must  be  published  in  two  newspapers,  publishea  m  the 
city  of  New  Tork.  at  least  once  in  each  week,  for  three  suo- 
cessive  weekf^  before  a  term  is  held  in  pursuance  thereof. 

§  820.  Each  of  the  justices  may,  within  the  city  of  New   .  .^^i  c 
York,  administer  an  oath,  or  take  a  deposition,  or  the  acknowl-  |oi  Act  ''^ 
edgement  or  proof  of  the  execution  of  a  written  instrument, 
and  certify  the  same,  in  like  manner  and  with  like  authority 
-  and  effect,  as  a  justice  of  the  sup  reme  court. 

§  827*  [iim'(il895,  amendmeni  io  iake  effect  January  1,  11222,  Coh- 
1896.  ]  In  an  action  brought  in  the  court,  an  order  can  not  sol.  Aot. 
be  made,  or  a  warrant  of  attachment  granted,  by  an  officer, 
other  tnan  a  justice  of  the  oonrt  and  each  provision  of  this 
aot  which  empowers  an  officer  other  than  a  jndge  of  the 
eonrt  in  whion  an  action  is  brought,  to  make  an  order  there- 
in, mnat  be  oonstraed  m  being  exclusive  of  an  action  bronght 
,in  the  city  court. 

§  828.  lArn^d  1991,1    The  coprt  has  a  clerk,  who  is  ap-  }li22a,i276, 
pointed  and  ma^  be  removed  at  pleasure,  by  the  justices  1878,    Con- 
thereof,  or  a  majority  of  them.    He  must,  by  a  written  instru-  eo\.  Aok 
ment  under  his  band,  filed  in  his  office,  appoint,  and  may  at 
pleasure  remove,  three  deputy  clerks  and  not  more  than 
eleven  assistants.    The  clerk  is  responsible  for  the  faithful 
discharge  of  his  duty  by  each  deputy  clerk  and  each  assistant. 
The  clerk,  each  deputy  clerk^  and  each  assistant  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  820.  lAnCd  1877.]    The  clerk,  and  also  each  deputy-   }  1224,  Con- 
clerk,  before  he  enters  upon  the  duties  of  hif^  office,  must  8ul>-   >ol*  Act. 
scribe,  and  file  in  the  oflice  of  the  clerk  of  the  city  and  county 
of  N««¥  York,  the  Constitutional  oath  of  office.    The  [each] 
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deputy-clerk  has  all  the  powers,  and  may  perform  all  the 
dulies  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at 
the  clerk's  office  when  the  clerk  is  absent  therefrom,  or  at  a 
term  or  sittinjj  of  the  court  which  the  deputy-clerk  uttends. 

a  1226  Con-  §  330.  [AnVd  1877.]  The  clerk  may  designate  as  many  of 
sol.  Act  *  1^3  assistants  as  the  justices  of  the  court,  or  a  majority  of 
them,  deem  necessary,  as  special  deputy -clerks.  -  Each  spe- 
cial aeputy-clerk  possesses,  in  the  absence  of  the  clerk  and  a 
deputy-clerk,  the  same  powers  as  the  clerk,  at  any  sitting  or 
term  of  the  court  which  he  attends,  with  respect  to  the  busi- 
ness transacted  thereat. 

LiTct**'*"  §  331.  [^m'd  1877.]  The  clerk  must  receive,  for  the  use 
of  the  city  of  New  York,  the  fees  allowed  by  law.  He  shall 
not  perform  any  service,  for  which  a  fee  is  allowed  by  law, 
until  the  fee  therefor  is  imid  to  him.  He  must,  on  the  first 
day  of  each  month,  or  within  three  days  thereafter,  render  to 
the  Comi>trolier  of  the  city,  an  account,  under  oath,  of  all 
fees  received,  directly  or  indirectly,  during  the  preceding 
month,  by  him,  or  by  a  deputy-clerk,  or  either  of  nis  assist- 
ants, for  any  official  service ;  and  he  must,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  city  of  New  York. 
When  the  return  add  payment  are  so  made,  the  clerk  is  en- 
titled to  receive  his  compensation,  for  the  period  included  ia 
the  return.  He  is  not  entitled  to  compensation  for  a  period, 
for  which  ho  has  not  made  his  return  and  payment. 

ioK^<A,**M  §  332.  [Am'd  1877.]  The  clerk  of  the  court  must  appoint 
aro*end*d  by  three  stenographers  of  the  court^  and  may  at  pleasure  remove 
L.  1889,  c  either  of  them.  The  justices  of  the  courf^  or  a  majority  of 
19.  them,  must  from  time  to  time  assign  each  of  the  stenogra- 

phers to  duty  at  the  trial  terms.  Each  stenographer  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescnoed  by 
law.    He  must  attend  each  term  to  which  he  is  assigned. 

I  1228  Con-  §  333.  {Am'd  1877.]  The  clerk  of  the  court  from  time  to 
■ol.  Act  time  must  appoint,  and  may  at  pleasure  remove,  an  official 
interpreter  of  the  court,  who  is  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  his 
official  duties^  lie  must  subscribe,  and  file  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  the  Constitutional 
oath  of  office.  He  must  attend  any  trial  or  special  term  of 
the  court,  where  his  services  are  required ;  and  the  justices  of 
the  court,  or  a  majority  of  them,  may,  by  order,  r^ulate  liis 
attendance. 

1 1229,  Con-       §  834.  If  the  official  interpreter  knowingly  and  wilfully, 
.•♦ol.  Act.        falsely  interprets  any  evidence,  matter,  or  thing,  between  a 
witness  and  the  court,  or  a  justice  thereof,  in  the  course  of  an 
action  or  special  proceeding,  he  is  guilty  of  perjury. 

3  1230  Con-  §336.  [.4m.Vi  1877.]  Tlic  clerk  of  the  court  must  appoint, 
sol.  Act.  flfld  may  at  pleasure  remove  lus  many  attendants  upon  the 
31  Hun,  215.  court  as  he  dcoms  necessary,  not  exceeding  thirteen.  The 
87N.Y.409.     justices  of  the  court,  or  a  majority  of  thorn,  may  regulate 

their  attendance.    Each  attendant  is  entitled  to  a  salary, 

fixed  and  to  be  paid  as  prescribed  by  law. 

§  836.  The  clerk,  the  deputy-clerk,  an  a-ssistant  to  the 
ol  icL  °"  clerk,  the  official  interpreter,  or  an  attendant,  shall  not  re: 
ceive  any  fee  or  compensation,  except  his  stuary,  few  any 
official  service  performed  by  him. 
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8  337.  lAm'd  1877.]  A  justice  of  the  court  may,  by  an  I  ]^*P^^ 
iusli-uinent  uader  his  hiind,  suspend  a  stenographer,  or  aa  »<>'•  Act. 
officer  specified  in  the  last  section,  for  a  period  not  exceeding 
ten  days  from  the  filing  thereof.  Such  an  instrument  must 
express  the  cause  of  the  suspension ;  it  must  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York ;  and 
it  mav  be  revoked,  at  any  time  before  the  expiration  of  the 
period  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instru- 
ment, or  the  hands  of  a  majority  of  the  justices  of  the  court. 
Where  such  an  instrument  has  been  revoked,  the  officer  shall 
not  be  again  suspended  for  the  same  cause. 

§  338.  A  mandate  of  the  court  can  be  executed  only  g  1283,  Con- 
within  the  city*  of  New  York,  except  as  follows :  sol.  Act. 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  J^'*^*  ^^ 
sum  exceeding  twenty-five  dollars,  mav  be  issued  out  of  the  **«• 
court,  tested  m  the  name  of  the  chief-justice  thereof,  to  the 

sheriff  of  any  county,  wherein  the  ju(%ment  has  been  duly 
docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena  may  be  exeonted  by  the  sheriff  of  the  city*  and 
county  of  New  York,  or  a  marshal  of  that  city,  within  either 
of  those  counties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court, 
requiring  the  performance  of  an  act  by  a  party  thereto,  or  by 
an  officer,  may  be  served  upon  a  person  bound  to  obey  the 
order,  and  his  obedience  thereto  may  be  required  in  any  part 
of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  tne  court,  may  be  served  by  any 
person  in  any  part  of  the  State. 

.  6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a 
person  charged  with  such  a  contempt,  may  be  executed  by  the 
sheriff  of  the  city  and  county  of  New  York,  or  a  marshal  of 
that  city,  in  any  part  of  the  State. 

6  SS9*  [Am*d  1896,  amendment  to  take  effect  January  1,  .  .;^.  ^ 
1896.]  In  an  action  bronght  in  the  conrt,  an  order  of  arr*  st,  Sol.  Act  °* 
a  warrant  of  attachment,  an  execaiion,  or  a  reqnisitiou  to 
replevy  a  chattef,  mast  be  directed  to  and  executed  by  the 
sheriff.  Any  other  mandate,  which  mnst  have  bi  en  dir»  cted 
to  and  executed  by  the  sheriff  of  the  city  and  coaniy  of  New 
YorX  if  it  issued  ont  of  the  supreme  court,  may,  wheie  it 
ifKues  out  of  the  city  court,  be  directed  to  and  executed 
either  by  that  sheriff,  or  a  marshal  of  that  cily  named  theie- 
in.  A  marshal  is  entitled  to  the  same  fees  as  the  sheriff, 
np^n  a  mandat<)  directed  to  him,  or  upon  the  service  of  a 
Ba:nmons;  and  each  provision  of  law,  relntiug  to  the  execu- 
tioi  of  a  mandate  by  the  sheriff,  and  the  power  »nd  c<>ntrol 
of  ih^  court  over  the  sheriff  executing  the  same,  applies  to 
the  marshal  The  return  of  a  marshal  to  snob  a  man (^ ate,  or 
hi 4  certificate  of  the  execution  thereof,  or  of  the  service  of 
a 'IT  paper  served  by  him,  has  the  same  force  and  effect  as 
the  like  return  and  certificate  of  a  sheriff. 

TITLE  V. 
The  county  courts. 

{  840.  JaristlotloD.  2  342.  Action,  etc.,  wherein  conn- 

841.  Domestic  corporation,  etc.,  ty  Judge  is  incapable  to 

when   deemed   reMdeni,  act 
etc. 

•  Bee  note  to  f  8180  aa  to  constraotion  of  "  oity  "  xaxdn  fi  1346  of  '*  Th 
Oreater  Kew  York  Charter," 
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I  848.  Snprema    eourt   may   re-       |  363.  FlnM  Imposed  by  jnsttoe* 
move  ftotioD,  and  change  of  the  peace  ;   how   re- 

place of  trial.  mitted. 

844.  sTect  of  order  of  remOTal ;  864.  TV  ho  may  make  orders. 

appeal  etc.  366.  County  court  when  open : 

846.  Stay  of  proceedinge.  terms  thereof. 

846.  RemoTal  of  action  not  to  366.  Notice  of  appointment  to 

impair  process,  etc.  be  published. 

847.  Oonnty  court  may  send  its  367.  Jurors,   how    drawn   and 

process  to  any  county.  notified. 

848.  when    Jurisdiction,    etc.,  368.  Stenographers  for  cuunty 
oo-ex  tensive      with     su-  coutts. 

preme  court.  359.  Stenographer    for  conntj 

849.  Power  of  county  judge  in  court  in  Kings  county. 

special  proceedings.  360.  Interpreter     for     county 

860.  Fines  and  penalties;  how  court,    etc..     in     Kings 

remitted.  county. 

861.  Bestrictlons    upon    power  361.  Stenographer  for    county 

to  remit.  courts  of  Monroe,  Living- 

862.  Notice  of  application,  etc.;  ston,  and   certain   other 

costs  to   be  paid   on    re-  counties, 

mission. 

80  Hun,  980.       f  S40.     L'^''^'^'  1877,  1895,  amendment  to  take  effect  January 

111  N.T.  644*   1, 1896.  ]    The  j  arisdiction  of  each  connty  court  extends  to  the 
following  actions  and  spe  'ial  proceedings,  in  addition  to  the 
j  nrisdiction,  power  and  authority,  conferred  upon  a  oonnty 
court,  in  a  particular  case,  hy  special  statutory  provisions: 

123 N.T. 84.  1.  To  an  action  for  ^e  partition  of  real  property;  for 
dower;  for  the  foreclosure,  redemption  or  satisfaction  of  a 
mortgage  upon  real  property;  or  to  procure  a  judgment 
requiring  a  specific  performance  of  a  contract,  relating  to 
real  property;  where  the  real  property,  to  which  the  action 
relates,  is  situated  within  the  county;  or  to  foreclose  a  lien 
upon  a  chattel,  in  a  case  specified  in  section  seventeen 
hundred  and  thirty-seven  of  this  act,  where  the  lien  does 
not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or 
assignee  of  a  judgment  creditor,  or  in  a  pxopi^r  case,  in  tAYor 
of  the  jiidgment-creditor,  to  recover  a  judgment  for  money 
remaining  due  upon  a  judgment  rendered  in  the  same  court. 

18 Hub,  644.  3.  To  an  action  for  any  other  cause,  where  the  defendant 
is,  or,  if  there  are  two  or  more  defendants,  where  all  of  them 
are,  at  the  time  of  the  commencement  of  the  action,  residents 
of  the  coin ty,  and  wherein  the  complaint  demands  jndff- 
ment  for  a  sum  of  money  only,  not  exceeding  two  thousand 
dollars;  or  to  recover  one  or  more  chattels,  the  aggregate 
▼alue  of  which  does  not  exceed  one  thousand  dollars,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

83  Hun  384.       ^'  '^^  ^^®  custoiy  of  the  person  and  the  care  of  the 

'  '  property,  concnrreutiy  with  the  supreme  court,  of  a  resident 
of  the  county,  who  is  incompetent  to  manage  his  affairs,  by 
reason  of  lunacy,  idiocy  or  habitual  drnnkeness;  and  to 
every  special  proceeding  which  the  supreme  court  has  juris- 
diction to  entertain,  for  the  appointment  of  a  committt^e  of 
the  person  or  of  the  property  of  such  an  incompetent  person 
or  for  the  sale  or  other  disposition  of  the  real  property 
flitnated  within  the  county  of  a  person,  wherever  resident, 
who  is  so  incompetent  for  either  of  the  reasons  aforesaid,  or 
who  is  an  infant ;  or  for  the  Rale  or  other  disposition  of  the 
real  property  situated  within  the  county  of  a  domentic 
religious  corporation. 

84  Bmi,  603        ^  841*    For  the  purpose  of  determining  the  jurisdiction  of 

a  county  court,  in  either  of  the  cases  specified  in  the  last  sec* 


'106. 
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tioD,  a  domestic  corporation  or  joint-stock  association,  whose 
principal  place  of  business  is  established,  by  or  pursuant  to  a 
statute,  or  by  its  articles  of  association,  or  is  actually  located 
within  the  county,  is  deemed  a  resident  of  the  county,  and 
personal  service  of  a  summons,  made  within  the  county,  as 
prescribed  in  this  act,  or  personal  service  of  a  mandate, 
w^hereby  a  special  pmceedinff  is  commenced,  made  within 
the  county,  as  prescribed  in  uiis  act  for  personal  service  of 
a  sununons,  is  sufficient  service  thereof  upon  a  domestic 
corporation,  wherever  it  is  located. 

§  342.  lAni'd  1877.]  If  the  county  judge  is,  for  any  cause,  6  App.  DIt. 
incapable  to  act  in  an  action  or  siiecial  proceeding,  pending  "' 
in  the  county  court,  or  before  him,  he  must  make,  and  file  in  the 
office  of  the  clerk,  a  certificate  of  the  fact ;  and  thereupon  the 
special  oountv  judge,  if  any^  and  if  not  dis({ualified,  must  act 
as  county  judge  in  that  action  or  special  proceeding.  Upon 
the  filing  of  the  certificate,  where  there  is  no  special  county 
judge,  or  the  special  county  judge  is  disqualified,  the  action 
or  special  proceeding  is  rc^moved  to  the  supreme  court,  if  it  is 
then  pending  in  the  county  court ;  if  it  is  pending  before  the 
county  judge,  it  may  be  continued  before  any  justice  of  the 
supreme  court  within  the  same  judicial  district.  The  supreme 
court,  upon  the  application  of  either  party,  made  upon  notice, 
and  upon  proof  that  the  county  judge  is  incapable  to  act  in  an 
action  or  special  proceeding  pending  in  the  county  court,  may, 
and  if  the  special  county  judge  is  also  incapable  to  act,  must, 
make  an  order  removinj^  it  to  the  supreme  court.  Thereupon 
the  subsequent  proceedings  in  the  supreme  court  must  be  the 
same  as  if  it  had  originally  been  brought  in  that  court,  ex> 
cept  that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 

§  843.  The  supreme  court  may,  by  an  order,  made  at  any 
time  after  joinder  of  an  issue  of  fact,  and  before  the  trial 
thereof,  remove  to  itself  an  action,  brought  in  a  county  court, 
under  subdivision  second  or  subdivision  third  of  the  last  sec- 
tion t)ut  two,  for  the  purpose  of  changing  the  place  of  trial 
thereof.  Where  an  order  for  removal  is  made,  as  prescribed 
in  this  section,  the  place  of  trial  of  the  action  must  be  changed 
by  the  same  order  to  another  county  ;  and  the  subsequent 
proceedings  therein  must  be  the  same,  as  if  the  action  had 
been  originally  brought  in  the  supreme  court. 

§  344.  An  order  of  removal,  made  as  prescribed  in  either 
of  the  last  two  sections,  takes  effect  upon  the  entry  thereof  in 
the  office  of  the  county  clerk.  Where  the  order  directs  that 
the  action  be  tried  in  another  county,  the  clerk  with  whom  it 
is  entered,  must  forthwith  deliver  to  the  clerk  of  that  county, 
all  papers  filed  therein,  and  certified  copies  of  all  minutes 
and  entries  relating  thereto ;  which  must  be  filed,  entered,  or 
recorded,  as  the  case  re<^uires,*in  the  office  of  the  last  men- 
tioned clerk.  The  provisions  of  section  two  hundred  and 
seventy-one  of  this  act  apply  to  an  appeal  taken  from  such  an 
order. 

8  345.  An  order  to  stay  proceedings,  for  the  purpose  of 
affording  an  opportunity  to  make  the  aoplicatioD  for  removal, 
may  be  made  Dy  the  county  judge,  or  oy  ^  ji»dge  authorized 
to  make  such  an  order  in  tne  supreme  court  and  with  like 
effect  and  under  like  circumstances. 

§  346.  The  removal  of  an  action  or  special  proceedings 
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as  prescribed  in  this  title,  does  not  invalidate,  or  in  any 
manner  impair,  a  process,  provisional  remedy,  or  other  pro- 
ceeding, or  a  bona,  undertaking,  or  recognizance  in  the  action 
or  special  proceedin^r  so  removed ;  each  of  which  continues  to 
have  the  same  validity  and  effect,  as  if  the  removal  had  not 
been  made.  Where  oail  was  g^iven,  the  surrender  of  the 
defendant  in  the  supreme  court  has  the  same  effect,  as  a  sor- 
render  in  the  county  court  would  have  had,  if  the  action  or 
special  proceeding  had  remained  therein. 

§  847.  A  county  court  has  power,  in  an  action  or  special 
proceeding  of  which  it  has  jurisdiction,  to  send  its  process  and 
other  mandates  into  any  county  of  the  State,  for  ser\uce  or 
execution,  and  to  enforce  obedience  thereto,  with  like  power 
and  authority  as  the  supreme  court. 

14  Hun,  648.  §  348.  Where  a  county  court  has  jurisdiction  of  an  action 
or  a  special  proceeding,  it  possesses  the  same  jurisdiction, 
power  and  authority  in  and  over  the  same,  and  in  the  oourse 
of  the  proceedings  therein,  which  the  supreme  court  possesses 
in  a  like  case  ;  and  it  may  render  any  judgment,  or  grant 
either  party  any  relief,  which  the  supreme  court  might  render 
or  grant  in  a  like  case,  and  may  enforce  its  mandates  in  like 
manner  as  the  supreme  court.  And  the  county  judge  pos- 
sesses the  same  power  and  authority,  in  the  action  or  special 
proceeding,  which  a  justice  of  the  supreme  court  possesses,  in 
a  like  action  or  special  proceeding,  brought  in  tne  supreme 
court. 

§  849.  The  county  judge  also  possesses  the  same  power 
and  authority,  in  a  special  proceedmg,  which  can  be  lawfully 
instituted  before  him,  out  of  court,  which  a  justice  of  the  su- 
preme court  possesses  in  a  like  special  proceeding,  instituted 
Defore  him  in  like  manner. 

§  360.  Upon  the  application  of  a  person,  who  has  been 
fined  by  a  court,  or  of  a  person  whose  recognizance  has  be- 
com^orfcited,  or  of  his  surety,  the  county  court  of  the  county 
in  wmch  the  term  of  the  court  was  held,  where  the  fine  was 
imposed ,  or  the  recognizance  taken,  may,  except  as  otherwise 
prescribed  in  the  next  section,  upon  good  cause  shown,  and 
upon  such  terms  as  it  deems  just,  make  an  order,  remitting 
the  fine,  wholly  or  partly,  or  the  forfeiture  of  the  recognizance, 
or  part  of  the  penalty  thereof  ;  or  it  may  discharge  the  recog- 
nizance. If  a  fine  so  remitted  has  been  paid,  the  county 
treasurer,  or  other  officer,  in  whose  hands  the  money  remains, 
must  pay  the  same,  or  the  part  remitted,  according  to  the 
order. 

§  851*  [Anid  1895,  amendment  to  take  effect  January  1, 
1896  ]  The  last  section  does  not  authorize  a  county  court 
to  remit  any  part  of  a  fine  exceeding  two  hundred  and  fifty 
dollars  imposed  by  the  supreme  court,  upon  oonviotion  for 
a  criminal  offense;  or  a  fine  to  any  amount  imposed  by  a 
ooart  upon  an  officer  or  other  person  for  anactnal  contempt 
of  court,  or  for  disobedience  to  its  process,  or  other  mandate; 
or  to  remit  cr  discharge  a  recognizance  t^iken  in  its  connty 
for  the  appearance  ot  a  person  in  another  connty.  In  the 
latter  case,  the  power  of  remitting  or  discharging  the  recog- 
nizance is  vested  in  the  county  court  of  the  county  in  which 
the  person  is  bound  to  appear, 

§  862.  An  application  for  an  order,  as  prescribed  in  the 
last  section  but  one,  cannot  be  heard,  until  such  notice  thereof 
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as  the  court  deems  reasonable,  has  been  given  to  the  district- 
attorney  of  the  coanty,  and  until  be  has  bad  an  opportunity 
to  examine  the  matter,  and  prepare  to  resist  the  application. 
And  upon  granting  such  an  ord^r,  the  court  must  always  im- 
pose, as  a  coridiction  [condition]  thereof,  the  payment  of  th# 
eostsand  expenses,  if  any,  incurred  in  an  action  or  special 
proceediug  for  the  collection  of  the  fine,  or  the  penalty  of 
the  recognizance. 


§  853.  Where  r.  person  has  been  fined  by  a  coort  of 
special  sessions,  or  by  a  justice  pf  the  peace,  upon  a  coniio* 
tion  for  an  offence,  and  has  been  committed  to  jail  for  non- 
payment of  the  fine,  the  county  court  of  the  county  may  make 
an  order,  remitting  the  fine,  whoHy  or  pnrtly,  and  discharg- 
inghim  from  hisimprisonment.  The  power  conferred  by  this 
section  must  be  exercised  in  the  manner  prescribed,  and  sub- 
ject to  the  provisions  contained,  in  the  last  three  sections. 


§  854*  In  an  action  or  special  proceeding  In  a  county 
court,  an  ord«r  may  be  made  without  notice,  or  an  order  to 
stay  proceedings  may  be  made  upon  notice,  by  a  justice  of 
the  supreme  court,  or  by  the  county  judge  of  the  county 
where  the  attorney  for  the  applican  t  resides,  in  a  case  where 
tke  county  judge,  in  whose  court  the  action  or  special  irro- 
oeeding  is  brought,  may  make  the  same,  out  of  court ;  and 
with  like  effect. 


I  855.  [Am*d  1877.1  The  county  court  is  always  open  for 
the  transaction  of  any  business,  for  which  notice  is  not  re- 
quired to  be  given  to  an  adverse  party,  except  where  it  is 
specially  prescribed  by  law,  that  the  business  must  be  done 
at  a  stated  term.  The  county  j  ndge  must,  from  time  to  time , 
appoint  the  times  and  placc-s  for  holding  terms  of  his  court. 
At  least  two  terms,  for  the  trial  of  issuts  of  law  or  of  fact^ 
must  be  appointed  to  be  held  in  each  year.  Each  term  may 
continue  aa  long  as  the  county  j  udge  deems  necessary.  The 
eounty  judge  may,  by  a  aew  appointment,  change  the  dav 
i^pmnted  for  holding  a  term,  or  appoint  one  or  more  addi* 
tu»nal  terms,  or  dispense  with  the  holding  of  a  term,  without 
affecting  any  other  term  or  terms  tiieret^Jore  appointed  to  be 
held.  £aeh  term  must  be  held  at  the  place  designated  by 
Statute  for  that  putpose ;  except  that  the  county  judge  may» 
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from  time  to  time,  B^joarn  a  tarm  to  any  place  within  the 
county,  for  the  hearing  and  decision  of  motions  and  appeals, 
and  trials  and  other  proceedings  without  a  jury ;  and  may 
appoint  as  many  terms  as  he  thinks  proper  to  be  held,  either 
at  the  court  house  or  elsewhere  in  the  county,  fox  the  same 
purpose. 


F  §  856.  Each  appointment,  made  as  presoribed  in  the  last 
section,  must  be  fUed  in  the  county  clerk's  office,  and  a  copy 
thereof  published,  at  least  once  in  each  week,  for  three  suc- 
oessiye  weeks  before  a  term  is  held,  changed,  or  dispensed 
with,  by  Tirtne  thereof,  in  the  newspaper  in  the  city  of  Al- 
bany, in  which  legal  notices  are  required  to  be  published, 
and  also  in  at  least  one  newspaper,  published  in  the  county, 
and  as  man^  additional  newspapers,  published  therein,  as 
the  county  judge  prescribes •  The  expense  of  the  publica- 
tion is  a  county  charge.* 


„  857.  [Am*d  1895,  atMndrMnt  io  take  effect  Januarv  1, 
18§6.  ]  Jurors  for  the  terms  of  the  county  court  at  wnidi 
issues  of  fact  are  triable  by  juiy,  must  be  drawn  and  notified 
in  the  same  manner  as  for  a  trial  term  of  the  supreme  court. 


I  858.  Mm'<2 1893, 1895,  amendnmi  to  take  effed  Januarjf 
1,  1896.]  The  board  of  supervisors  of  any  county  except 
Sings,  Livingston,  Monroe,  Cortland,  Oswego,  Westchester 
and  Onondaga,  may,  in  their  discretion,  provide  for  the  em- 
ploy went  of  a  stenographer  for  the  county  court  thereoi^ 
and  when  said  board  of  supervisors  shall  so  provide,  the 
stenographer  shall  be  appointed  by  the  county  judge  and 
■aid  board  of  supervisors  must  fix  his  compensation  and 
provide  for  the  payment  thereof  in  the  same  manner  as  other 
county  expenses  are  paidi 


\ 


*  See  L.  1884,  c.  133,  repealing  all  acts  providing  for  a  Btate  paper.  ^^ 
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§  859.  [i4m'(f  1877, 1895,  1896.]  The  ooonty  jadges  of 
the  ooonty  of  Kin^R,  &om  time  to  time,  most  appoint,  and 
may  at  pleasure  remove,  two  stenographers  to  be  attached 
to-thi  oonnty  oonrt  of  the  ooonty  of  Kings,  who  most  attend 
eaeh  term  of  said  ooort,  and  each  of  whom  shall  receive  a 
salaiy  of  three  thoosand  doUnrs  per  annom,  to  be  paid  by 
the  treasorer  of  the  county  of  Kings  in  equal  monthly 
instillments.  Each  of  the  stenographers  appointed  as 
prescribed  m  this  section  may,  with  the  consent  of  the 
oonnty  judges,  appoint  an  assistant  stenographer  to  aid  him 
in  the  discharge  of  his  duties,  whose  cotupensation  Rball  be 
paid  by  the  stenographer  app^'inting  him,  aud  is  not  a 
county  charge.  £icn  of  said  county  j  ndges  Khali  also  appoint 
a  confidential  clerk  at  a  salary  not  to  esueed  two  thousand 
dollars  per  annum,  to  be  paid  by  the  county  tre&<tur**r  of 
Kings  connty  in  equal  monthly  iuRtallmcnts,  sorh  clerks  to 
be  exempt  from  competitive  examination,  and  their  fitness 
and  qoalificutions  for  the  office  shall  be  approved  by  the 
judge  making  the  appointment 

I  MfL  Interpreters  for  county  oonrt  and  mirro- 
jnie'8  oonrt  in  lUngsconnty.  [4m*dL877. 1895, 1896, 1897.] 
Thesorrogate  and  tae  oonnty  judges  of  Kings  county  must 
each  from  time  to  time  appoint,  and  may  at  ple»isure  re- 
move, an  interpreter  to  oe  utta::hed  resipectively  to  the 
surrogate's  oonrt  a  ul  tbeoounty  oourtof  sal  I  county.  Each 
interpreter  shall  rdceivo  a  s  .lary  oE  twelve  h  iindred  dollars 

Str  annom,  to  be  paid  by  tbe  comp  roller  of  the  city  of 
rooklvn  in  monthly  iastallments.  JSaoh  interpreter  so  ap- 
pointed shall,  before  entering  noon  his  duties,  file  in  the 
office  of  Uie  clerk  oC  the  county  of  King<4  the  constitntiond 
oath  of  office  in  which  there  shall  also  be  incorporated, 
language  to  the  efifeot  th  \t  he  will  fully  and  oorreotly  inter- 
pret  and  translate  cash  question  propounded  through  him  to 
awitn  S3,  and  ea  h  answer  thereto  in  said  cour  s.  The 
said  oonnty  jadges  of  Kings  ooonty  shall  also  appoint  and  at 
pleasore  remove  an  interpreter  of  the  Slavonic  langoages, 
who  shall  receive  the  oo^upensMtion  above  provided,  to  be 
paid  In  the  same  manner  and  who  shall  take  and  file  the  oon« 
stitutlonal  oath  of  office  above  provided,  sooh  compensation 
to  be  taken  oot  of  the  amount  appropriated  for  the  support 
of  the  said  ooonty  ooort 
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S  861.  Stenagrapher  f»r  Coantx  Conrtu  of  LirlBgr- 
gton  and  oertain  oth  ^r  eonntles.  [  AnCd  1878, 188 »,  188B, 
1838,  1890,  1393,  1897.  Amendn'mt  to  take  ^ect  8epUmber  1, 
1897.]— The  county  Judge  in  either  of  the  counties  of 
Livingston,  Niagara,  Monroe,  Onondaga,  Osvego  or  Cort- 
la!id,  where  issues  of  foct  are  triable,  may  employ  a  steno- 
grapher to  take  stenographic  notes  upon  trials  thereat,  who 
is  entitled  to  a  compensation  to  be  certified  by  the  judge, 
not  eiceedlng  ten  dollars  for  each  day's  attendance  at  Uie 
request  of  the  judge.  The  stenograp  ler's  compensation  is 
a  charge  upon  the  county,  ani  in  the  cuiQty  of  Livingston 
must  be  audited,  allowed  and  paid  as  other  county  charges; 
and  in  the  coanties  of  Onondaga,  Monroe,  Niagara,  Oswego 
and  Cortland  must  be  paid  b^  the  county  treasurer,  on  an 
order  of  the  court,  granted  on  the  affidavit  of  the  steno- 
grapher, and  the  certificate  of  the  judge  that  the  services 
were  rendered.  The  county  judge  of  Erie  county,  and  the 
county  judge  of  Oneidi  county  may  each  appoint  and  may 
at  pleasure  remove  a  stenographer  of  said  court,  who  most 
attend  each  term  of  the  said  court  where  issues  of  fact  in 
civil  and  criminal  oases  are  triable,  and  who  shall  each  re< 
ceive  therefor  a  salary  of  fifteen  hundred  dollars  per  annum, 
to  ^ether  with  his  necessary  eip  inses  for  stationery,  to  be 
paid  by  the  treasurer  of  said  county  of  £rie,  and  the  treas- 
urer of  the  said  county  of  Oneida,  in  equal  mouthly 
installments,  on  the  certificates  of  said  judges  of  Erie  and 
Oneida  counties,  that  the  services  have  been  actually  per- 
formed or  the  expenses  necessarilv  incurred.  Said  stenogra- 
phers shall  also  report  and  transcribe  opinions  for  the  said 
county  judges,  as  well  as  special  proceedings  where  a 
stenographer  is  required,  without  addition!  compensa- 
tion. 


^ 
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CHAPTER  IV. 

LDOTATION  OP  THE  TIME  OF  ENFORCING  A  CIVIL 

REMEDY. 

TITLE  L— -Actions  for  thb  recovery  op  real  property. 
TITLE  n.-— Actions  oraER  than  for  the  recovery  o? 

REAL  property. 

ITTLE  EL— General  provision}?. 

TITLE  L 

Actions  for  the  recovery  of  real  property, 

I  Sn.  When  the  people  will  n6t  written     tnstrament    or 

sue.  Judgment. 

Sfi3.  Action  by  grantee  ftrom  the       9.  370.  Id . ;  what  constitutes  it. 

State.  371.  Adreree  po8fle80ion  under 

384.  Action  after  annnlllng  Iet>  claim  or  title  not  written, 

ters  patent.  372.  Id. ;  what  conRtitutee  it. 

36&,  366.  Seisin    within  twenty  373.  Relation   of  landlord  and 
years,   when    necessary,  tenant,  as   affecting   ad- 

etc.  verse  posseSHion. 

387.  Action  after  entry.  874.  Right  not  affected  by  de« 

368.  Poisession,     when     pre-  ncentcRnt. 

somed;  occupation  pre-  375.  Certain  disabilities  exclu- 
sumed  to  be  under  legal  ded  from  time  to  corn- 

title,  mence  action. 

366.  Adrerse  possession  under 

§  862.  The  people  of  the  state  will  not  sue  a  person  for  or 
with  reelect  to  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  Ihe  right  or  title  of  the  people  to  the  same,  unless 
either : 

1.  The  cause  of  action  accx^ed  within  forty  years  before  the 
action  is  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  re- 
ceived the  rents  and  profits  of  the  real  property,  or  of  some 
part  thereof,  within  the  same  period  of  time. 

§  863.  An  action  shall  not  be  brought  for  or  with  respect 
to  real  property,  by  a  person  claiming  by  virtue  of  letters  pat- 
^t  or  a  grant,  from  the  people  of  the  State,  unless  it  mi^ht 
have  been  maintained  by  the  people,  as  prescribed  in  this  title, 
if  the  patent  or  grant  had  not  been  issued  or  made. 

§  864.  Where  letters  patent  or  a  f^ant  of  real  property, 
issued  or  made  by  the  people  of  the  State,  are  declared  void 
hv  the  determination  of  a  competent  court,  rendered  upon  an 
allegation  of  a  fraudulent  suggestion  or  concealment,  or  of  a 
forfeiture,  or  mistake,  or  ignorance  of  a  material  fact,  or 
wrongful  detaining,  or  defective  title ;  an  action  of  ejectment, 
to  recover  the  premises  in  question,  may  be  commenced,  either 
by  the  people,  or  by  a  suteequent  patentee  or  grantee  of  the 
same  premises,  his  heirs,  or  assign-s,  within  twenty  years  after 
the  determination  is  made ;  but  not  after  that  period. 

§  865.  An  action  to  recover  real  property,  or  the  posses* 
non  thereof,  cannot  be  maintained  by  a  party,  other  than  the    ^7  Hun  16& 
people,  unless  t^e  plaintifT,  his  ancestor,  predecessor,  or  grant-  * 

or,  was  seized  or  poasessed  of  the  premises  m  question,  within 
twenty  years  before  the  commencement  of  the  action. 

§  366.  A  defence  or  counterclaim,  founded  upon  the  title 
U>  real  property,  or  to  rents  or  ser\'ices  out  of  the  same,  is  not 
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effectual,  unless  the  person  making  it,  or  under  whose  title  it 
is  made,  or  his  ancestor,  predecessor,  or  grantor,  was  seized  or 
possessed  of  the  premises  in  question,  within  twenty  years  be- 
fore tiie  committing  of  the  act,  with  respect  to  which  it  is 
made. 

§  367.  An  entry  upon  real  property  is  not  sufficient  or 
valid  as  a  claim,  unless  an  action  is  commenced  thereupon^ 
within  one  year  after  the  making  thereof,  and  within  twenty 
years  after  the  time,  when  the  right  to  make  it  descended  or 
accrued. 

§  368.  In  an  action  to  recover  real  property,  or  the  po»- 
V  Han,  1^.  session  thereof,  the  person  who  establishes  a  legal  title  to  the 
188  N.  Y.  as.  premises  is  presumed  to  have  been  possessed  thereof,  within 
the  time  required  by  law ;  and  the  occupation  of  the  premises^ 
by  another  person,  is  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title,  unless  the  premises  have  been 
held  and  possessed  adversely  to  the  legul  title,  for  twenty 
years  before  the  conmiencement  of  the  action. 

137N.Y.601.       ^  369.  Where  the  occupant,  or  those  under  whom  he 
claims,  entered  into  the  possession  of  the  premises,  under  claim 
1  App.  Dly.  of  title,  exclusive  of  any  other  right,  founding  the  claim  upon 
361.  a  written  instrument,  as  being  a  conveyance  of  the  premises 

in  question,  or  upon  the  decree  or  judgment  of  a  competent 
court ;  and  there  has  been  a  continued  occupation  and  posses- 
sion of  the  premises,  included  in  the  instrument,  decree,  or 
judgment,  or  of  some  part  thereof,  for  twenty  years,  under 
the  same  claim ;  the  premises  so  included  are  deemed  to  have 
been  held  adversely ;  except  that  where  they  consist  of  a 
tract,  divided  into  lots,  the  possession  of  one  lot  is  not  deemed 
a  possession  of  any  other  lot. 

ff^ifffiS'       §  370.  For  the  purpose  of  constituting  an  adverse  posses- 
lib  NT  440   ^^^  ^y  ^  person  claiming  a  title,  founded  upon  a  written  in- 
*^    •  '     •  strument,  or  a  judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  either  of  the  following  cases  : 

1.  where  it  has  been  usually  cultivated  or  improvecL 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

8.  Where,  althouga  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  lencing  timber,  either  for  the  purposes  of 
husbandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  the  farm  or  lot  that  has  been  len>  not 
cleared,  or  not  inclosed,  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  is  deemed  to  have  been  oc- 
cupied for  the  same  length  of  time,  as  the  part  improved  and 
cultivated. 

§  371.  Where  there  has  been  an  actual  continued  occupa- 
Ue«.  y.  34.   ijJqu  Qf  premises,  under  a  claim  of  title,  exclusive  of  any  other 
right,  but  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  the  premises  so  actually  occupied,  and  no 
others,  are  deemed  to  have  been  held  adversely. 

§  372.  For  the  purpose  of  constituting  an  adverse  pos- 

116 n.  T.  34*   session,  by  a  person  claiming  title,  not  founded  upon  a  written 

instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have 

been  possessed  and  occupied  in  either  of  the  following  cases^ 

and  no  other  &t 

1.  Where  it'has  been  protected  by  a  substantial  indosure. 

2.  Where  it  has  been  usually  cultivated  or  improved* 

1UKX670.      §  373.  Wlter^l^  relation  of  landlord  and  tenant  bns 
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existed  between  an^  persons,  the  possession  of  the  tenant  is 
deemed  the  possession  of  the  landlord,  until  the  expiration  of 
twentv  years  after  the  termination  of  the  tenancy ;  or,  where 
there  nas  been  no  written  lease,  until  the  expiration  of  twenty 
years  after  the  last  payment  of  rent ;  notwithstanding  thM 
the  tenant  has  acquired  another  title,  or  has  claimed  to  hold 
adverselv  to  his  landlord.  But  this  presumption  ^all  not  be 
made,  amr  the  periods  prescribed  in  this  section. 

§  374.  The  right  of  a  person  to  the  possession  of  real  >-^ 

property  is  not  impaired  or  affected,  by  a  descent  being  cajst, 
m  consequence  of  the  death  of  a  person  in  possession  of  the 
property. 

§  3*76.  If  a  person,  who  might  maintain  an  action  to  re-  S?i*Vo**» 
cover  real  property,  or  the  possession  thereof,  or  make  an   Si  v  ei? 
entry,  or  interpose  a  defence  or  counterclaim,  founded  on  the         *    * 
title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
is,  when  his  title  first  descends,  or  his  cause  of  action  or  righi 
of  entry  first  accrues,  either : 

L  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane;  or. 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ited in  this  title,  for  commencing  the  action,  or  making  the 
entry,  or  interposing  the  defence  or  counterclaim;  except 
that  the  time  so  limited  cannot  be  extended  more  than  ten 
years,  after  the  disability  ceajses,  or  after  the  death  of  the 
person  so  disabled. 

TITLE  n. 

Actions  other  than  for  the  recovery  of  real  property, 

I  376.  When  Mtiflfaotion  of  Jadg-  tlons. 

ment  presomed.  2  390.  Action  i^aiast  a  non-resl- 

377.  Effect  of  retarn  of  execu-  dent,    upon    a    demand 

tion.  bftrred  by  the  law  of  his 

378.  How  presamption  raised.  residence. 

379.  Limitation  of  action  to  re-  891.  When  (>er8on  liable,  etc., 

deem  from  a  mortgage.  dies  without  the  State. 

380.  Other  periods  of  limitation.  892.  Cause  of  action  accruing 

381.  Within  twenty  years.  between  the  death  of  a 
S82.  Within  six  years.  testator  or  intestate,  and 
383   Within  three  years.  the  grant  of  letters. 

3M.  Within  two  years.  393.  No  limitation  or  action  on 

S8Su  Within  one  year.  bank  notes,  etc. 

380.  When  cause  of  action  ac-  894.  Action  against  directors, 

ernes  on  &  current  ac-  etc.,  of  banks. 

coant.  396.  Acknowledgment  or  new 
887.  Action  for  penalty,  etc.,  by  promise  must  be  in  wri- 

anv  person  who  will  sue.  tiog* 

388.  Actions   not  before    pro-  396.  Exceptions,  as*  to  persons 

Tided  for.  under  disabilities. 

380.  Actions  by  the  people  sub-  397.  Defence  or  counterclaim. 

Jeot  to  the  same  iimitap 

§  376.  lAm*dlSllj  1894.]  A  final  j udgment  or  decree  for  25 Hun  a? 
a  sam  of  money,  or  directing  the  payment  of  a  sum  of  9Abb.  i<l.  C. 
money,  heretofore  rendered  in  a  surrogate's  court  cf  the  316. 
state,  or  heretofore  or  hereafter  rendered,  in  a  oourt  of  re-  J^h^'^'I?}' 
cord  within  the  United  States,  or  elsewhere,   or  hereifter  ^in"y*.626! 
docketed  parsnant   to    the    provisions  of   section    thirty  144N.Y.49& 
hnndred  and  seyenteen  of  this  act,  is  presumed  to  be  paid 
and  satisfied,  after  the  expiration  of  twenty  years  from  the 
time  when  the  party  reeovering  it  was  first  entitled  to  a 
mandate  to  enforce  it^     This  presumption  is  conolasiye^  ex- 
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cept  as  against  a  person  who  within  twenty  years  from  that 
time,  makes  a  pHymeot  or  acknowledge  au  indebta  Iness  of 
some  part  of  the  aiuonnt  recovered  by  the  jadgment  or  de- 
crf  e,  or  his  heir  or  personal  representative,  or  a  person  whom 
he  otherwise  rcpreseots.  Such  an  acknowledgment  must  be 
in  writing,  and  bigned  by  the  person  to  be  chatged  thereby. 

§  377.  If  the  proof  of  payment,  under  the  last  section, 
consists  of  the  return  of  an  execution  partly  satisfied,  the  ad- 
verse party  may  show,  in  full  avoidance  of  the  effect  thereof, 
that  the  alleged  partial  satisfaction  did  not  proceed  from  a 
payment  made,  or  a  sale  of  property  claimed,  by  him,  or  by  a 
person  whom  he  represents. 

96fiaD,l73.  §  378.  A  person  may  avail  himself  of  the  presumption 
created  by  the  last  section  but  one,  under  an  allecration  that 
the  action  was  not  conwienced,  or  that  the  proceeding  was  not 
taken,  within  the  time  tliereiu  limited. 

59  State  Rep.  g  370.  An  action  to  redeem  real  property  from  a  mort- 
Ki  *H  MO  6®€®'  ^'^^^  <^''  without  an  account  of  rents  and  profits,  may  be 
81  Hun,  -«w.  maintained  by  the  mortgagor,  on  those  claiming  under  him, 
a^inst  the  mortgagee  in  possession,  or  those  claiming  under 
him,  unless  he  or  they  have  continuously  maintained  an  ad- 
verse possession  of  the  mortgaged  premises,  for  twenty  years 
after  the  breach  of  a  condition  of  the  mortgage,  or  the  non-ful- 
fillment of  a  covenant  therein  contained. 

142N.Y.534.  ,    _^- 

26  Hun,  173.        ^  ooO.  The  following  actions  must  be  commenced  within 
116  N.  Y.  351.    the  following  periods,  after  the  cause  of  action  has  accrued. 

134N.\-139.  «-»#>**< 

102N.Y.4'^3.       S  381.  C^m^d  1877.]    Within  twenty  years : 

23  Abb.   N.       An  action  upon  a  sealed  instrument. 

C.  479.  But  where  tne  action  is  brought  for  breach  of  a  covenant  of 

7f  Hun,  SOT.   sei2in,  or  a^inst  incumbrances,  the  cause  of  action  is  for  the 

purposes  oi  this  section  only,  deemed  to  have  accrued  upon  an 

eviction,  and  not  before. 

81  Hun.  129.       §  88i.  [  Am'd  1877,  1894.]  Within  six  years : 

U  MlMC*.  3dol  afTd  in  102  N.  T.  494 ;  13  Abb.  N.  G.  413;  42  Hud.  628;  116  N.  T.  80;  81 
N  Y.  StAte  Bep.  17;  123  N.  Y.  152;  134  N.  Y.  139;  140  Id.  150;  IS  Misc. 
666 

48N.T.Sup-       I.  An  action  upon  a  contract  obligation  or  liability,  express 

er.  (H.  (J.  &   or  implied ;  except  a  judgment  or  sealed  instrument. 

8.)  211.  9  5j   Y.  8tate  Rep.  716. 

87  Hun, 397.  2.  An  action  to  recover  upon  a  liability  created  by  statute ; 

148  N.  Y.  1.  except  a  penalty  or  forfeiture. 

82  now.  Pr.  ^'  ^"  action  to  recover  damages  for  an  iujury  to  property, 
255.  '  or  a  personal  injury ;  except  in  a  case  where  a  dincrent 
41  Knn,600;  period  is  expressly  prescribed  in  this  chapter. 

53  N. Y.  Sup-    er,  Ot  (J.  k  B.)  331 ;  6  App.  Dir.  6M. 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum 
87N.  Y.  87,  of  money,  on  the  ground  of  fraud,  in  a  case  which,  on  the 
ft  b  I  ^5r9  thirty-first  day  of  Deceinljer,  eighteen  hundred  and  forty-six, 
48  N  Y*8ilp^  was  cognizable  by  the  court  of  cnanccry.  The  cause  of  action, 
er.  ('t.  (J.<&  ^'1  such  a  case,  is  not  deemed  to  have  accrued,  until  the  dis- 
8.)  4r>4.  CO  very,  by  the  i^laintiff,  or  the  person  under  whom  he  daims, 
9  N.  Y.  Stnte    of  the  lacts  constituting  the  fraud. 

5^%  Y^iu     '^  ^*  ^'  ^"PP'  '*»  -^  ^-  ^'  ^^^*  ^®P-  '''*'^'  26  Id.  714 ;  116N.Y.361, 

6.  An  action  to  establish  a  will.  Where  the  will  has  been 
lost,  concealed,  or  destroyed,  the  oo.use  of  action  is  not  deemed 
to  have  accrued,  until  the  discovery,  by  Uie  plaintiff,  or  the 
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^/d^nlt'^  ^^  '^"°'*'  ^^  ^'  ^^*'  '^P^^  ^^^^^  i*« 

^nL^^f^*"""  "^^^  *  judgment  or  decree,  rendered  in  a 

court  not  of  record,  except  where  a  transcript  bbaJl  be  filed 

pnrsnant  to  section  thirty  hundred  and  seventeen  of  th's 

act,  and    also    except  a  decree  heretofore  rendered  in  a  ?  """•JBT. 

a««Kis  deemed  to  have  accrued  when  final  judgment  wel  sm  T. 

renaered.  8tateR€p.21 

8  383.  iAm'd  1877.]    Within  three  years :  92  N  Y  584 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other   l^fi  ' 

eSion'!''  ^^O'^-Payment   of  money  collected 'upon  an   2?Hin.2M. 

a  An  action  against  a  constable,  upon  any  other  liabilif  v 
incurred  by  him,Ty  doing  an  act  in W  offldaf  cSyfor  b^ 
the  omuHon  of  an  offlciafduty ;  except  an  escapi.         '       ^ 

3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture 

'  S^^  ^^A'^i''^  ^f^Vi^  S^^  person^^gri^ved,  or  t^  thai 
person  and  the  peopFe  of  the  State ;  except  where  the  statute 
fmpoang  it  prescribes  a  different  lilnitatiSn. 

4.  An  action  a^inst  an  executor,  administrator  or  rM>Piir<>i* 

prracnbedby  law,  in  a  special  proceeding,  iistitVoed  in  a    *^^""»^«- 
court  or  befoi  e  a  ludisre,  brought  to  recover  a  chattel,^  dam^ 
ages  for  taking,  detaining,  or  injuring  personal  proi)erty,Ty 
the  defendant,  or  the  person  whom  he  represents.  ^ 

T^idUngTrom^^li^^^a''"  ^"""^  ^^^  ^  ^^-^  ^-j-^^    2^^  I^^f 

5  884.     iAm*d  1896.]    Within  two  years: 

1.  Au  acflon  to  recover  damages  for  libel,  slander,  assault, 
battery,  seduction,  criminal  conversaUon,  false  imprison- 
ment or  malicious  prosecution. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
ftfae  people  of  the  tftate.  ^        ^ 

§  385.  Within  one  year :  -  Montn  T. 

-   -^^  J^^u^^?.^  ^"?^a  filieriff  or  coroner,  upon  a  liability   Bui.  7.        ' 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  bv  49  Hua.  308. 
the  omission  of  an  official  duty :  except  the  non-payment  of 
monev  collected  upon  an  execution. 

2.  An  action  against  an;r  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  mipnsoned  by  virtue  of  a  civil  miidate. 

§  386.  In  an  action  brought  to  recover  a  balance  due  2  Dem  tan 
upon  a  nautuaL  open,  and  current  account,  where  there  have   7  Civ?*  Pro' 
been  reciprocal  demands  between  the  parties,  the  cause  of   282. 
action  IS  de«ned  to  have  accrued  from  the  time  of  the  last  s  \pn   dw 
item,  proved  in  the  account  on  either  side.  687, 

§  387.  An  action  upon  a  statute  for  a  penalty  or  f or- 
reiture,  given  wholly  or  partly  to  any  pei-son  who  will  prose- 
»te  for  the  same,  must  be  commenced  within  one  vear  after 
ibe  oonmiisRion  of  the  offence  ;  and  if  the  action  is  not  com- 
nenced  within  the  year  by  a  private  person,  it  may  be 
(ommenced  within  two  years  thereafter,  in  behalf  of  the 
^ple  of  the  State  by  the  Attorney-General,  or  the  district- 
attorney  of  the  county  where  the  offence  was  committed. 

§  388.  An  action,  the  Umitation  of  which  is  not  speciallv 
prescribed  m  this  or  the  last  title,  must  be  ci>mmenced  within   ^*  ^.bb.  N. 
en  years  after  the  cause  of  action  accrues.  ^'  ^J.-  „ 

pT'K36Hun,100;  16  N.  Y.  State  Rep.  46;  51  Kan,  611;  531d.611j  25    142N  t"^ 
I.  y.8taU»K«p.64l:  133N.V.  512;  5  App.Dlv.71.  "  142N.Y.1. 
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§  389.  The  limitations,  prescribed  in  this  title,  apply  alike 
to  actions  ^rought  in  the  name  of  the  people  of  the  SUtte,  or 
for  their  benefit,  and  to  actions  by  private  persons^ 

•VN.  Y.  186.  §  3^^-  Where  a  cause  of  action,  which  does  not  involve 
the  title  to  or  possession  of  real  property  within  the  Stat«, 
accrues  against  a  person,  who  is  not  then  a  resident  of  the 
State,  an  action  cannot  be  brought  thereon  in  a  court  of  the 
State,  against  him  or  his  personal  representative,  after  the 
expiration  of  the  time,  limited,  by  the  laws  of  his  residence, 
for  bringing  a  like  action,  except  by  a  resident  of  the  State, 
and  in  one  of  the  following  cases : 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of 
a  resident  of  the  State. 

3.  Where,  before  the  expiration  of  the  time  so  limited,  the 
person,  in  whose  favor  it  originally  accrued,  was  or  became  a 
resident  of  the  State ;  or  the  cause  of  action  was  assigned  to, 
and  thereafter  continuously  owned  by,  a  resident  of  the  State. 

t301.  [Am?d  1877.]    If  a  person,  against  whom  a  cause  of 
^  ^^  on  exists,  dies  without  the  State,  the  time  which  elapses 

iiSiSb^'^  between  his  death,  and  the  expiration  of  eight^n  months 
after  the  issuing^  within  the  State,  of  letters  testamentarv  or 
letters  of  administration,  is  not  a  part  of  the  time  limited  for 
the  commencement  of  an  action  therefor,  against  his  executor 
or  administrator. 

§  392.  lAm^d  1877.]  For  the  purpose  of  oompiting  the 
SOIty  Ct26.  time,  within  which  an  action  must  be  commenced  in  a  court 
89  Hun,  112.  of  the  State,  by  an  executor  or  administrator,  to  recover 
personal  property,  taken  after  the  death  of  a  t^tator  or 
intestate,  ana  before  the*  issuing  of  letters  testament«.ry  or 
letters  of  administration ;  or  to  recover  damages  for  taking, 
detaining,  or  injuring  personal  property  within  the  same 
period ;  tne  letters  are  deemed  to  have  been  issued,  within 
six  years  after  the  death  of  the  testator  or  intestate.  But 
where  an  action  is  barred  by  this  section,  any  of  the  next  of 
kin,  legatees,  or  creditors,  wno,  at  the  time  of  the  transaction 
upon  which  it  might  have  been  founded,  was  within  the  age 
oi  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  may,  within  five  years  after  the  cessation  of  such 
a  disbiiity,  maintain  an  action  to  recover  damages  by  reason 
thereof ;  in  which  he  may'  recover  such  sum,  or  the  value 
of  such  property,  as  he  would  have  received  upon  the  final 
distribuuon  of  'the  estate,  if  an  action  had  been  seasonably 
commenced  by  the  executor  or  administrator. 

§  393.  This  chapter  does  not  affect  an  action  to  enforce 
the  payment  of  a  bill,  noto,  or  other  evidence  of  debt,  issued 
by  a  moneyed  corporation,  or  issued  or  put  in  circulation  as 
money. 

§  894*  Actfon  Against  directors,  etc.5  of  banks.  [Am'd 

18y7,  1897,  amfndmerU   to  lake  effect  September  1,  1897.]— 

This  chapter  does  not  nffect  an  action  agamst  a  director  or 

stockholder  of  a  moneyed  corporation,  or  bankingk^880cia- 

tion,  to  recover  a  penalty  or  forfeiture  imposed,  or  to  en- 

__  force  a  liability  created  by  the  common  law  or  by  statute  ; 

21>em!  29/    ^^^  ^^^  *  ^°  action  mnat  be  brought  vrithin  threa  years  aftei 

107  N.Y.  346.  the  cause  of  aolion  has  accrued. 

SML  rey'gU  §  396.  An  acknowledgement  or  promise,  contained  in  a 
writing  signed  by  the  party  to  be  charged  thereby,  is  the  only 
competent  evidence  of  a  new  or  continuing  contract,  whereby 
to  tuce  a  case  out  of  the  operation  of  this  l''tle.    But  this  see- 
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tioii  does  not  alter  the  effect  of  a  payment  of  principal  or  in-  N.  T.  Bute 
teresU  «  B«p.  674. 

§  896.  If  a  person,  entitled  to  maintain  an  action  specified  5  Bedt  4nL 
in  this  title,  except  for  a  penalty  or  forfeiture,  or  aeainst  a 
sheriff  or  otner  officer  for  an  escape,  is,  at  the  time  wnen  the 
cause  of  action  accrues,  either : 

L  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or. 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ited in  this  title  for  commencmg  the  action :  except  that  the 
time  so  limited  cannot  be  extended  more  tnan  five  years  by 
any  such  disability,  except  infancy ;  or,  in  any  case,  more 
than  one  year  after  the  disability  ceases. 

§  807.  A  cause  of  action,  upon  which  an  action  cannot  be   36M.Y.8iipp. 
maintained,  as  prescribed  in  this  title,  cannot  be  effectualiy  in-     ^' 
terposed  as  a  defence  or  counterclaim. 


TITLE  HL 
Cfeneral  provisions. 


1996. 


to 


When    action  deemed 
be  commenced. 

Attempt  to  oommence  ac- 
tion in  a  court  of  re- 
cord. 

Id. ;  in  a  court  not  of  re- 
cord. 

Exception,  when  defend- 
ant 18  withoat  the  State. 
402.  Id.;  when  aperson,entitled, 
eto.,  dies  before  limita- 
tion expires. 

Id.;  when  a  person  liable, 
eto.,  dies  within  the  State. 

Tn  suits  by  aliens,  time  of 
disability  In  case  of  war 
to  be  dedacted. 
40&  ProTision  where  Judgment 

has  been  refersed. 
406.  Stay  by  mjnnctlon,  eto   to 
be  deducted. 


100. 
401. 


408. 

404. 


i  407.  Certain  actions  by  a  prin- 
cipal, for  misconduct  of 
an  Asent,  etc 
406.  Disability  must  exist  when 
right  accrues. 

409.  If  sereral  disabilities,  1:0 

limitation  until    all    re- 
mored. 

410.  Provision  when  the  action 

cannot    be    mainiained 
without  a  demand. 

411.  Provision  in  case  of  sub- 

mission to  arbitration. 
418.  Provision  when  action  is 
discontinued,  eto.,  after 
answer. 

413.  How  objeotlon  taken,  un- 

der this  chapter. 

414.  Cases  to  which  this  chap 

tor  applies. 
410.  Mode  of  computing  peri- 
ods of  limitation. 


§  398.  {Am^d  1877.]  An  action  is  commenced  against  a 
defendant)  within  the  meaning  of  any  provision  of  this  act, 
which  linuts  the  time  for  commencing  an  action,  when  the 
summons  is  served  on  him ;  or,  on  a  co-defendant  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him. 

§  dOO.  An  attempt  to  commence  an  action,  in  a  court  of 
-record,  is  equivalent  to  the  commencement  thereof  against 
each  defendant,  within  the  meaning  of  each  provision  of  this 
act,  which  hmits  the  time  for  commencing  an  action,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually 
served,  to  the  sheriff,  or.  where  the  sheriff. is  a  party,  to  a  cor-  V^^^iY'^ 
oner  of  the  county,  in  which  that  defendant  or  one  or  two  or  Ji  Hun  tSi 
m^re  co-defendants,  who  are  joint  contractors  or  otherwise  ' 

united  in  interest  with  him,  resides  or  last  resided ;  or,  if  the 
defendant  is  a  corporation,  to  a  like  officer  of  the  county,  in 
which  it  is  establifihed  bv  law,  or  wherein  its  general  busmess 
is  or  was  last  transacted,  or  wherein  it  keeps  or  last  kept,  an 
ofllce  for  the  transaction  of  business.  But  in  order  to  entitle  a 
plaintiff  to  the  beneflt  of  this  sectioui  the  delivery  of  the  sum* 


78  N.Y.  90; 
Id.  282. 
13  Civ.  Pro. 
278. 
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mons  to  AH  officer  mnst  be  followed,  within  sixty  dajB  after 
the  expiration  of  thn  time  limited  for  the  aotaal  commence- 
ment of  the  actinn,  by  personfll  service  thereof  npon  the  de- 
fendant songbt  to  be  charged,  or  by  the  fir^t  publication  of 
the  summons,  as  against  that  defendant,  pniBoaxit  to  an 
order  for  service  npon  him  in  that  manner. 


§  400*  The  last  section,  excluding  the  provision  requiring 
a  publication  of  service  of  the  summons  within  sixty  days, 
applies  to  an  attempt  to  commence  an  action  in  a  court  not 
of  record,  where  the  summons  is  delivered  to  nn  officer  an- 
thorized  to  serve  the  same,  within  the  city  or  tovn  wherein 
the  person  resides  or  the  corporation  is  located,  as  specified 
in  that  section;  provided  that  actual  service  thereof  is  made 
with  due  diligence. 


1A8N.Y.306. 


7  Civ.  Pro.      §  401,     [Am'd  1877,  1888,  1896,  amendment  to  take  effect 
823.  September  1,  1896.]    If,  when  the  cause  of  action  accrues 

102^  N.  Y.,  against  a  person,  he  is  \\  ithout  the  state,  the  action  may  be 
16^  Ibb.  N.  commenced  within  the  time  limited  therefor,  after  his  re- 
G.  A72.  '  turn  into  the  state.  If,  after  a  cause  of  action  has  accrued 
wQvv'SI^  against  a  person,  he  departs  from  the  state  and  remains 
1 4Q  vxr  ontf  continuously  absent  therefrom  for  the  space  of  one  year  or 
more,  or  if,  without  the  knowledge  of  the  person  entitled  to 
maintain  the  action,  he  resides  within  the  state  under  a 
false  name,  the  time  of  his  absence  or  of  such  residenee 
within  the  Ktate  under  such  fidse  name  is  not  a  part  of  the 
timelimited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply  whiles  designation  made  as  prescribed 
in  section  four  hundred  and  thirty  or  in  sub-division  second 
of  section  four  hundred  and  thirty-two  of  this  act  remain  sin 
force.  Nothing  in  this  act  contained  shall  revive  nny  cause 
of  action  barred  by  the  statute  as  it  existed  prior  to  the 
passage  of  this  act 


10  N  7  §  M^»  If  a  person,  entitled  to  maintain  an  action,  dies 

state  Bep.  before  the  expiration  of  the  time  limited  for  the  commence- 

339.  ment  thereof,  and  the  cause  of  action  survives,  an  action  may 

*8  Hun,  »7.     |>e  commenced  by  his  representative,  after  the  expiiation  <5 

that  time,  and  within  one  year  after  his  death. 
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§403.  [iim'd  1879,  1891,  1896.]      The  term  of  eighteen  2iHnn.i») 
mootba  after  the  death,  witiiin  the  state,  of  a  person  against  2  Dem.  29. 
whom  a  cause  of  action  ezisls,  or  of  a  person  who  shall  have  ^^  ^a^k  ^ 
died  within  sixty  days  ufter  an  atiempt  shall  have  been  gtato    Rep 
made  to  comment  e  an  action  against  him  pnrsnant  to  the  631. 
provisionii  of  section  three  hundred  and  binety-oiiie  of  (his  49  Hnn.  439 
a<-t,  is  not  a  patt  of  the  time  limited  for  ti  e  com  mencement  ^^  fd^4ou^ 
of  an   action  against  bis  executor  or  admiristrator.      If 
letters  testamentary  or  letters  of  administration  upon  bis  149   id.  61. 
estate  are  not  issued  within  the  state,  at  least  six  months 
before  the  expiration  of  the  time  to  bring  the  action,  as  ex- 
U  nded  by  the  foregoing  provision  of  this  section,  the  term 
of  one  year  after  such  letters  are  issued,  is  not  a  part  of  the 
time  limited  for  tie  commencement  of  such  an  action.    The 
time  during  which  an  action  is  pending  in  a  court  of  record 
be&ween  a  person  or  persons  and  an  executor  or  adminis- 
trator,   wherein   the  person  or  pernons   claim  to  recover 
from  the  executor  or  administrator  auy  money  or  other  prop- 
erty claimed  by  said  executor  or  admin  strator  to  belong  to 
the  e/«tate  of  the  (ieoedent,  oris  embraced  in  the  inventory 
oft*ie  a<sRets  of  said  decedent's  estate,  is  not  a  part  of  the 
time  limited  for  the  commencement  of  an  action  against  an 
executor  or  administrator,  for  a  claim  against  the  estate  of 
the   decedent  until  the  final  determination  of  the  ac.ion 
broog  t  to  recover  said  or  other  property,  clnimed  by  said 
executor  or  administratorto  belong  to  said  decedent's  estate  : 

1.  Whf^re  the  claim,  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  rr  administrator  in  an  action  in  a  court  of  record  or 
under  s  ction  twenty-seven  hundred  and  eighteen  of  this 
code,  nfter  trinl  on  the  merits. 

2.  Where  a  legatee  brings  an  action,  or  institutes  a  pro- 
ceeding against  an  executor  or  administrator  with  the  will 
annexed,  to  enforce  the  payment  of  a  legacy. 


§  404.  Where  a  person  is  disabled  to  sue  in  the  courts  of 
the  Slate,  by  reason  of  either  party  being  an  alien  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the  time 
ot  the  continuance  of  the  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 


8  405*  If  an  action  is  commenced  within  the  time  limited  ^^^%H'  l^' 
therefor,  an<1  a  judgment  therein  is  reversed  on  appeal,  with-  ^45  n.  Y.  414! 
out  awiirding  a  new  trial,  or  the  action  is  terminated  iu  any 
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other  manner  than  by  a  voluntary  discontinaance,  a  dis- 
missal of  the  complaint  for  neglect  to  prosecnte  the  action, 
or  a  final  judgment  upon  the  merits;  tne  plaintiff,  or,  if  he 
dies,  and  the  Cduse  of  action  surviyes,  his  representatiyes 
may  commence  a  new  action  for  the  same  cause,  after  the 
expiration  of  the  time  so  limited,  and  vithin  one  yoar  after 
Buoh  a  reversal  or  terminatioii. 
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§  406,  Where  the  oommeaoement  of  an  actioa  has  been  47^00  080 
stayed  by  injunction,  or  by  other  order  of  a  court  or  judge,  or  12a  N.V.  2tt[ 
bj  statutory  prohibition,  the  time  of  the  continuance  of  the 
sUy  is  not  a  part  of  the  time,  limited  for  the  commencement 
of  the  action. 

§  407.  Where  an  injury  results  from  the  act  or  omission 
of  a  d^Mity  or  agent,  the  time,  within  which  an  action  to  re- 
cover damages  bv  reason  thereof,  must  be  commenced  by  the 
princi^d,  against  the  deputy  or  a^ent,  must  be  computed 
from  the  time,  when  a  judgment  against  the  principal,  for  the 
act  or  omission,  is  first  recovered  oy  the  aggrieved  person  ; 
and  a  subsequent  reversal  or  setting  aside  of  the  judgment 
does  not  extend  the  time. 

§  408.  A  person  cannot  avail  himself  of  a  disability  unless  91  n  T  8(Wl 
it  existed  when  his  right  of  action  or  of  entry  accrued. 

§  409.  Where  two  or  more  disabilities  co-exist,  when  the      ^ 
the  right  of  action  or  of  entry  accrues,  the  limitation  does  not   boI°i?' 
attach,  mitil-all  are  removed.  * 

§  410.  Where  a  right  exists,  but  a  demand  is  necessary  *i,^'^*n**» 

to  entitle  a  person  to  maintain  an  action,  the  time,  within  JJL?  ^  ****** 

which  the  action  must  be  commenced,  must  be  computed  go  Id   637* 

from  the  time,  when  the  right  to  make  the  demand  is  com-  47  id.  539 1 

plete  ;  except  in  one  of  the  following  cases :    *  App.  diy.  71.  so  Id.  674. 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  128N.Y.864. 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  *  *^?  ^• 
person  acting  in  a  fiduciary  capacity,  the  time  must  be  com-  i  aj,? 
puted  from  the  time,  when  the  person,  having  the  right  to 

make  the  demand,  has  actual  knowledge  of  the  facts,  upon 
which  that  right  depends. 

2.  '/Vliere  there  was  a  deposit  of  money,  not  to  be  repaid  at 

a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of  W  N,Y,  i»l. 
personal  property,  not  to  be  returned,  specincall^r  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

§411.  Where  the  persons,  who  might  be  adverse  parties 
in  an  action,  have  entered  into  a  written  agreement  to  submit 
to  arbitration,  or  to  refer  the  cause  of  action,  or  a  controversy 
in  which  it  might  be  available,  or  have  entered  into  a  written 
submission  thereof  to  arbitrators  ;  and  before  an  award,  or 
other  determination  thereupon,  the  agreement  or  submission 
is  reveled,  so  as  to  render  it  ineffectual,  by  the  death  of  either 
party  thereto,  or  by  the  act  of  the  person  against  whom  the 
action  might  have  been  brought ;  or  the  execution  thereof, 
or  the  remedy  upon  an  award  or  other  determination  there- 
under^ is  stayed  by  injunction,  or  other  order  procured  by 
him  from  a  competent  court  or  judge ;  the  time  which  has 
elapsed,  between  the  entering  into  the  written  submission  or 
agreement^  and  the  revocation  thereof,  or  the  expiration  of 
the  stav,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  the  action. 

§  412.  Where  a  defendant  in  an  action  has  interposed  an  01  m  Yg4.*i 
answer,  in  support  of  which  he  would  be  entitled  to  rely,  at  j^^p'  ^^ 
the  trial,  upon  a  defence  or  counterclaim  then  existing  in  his 
favor,  the  remedy  upon  which,  at  the  time  of  the  commence- 
ment of  the  action,  was  not  barred  by  the  provisions  of  this 
cbafyter  ;  and  the  complaint  is  dismissed,  or  the  action  is  dis- 
continued, or  abates  in  consequence  of  the  pluintiff^s  death  : 
WM  time  which  intervened  between  the  commencement  ana 
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the  termination  of  the  action,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  an  action  by  the  defendant,  to  re- 
cover for  the  cause  of  action  so  interposed  as  a  defence,  or  ^ 
interpose  the  same  defence  in  another  action  brought  by 
the  same  plaintiff,  or  a  person  deriving  title  from  or  under 
him. 

14  N-  Y.  §  413.  The  objection,  that  the  action  was  not  commenced 

State  R^.    within  the  time  limited,  can  be  taken  only  by  answer.    The 

27  Hun  1^    corresponding  objection  to  a  defence  or  counterclaim  can  be 

'      *    taken  only  bv  reply  ;  except  where  a  reply  is  not  requii'ed,  in 

order  to  enable  the  plaintiii  to  raise  an  issue  of  fact,  upon  an 

allegation  contained  in  the  answer. 

fliN  v  R99  §  414.  ITie  provisions  of  this  chapter  apply,  and  oonsti- 

nff^K    48  N  ^^     *'^®  ^^^y  rules  of  limitation  applicable,  to  a  civil  action  or 

Y.  Super  c:t.  special  proceeding,  except  in  one  of  the  following  cases : 

(J.  AS.)  44!  30  Hun,  537;  13  Abb.  N.  G.418;  7  Civ.  Pro.  S23;  23  Abb.  N.  C.  479;  119 

144 N.  Y.MS.  N.  Y.  344.  133  H.  Y.  612. 

48  N  Y  SuD-  !•  A.  case,  where  a  different  limitation  is  specially  prescribed 
er.  Ct(J.  &  by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
8,  j  333.  *         contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  eighteen  hundred  and  forty-eight.    The 
statutes  then  in  force  govern,  with  respect  to  such  a  cause  of 
action  or  defence. 
94N  Y  217       ^'  '^^^^^e?  not  included  in  the  last  subdivision,  in  which  a 
aflf  g,  14      '    person  is  entitled,  when  this  act  t-akes  effect,  to  commence  i.n 
Week.  DIk.    action,  or  to  institute  a  special  proceeding,  or  to  take  any 
177.    proceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment, 
lOlN.Y.  563,   where  he  commences,  institutes,  or  otherwise  resorts  to  the 
*^  H  ^^4fti     same,  before  the  expiration  of  two  years  after  this  act  takes 
HUD,  484.    effect;  in  either  of  which  cases,  the  provisions  of  law  apph- 
cable  thereto,  immediately  before  this  act  takes  effect,  con- 
tinue to  be  so  applicable,  notwithstanding  the  repetd  thereof. 
4.  A  case,  where  the  time  to  commence  an  action  has  ex- 
pired, when  this  act  takes  eifect. 

The  word  "  action,*'  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do  as  includiu;^  a  special 
proceeding,  or  any  proceeding  therein,  or  in  an  action. 

§  416.  The  periods  of  limitation,  prescribed  by  this  chap- 
ter, except  as  otnerwise  specially  prescribed  therein,  must  he 
computed  frt^m  the  time  of  the  accruing  of  the  right  to  relief 
by  action,  special  proceeding,  defence^  or  otherwise,  as  the 
ca.se  requires,  to  the  time  when  the  claim  to  that  relief  is  act- 
ually interposed  by  the  party,  as  a  plaintiff  or  a  defendant, 
in  the  particular  action  or  special  proceeding. 

CHAPTER  V. 

COMMENCEMENT  OF  AND  PARTIES  TO  AN  ACTION. 

TITLE  I. — Commencement  op  an  acttion. 

TITLE  II.— Parties  to  an  action. 

TITLE  L 

Commencement  of  an  action, 

AsTicLB  1.  The  Bummons  and  accompanying  papers  :  pers>on»l  ser- 
Tfco  thereof;  Rppeamnce  of  the  defendant. 
2.  Substitutes  for  personal  service  in  special  cases. 

ARTICLE  FIRST. 

The  Summons  and  Accompanying  Papers  ;  Per.sonai,  Seb- 

vicb  thereof  ;  appearance  of  the  defendant. 
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i  416.  Action  to  be  commenced       g  426.  How  personal   Mirlee  of 
by  HummoiiM ;  Ume  when  «ummoDa   madd  upon  a 

oourl  acquires  Jurisdio-  nnliiral  pen*on. 

tion.  427.  42S.  Id. ;  in  certafn  ca^es  of 

417.  ReqiiiMtes  of  summons.  infancy,  or  lunacy,  etc., 

418.  Form  of  aumroons.  not  Judicially  declared. 

419.  Senrice  of  copy  complaint  429.  Id.;  when  delivery  of  copy 

ornoiioewith  anmmons;  to  lunatic  dijipensed  with. 

conse<^uencA  of  failure.  430.  Designalion,  by  a  resident, 

420.  C'vies  wnere  such  seryice  of  a  person  upon  whom 

must  l>e  made.  to  serve  a  summouH  ciur- 

4^1.  A  ppearan'^e  of  defendant.  ing  his  absence;  effect 

422.  When  defendant  must  an-  and  revocation  thereof. 

swer  at  time  of  appear-  431.  How   pergonal   service  of 

in^.  summons  made  upon  a 

423.  Notice     of    no     personal  domestic  corporation. 

claim  ;  effect  of  service  432.  Id. ;  upon  a  foreign  cor^ 

thereof.  poration. 

424.  Effect  of  voluntary  appear-  433.  Service  of  process,  etc.,  to 

ance.  commence  a  specUl  pro- 

425.  Summonfl  ;  when  and  by  ceeding. 

whom  served.     Sheriffs  434.  Proof  ol  senrice  of  sum- 

duty,  moos,  etc. ;  how  made. 

§  416.  A  civil  action  is  commenced  by  the  service  of  a  ISON  r  671. 
summons.  But  from  the  time  of  the  granting  of  a  provisional 
reme<ly,  the  court  ao(iiures  jurisdiction,  and  has  control  of 
all  the  subsequent  proceedings.  Nevertheless,  juris<iiction 
thus  acquired  is  conditional,  and  liable  to  be  divested,  in  a 
case  where  the  jurisdiction  of  the  court  is  made  dependent, 
by  a  special  provision  of  law,  upon  some  act,  to  be  done  after 
the  granting  of  the  provisional  remedy. 

8  417.  C^m'd  1877,  1879.]  The  summons  must  contain  the  ig  Abb.  H 
title  of  the  action,  specifying  the  court  in  which  the  action  is  0. 190. 
brought,  the  names  of  the  parties  to  the  action,  and,  if  it  is 
brought  in  the  supreme  court,  the  name  of  tne  county  in 
which  the  jilaintiff  desires  the  trial ;  and  it  must  be  subscribed 
by  the  plaintiff's  attorney,  who  must  add  to  his  si^ature  his 
omoe  address,  sjpecifyin^  a  place  within  the  State  where 
there  is  a  post-omce.  If  m  a  city,  he  must  add  the  street  and 
street  number,  if  any,  or  other  suitable  designation  of  the 
particular  localit}'. 

§  418.  [Am*dl877.J    The  summons,  exclusive  of  the  title    laoN.Y  671. 
of  the  action  and  the  subscriutiou,  must  be  substantially  in 
the  following  form,  the  blanks  oeing  properly  filled  : 

"To  the  above  named  defendant:  you  are  hereby  sum- 
moned to  answer  the  complaint  in  this  action,  and  to  serve  a 
copy  of  your  uiswer  on  the  plaintiff's  attorney  within  twenty 
days  after  the  service  of  this  summons,  exclusive  of  the  day 
of  service  ;  and  in  case  of  your  failure  to  appear  or  answer, 
judgment  will  be  taken  against  you  by  default,  for  the  relief 
demanded  in  the  complaint. 

Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

§  419.  [Am'd  1879.]  A  copy  of  the  complaint  may  be 
served  with  the  summons.  If  a  copy  of  the  complaint  is  not 
ser\'ed  with  the  summons,  the  plaintiff  cannot  take  judgment 
by  default  without  application  to  the  court,  unless  either  the 
defendant  appears,  or  bi^*  a  notice  is  served  with  the  .sum- 
mons, statin*;  tlie  sum  of  money  for  which  judgment  will  be 
taken,  and  tne  case  is  one  embraced  in  the  next  section. 

§5^20.  [AnCd  1877.]    Judgment  may  be  taken  without  n  Abb.  H. 
"^eo  II?  original.  C  330, 
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application  to  the  court,  where  the  complaint  sets  forth  one  or 
more  causes  of  action,  each  consisting  of  the  breach  of  an 
express  contract  to  pay,  absolutely  or  upon  a  contingency,  a 
sum  or  sums  of  money,  fixed  by  the  terms  of  the  contract,  or 
capable  of  being  ascertained  therefrom,  by  computation  only; 
or  an  express  or  implied  contract  to  pay  money  received  or 
disbursed,  or  the  value  of  property  aehvered,  or  of  services 
rendered  oy,  to.  or  for  the  use  of,  the  defenaant  or  a  third 
person ;  and  thereupon  demands  judgment  for  a  sum  of 
money  only.  This  section  includes  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial  ^  or 
where  the  complaint  shows  that  the  amount  of  tne  plaintiff's 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credits 

11  Civ.  Pro.       g  421.  The  defendant's  appearance  must  be  made   by 
4^^*         p     serving  upon  the  plaintilTs  attorney,  within  twenty  days  after 
79 -MM  97    ^^^^^^  ^^  ^^®  summons,  exclusive  of  the  day  of  service,  a 
'  notice  of  appearance,  or  a  copy  of  a  demurrer  or  of  an  an- 

swer. A  notice  or  pleading,  so  served,  must  be  subscribed  by 
the  defendant's  attorney,  who  must  add  to  his  signature  his 
office  address,  with  the  particulars  prescribed  m  section  four 
hundred  and  seventeen  of  this  act,  concerning  the  office  ad- 
dress of  the  plaiittiff's  attorney. 

§422.  [^m'dl877.]  A  defendant,  upon  whom  the  plain- 
S  •^iwT'h^7  ^^^  ^^'^  served,  with  the  summons,  a  copy  of  the  complaint^ 
79;  661(1.97.  must  serve  a  copy  of  his  demurrer  or  answer  upon  the  plam- 
tifTs  attorney,  before  the  expiration  of  the  time,  withm  which 
the  summons  recjuires  him  to  answer.  If  a  copy  of  the  com> 
plaint  is  not  so  served,  a  notice  of  appearance  entitles  him 
only  to  notice  of  the  subsequent  proceedings,  unless  withm 
the  same  time  he  demands  the  service  of  a  copy  of  the  com- 
plaint as  prescribed  in  section  four  hundred  and  8eventy<«nme 
of  this  act. 

§  423.  [AnVd  1877.]  Where  a  personal  claim  is  not  made 
against  a  defendant,  a  notice,  subscribed  by  the  plaintilTs  at- 
torney, setting  forth  the  general  obiect  of  the  action,  a  brief 
description  of  the  property  affected  by  it,  if  it  affect  specific 
real  or  personal  property,  and  that  a  ]H>rsonal  claim  is  not 
made  against  him,  may  be  served  with  the  summons.  If  the 
defendant  so  served,  unreasonably  defends  the  action,  costs 
may  be  awarded  against  him. 

ISWe^k.  §  424.  A  voluntary  general  appearance  of  the  defendant 

Dig.  26.   is  equivalent  to  personal  service  of  the  summons  upon  him. 

106N.X.  365.  ^y>e 

§  425.  The  summons  may  be  served  by  any  i)enon,  other 
than  a  party  to  the  action,  except  where  it  is  otherwise 
speciidly  prescribed  by,  law.  The  plaintiff's  attorney  may, 
by  an  indorsement  on  the  summons,  fix  a  time  within  which 
the  service  thereof  must  be  made :  in  that  case,  the  ser- 
vice cannot  be  made  afterwards.  Where  a  summons  is  de^ 
livered  for  service  to  the  sheriff  of  the  county,  wherein  the 
defendant  is  found,  the  sheriff  must  serve  it,  and  return  it, 
with  proof  of  service,  to  the  plaintiff's  attorney,  with  reason- 
able diligence. 

.    §  426,  {Ani'd  1879.]     Personal  ser\'ice  of  the  summons 
497ian,S13.  Jipon  a  defendant,  being  a  naturar  person,  must  be  made  by 
delivering  a  copy  thereof,  within  the  State,  as  follows : 

1.  If  the  defendant  is  an  infant,  under  the  sige  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  &ther,  mother. 
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or  euardian ;  or,  if  there  is  none  within  the  State,  to  the  pe^ 
son  having  the  care  and  control  of  hinL  or  with  whom  he 
resides,  or  in  whose  service  he  is  employed. 

a  If  the  defendant  is  a  person  judicially  declared  to  be  in- 
competent to  manage  his  affairs  in  consequence  of  lunacy, 
idiocy  or  habitual  drunkenness,  and  for  wnom  a  conmiittee 
has  be«n  appointed,  to  the  committee,  and  also  to  the  defend- 
ant in  person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified 
in  section  one  hundred  and  fifty-eight  of  this  act,  by  deliver- 
ing it  to  the  defendant  in  person,  or  to  his  under-sheriff  in 
pmoo,  or  at  the  oflice  of  the  sherill  during  the  hours  when  it 
u  required  by  law  to  be  kept  open,  to  a  deputv-flheriff  or  a 
clerK  in  the  employment  of  the  sheriff,  or  other  person  in 
charge  of  the  office.  ,  ^     ^     ^  . 

4.  In  any  other  case,  to  the  defendant  m  person. 

g  427.  If  the  defendant  is  an  infant  of  the  a^  of  fourteen  34  Hon,  183; 
years,  or  upwards,  or  if  the  court  has,  in  its  opmion,  reason-  47  Id.  606. 
able  ground  to  believe,  that  the  defendant,  bjr  reason  of  2  N.  Y.  An. 
habitual  drunkenness,  or  for  way  other  cause,  is  mentally  C»»et,  117. 
mcapable  adequately  to  protect  his  rights,  although  not  judi- 
cially declarea  to  be  incompetent  to  manage  his  affairs,  the 
court  may,  in  its  discretion,  with  or  without  an  application 
therefor,  and  in  the  defendant's  interest,  make  an  order,  re- 
quiring a  copy  of  the  summons  to  be  also  delivered,  in  behalf 
of  the  defendant,  to  a  person  designated  in  the  order,  and 
^nf.  service  of  the  sununons  shall  not  be  deemed  complete, 
until  it  is  so  delivered. 

§  428.  lAnVd  1877.]  In  a  case  specified  in  subdivision 
first  or  second  of  section  four  hundred  and  twenty-six  of  this  8  Month  I* 
act  where  the  court  has,  in  its  opinion,  reasonable  ground  to  Bui.  90. 
believe,  that  the  interest  of  the  persoiLother  than  the  defendant, 
to  whom  a  copy  of  the  sunmionshas  been  delivered,  is  adverse 
to  that  of  the  defendant,  or  that,  for  any ,  reason,  he  is  not  a 
fit  person  to  protect  the  rights  of  the  defendant,  it  may  like- 
wise make  an  order,  as  prescribed  in  the  last  section.  In  a 
case  specified  in  subdivision  second,  the  court  may,  as  a  pturt 
of  the  same  order,  or  by  a  separate  order,  made,  m  like  man- 
ner and  upon  like  ground,  at  any  stage  of  the  action,  appoint 
a  special  guardian  ad  litem  to  conduct  the  defence  for  the  in- 
oompetant  defendant,  to  the  exclusion  of  the  committee,  and 
with  the  same  powers,  and  subject  to  the  same  Uabilities,  as  a 
committee  of  tne  property. 

§  429.  Where  the  defendant  has  been  judicially  declared  is  Gir.  Pra 
to  be  incompetent  to  manage  his  affairs,  in  consequence  of  89. 
lunacy,  and  it  appears  satisfactorily  to  the  courtj  by  affidavit, 
that  the  delivery  of  a  copy  of  the  summons  to  him,  in  person, 
will  tend  to  aggravate  his  disorder,  or  to  lessen  the  probability 
of  his  recovery,  the  court  may  make  an  order,  dispensing 
with  such  delivery.  In  that  case,  a  delivery  of  a  copy  of  the 
summons,  to  a  committee  dulv  appointed  for  him,  is  sufficient 
personal  service  upon  the  defenaant. 

§  430.  A  resident  of  the  State  of  full  age,  may  execute,  l06N.T.S4a 
under  his  hand,  and  acknowledge,  in  the  manner  required  by 
law  to  entitle  a  deed  to  be  recorded,  a  written  designation  of 
another  resident  of  the  State,  ;i8  a  person  upon  whom  to  serve 
a  sunmions,  or  any  process  or  other  paper  for  the  commence- 
ment of  a  civU  special  proceeding,  in  any  court  or  before  any 
offlceri  during  the  absence  from  the  United  States  of  the 
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person  maloDg  the  designation ;  and  may  file  the  same,  with 
the  written  consent  of  the  person  so  designated,  executed 
and  acknowledged  in  the  same  manner,  in  the  office  of  the 
clerk  of  the  county,  where  the  person  making  the  desig- 
nation resides  The  designation  must  specify  the  occupa- 
tion or  other  proper  addition,  and  the  residence  of  the  per- 
son making  it,  and  also  of  the  person  designated ;  and  it 
remains  in  force  during  the  period  specified  therein,  if  any  ; 
or,  if  no  period  is  specified  for  that  purpose,  for  three  years 
after  the  filing  thereof.  But  it  is  revoked  earlier,  by  the 
death  or  les'al  moompetency  of  either  of  the  parties  thereto ; 
or  by  the  filing  of  a  revocation  thereof,  or  of  the  consent, 
executed  and  s^knowledged  in  like  manner.  The  clerk  must 
file  and  record  such  a  designation,  consent,  or  revocation ; 
and  must  note,  upon  the  record  of  the  original  designation, 
the  filing  and  recording  of  a  revocation,  i^hile  the  desig- 
nation remains  in  force,  as  prescribed  in  this  section,  a  sum- 
monsj  or  any  process  or  other  paper  for  the  commencement  of 
a  civil  special  proceeding,  against  the  person  makine  it,  in 
any  court  or  before  any  officer,  may  be  served  upon  tne  per- 
son so  desi^ated,  in  like  manner  and  with  like  effect,  as  if  it 
was  served  upon  the  person  making  the  designation,  notwith- 
standing the  return  of  the  latter  to  the  United  States 

1 1080,  Con-  §  431.  Personal  service  of  thesununons  upon  a  defend- 
??R  N  v*AOi  ^^^f  being  a  domestic  corporation,  must  be  made  by  deliver- 
12  MiM  478    ^^  ^  copy  thereof,  within  the  State,  as  follows : 

1.  If  the  action  is  against  the  mayor,  alderman,  [aldermen] 
and  commonalty  of  the  city  of  Isew  York,  to  the  mayor, 
comptroller,  or  counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor, 
treasurer,  counsel,  attorney,  or  clerk ;  or,  ir  the  city  lacks 
either  of  those  officers,  to  the  officer  performing  correspond- 
ing functions,  under  another  name. 

121  N.Y.  224.      8.  In  any  other  case,  to  the  president  or  other  head  of  the 
16  Miao.  4.  corporation  the  secretary  or  clerk  to  the  corporation,  the 
cashier,  the  treasurer,  or  a  director  or  managing  agent. 

87  N.Y.  1^7.  §  432.  lAm'd  1877.]  Personal  service  of  the  sununons, 
afTK,  24  upon  a  defendant,  being  a  forei^  corporation,  must  be  made 

Hun,  238.   by  delivering  a  copy  thereof,  within  the  State,  as  follows : 
35  Hun,  869.       j,  Xo  the  president,  treasurer,  or  secretary ;  or,  if  the  oor- 
Reo  44o'***  poration  lacks  either  of  those  officers,  to  the  officer  perfonn- 
116%  Y  4S7    ^^  coiTesponding  functions,  under  another  name.  3  Ap^  Div.  572. 
186 n'y'  84V      ^'  ^^  ^  person  aesignated  for  the  purpose  by  a  writing,  un- 
146  N.y!  281.  ^^^  ^^^  ^'^^  ^^  ^^^  corporation,  and  the  signature  of  its  presi- 
dent, vice-president,  or  other  acting  head,  accompanied  with 
.  the  written  consent  of  the  person  designated,  and  filed  in  the 
office  of  the  Secretaiy  of  State.    The  designation  must  specify 
a  place,  within  the  State,  as  the  office  or  residence  of  the 
person  designated  ;  and,  if  it  is  within  the  city,  the  street, 
and  street  number,  if  any,  or  other  suitable  designation  of  the 
particular  locality.    It  remains  in  force,  until  the  filing  in  the 
same  office  of  a  written  revocation  thereof,  or  of  the  consent, 
executed  in  like  manner;  but  the  person  designated  may, 
from  time  to  time,  change  the  place  specified  as  his  office  or 
residence,  to  some  other  place  within  the  State,  by  a  writing, 
executed  by  hiin,  and  filed  in  like  manner.    The  Secretary  of 
State  may  require  the  execution  of  any  instrument,  specified 
in  this  section,  to  be  authenticated  as  he  deems  proper,  and 
he  may  refuse  to  file  it  without  such  an  authentication.    An 
exemplified  copy  of  a  designation  so  filed,  accompanied  with 
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a  certificate  that  it  has  not  been  revoked,  is  presumptive 
evidence  of  the  execution  thereof,  and  conclusive  evidence  of 
the  authority  of  the  officer  executing*  it. 

3.  If  such  a  designationis  not  in  force,  or  if  neither  the  per-   104  N.Y.4n, 
son  designated,  nor  an  officer  specified  in  subdivision  first  of    86  Han,  ««. 
this  section,  can  be  found  with  due  diligence,  and  the  corpor- 
ation has  property  within  the  State,  or  the  cause  of  action 
arose  therein ;  to  the  cashier,  a  director,  or  a  managing  agent 
of  the  corporation,  within  the  State. 

§  433.  The  provisions  of  this  article,  relating  to  the  mode 
of  service  of  a  summons,  apply  likewise  to  the  service  of  any 
process  or  other  paper,  whereby  a  special  proceeding  is  com- 
menced in  a  court,  or  before  an  officer,  except  a  proceeding 
to  punish  for  contempt,  and  except  where  special  provision 
for  the  service  thereoi  is  otherwise  made  by  law. 

§  434.  Proof  of  service,  as  prescribed  in  this  article,  must    IW  N.Y.asfi 
be  made  by  affidavit,  except  as  follows : 

1.  If  the  service  was  made  by  the  sherift,  it  may  be  proved 
by  his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been 
judicially  declared  to  be  incompetent  to  manage  his  affairs, 
the  service  may  be  proved  by  a  written  admission,  signed  by 
him,  and  either  acknowledged  by  him,  and  certified  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  accom- 
panied with  the  affidavit  of  a  person,  other  than  the  plaintiiT, 
showing  that  the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  sum- 
mons, must  state  the  time  and  place  of  service.  A  written 
admission  of  the  service  of  a  summons,  or  of  a  paper  accom- 
panying the  same,  imports,  unless  otherwise  exprc^ssly  stated 
uierein,  or  otherwise  plainly  to  be  inferred  from  its  contents, 
that  a  cop^  of  the  paper  was  delivered  to  the  person  signing 
the  admission. 

ARTICLE  SECOND. 
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Order  for  senriee  of  sum- 
mons when  defendant  not 
found,  etc. 

How  senriee  must  be  made. 

Papers  to  be  filed;  proof 
orserrice. 

Gases  in  which  service  of 
summons  by  publication, 
etc.,  may  be  ordered. 

Papers  npon  which  order 
for  publication  may  be 
made. 


I  440.  By  whom  order  may   be 
made ;  contents  of  order. 

441.  When  publication  must  be 

commenced ;   when  ser- 
vice deemed  complete. 

442.  Papers  to  be  filed;  notice 

to  defendant. 

443.  Id.:  when  service  is  made 

without  the  State. 

444.  Proof  of  service. 

445.  Defendant  when   allowed 

to  defend. 


278. 

46  Hun.  616. 

122N.Y.803. 


§  436.  TAm'd  1877  &  1880.]  Where  a  summons  is  issued  in  26  Hun  46». 
any  court  of  record,  an  order  for  the  service  thereof  upon  a  13  civ.  *Pro! 
defendant  residing  within  the  State  may  be  made  by  the  court 
or  a  judge  thereof  or  the  county  judge  of  the  county  where 
the  action  is  triable,  upon  satisfactory  proof,  by  the  affidavit 
of  a  person,  not  a  pnarty  to  the  action,  or  by  the  return  of  the 
sheriff  of  the  oountv  where  the  defendant  resides,  that  proper 
and  diligent  effort  has  been  made  to  serve  the  summons  upen 
the  defendant,  and  that  the  place  of  his  sojourn  cannot  be  a»< 
certained,  or,  if  he  is  within  the  State,  that  he  avoids  service, 
so  that  personal  service  cannot  be  made. 

§  436.     [Am*d  1877,  1896.]     The  order  mnst  direct,  that 
the  seryioe  of  the  summons  be  made,  by  leaving  a  copy 
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thereo},  and  of  the  order,  at  t&e  reaidenoo  of  the  defendant 
with  a  parson  of  proper  age,  it'  upon  reaBounbie  appiicatiou, 
admittanoe  can  be  obtaineid,  and  such  person  foand  who  will 
receive  it;  or  if  admittance  cauaot  be  bo  obtained,  nor  such  a 
person  foand,  by  affixing  the  same  to  the  outer  or  otLer  door 
of  the  defendant's  rejidence,  and  by  depositing  another  copy 
thereof,  properly  inclosed  in  a  post-paid  wrapper,  addressed 
to  him,  at  his  place  of  residence,  io  the  post-office  at  the  place 
where  he  reniaes ;  or  npon  proof  being  made  by  affidavits  that 
no  such  residence  can  be  fonnd,  s^^rvice  of  the  snmmons 
may  be  made  in  such  manner  as  the  court  may  direct. 

4  CIt.  Pro.  §  437.  The  order,  and  the  papers  upon  which  It  was 
JJJ-  granted,  must  be  filed,  and  the  service  must  be  made,  virithin 

182N.X.263.  ^Qjj  days  after  the  order  is  granted  ;  otherwise  the  order  be- 
comes inoperative.  On  filing  an  affidavit,  tdiowing  service 
according  to  the  order,  the  summons  is  deemed  served,  and 
the  same  proceedings  may  be  taken  thereupon,  as  if  it  had 
been  served  by  publication,  pursuant  to  an  order  for  that  pur- 
pose, made  as  prescribed  in  the  next  section. 

6  Civ.  Pro.  §  438.  [Am'd  1879  &  1884.]    An  order,  directing  the- ser- 

216.  vice  of  a  summons  upon  a  defendant,  ¥rithout  the  S&te,  or  by 

36 Han,  347.  publication,  may  be  made  in  either  of  the  following  oases  : 

98  N.Y.  665.  j^  ^^^  jj  q  ^^.  j27  N.  Y.  493;  3  App,  Div.  M. 

i6N.T.StAte       1.  Where  the  defendant  to  be  served  is  a  foreign  corpora- 
Rep.  903.        tion ;  or,  beuig  a  natural  ^rson,  is  not  a  resident  of  the  State; 
143N.Y.  173.  or  where,  after  diligent  inquiry,  the  defendant  remains  un- 
known to  the  plaintiff,  or  the  plaintiff  is  unable  to  ascertain 
whether  the  defendant  is  or  is  not  a  resident  of  the  State. 

3.  Where  the  defendant,  being  a  resident  of  the  State,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  a  summons ;  or  keeps  himself  concealed 
therein,  with  like  intent. 

8.  where  the  defendant,  being  an  adult,  and  a  resident  of 
the  State,  has  been  continuously  withoui  the  United  States 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act ;  or  a  designation  so  made  no 
longer  remains  in  force  ;  or  service  upon  the  person  so  desig- 
nated cannot  be  made  within  the  State^  after  diligent  effort. 

4.  Wliere  the  complaint  demands  ludgment  annulling  a 
marriage,  or  for  a  divorce,  or  a  separation. 

MHttD,S47.  5.  Where  the  complaint  demands  judgtnent,  that  the  de- 
9  App.  DiT.  f endant  be  excluded  from  a  vested  or  contingent  interest  in, 
461.  or  lien  upon,  specific  real  or  personal  property  within  the 

State :  or  that  such  an  interest  or  lien  in  lavor  of  either  party 
be  enforced,  regulated,  defined  or  limited ;  or  otherwise  af- 
fecting the  title  to  such  property. 

6.  Where  the  defendant  is  a  resident  of  the  State,  or  a  do- 
mestic corporation ;  and  an  attempt  was  made  to  commence 
the  action  against  the  defendant,  as  required  in  chapter  fourth 
of  this  act,  &fore  the  expiration  of  the  limitation  applicable 
thereto,  es  fixed  in  that  chapter ;  and  the  limitation  would 
have  expired,  within  sixty  days  next  preceding  the  applica- 
tion, if  the  time  had  not  been  extended  by  the  attempt  to 
commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpo- 
ration, or  joint-stock  company,  and  is  authorized  by  a  law  of 
the  State,  and  the  defendant  is  a  stockholder  thereof. 

When  a  copy  of  the  summons  is  required  by  subdivision  first 
or  subdivision  second  of  section  four  hundred  and  twenty  tax 
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of  this  act,  or  by  section  four  hundred  and  twenty-nine  of 
this  act^  to  be  delivered  to  a  person  other  than  the  defendant, 
an  order,  directing  the  service  of  a  copy  of  the  summons  upon 
such  person  without  the  State,  or  by  publication,  may  be  made 
as  prescribed  in  this  section,  as  if  such  person  was  the  def  end* 
ant  in  the  action,  and  upon  a  verified  complaint  and  the  same 
proof  with  res|iect  to  such  person,  as  is  required  in  the  next 
snooeeding  section  with  respect  to  a  d  ef  endant.  And  sections 
four  hundred  and  forty  to  four  *hund)'ed  and  forty-four,  both 
inclusive,  applv  to  the  proceedings  in  like  manner  as  if 'such 
person  was  a  defendant. 

§  430.  {Am'd  1877,  1879.]  The  order  must  be  founded 
npon  a  verified  complaint,  showing  a  sufficient  cause  of  action 
against  the  defendant  to  be  served,  and  proof  by  affidavit  of 
.the  additional  facts  required  by  the  last  section ;  and  also, 
where  the  application  is  made  upon  the  ground  that  the  de- 
fendant is  a  foreign  corporation,  or  not  a  resident  of  the 
State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or 
seventh  of  the  last  section,  that  the  plaintiff  has  been  or  will 
be  unable,  with  due  diligence,  to  make  personal  service  of  the 
summons.   9  App.  dIt.  461. 

S  440.  lAni'd  1879, 1889.]  The  order  mav  be  made  by  a 
judge  of  the  court  or  the  county  judge  of  the  county  where 
the  action  is  triable.  It  must  direct  that  service  of  the  sum- 
mons, upon  the  defendant  named  or  described  in  the  order, 
be  made  by  publication  thereof  in  two  newspapers,  desig^ia- 
ted  in  the  order  as  most  Hkelv  to  give  notice  to  the  def enaant 
for  a  specified  time,  which  tne  judge  deems  reasonable,  not 
less  than  once  a  week  for  six  successive  weeks ;  or,  at  the  op- 
tion of  the  plaintiff,  by  service  of  the  summons,  and  of  a  copy 
of  the  complaint  and  order,  without  the  State,  upon  the  de- 
fendant personally,  and  if  iie  is  an  infant  under  the  age  of 
fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing ;  or,  if  the  defendant  is  a  corporation,  upon  an  officer 
thereof,  specified  in  section  431  or  4S2  of  this  act.  It  must  also 
contain,  either  a  direction  that,  on  or  before  the  day  of  the 
first  publication,  the  plaintiff  deposit  in  a  specified  post-office, 
one  or  more  sets  of  copies  of  the  summons,  complaint  and  or- 
der, each  contained  in  a  securely  closed  post-paid  wrapper, 
directed  to  the  defendant,  at  a  place  specined  in  the  order ;  or 
a  statement  that  the  judge  beiufi"  satisfied  by  the  affidavits 
upon  which  the  order  was  granted,  that  the  plaintiff  cannot, 
with  reasonable  diligence,  ascertain  a  place  or  places  where 
the  defendant  would  probably  receive  matter  transmitted 
through  the  post-office,  dispenses  with  the  deposit  of  any 
papers  therein. 

§  441.  lAm?d  1877.]  The  first  publication,  in  each  news- 
p«mer  designated  in  the  order,  or  the  service  upon  the  defend- 
ant without  the  State,  must  be  made  within  three  months  af- 
ter the  order  is  granted.  For  the  purpose  of  reckoning  the 
time  within  which  the  defendant  must  appear  or  answer,  ser- 
vice by  publication  is  complete  upon  the  day  of  the  last  pub- 
lication, pursuant  to  the  order ;  and  service  made  without  the 
State  i<9  complete  upon  the  expiration  thereafter  of  a  time 
equal  to  that  prescrioed  for  publication. 

§  442.  lAm?d  1877.]    Where  service  is  made  by  publica-   4  Month.  L. 
catioD,  the  summons,  complaint,  and  order,  and  the  papers    BuI.  36.  * 
uppo  wjiipii  the  9r4?r  WW  made,  must  be  filed  with  the  clerk,    38  Han,  152. 


18  Week. 

Dii;.  209 
27  Huu,  40. 
3  ClT.  Pro. 
69 ;  4  id.275. 
36  Hun,  221, 
Id.  347. 
112N.Y.382. 
133  N.  Y.  R5. 
143N.  Y.17X 


4  Month.  L. 

Bui.  36. 

9  Ciy.  Pro. 

161. 

19  Abb.    N. 

C406. 

2  N.Y.Supp. 

250. 

80  Hun.  204. 

181  NY.  184. 


138  N.  Y.  65. 
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on  or  before  the  day  of  the  first  publication ;  and  a  notice, 
subscribed  by  the  plamtifTs  attorney,  and  directed  only  to  the 
defendant  oV  defendants  to  be  thus  served,  substantially  in 
in  the  following  form,  the  blanks  bein^  properly  filled  up, 
must  be  subjoined  to  and  published  with  the  summons : 

"To  :    The  loreo^nn^  suromous  is  served  upon 

you,  by  publication,  pursuant  to  an  order  of  "  (nam- 

tag  the  judge  and  his  official  title),  "  dated  the  day  of 

,  18    ,  and  filed  with  the  complaint  in  the  office  of  the 

clerk  of  ,  at  " 

§  443.  {Airi'd  1877.]  Where  serxdoe  is  made  without  the 
State,  the  papers  specified  in  the  last  section  must  be  previ- 
ously filed ;  and  a  notice  must  be  served  with  the  summons, 
in  all  respects  like  the  notice  required  by  the  last  section,  ex- 
cept that  the  words,  "  without  the  State  of  New  York,"  must 
be  substituted  for  the  words,  "by  publication." 

§  444.  Proof  of  the  publication  of  the  summons  and  no- 
tice must  be  made  by  the  affidavit  of  the  printer  or  publi^er, 
or  his  foreman  or  principal  clerk.  Proof  of  de|K>sit  in  the 
post-offloe,  or  of  delivery,  of  a  paper  recjuired  to  be  deposited 
or  delivered  by  the  provisions  of  tnis  article,  must  be  made  by 
the  affidavit  of  the  person,  who  deposited  or  delivered  it. 

90  N.Y  State  §  446.  [Am'd  1877.]  Where  the  summons  is  served,  pur- 
BepioM.  suant  to  an  order  made  as  prescribed  in  this  ai*ticle,  and  the 
132  N.Y.  363.  defendant  so  served  does  not  appear,  he,  or  bis  representa- 
tive, on  application  and  sufflcieut  cause  shown,  at  any  time 
before  final  judgment,  must  be  allowed  to  defend  the  action ; 
and,  except  in  an  action  for  divorce,  or  wherein  the  contrary 
is  expressly  prescribed  by  law,  the  defendant,  or  his  repre- 
sentative, must,  in  like  manner,  upon  good  cause  shown,  and 
upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  witnin  one  year  after  personal  service  of  written 
notice  therof ;  or,  if  such  a  notice  has  not  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  the  de- 
fence is  successful,  and  the  judgement,  or  any  part  thereof, 
has  been  collected  or  otherwise  enforced,  such  restitution  may 
thereupon  be  compelled,  i\s  the  court  directs  ;  but  the  title  to 
property,  sold,  to  a  purchaser  in  good  faith,  pursuant  to  a  di- 
rection contained  in  the  judgment,  or  by  virtue  of  an  execu- 
tion issued  upon  the  same,  shall  not  be  affected  thereby. 

TITLE  IL 

Parties  to  an  action. 

AsTioLB  1.  Parties  generally. 

2.  Parties  severally  liable. 

3.  Parties  prosecutiii;;  and  defending  as  poor  persons. 

4.  Infant  plaintiffs  and  defendants. 

ARTICLE  FIRST. 

Parties  aENSRAJLLY. 

I  446.  Who    may   be  joined    as  e«)ted. 

plaintiffs.  *  I  450.  When  married  woman  in  a 

447.  Id.;  as  defendants.  partv. 

448.  Parties  united  in  interest,  451.  When   defendant   or    his 

when  to  be  joined  ;  when  his  name  is  unknown, 

one  or  more  mnv  sue  or  452.  When  court  to  decide  con- 
defend  for  the  whole.  troversy,  or  to  order  other 

449.  Trustee  of  express  trust,  parties  to  be  brought  In. 

etc.,  may  sue  without  per-  45.'}.  Supplemental  summons, 

son     benefiuialiy     inter- 
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g  446.  All  persons  having  an  interest  in  the  subject  of  the  ^  n.  Y?699  * 

action,  and  in  obtainincr  the  judgment  demanded,  may  be  loAbb.r^.C. 

joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed  leo. 

in  this  act.  48  Hun,  696. 
117  N. Y. 44-2 ;  6  N. Y.  8upp.  189. 

§  447.  Any  person  may  be  made  a  defendant  who  has,  87  N.  Y.  699. 

or  claims  an  interest  in  the  controversy,  adverse  to  the  plain-  ?^  JS""»J^*- 

tiff,  or  who  is  a  necessj^ry  party  defendant,  for  the  complete  Lg  * 

determination  or  settlement  of  a  question  involved  therein ;  jg  \y^^    jj 

except  as  otherwise  expressly  prescribed  in  this  act.  C.  160  ' 

14  M.  y.  SUto  Bep.  360 ;  47  Uim,  239;  90  Hun,  684.  128  N. Y.  632. 

§  448.  Of  the  parties  to  the  action,  those  who  are  united  ae  Hon,  40o. 

in  mterest must  be  joined  as  plaintiffs  or  defendants,  except  as  5o  N.  Y.*Siip^ 

otherwise  expressly  prescribed  in  this  act.    But  if  the  consent  er.  ot.  (J.  A 

of  any  one,  who  ought  to  be  joined  as  a  plaintiff,  cannot  be  f*l^^'   ^ 

obtained,  he  may  be  made  a  defendant,  the  reason  therefor  J.  g  1^    * 

being  stated  in  the  complaint.    And  where  the  question  is  one  ^q  j^^"  >t 

of  a  common  or  genenu  inter^t  of  many  persons ;  or  where  c.  88.    ' 

the  persons,  who  might  be  made  parties,  are  very  numerous,  6N.Y.Supp. 

and  it  may  be  impracticable  to  bring  them  all  before  the  399. 
court,  one  or  more  may  sue  or  defend  for  the  benefit  of  aJL 

§  440.  lAnCd  1877.]    Every  action  must  be  prosecuted  in  i  How.  Pr. 

the  name  of  the  real  party  in  interest,  except  that  an  execu-  N.  S.  609. 

tor  or  administrator,  a  trustee  of  an  express  trust,  or  a  per-  22  Week. 

son  expressly  authorized  by  statute,  may  sue^  without  joining  jJ^K-  35. 

with  hnn  the  pei-son  for  whose  benefit  the  action  is  prosecuted,  loo  jj*  VS?! 

A  person,  with  whom  or  in  whose  name,  a  contract  is  made  iq^  jJj   '^' 

for  the  benefit  of  another,  is  a  trustee  of  an  express  trust,  24 N. v'state 

within  the  meanmg  of  this  section.  10  Mlso.  410. 
Rep.  77  J  Id.  843 :  53  Hun,  01. 123  N.  Y.  237.  136  N.  Y.  655. 

§  450.  [AnVd  1877,  1879,  1890.]  In  an  action  or  special  pro-  l  CIt.  Pro. 

ceeding  a  married  woman  appears,  prosecutes  or  defends  3G0;    6    Id. 

alone  or  joined  with  other  parties  as  if  she  was  single.    It  is  ^1- 

not  necessary  or  proper  to  jom  her  husband  with  her  as  a  par-  ?/^  K.u ^  ^' 

ty  in  any  action  or  special  proceeding  affecting  her  separate  J?    gj?*  jj 

property.  The  husband  is  not  a  necessary  or  proper  party  to  an  333,     ' 

action  or  special  proceeding  to  recover  damages  to  the  person,  lie  N.Y.  684. 

estate  or  character  of  his  wife,  and  all  sums  that  may  be  re-  23  Abb.  N. 

covered  in  such  action  or  special  proceedings  shall  be  the  sepa-  C-  332.  ^ 

rate  property  of  the  wife.    The  nu.sband  is  not  a  neee.s.sary  or  136  N.Y. 201. 

S roper  party  to  an  action  or  special  proceeding  to  recover 
amages  to  the  person,  estate  or  character  of  another  011  ac- 
count of  the  wrongful  acts  of  his  wife  committed  without  his 
instigation. 

§  461.  lAni'd  1879.]    Where  the  plaintiff  is  ignorant  of 

the  name  or  part  of  the  name  of  a  defendant,  he  may  desig-  jL 

nate  that  defendant,  in  the  summons,  and  in  any  other  pro-  93^  y  8*^  - 

cess  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  as  5'  (jj'v.'  pro. 

much  01  his  name  as  is  known,  adding  a  de.scription,  identify-  355. 

ing  the  person  intended.    Where  the  plaintiff  demands  judg-  98  N.  Y.  665. 
ment  against  an  unknown  person,  he  may  designate  that 

Eerson  as  unknown,  adding  a  description,  tending  to  identify 
im.    In  either  case,  the  person  intended  is  thcrcuimn  regarcf- 
ed  as  a  defendant  in  the  action,  and  as  sufficiently  described 
•  therein,  for  all  purposes,  including  service  of  the  summons,  as 
prescribed  in  article  st»«)nd  of  the  Inst  tit  le.    Whc»n  the  niune, 
or  the  remainder  of  the  name,  or  the  person,  becomes  known. 
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an  order  must  be  made  by  the  court,  upon  such  notice  and 
such  terms  as  it  prescribes,  that  the  proceedings  already  taken 
be  deemed  amended,  by  the  insertion  of  the  true  name,  in 
place  of  the  fictitious  name  or  part  of  a  name,  or  the  desig- 
nation as  an  unknown  person  ;  and  that  all  subsequent  pro- 
ceedings be  taken  under  the  true  name. 

87  N.  7. 322 :  §  452.  The  court  may  determine  the  controversy,  as  he- 
ld. 699 ;  98  tween  the  parties  before  it,  where  it  can  do  so  without  preju- 
Id.  2S9.  dice  to  the  rights  of  others,  or  by  saving  their  rights;  but  where 

r*  ifto  *  complete  determination  of  the  controversy  cannot  be  had 

47  {?an  239  •  without  the  presence  of  other  parties,  the  court  must  direct 
50  Id.  236.  '  them  to  be  brought  in.  And  wnere  a  person,  not  a  party  to 
ISN.Y.State  the  action,  has  an  interest  in  the  subject  thereof,  or  in  real 
Rep.  799.  property,  the  title  to  which  may  in  any  manner  be  affected 
66  N.  Y.  Bap-  by  the  judgment,  and  makes  application  to  the  court  to  be 
•*"•  £^  ^'^-  *  made  a  party,  it  must  direct  him  to  be  brought  in  by  the 
86NY  State    P'^P®'*  amendment. 

Rep.  978;  27  Id.  302 ;  34  Id.  861 ;  123 N.Y.  6.32. 127  Id.  462.  144K.  Y.  92. 

8*i  Hnu.'il9.  86  Hiin.219.  86  Hun.  496.  89  Hiiu.S83.  10  Misc.  825. 12  MLbc.TT. 

4  App.  Diy.  62  :  8  Id.  685:  14  Miao.  299;  18  Id.  178. 

184  N.Y.  668.  §  463,  [Am*d  1877.]  Where  the  court  directs  a  new  de- 
14  Mite.  299.  fendant  to  he  brought  in,  and  the  order  is  not  made  upon  his 
own  application,  a  supplemental  summons  must  be  issued, 
directed  to  him,  and  in  the  same  form  as  an  original  sum- 
mons ;  except  that,  in  the  body  thereof,  it  must  require  the 
defendant  to  answer  the  ori^nal  or  the  amended  complaint^ 
and  the  supplemental  complaint,  or  either  of  them,  as  the  case 
requires.  And  each  provision  of  this  chapter,  relating  to  per- 
sonal service,  or  a  substitute  for  personal  service  of  an  origi« 
nal  summonsy  applies  to  such  a  supplemental  summons. 

ARTICLE  SECOND. 

Parties  sevsrally  liable. 

I  i&i.  Persons  liable  for  the  same       2  456.  Proceedings     in     action 
demand  may  be  sued  to-  against  defendants  soTer- 

gether.  ally  liable. 

466.  Defendant   so  sned    may  457.  Application  of  this  article 

apply  for  any  relief.  to  defendants  Jointly  li- 

able. 


6  CiT.  Pro. 


8  464.  lArn'd  187T.1  Two  or  more  persons,  severally  lia- 
DviT.  rro.  ^Y^^  upon  the  same  written  instrument,  including  the  parties 
138  N.Y.  192.  ^  ^  ^"^  o^  exchange  or  a  promissory  note,  whether  the  action 
9  App.  DIt.  is  brought  upon  the  instrument,  or  by  a  party  thereto  to  re- 
247.  cover  against  other  parties  liable  over  to  nim,  may,  all  or  any 

16  Misc.  96.   of  them,  be  included  as  defendants  in  the  same  action,  at  the 
the  option  of  the  plaintiflf. 

§  456.  The  joinder  of  a  person,  as  defendant  in  an  action, 
with  another  person,  as  prescribed  in  the  la^st  section,  does  not 
alTect  his  right  to  any  order  or  other  relief,  to  which  he  would 
have  been  entitled,  if  he  had  been  separately  sued  in  the 
action. 

24  Hun  265-  §  466.  Where  a  summons,  issued  against  two  or  more  de- 
26  Id.  266.  '  fendants,  alleged  to  be  severally  liable,  is  served  upon  some. 
29Abb.N.G.  but  not  upon  all  of  them,  the  i^laintiff  may  proceed  against 
4U3.  those  upon  whom  it  is  served,  us  if  they  were  the  only  defend- 

ants named  therein.  Where  it  is  served  upon  all  of  them,  the 
plaintiff  may  take  judgment  against  one  or  more  of  them, 
where  he  would  be  entitled  to  judgment,  if  the  action  was 
against  him  or  them  alone.  Where  judgment  is  so  taken,  the 
Clerk  must,  upon  the  plaintifiTs  application,  enter  an  orderi 
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directing  that  the  action  be  seyered,  and  that  the  plaintiff 
may  proceed  against  the  other  defendants.  In  any  enbse- 
qnent  proceeding,  the  plaintiff  may  nse,  together  with  n  cer- 
tiHed  copy  of  snd^  an  order,  a  copy  of  a  paper  constituting  a 
part  of  tne  jndgment-roll,  with  like  effect  as  if  it  was  the 
original. 


S  457.  The  last  three  sections  do  not  affect  a  defence  or  81  Han,  294. 
other  objection  of  a  defenduit,  growing  ont  of  the  failure  to 
join  in  the  action  two  or  more  persons  jointly  liable ;  and,  as 
regards  the  other  parties  to  the  action,  persons  jointly  liable 
are  regarded  as  one  party,  for  eyery  purpose  contemplated 
by  those  sections. 


ARTICLE  THIRD. 

PABXnH  "PbOBEOVTIIXO  AMD  DSFKHDINO  AS  POOB  PsBSONS 

§  458.  Wbo     m«7    petitton     for  I  463.  When     defendant      may 

leftTe    to  proMonte  m  «  petition  to  defend  as  a 

poor  penon.  poor  person. 

459.  Contents  of  petition.  464.  Contents  of  petition. 

460.  When  sad  how  leave  grant-  466.  Proceedings  thereon. 

ad.  466.  Appeal,  when  party  prose- 

461.  Not  liable  for  oosta  and  cutes  or  defends  as  a  poor 

fees.  person. 

462.  When   leave  may  be  an-  467.  Costs  in  faror  of  petitioner. 

nulled. 


J  458*  [Am*d  1891.1  A  poor  person,  whether  an  adult  or  49  ^.y,  gap. 
stnt,  not  being  of  ability  to  sue,  who  alleges  that  he  has  a  er.  ct.  (J.  h 
cause  of  action  against  another  person,  may  apply  by  peti-  B)  i^^* 
tion  to  the  court  in  which  the  action  is  pending,  or  in  which  1^  J*****'™'* 
it  is  intended  to  be  brought,  for  leaye  to  prosecute  as  a  poor  eov  ^  ^ 
person,  and  to  haye  an  attorney  and  counsel  assigned  to 
oondnot  his  action. 


§459.  [i4m'dl891.]    The  petition  must  state  1  2^**^'^^' 

IS  MisA   76 

1.  The  nature  of  the  action  brought  or  intended  to  be  9  ^pp  div 
brought.  607. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars 
besides  the  weanng  apparel  and  furniture  necessary  for  him- 
self and  his  Uasaijf  and  the  subject  matter  of  the  actiozu 


94  POOR  PERSONS.  §§  460-164 

It  must  be  Terifled  by  the  Applicant's  affidaTit,  unless  the 
applicant  is  an  infant  nnder  the  age  of  fonrteen  yeiiis,  and 
in  that  case  by  the  affidavit  of  his  guardian  app<Mnted  in  said 
action,  and  supported  by  a  certificate  of  a  oounsellor-at-law 
to  the  effect  that  he  has  examined  the  ease  and  is  of  the 
opinion  that  the  applicant  has  a  good  cause  of  action. 


49 19  Y. Sup-  ^460*    The  court  to  which  the  petition  is  presented,  if 

er  ct.  (J.  &  satisfied  of  the  truth  of  the  facts  alleged,  and  that  the  appli- 

8)1.5.  cant  has  a  good  ctinse  of  uction,  may,  by  ordt-r,  admit  him  to 

C*339*^  prosecnte  as  a  po  T  person,  and  assign  to  him  an  attorney 

siAbb.N.O.  and  counsel  to  prosecute  his  action,  who  must  act  therein 

4b3.  without  compensation. 

87  Hun,  362. 
13  Mi|c.  76. 

31  Abb.N.C.       §  461.    A  person  so  admitted,  may  prosecute  his  action, 
^^'  without  paying  fees  to  any  officer ;  and  he  shall  not  be  pre- 

Tented  from  prosecuting  the  same,  by  reason  of  his  being 
liable  for  the  costs  of  a  former  action,  brought  by  him  against 
the  same  defendant,  [and]  if  judgment  is  rendered  against 
him,  or  his  complaint  is  dismissed,  costs  shall  not  be 
awardf>d  against  him. 


31  Abb.  N.c.  g  4^2.  If  ft  person  so  admitted  is  guilty  of  improper  oon- 
147;  7  Miro.  (j^ct  i^  the  prosecution  of  his  action,  or  of  wilful  or  unne- 
cessary delay,  the  court  may,  in  its  discretion,  annul  the 
order  admitting  him  to  prosecute  as  a  poor  person;  and  he 
shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 


^  4  68.  A  defendant  in  an  aotion  involTing  his  right,  title, 
or  interest,  in  or  to  real  or  personal  property,  may  petition 
the  court,  in  which  the  action  is  pending,  for  leave  to  defend 
the  action  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  defense. 


§  4<(4.    The  petition  must  contain  the  same  matters,  re- 
us K.T.  630.  Bpectii)g  the  ability  of  the  petitioner,  required  to  be  con- 
tained in  a  petition  for  leave  to  prosecute  as  a  poor  person  ; 
and  it  must  be  supported  by  a  similar  certificate,  relating  to 
the  defense* 
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6  465*  The  proYisionB  of  this  article,  relatiDg  to  the 
Older,  to  be  made  npon  an  application  for  leave  to  prosecute 
as  a  poor  person,  and  the  proceedings  sabseqnent  thereto, 
appljr  to  the  order  and  subsequent  proceedings,  upon  an 
apphcation  for  leave  to  defend  as  a  poor  person. 


§  466*    An  order,  made  as  prescribed  in  this  article,  does  SB  Hon.  aoi 
not  authorize  the  petitioner  to  take  or  maintain  an  appeal,  as 
a  poor  person  ;  but  where  an  appeal  is  taken  by  the  adverse 
party,  the  order  is  applicable,  in  favor  of  the  petitioner,  as 
respondent  in  the  appeaL 


^  467*  Where  costs  are  awarded  in  favor  of  a  person,  who 
has  been  admitted  to  prosecute  or  defend  as  a  poor  person. 
SM  prescribed  in  this  article,  they  must  be  paid  over  to  his 
attomev,  when  collected  from  the  adverse  party,  and  dis- 
tributed among  the  attorney  and  counsel  assigned  to  the 
poor  person,  as  the  court  directs. 


ARTICLE  FOURTH. 
Intamt  Plaimtifts  and  Defendants. 

g  468.  Bight  of  infant  to    bring  fant  defendant. 

action  I  474.  Ooardian    not    to   receive 

409.  Onardlan  for  infant  plain-  property    until    security 

tiff  most  be  appointed.  given. 

470.  Application  therefor.  476.  Security. 

471.  Application    for    appoint-  476.  Last  two   sections   not  to 

mentof  guardian  for  in-  i^pply    to  general  guard- 

fant  defendant.  ian. 

472.  CKiardian.  how  appointed.  477.  Liability    of     defendant's 

Clerk,  when  to  act.  guardian  for  costs. 
478.  Otuurdlaa  for  absent   in- 


|468.-  Where  an  infant  has  a  right  of  action,  he  is  en-  i7  Abb.  K. 
titled  to  maintain  an  action  thereon ;  and  the  same  shall  not  C*  ^^5. 
be  deferred  or  delayed,  on  account  of  his  infancy. 


§  i!99m  lAfn*d  1891.]  Before  a  summons  is  issued  in  the  46  N.T.  Sup- 
name  of  an  infant  plaintiff,  a  competent  and  responsible  g\'.jj^|.  ^'''  ^ 
person  must  be  appointed  to  appear  as  his  (<nardian  for  tlie  j?  Abb  N. 
purpose  of  the  action,  who  shall  be  reaponsible  for  tbe  coifts  c.  S9i. 


94&  INFANT  PARTIES.  §§  470-471 

81  Abb.  N.G.  thereof,  ezoept  where  snoh  infant  prosecutes  as  a  poor  per- 
145;  7  Misc.  g^^  as  provided  for  nnder  section  four  hundred  and  fifty- 
nine  of  this  aot»  in  which  case  security  for  costs  ^all  not  be 
required. 


17  Abb.  N.    .  §  470.  The  guardian  must  be  appointed  upon  the  appUoa- 
0. 391  tion  of  the  infant,  if  he  is  of  the  age  of  fourteen  ^ears,  or 

17  Hun,  648.  upwards ;  or,  if  he  is  under  that  a^e,  upon  the  apphcation  of 
hi  J  §[eneral  or  testamentary  guardian,  if  he  has  one,  or  of  a 
lelatiye  or  friend.  If  the  application  is  made  by  a  relatiye 
or  friend,  notice  thereof  must  he  given  to  his  general  or 
testamentary  guardian,  if  he  has  one  ;  or,  if  he  has  none,  to 
the  person  with  whom  the  infant  resides. 


17  Abb.  K.       §471*  [Am'd  1S79.]    An  infant  defendant  must  also  ap- 

laa  N*  T  Rs    ^^^  ^  guardian,  who  must  be  a  competent  and  responsible 

person,  appointed  upon  the  application  of  the  infant^  if  he  is 
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of  the  a^  of  fourteen  years,  or  upwards,  and  applies  within 
twenty  days  after  personal  service  of  the  summons,  or  after 
service  thereof  is  complete,  as  prescribed  in  section  four  hun- 
dred and  forty-one  of  this  act ;  or.  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party 
to  the  action,  or  of  a  relative  or  friend  of  the  infant.  Where 
the  application  is  made  by  a  person,  other  than  the  infant, 
notice  thereof  must  be  given  to  his  general  or  testamentary 
guardian,  if  he  has  one  within  the  State ;  or,  if  he  has  none,  to 
the  infant  himself,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  within  the  State ;  or,  ii  he  is  under  that  age, 
and  within  the  State,  to  the  person  with  whom  he  resides; 

g  472.  {AnCd  1879.]    The  court  in  which  the  action  is   84  Han,  431. 
brought,  or  a  judge  thereof,  or,  if  the  action  is  brought  in  the   6  cIt.  *Pro. 
supreme  court,  the  county  judge  of  the  county  where  the  800. 
action  is  triable,  may  appoint  a  guardian  ad  litem  for  an  in- 
fant, either  plaintiff  or  defendant,  as  prescribed  in  this  article. 
The  clerk  must  act  in  that  capacity  for  an  infant  defendant, 
where  the  court  or  the  judge  appoints  him.    No  person,  other 
than  the  clerk,  shall  be  appointed  a  guardian  aa  litem,  unless 
his  written  consent^  duly  acknowleclged,  is  produced  to  the 
court  or  judge  making  the  appointment 

J 5  473.  [^m»d  1877, 1889.)  Where  an  infant  defendant  re-  181N.Y.568. 
esout  of  the  State  or  resides  within  the  State  and  is  tempo- 
rarily absent  therefrom,  the  court  may,  in  its  discretion,  make 
a  n  order  designating  a  person  to  be  his  guardian  ad  litem,  u  nless 
he,  or  some  one  in  his  behalf,  procures  such  a  guardian  to  be 
appointed^  as  prescribed  in  the  last  two  sections,  within  a 
specified  time  alter  service  of  a  copy  of  the  order.  The  court 
must  give  special  directions  in  the  order,  respecting  the  ser- 
vice thereof,  which  may  be  upon  the  infant  The  summons 
may  be  served  by  delivering  a  copy  to  the  ^ardian  so  ap- 
pointed, with  like  effect  as  where  a  summons  is  sensed  witn- 
out  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  ^ri'anted  as  prescribed  in  section  four  hun- 
dred ana  thirty-eight  of  this  act ;  except  that  the  time  to  ap- 
pear or  answer  is  twenty  days  after  the  service  of  the  sum- 
mons, exclusive  of  the  day  of  service. 

§  474.  Except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  a  guardian,  appointed  for  an  infant,  as 
prescribed  in  this  article,  shall  not  be  permitted  to  receive 
money  or  property  of  the  infant,  other  than  costs  and  ex- 
penses allowed  to  the  guardian  by  the  court,  until  he  has 
given  suflScient  security,  approved  l)y  a  judge  of  the  court,  or 
a  county  judge,  to  account  lor  and  apply  the  same,  under  the 
direction  of  the  court 

§  476.  The  security  must  be  a  bond  to  the  infant,  in  such 
penalty  as  the  judge  directs,  not  less  than  twice  the  sum,  or 
the  value  of  the  property,  to  be  received,  executed  by  the 
guardian  and  at  least  two  sureties  approved  by  the  judge, 
and  filed  in  the  office  of  the  clerk.  The  infant,  or  any  other 
party  to  the  action,  may  aften^'ards  apply  for  an  order,  di- 
recting a  new  bond  to  be  given,  with  an  increased  penalty ;  or 
the  court  may  so  direct,  of  its  own  motion. 

§  476.  The  last  two  sections  do  not  apply  to  the  general   ,-  ...    ^ 
guardian  of  the  infant  who  has  been  appointed  his  guardian    n  asi 
ud  litem,  as  prescribed  in  this  article ;  out  the  court  may,  at 
any  time,  require  the  general  guardian  to  give  additional 
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security  for  the  faithful  discharge  of  his  trust,  before  receivinff 
money  or  property  of  the  infant,  under  a  judgment  or  order 
in  the  action. 

.J-  f*^7'  ^  P®i;^^  appointed  guardian,  as  prescribed  in  this 
article,  for  an  infant  defendant  m  an  action,  is  not  liable  for 
the  costs  of  the  acti^  unless  specially  charged  therewith  by 
the  order  of  the  courts  for  personal  misconduct. 

CHAPTER  VL 
PLEADINGS  IN   COURTS   OP   RECORD,   INCLUDING 

COUNTER-CLAIMS. 

^'AiXiE  I.  — T^  ooNSECunyB  pleadings  iw  an  acttion. 

IL— Pbovisions  gknxraij:.t  applicablb  to  pleaiv 

TITLE  L 
The  consemtive  pleadings  in  an  action, 
Abticls  1.  Complaint 

2.  Demurrer. 

3.  Answer. 

4.  Reply. 

ARTICLE  FIRST, 
Complaint. 

,  4TS.  Fir.  pleading  to  he  com-  S-lJ-|-ent  may  be 

480.  Consequence  of  failure.  i84.  WhafSuiw^iJon  «-« 

481.  Complalat  what    to  con-  '^'    be  jSineT  li^the '^eSSS 

482.  When  inierlooutory   and  complaint 

^  ?•  '*'7?-  C^w}'^1877.]  If  a  copy  of  the  complaint  is  not 
delivered  to  a  defendant  at  the  tfme  of  the  delivery  of  a  conv 
of  the  summons  to  him,  either  within  or  without  the  State  Tk 
attorney  may,  at  any  time  within  twenty  days  after  the  ^er! 
vice  of  the  summons  is  complete,  serve  up6n  the  plaintt^s 
attorney  a  written  demand  oFa  copy  of  the  wmplaiSt  wS 
must  be  served  within  twenty  daysthereafter.  We  demand 
may  be  mcorporated  into  the  Notice  of  appearance  a,V 
where  the  same  attorney  appears  for  two  aTiS^  defend^ 
ants,  only  one  copy  of  the  complaint  need  be^rved  uiSS^ 
him ;  ana  If,  after  service  of  a 'copy  of  the  complaint  SS^n 
him,  as  attorney  for  a  defendaiit,*^1ie  appeai-s Tr  anotC 
defendant,  the  last  defendant  must  ans^l^r  the  oom^a^nt 
withm  twenty  days  after  he  appears  in  the  action!  ^""P*"^**^ 

§  480.  If  the  plaintiflPs  attorney  fails  to  serve  a  codv  of 
the  complaint,  as  prescribed  in  the  lust  section,  the  d??^,d 
ant  may  apply  to  the  court  for  a  dismissal  of  tile  compiaiil 

18  Abb    N        ^  ^?  ^*-  T^®  complaint  must  contain : 

C-  210.  *      *    ir.\ruCit  iV  •  ^"^  ^*^ti^^".""j  specifying  the  name  of  the  court 
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7  Civ.  Pro. 

66. 

90  Htin.  £06. 

18  Week. 
DiR. 106. 
1   How.  Pr. 
87  Uan.  598. 


3.  A  demand  of  the  judgment  to  which  the  plaintiff  sup- 
poses himself  entitled. 

g  482.  [Am*d  1877.]  In  an  action  triable  by  the  court, 
without  a  jury,  the  plaintiff  may,  in  a  proper  case,  demand 
an  interlocutory  judgment,  ana  also  a  final  judgment,  dis- 
tinguishing them  clearly. 

^  483.  Where  the  complaint  sets  forth  two  or  more  causes 
of  action,  the  statement  of  the  facts  constituting  each  cause  of 
action  must  be  separate  and  numbered. 

§  484.  lAnVd  1877.]  The  plaintiff  may  unite  in  the  same 
complaint,  two  or  more  causes  of  action,  whether  they  are 
sach  as  were  formerly  denominated  legal  or  equitable,  or 
both,  where  they  are  brought  to  recover  as  follows : 

N.  S.  46;  31  Hun,  506;  32-  Id.  332;  62  Super.  Ct.  (J.  A  8.)  299;  9  Civ. 

Pro.  141;  24  N.  Y.  Slate  Rep.  186;  27  Id.  635.  129  N.  Y.  183.  185  M.  Y.  2  9  138  Id.  272, 

1.  Upon  contract,  express  or  implied.  5  N.  Y.  State 

a  For  personal  injuries,  except  libel,  slander,  criminal  con-  ^P- 1*1- 

versation^  or  seduction.  1^  Misc.  234. 
S.  For  hbel  or  slander. 

4.  For  injuries  to  real  property.  ot  N  Y  245 

5.  Real  property,  in  ejectment,  with  or  without  damages  *'  ^  •*•  **'• 
for  the  witnholding  thereof. 

6t  For  injuries  to  personal  property.  60  N.Y.Sup. 

7.  Chattels,   with  or  without  damages  for  the  taking  or   er.  Ct.  (J .  & 
detention  thereof.  8.)  236. 

a  Upon  claims  a(^*ainst  a  trustee,  by  virtue  of  a  contract, 
or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  tran-   5  civ.   Pro 
sactions  connected  with  the  same  subject  of  action,  and  not   136. 
includcKl  within  one  of  the  foregoing  subdivisions  of  this  sec-   63  Hun,  617. 
tion.  5  N.Y.  state 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all    f^®P'-fia*3  'J^ 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing    i^*  J^  * 
subdivisions  of  this  section;  that  they  are  consistent  with   117 ny 
each  other ;  and,  exeo^it  as  otherwise  prescribed  by  law,  that 
they  affect  all  t lie  parties  to  the  action ;  and  it  must  appear 
upcin  the  face  of  the  complaint,  that  they  do  not  require 
different  places  of  triaL 

g  486.   [Repealed  1877.] 

§-486.  IRepeaUd  1877.] 


25 
442. 


»  487. 

4M. 

49U. 


4b2. 


Defendant  muf^t 

anawer. 
When  he  miiy  demur. 
Demurrer     to    complaint 

mu)*t  {specify  grounds  of 

objection. 
I>emurrer  to  all  or  part  of 

the  complaint;  demurrer 

to   part,  and    answer  to 

pari. 
Defendant  may  domur  to 

reply. 
W^en  plaintiff  may  demur 

to  annwer. 


ARTICLE  SECOND. 

Demurrer. 

demur  or       H  405.  DemnrrertoooQnterelalm 

when  defendant  demands 

an  afflrmatire  Judgment. 
49C.  Demurrer  to  counterclaim 

must  fipecify  grounds  of 

objection. 
497.  Amendments    In    certain 

cAHcs   after   decinioa    of 

demurrer. 
408.  When  objection    may   be 

taken  by  answer. 
499.  Objection ;  when  deemed 

waived. 


8  487.  The  only  pleadhi^  on  the  part  of  the  defendant  is 
ciiksr  a  demurrer  or  an  uriswcr. 


3   Abb.N.C 

428. 

189  K.T  889. 
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83Hnn;419.  §  488.  C-4m»tf  1877.]  The  defendant  may  demur  to  tho 
i^ii'v  flS*  complaint,  where  one  or  more  of  the  following  objection.^ 
139  Id  JiTO '   thereto  appear  upon  the  face  thereof.    16  Misc.  o60. 

•  1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 

defendant. 

a.  That  the  court  has  not  jurisdiction  of  the  subject  of  tho 
action. 
8.  That  the  plaintiff  has  not  legral  capacity  to  sue. 
4.  That  there  is  another  action  pending  between  the  same 
•1  IT ,«  aAf     parties,  for  the  same  cause. 
S  Mv  aot       5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

^*  C  That  there  is  a  defect  of  parties,  plaintiff  or  defendaaL 

7.  That  causes  of  action  have  been  impix>perly  united. 

26  H       107    ^®  ^^^'  ®^" 

13  DfUy'  302*      ^*  "^^at  the  complaint  does  not  state  tacts  sufficient  to  cou> 

'      '   stitute  a  cause  of  action. 

§  489.  [Repealed  1877.]    • 

31  Hun,  301;  §  400.  [^m'd  1877.]  The  demurrer  must  distinctly  specify 
88  Id.  419.  the  obiections  to  the  complaint ;  otherwise  it  may  be  disre- 
garded. An  objection,  taken  under  subdivision  first,  second, 
fourth  or  eighth  of  section  four  hundred  and  eighty-eight  of 
this  act,  may  be  stated  in  the  hmguage  of  the  sul>division  ; 
an  objection,  taken  under  either  of  the  other  subdivisions, 
must  point  out  si>ecifically  the  particular  defect  relied  upon. 

§  491.  [Repealed.    1877.] 

77  Hun,  427.  §  492.  The  defendant  may  demur  to  the  whole  complaint^ 
or  to  one  or  more  separate  causes  of  action,  stated  therein. 
In  the  latter  case,  he  may  answer  the  causes  of  action  not  de- 
murred to. 

§  493.  The  defetidant  may  also  demur  to  the  reply,  or  to 
a  separate  traverse  to,  or  avoidance  of,  a  defence  or  coun- 
terclaim, contained  in  the  reply,  on  the  ground  that  it  is  iu' 
sufficient  in  law,  upon  the  face  thereof. 

51  N.Y.  Su]^  i:^  494.  The  plaintiff  may  demur  to  a  counterclaim  or  a  de- 
2':  S*  ^^'  *  fence  consisting  of  new  matter,  contained  in  the  answer,  on 
13  N  y.State  ^^^  ground  that  it  is  insufficient  in  law,  upon  the  face  thereof. 
Rep!  648.  §  495.  [AnCd  1877.]    The  plaintiff  may  also  demur  to  a 

J28  N.  Y.  i«.  counterclaim,  upon  which  the  defendant  demands  an  affirma- 
so  Abb  N  CL  *^^®  judgment,  where  one  or  more  of  the  following  objections 
294.  thereto,  appear  on  the  face  of  the  oounterchiim  : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover 
upon  the  same. 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cjiusc. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  five  hundred  imd  one  of  this  act. 

6.  That  the  counterclaim  docs  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

128  N.  T.  48.  §  496.  [AirCd  1877.]  A  demurrer,  taken  under  the  last 
section,  must  distinctly  .specify  the  objections  to  the  ct)unter- 
claim  ;  otherwise  it  maiv  be  disregarded.  The  mode  of  speci- 
fying the  objections  is  the  same,  as  where  a  demurrer  is  takea 
to  a  complaint. 

§  497.  [AnVd  1877.]  Upon  the  decision  of  a  demurrer, 
either  at  a  general  or  special  ttrui,  or  in  the  court  oi  appeals^ 
the  court  may,  in  its  discretion,  allow  the  party  in  fault  to 
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plead  anew  or  amend,  upon  such  terms  as  are  just  If  a  de- 
murrer to  a  complaint  is  allowed,  because  two  or  more  cr  jses 
of  action  have  been  improperly  united,  the  court  may,  [-  its 
discretion,  and  upon  such  terms  as  are  just,  direct  that  thi; 
action  be  divided  into  as  many  actions  as  are  necessary 
for  the  proper  determination  of  the  causes  of  action  therein 
stated. 

§  498.  lAm^d  1877.]  Where  any  of  the  matters  enumer- 
ated m  section  four  hundred  and  cighty-eipht  of  this  act  as 
grounds  of  demurrer,  do  not  api>e'ir  on  the  face  of  the  com- 
plaint,  the  objection  may  be  taken  by  answer. 

§  49Q.  If  such  an  objection  is  not  taken,  either  by  demur- 
rer or  answer,  the  defendant  is  deemed  to  have  waived  it ; 
except  the  objection  to  the  jurisdiction  of  the  court,  or  the 
objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

96N.Y.239;  108  Id.  445;  ll9ld.348;  122  Id.  631. 

ARTICLE  THIRD. 


34  HuQ,  eoa. 

119N.Y.348. 
123  N.  Y.  58. 
136  N.  y.  5fi. 

26  Han,  107; 
31  Id.  696. 
MN.Y.Snp. 
er  Ct.  (J.  A 

186NY.663. 
141  N.y.l99. 
85  Hun.  171. 


Answer. 


i  600. 
501. 
602. 

609. 


604. 
606. 


606. 

SOT. 


Answer ;  what  to  contain. 

Connterclaim  defined. 

Rules  respecting  the  allow- 
ance  of  counterclaims. 

Judsroent,  when  demand 
ana  counterclaim  are  eq- 
ual or  nneqaal. 

Id. ;  for  afflrmatlve  relief. 

Connterclaim,  when  de- 
fendant is  sued  in  a  rep- 
reaentative  capacity. 

Id.;  when  plaintiff  is  an 
executor  or  adminiatrap- 
tor. 

DefeDdaot  may  interpose 
several  defences  or  coun- 


terolalms ;  rules  relating 
thereto. 
g  608.  Partial  defences. 

509.  When  defendant  to  de- 
mand affirmative  Judg- 
ment. 

511.  When     pleadings     admit 

Eart  of  plaintlfTs  claim  to 
e  just,  action  may  be 
severed,  etc. 
612.  Judgment  where  counter- 
claim only  is  interposed 
for  less  than  piaintitTs 
claim. 
513.  Dilatory  defences  to  be 
verified. 


38HuD,14S. 
llN.Y.Siate 
Rep.  85. 

24N.Y.8iate 
Rep.  553. 

6N.Y.8upp. 
500. 


§  500.  [4m»dl877.]  The  answer  of  the  defendant  must 
contain :  ' 

lin  N.  y  150: 124  Id.  638;  67  SUte  Bep.  683;  11  Misc.  622:  6  App.  Dlv.  12S 

1.  A  general  or  specific  denial  of  each  material  alleoation 
of  the  complaint  controverted  by  the  defendant,  or  ot  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief 

2.  A  statement  of  any  new  matter  constituting  a  defence 
or  counterclaim,  in  ordmary  and  concise  language,  without 
repetition. 

§  601.  lAm'd  1877.]  The  counterclaim,  specified  in  the 
last  section,  must  tend,  in  some  way,  to  diminish  or  defeat 
the  plaintiff's  recovery,  and  must  be  one  of  the  following 
causes  of  action  against  the  plaintiff,  or,  in  a  proper  case 
against  the  person  whom  he  represents,  and  in  fiivor  of  the 
defendant,  or  of  one  or  more  defendants,  between  whom 
and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action : 

23  Abb.  N.  C.  60.  128  Id.  68.  132  N.  Y.  472.  '37  Id.  270.  81  Hun,  i20. 

1.  A  oause  of  action,  arising  out  of  the  contract  or  transact-   *9  Hun,S00i 
ion  set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action. 

2L  In  an  action  on  contract,  any  «)(her  cause  of  action  oc 
contract^  existing  at  the  commencement  of  the  action. 


25  Hun.  446. 
16  Week. 
I>ie.  285. 
6  Civ.   Pro. 
286. 

43  Hun,  521 
15  N.  Y. 
State  Rep. 
134. 
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§  602.  ]Am*d  1877.]  But  the  counterclaim,  specified  in 
:;^bdivision  second  of  the  last  section,  is  subject  to  the  follow- 
ing rules  : 
78  Hun,  20.  1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  ne^tiable  prom- 
issory note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of 
the  assignment  thereof,  and  belon^ng  to  the  defendant,  in 
good  faith,  before  notice  of  the  assignment,  must  be  allowed 
as  a  counterclaim,  to  the  amount  of  the  pluintifTs  demand,  if 
it  might  have  been  so  allowed  against  the  party,  or  the 
assignee,  while  the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand,  existing  agamst  a  person  who  assign- 
ed or  transferred  it,  after  it  became  due,  must  be  allowed  as 
a  counterclaim,  to  the  amount  of  the  plaintifTs  demand,  if  it 
might  have  been  so  allowed  against  the  assignor,  while  the 
note  or  bill  belonged  to  hiuL 
1301T.T.S31.  3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
9  Hiso.  71.  in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the 
plaintiff  shall  not  be  allowed  as  a  counterclaim  ;  but  so  much 
of  a  demand  existing  against  the  person  whom  he  represents, 
or  for  whose  benefit  the  action  is  brought,  as  will  satisfy  the 
plaintifTs  demand,  must  be  allowed  as  a  counterclaim,  if  it 
might  have  been  so  allowed  in  an  action  brought  by  the  per- 
son beneficially  interested. 

§503  [Am^d  1877.]  Where  a  counterclaim  is  establish- 
ed, which  equals  the  plamtiflTs  demand,  the  judgment  must 
be  in  favor  of  the  defendant  Whore  it  is  less  than  the 
plaintiff's  demand,  the  plaintiff  must  have  judgment  for  the 
residue  only.  Where  it  exceeds  the  plaintiirs  demand,  the 
defendant  must  have  judgment  for  tlie  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff.  Where  part  of  the  ex- 
cess is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  per- 
son, so  much  thereof  as  the  Judgment  does  not  cancel. 

§  604.  In  a  case  not  specified  in  the  last  section,  where  a 
counterclaim  is  established,  which  entitles  the  defendant  to 
an  affinnative  judgment,  demanded  in  the  answer,  judgment 
must  be  rendered  for  the  defendant  accordingly. 

§  606.  In  an  action  against  an  executor  or  an  adminis- 
trator, or  other  person  sued  in  a  representative  capacity,  the 
defenaant  may  set  forth,  as  a  counterclaim,  a  demand  belong- 
ing to  the  decedent,  or  other  person  whom  he  represents,  where 
the  person  so  represented  would  have  been  entitled  to  set 
forth  the  same,  in  an  action  against  him. 

8  Miec.  IM;  §  606.  In  an  action  brought  by  an  executor  or  adminis- 
26N.Ybupp.  trator,  in  his  representative  capacity,  a  demand  against  the 
"'-**•  decedent,  belonging,  at  the  time  of  his  death,  to  the  defend- 

ant, may  be  set  forth  by  the  defendant  as  a  counterclaim,  as 
if  the  action  had  been  brought  by  the  decedent  in  his  life-time; 
und,  if  a  balance  is  found  to  be  due  to  the  defendant,  judg- 
ment must  be  rendered  therefor  against  the  plaintiff,  in  his 
repre.sentative  capacity.  Execution  can  be  issued  upon  such 
a  ji  Uffi^ment,  only  in  a  case  where  it  could  be  issuea  upon  a 
judgment^  in  an  action  against  the  executor  pr  administrator. 
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§  507.  lAm'd  1879.]    A  defendant  may  set  forth,  in  his  S^»*°'^ 

answer,  as  many  defences  or  counterclaims,  or  both,  as  he  IS.S^S'fiS?! 

bias,  whether  they  are  such  as  were  formerly  denominated  9  jiigc.  ttu8 

legal  or  equitable.    Each  defence  or  c«juuterclaim  must  be  74  ^y^'  i^a- 

separately  stated,  and  numbered.    Unless  it  is  intei*posed  as  23  Civ.  Pro! 

an  answer  to  the  entire  complaint,  it  must  distinctly  refer  to  &.  ib7. 
the  cause  of  action  which  it  is  intended  to  answer. 

§  508.  [Am^d  1877.]    A  partial  defence  may  be  set  forth,  32  Hun,  828. 
as  prescribed  in  the  last  section;  but  it  must  be  expressly  SlAbb.N.C. 
stated  to  be  a  partial  defence  to  the  entire  complaint,  or  to  SJ'Jil^-  ,«, 
one  or  mo|%  separate  causes  of  action,  therein  set  forth.  IJ    ^^'i    ' 
Upon  a  demurrer  thereto,  the  questiun  is,  whether  it  is  suffl-  ^  ^Y* 
cieat  for  that  pur[X)se.    liiatter  tending  only  to  mitigate  or 
reduce  damages,  in  an  action  to  recover  damages  Tor  the 
breach  of  a  promise  to  marry^  or  for  a  personal  injury,  or  an 
iinury  to  property,  is  a  partial  defence,  within  the  meaning 
of  this  section. 

§  500.  {Ani'd  1877.]  Where  the  defendant  deems  him- 
self entitled  to  an  affirmative  judgment  against  the  plaintiff, 
by  reason  of  a  counterclaim  interposed  by  him,  ne  must 
demand  the  judgment  in  his  answer. 

§  6 10.  [iJepeofed  1877.] 

§  611.  lAm^d  1877,  1879.]    Where  the  answer  of  the  de-  25  Hun.  277. 
fendaat.  expressly  or  by  not  denying,  admits  a  part  of  the  3N.Y.  State 
plaintiffs  claim  to  be  just,  the  court,  upon  the  plaintiffs   R®P\5^'^^ 
motion,  may,  in  its  discretion,  order,  that  the  action  be  severed ;   I3fi  X . Y  -i  r.% 
that  a  judgment  be  entered  for  the  plaintiff  for  the  part  so 
admitted ;  and,  if  the  plaintiff  so  elects,  that  the  action  be 
CGotinued,  with  like  effect^  as  to  the  subsequent  proceeding, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
clainL    The  order  must  prescril^  the  time  and  manner  of  the 
plaintiff's  election.     If  the  plaintiff  elects  to  continue  the 
action,  his  ri^ht  to  costs  upon  the  judgment  is  the  same,  as  if 
it  was  taken  m  an  action  brought  for  only  that  part  of  the 
claim.    If  the  plaintiff  does  not  elect  to  continue  the  action 
costs  must  be  awarded,  as  upon  final  judgment  in  any  other 
case. 

§  512.  In  an  action  upon  contract,  where  the  complaint 
demands  judgment  for  a  sum  of  money  only,  if  the  defendant, 
by  his  answer,  does  not  deny  the  plain tifTs  claim,  but  sets  up 
a  counterclaim  amounting  to  less  than  the  plaintifTs  claim, 
the  plaintiff,  upon  filing  with  the  clerk  an  admission  of  the 
counterclaim,  may  take  judgment  for  the  excess,  as  upon  a 
default  for  want  of  an  answer.  The  admission  must  be  made 
a  part  of  the  judgment-roll. 

§  613.  A  defence,  which  does  not  involve  the  merits  of 
the  action,  shall  not  be  pleaded,  unless  it  is  verified  as  pre- 
scribed in  title  second  of  this  chapter. 

ARTICLE  FOURTH. 

Reply. 

i  614.  Reply ;  what  to  contain.  require  a  ieply. 

515.  Jaagment  upon  failure  to       §  617.  Plaintiff    mftv    set    forth 

reply.  sereral  avoidHQces  in  re- 

516.  Cases  where  the  court  may  ply. 

§  614.  [Am?d  ISTl.}  Where  the  answer  contains  a  counter-    21  Abb.  N. 
claim,  the  plaintiff,  if  he  does  not  demur,  uKiy  reply  to  the    .j  136. 
oounterclaun.    The  reply  must  contain  a  general  orspociiic    SMUc.  234. 
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denial  of  each  material  allegation  of  the  counterclaim,  con- 
troverted bv  the  plaintiff,  or  of  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  beUef ;  and  it  may  set  forth  in 
ordinary  and  concise  language,  without  repetition,  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defence 
to  the  counterclaim. 

§  516.  If  the  plaintiff  fails  to  reply  or  demur  to  the  counter- 
claim, the  defendant  may  apply,  upon  notice,  for  judgment 
thereupon ;  and,  if  the  case  requires  it,  a  reference  may  be 
ordered,  or  a  writ  of  inc^uiry  may  be  issued,  as  prescribed  in 
chapter  eleventh  of  this  act,  where  the  plaintili  applies  for 
judgments 

§  616.  Where  an  answer  contains  new  matter,  constitu- 
ting a  defence  by  way  of  avoidance^  the  court  may.  in  its 
discretion,  on  the  defendant's  application,  direct  the  plaintiff 
to  reply  to  the  new  matter.  In  tnat  case,  the  reply,  and  the 
proceedings  upon  failure  to  reply ^  are  subject  to  the  same 
rules  as  in  the  case  of  a  counterclamo. 

_    A  replv  may  contain  two  or  more 
the  same  defence  or  counterclaim ;  but 
they  must  be  sepcurately  stated  and  numbered. 

TITLE  n. 


JJS?^lf  5       §  617.  [^m'dlSTT.] 
s  {gi    ^  '       distinct  avoidances  of  tl 


Pravisiana  generaUy  applicable  to  pleadings. 


8Ub- 

whfti 


I  618.  Application  and  effeot  of 
tnis  chapter. 

619.  Pleadings  to  be  liberally 

construed. 

620.  Pleadings     to     be 

scribed:     within 
time  to  be  served. 

621.  When  defendant  to  serre 

copy   answer  on   co-de- 
fendant. 

622.  Allegation    not     denied; 

when  to  be  deemed  true. 

623.  When  pleading   must   be 

▼erlfled;  and  when  veri- 
flcation  may  be  omitted. 

624.  Form  and  construction  of 

certain    allegations   and 
denials  in  Terifled  plead- 
ings. 
686.  Verification ;  how  and  by 
whom  made. 

626.  Form  of  affidavit  of  Terifl- 

cation. 

627.  When  verification  may  be 

confined    to  a  counter- 
claim. 

628.  Remedy  for  defective  veri- 

fication, or  want  of  veri- 
fication. 

629.  When  defendant  not  ex- 

cused    from     verifying 
answer  to  charge  of  fraud. 

630.  Private  statute ;  how  plea- 


ded. 
I  681.  Accoont;     how    pleaded. 

Bill  of  parilculars. 
632.  Judgments;  how  pleaded. 
683.  Conditions  precedent;  how 

pleaded. 
634.  Instrument  for  payment 

of  money;  how  pleaded. 

636.  Pleadings    in    libel    and 

slander. 
686.  Pleading   mitigaUng    cir- 
cumstances, in  action  for 
a  wrong. 

637.  Frivolous  pleadings ;  how 

disposed  of. 

638.  bham     defences     to     be 

stricken  out. 

639.  Material   variances;   how 

provided  for. 

640.  Immaterial  variances;  how 

provided  for. 

641.  What    to    be    deemed    a 

fail  are  of  proof. 

642.  Amendments  of  coarse. 
548.  Amended  pleading  to  be 

served  ;  answer  thereto. 

644.  Supplemental  pleadings. 

645.  Scandalous  and  irrelevant 

matter  may  be  ordered 
stricken  oat 

646.  Indefinite  and  anoertain 

allegations. 


MIT      tno       §  618.  This  chapter  prescribes  the  form  of  pleadings  iu 
77  H^'^  an  action,  and  the  rules  by  which  the  sufficiency  thereof  is 
*  **««#  *^»'  determined,  except  where  special  provisign  i»  otherwise  madp 
b^law 
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§  Ol9.  The  allegations  of  a  pleacliuo:  must  be  liberally  se Hun,  571. 

construed,  with  a  view  to  substantial  justice  between  the  WN.T.Sop- 

parties.  «r.  Gt.  (J  A 

8  )  301 

§  520.  A  pleading  must  be  subscribed  by  the  attorney  for  13«N.Y.  391. 

the  party.    A  copy  of  each  pleading,  subseciuent  to  the  com-  t^,®Si^*  ^ 

plaint,  must  be  served  on  the  attorney  for  the  adverse  party,  n  nJ   i>«^ 

within  twenty  days  after  service  of  a  copy  of  the  preced-  iu 

ing  pleading.  ^  *^' 

§  621.  {Ani'd  1884.]    Where  the  judgment  may  deter-  «7  N.  T.  40 

mine  the  ultimate  rights  of  two  or  more  defendants,  as  be-  '^«^*8  *> 

tween  themselves,  a  defendant  who  retjuires  such  a  determi-  on  v"\;'  SI' 

nation  must  demand  it  in  his  answer,  and  must  at  least  twenty  Si^ *  ,•     * 

days  before  the  trial  serve  a  copy  of  his  answer  upon  tlie  Week  Di« 
attorney  for  each  of  the  defendants  to  be  affected  by  the  de-  '    si] 

termination,  and  personally,  or  as  the  court  or  judge  may  47N.T.Sup^ 

direct,  upon  defendants  so  to  be  affected  who  have  not  duly  «»",  Ct.  (J^  ^ 

appeared  therein  by  attorney.    The  coutrovet-sy  between  the  f  \}7*-  „_ 

defendants  shall  not  delay  a  judgment  to  whicb  the  plaintiff  Vn«  *^'  ^^ 

is  entitled,  unless  the  court  otherwise  direct&  86  Hnn  168- 

43  Id-  081 ;  8  N.  Y.  Sapp.  415 ;  60  Hun,  288 ;  22  Abb,  N.  C.  304. 130  N.  Y.  IW  Id.  W 
406.     91  Hnn.  889. 

§  622.  Each  material  allegation  of  the  complaint,  not  ^  x.  Y.  110, 

oontrovered  by  the  answer,  and  each  matcriid  allegation  of  A(f'g34HuDr 

new  matter  in  the  answer,  not  controverted  by  the  reply,  26a;i85N.Y. 
where  a  reply  is  required,  must,  for  the  purposes  of  the  action, 

be  taken  as  true.    But  an  allegation  of  new  matter  in  the  189: 17  Miso. 

answer,  to  which  a  reply  is  not  required,  or  of  new  matter  in  82. 

a  r«ply,  is  to  be  deemed  controverted  by  the  adverse  party,  W   Hun,  1. 
by  traverse  or  avoidance,  as  the  case  requires. 

g  523.  Where  a   pleading  is  verified,  each  subsequent  ^cfv^'Pro 

pleading,  except  a  demurrer,  or  the  general  answer  of  an  in>  ^ 

<ant  by  nis  guardian  ad  litem,  must  also  be  verified.    But  the  33'Han,  238l 

verification  may  be  omitted,  in  a  case  where  it  is  not  other-  6  Cir.  Pra 

wise  specially  prescribed  by  law^  where  the  party  pleading  so. 

would  be  privileged  from  testifying,  as  a  witness,  concerning  l^  ?;T*^ 

an  allegation  or  denial  contained  in  the  pleading.    A  pleading  ^  oA 

cannot  be  used,  in  a  criminal  prosecution  against  the  party,  isi  n  y  490 
as  proof  of  a  fact  admitted  or  alleged  therein. 

§  524.  The  allegations  or  denials  in  a  verified  pleading  u  Abb.  N. 

must,  in  form,  be  stated  to  be  made  by  the  party  pleading.  C.  36. 

Unless  they  are  therein  stated  to  be  made  upon  the  informu-  8^  Hnn.  148 

tion  and  belief  of  the  party^  they  must  be  regarded,  for  all  ^^^  N*  *  •  ^^ 
purposes,  including  a  crinunal  prosecution,  as  having  been 
maae  upon  the  knowledge  of  the  person  verifying  the  plead- 
ing. An  allegation  that  the  partv  has  not  sufficient  knowledge 
or  information,  to  form  a  beliei,  with  respect  to  a  matter, 
must,  for  the  same  purposes,  be  regarded  as  an  allegation 
that  the  person  verifying  thepleadmg  has  not  such  knowledge 
or  iaf ormation. 

§  525.  [AmJ'd  1879.]    The  verification  must  be  made  by  8  Abb.  N.  C. 

the  affidavit  of  the  party,  or^  if  there  are  two  or  more  parties  13. 

united  in  interest,  and  pleading  together,  by  at  least  one  of  ^  ^°5u^  ^' 

them,  who  is  acquainted  with  the  facts,  except  as  follows :  k)  Week 
Dig.  2Sr> ;  41  Hun,  58 ;  20  Abb.  N.  G.  I.  133  N.  Y.  270. 

1.  ¥niere  the  party  is  a  domestic  corporation,  the  verifica-  p^ 
tion  must  be  made  by  an  officer  thereof.  m© 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in 
their  behalf,  is  tne  party  the  verification  may  oe  made  by  any 
persmi  acquainted  with  the  facts. 
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8.  Where  the  partv  is  a  foreign  corporation ;  or  where  the 
party  is  not  within  the  county  where  the  attorney  resides,  or 
if  the  latter  is  not  a  resident  of  the  State,  the  county  where 
he  has  his  office,  and  capable  of  making  tne  affidavit ;  or,  if 
there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts,  m 
within  that  county,  and  capable  of  making  the  affidavit :  or 
where  the  action  or  defence  is  founded  upon  a  written  instru- 
nient  for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney  ;  or  where  all  the  material  aUe- 
gations  of  the  pleading  are  within  the  personal  knowledge  of 
the  agent  or  the  atU^rney ;  in  either  case,  the  veriflcSition 
may  be  made  by  the  agent  of  or  the  attorney  for  the  party. 

27  Hun,  369,  §  626.  The  affidavit  of  verification  must  be  to  the  effect, 

2  Civ.  Pro.  that  the  pleading  is  true  to  the  knowledge  of  the  deponenU 
S1*N  Y  Ml  ^^^?^^  ^  ^^^?-  matters  therein  stated  to  be  alleged  on  infor- 
41  Hud  68  ™^tjo«*  ^^^^  belief,  and  that  as  to  those  matters  he  believes  it 

20  Abb:  N.  ^J^  i^^'  J^^f"?  ^i  »^."^f,?®  ^I?  P^^^^  other  than  the 
C.  1.  P^r*^?'  ^^  must  set  forth,  m  the  affidavit,  the  grounds  of  his 

110N.T.160.  belief,  as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the  party. 

§  627.  Where  the  complaint  is  not  verified,  and  the  an- 
.  Bwer  sets  up  a  counterclaim,  and  also  a  defence  by  way  of 
demal  or  avoidlince,  the  affidavit  of  verification  may  be  niade 
to  refer  exclusively  to  the  counterclaim.  In  that  case  the 
last  three  sections  are  applicable  to  the  affidavit  and*  the 
counterclaim,  as  if  the  latter  was  a  separate  pleading. 

9  Dftly,  IM.  .  §  628.  The  remedy  for  a  defective  verification  of  a  plead- 
mg  IS  to  treat  the  same  as  an  unverified  pleading  Where 
the  copy  of  a  pleading  is  served  without  a  copy  of  a  sufficient 
verification,  in  a  case  where  the  adverse  partv  is  entitled  to  a 
verified  pleading,  he  may  treat  it  as  a  nullity,  provided  he 
gives  notice,  with  due  diligence,  to  the  attorney  ofthe  advei-se 
party,  that  he  elects  so  to  do. 

6  CHy  Pro  ^  ^^®*  ^  defendant  is  not  excused  from  verifving  his  an- 
80.  '  '  swj''  ^  a  complaint,  charging  him  with  having  Confessed  or 
suffered  a  judgment,  or  executed  a  conveyance,  assignment 
or  other  instrument,  or  transferred  or  delivered  money  or 
personal  property,  with  intent  to  hinder,  delay,  or  defraud 
his  creditors;  or  with  being  a  party  or  privy  to  such  a  trans- 
action by  another  person,  with  like  intent  towards  the  credi- 
tors of  that  pei-son ;  or  with  any  fraud  whatever,  affecting  a 
right  or  the  property  of  another.  * 

3  Ciy.  Pro.  §  630.  [AitVd  ISTT]  In  pleading  a  private  statute,  or 
ii\.r*  AXA  *  ""'^^  derived  therefrom,  it  is  sufficient  to  designate  the 
11  Misc.  646.   statute  by  its  chapter,  year  of  passage,  and  title,  or  in  some 

other  manner  with  convenient   certainty,    without   settins- 
forth  any  of  the  contents  thereof.  ^ 

Vo^xl'^*  1  ^  P^^;  J^  -f  """^  necessary  for  a  parity  to  set  forth,  in  a 
Moid.  33        pleading,  the  items  of  an  account  therein  alleged  ;  but  in  ih  i*^ 

S  How  Pr"  %r'  ^^  ""^.f  ^f''^''  ^J^^  ^r^^'*^*^  Pa^-fc^  within  ten  dav^ 

1?2       •  °/i?'  ^  written  demtind  thereof,  a  copy  of  the  account,  which, 

4  Civ.  Pro.  ]\  the  pleading  i.s  verified,  mu.st  be  verified  by  his  affidavit,  to 
398.  the  effect,  that  he  believes  it  to  be  true  ;  or,  if  the  facts  are 
ii  u^'IJljo  ^'■-  *V  '"  the  personal  knowledge  of  the  agent  or  attorney  for 
?kY  S^i«  H'f  P'^'*ty'^':Ihe  party  is  not  within  tJie  county  where  the 

Bep  m^  6  nfflTJ"*^?  7Tu*^^'  ''^  ^^l''^^^*-^  ^^  '"^^^^^^  ^^^  affidavit,  by  the 
j»ep,  KH,  lb   affidavit  of  the  agent  or  attorney.     If  he  fails  so  to  do  he  ^s 
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precluded  from  giving  evidence  of  the  account.    The  court,   Id.  T71 ;  ao 
<»"  a  judee  authorized  to  make  an  order  in  the  action,  may  Id.  180. 
direct  tne  party  to  deliver  a  further  account,  where  the  one 
delivered  is  defective.    The  court  may,  in  any  case,  direct  a 
bill  of  the  ptrticulars  of  the  claim  of  either  party  to  be  de- 
livered to  tne  adverse  party. 

§  5313,  In  pleading  a  judgment,  or  other  determination,  of  47  n.T.  Sup- 

a  court  or  officer  of  special  jurisdiction,  it  is  not  necessary  to  er.  (U.  (J.  & 

state  the  facts  conferring  jurisdiction  ;  but  the  judgment  or  S-)  ^72. 

determination  mav  be  stated  to  have  been  duly  given  or  ^  ^'  ^•,5'*'® 

made.    If  that  alle^tion  is  controverted,  the  party  plead-  {it'w  v  6ia 

ing  must,  on  the  trial,  establish  the  facta  conferring  juris-  afffr44Hun 

diction.  6 11?           * 

§  533.  In  pleading  the  performance  of  a  condition  pre-  4  cir.  Pro. 
cedent  in  a  contract,  it  is  not  necessary  to  state  the  facts  con-  112. 
stituting  performance;  but  the  party  may  state,  generally.   7JHnn,400. 
that  he,  or  the  person  whom  he  represents,  duly  performed 
all  the  conditions  on  his  part    If  tnat  allegation  is  contro- 
verted, he  must,  on  the  trial,  establish  performance. 

8  534.  Where  a  cause  of  action,  defence,  or  counterclaim,  7^  n  Y  564 

is  founded  upon  an  instrument  for  the  payment  of  money  iciiyCt,2:«. 

only,  the  party  may  set  forth  a  copy  of  the  instrument,  and  lo  \>nly\^. 

state  that  there  is  due  to  him  thereon,  from  the  adverse  22  Wen  k. 

party^  a  specified  sum,  which  he  claims.    Such  an  allogatiou  1^'K- 1^- 

is  equivalent  to  setting  forth  the  instrument,  according  to  its  1I3N.Y.662. 
legau  effect 

§  635.  It  is  not  necessary,  in  an  action  for  libel  or  slander,  81 N.  Y.  246 ; 

to  state,  in  the  complaint,  any  extrinsic  fact,  for  the  purpose  |^  Jj*-  231  • 

of  showing  the  application  to  the  plaintiff,  of  the  defamatory  ^^  Week 

matter  :  but  the  plaintiff  may  state,  generally,  that  it  was  di^.  gee' 

published  or  spoken  concerning  him  ;  and,  if  thiit  iille«rati()n  is  8  Civ.  Pro. 

controverted,  the  plaintiff  must  establish  it  on  the  ti-ial.    In  133. 

such  an  action,  the  defendant  may  prove  mitigating  clrcum-  118N.Y.178. 

stances,  notwithstanding  that  he  has  pleaded  or  attempted  to  ^*  ^^a,  479. 
prove  a  justification. 

§  536.  {Am^d  1877,]  In  an  action  to  recover  damages  for  93  n.  Y.  515. 
the  breach  of  a  promise  to  marrv,  or  for  a  persouul  injury,  or  82  Hun,628! 
an  injury  to  property,  the  defendant  may  prove,  at  the  trial, 
facts,  not  amounting  to  a  total  defence,  tending  to  mitigate 
or  otherwise  reduce  the  plaintiffs  damages,  if  the^*^  are  set 
forth  in  the  answer,  either  with  or  witlunit  one  or  more  de- 
fences to  the  entire  cause  of  action.  A  defendant,  in  default 
for  want  of  an  answer,  may,  upon  a  reference  or  inquiry  ix> 
ascertain  the  amount  of  the  plaiutilTs  damages,  prove  facts 
of  that  description. 

§  537.  [AnVd  1877,  1879.]    If  a  demurrer,  answer,  or  re-  5  j^y^y^  ^  q 
jjy  is  frivolous,  the  partj'  prejudiced  t  hereby,  upon  a  pre-  g8 ;  i(i.  99.  ' 
vioiis  notice  to  the  adverse  party,  of  not  less  than  five  days,   21  Hun,  332. 
may  apply  to  the  court  or  to  a  judsre  of  the  court  for  juag-   4  Month.  L. 
ment  tnereupon,  and  judgment  miv  be  jrivoii  acc>r<lingly.    If   Bui. 31. 
the  application  is  denied,  an  appeal  cannot  be  taken  from  the    ^J^^^'    ^''®* 
determination,  and  the  denial  of  the  application  does  not   1°^  y  auta 
prejudice  any  of  the  subset  [uenl  pro(?vediUfjf.s  ot  either  party.    Rep  600. 
Costs,  as  upon  a  motion,  mtiy  l>e  awarded  upon  an  applica- 
tion pursuant  to  this  section. 

&  638.  A  sham  answer  or  a  sham  defence  may  be  stricken  76  Hun,  674; 

"^  6  Mlsu.  bio. 
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out  by  the  oourt,  upon  motion,  and  upon  such  terms  as  the 
oourt  deems  just. 

BON.Y.Sap-       §  639.  A  variance,  between  an  allegation  in  a  pleading 

er.  Gt  (J.  A   and  the  proof,  is  not  material,  unless  it  has  aerially  misled 

B.)  aoi.  the  adverse  pariiy,  to  his  prejudice,  in  maintaining  his  action 

89  Hon,  668.  or  defence,  upon  the  merits.    If  a  partv  insists  that  he  has 

been  misled,  that  fact,  and  the  paraculars  in  which  he  has 

been  misled,  must  be  proved  to  the  satisfaction  of  the  oourtk. 

Thereupon  the  court  may,  in  its  discretion,  order  the  pleading 

to  be  amended,  upon  such  terms  as  it  deems  just. 

fiON.Y.Sap-       ft  640.  Where  the  variance  is  not  material,  as  prescribed 
a^:^  ^^  ^^^  ^"^^  section,  the  court  may  direct  the  fact  to  be  found 

'  according  to  the  evidence,  or  may  order  an  immediate  amend- 

ment, wiUiout  costs. 

7Mi«o.  876.  g  641.  Where,  however,  the  allegation' to  which  the  proof 
is  directed,  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  entire  scope  and  meaning,  it  is  not  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of  proof. 

t?  ^7'(J°^     §  ^^2     Amendnients  of  eonrse      r  Am'd  1897,  amendmetU 
8.)  244.   *      t)  tike  effect  September  1,  1897.  J    Within  twenty  days  after  a 
3  ^-^y^"?^'  pleading,  or  the  answer,  ddmorrer  or  reply  thereto,  is  ser- 
24%  Y  Staie  ^*^'^*  ^^  *^^  ^^y^  ^^°^®  before  the  period  for  answering  it  ex- 
Rep!  W4.      pires,  the  pleading  may  be  once  amended  by  the  party,  of 
16  ClT.  Pro.  coar.<)e,  without  costs  and  without  prejndlce  to  the  prooeed- 
siK  Y  Rfcato  ^^^^  already  had.    But  if  it  is  made  to  appear  to  the  oourt 
Rep.  1^'  33  ^^'^^  ^^^  pleading  was  amended  for  the  purpose  of  delay,  and 
Id.  70.    '      that  the  adverse  party  will  thereby  lose  the  benefit  of  a  term, 
128N.y.l38.  for  which  the  cause  is  or  may  be  noticed,  the  amended 
pleading  may  be  stricken  out,  or  the  pleading  may  be  res- 
tored to  its  original  form,  and  sach  terms  imposed  as  the 
oourt  deems  just 

§  643.  Where  a  pleading  is  amended,  as  prescribed  in 
the  last  section,  a  copy  thereof  must  be  served  upon  the 
attorney  for  the  adverse  party.  A  failure  to  demur  to.  or 
answer  the  amended  pleading,  within  twenty  days  thereafter, 
has  the  same  effect  as  a  like  failure  to  demur  to,  or  answer  the 
original  pleading. 

72N.Y.  442;       §  644.  [.4m'ci  1877.]   Upon  the  application  of  either  party, 
79  Id.  679.   the  court  may,  and,  in  a  proper  case,  must,  upon  such  terms 
is  w  ^"  IS*    '^  ^^^  J**®^'  permit  him  to  make  a  supplemental  complaint, 
101 N^  5M*   ^^swer  or  reply,  alleging  material  facts  which  occurred  after 
afTfc  32*     '   ^^  former  pleading,  or  of  which  he  was  ignorant  when  it  was 
Hun.  S12.   made  ;  including  the  judgment  or  decree  of   a  competent 
laSM.T.aai.    court,  rendered  after  the  commencement  of  the  action,  de- 
termining the  matters  in  controversy,  or  a  part  thereof.     The 
party  may  apply  for  leave  to  make  a  supplemental  pleading, 
either  in  addition  t<x  or  in  place  of,  the  former  pleading.     It? 
the  former  event,  if  the  application  is  granted,  a  provisional 
remedy,  or  other  proceeding  already  taken  in  the  action,  is 
not  atiected  by  the  supplemental  pleading  ;  but  the  right  of 
the  adverse  party  to  have  it  vacated  or  set  aside,  depends 
upon  the  case  presented  by  the  original  and  supplemental 
pleadings. 

§  645.  [Am'd  1877.]  Irrelevant,  redundant,  or  scanda- 
lous matter  contained  in  a  pleading,  may  be  stricken  out,  upon 
the  motion  of  a  person  aggrieved  tnereby.  Where  scandalous 
matter  is  thus  striken  out,  the  attorney  whose  name  is  sub- 
scribed to  the  pleadino^  may  be  directed  to  pay  the  costs  of 
the  motion,  and  his  failure  to  pay  them  may  be  punished 
contempt  of  the  court. 


H  546-^40 


ARRfiST. 


107 


§  640.  [ilm'd  1877.]   Whereoneormore'denialsoralle^-  SS?***!? 
tioDS,  oonttuned  in  a  pleading,  are  so  indefinite  or  uncertain  ^^  ^^i»o.  27. 
that  the  precise  meaning  or  application  thereof  is  not  appar- 
entL  the  court  may  reauire  the  pleading  to  be  made  demiite 
ana  certain,  by  amenoment. 

§  647.  iRepecUed  1877.] 

CHAPTER  Vn. 
OET^RAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 
TITLE     L— Arrbst,  PKNDiNa  thx  action,  and  pbocesdinob 

THEREUPON. 

TITLE    n.— Injunction. 

TITLE  nL— Attachment  of  propertt. 

TITLE  IV.— Other  provisional  remedies;  general  and 

MISCELLANEOUS  PROVISION& 

TITLE  L 
Arrest,  pending  the  action,  and  proceedings  thereupon, 

Abticls  1.  Gases  where  an  order  of  arrest  may  be  granted,  and  per- 
sons liabte  to  arrest. 
8.  Granting,  executing,  and  Taoating  or  modifying  the  order 
of  arrest. 

3.  Discharging  the  defendant  apon  bail  or  deposit;  Justiflci^ 

tion  or  the  hail  and  disposition  of  the  deposit, 

4.  Charging  and  discharging  bail. 

ARTICLE  FIRST. 

Cases  whbrb  an  Order  of  Arrest  mat  be  orantbd,  abd 

Persons  liable  to  Abbbst. 


i  M8.  No  person  to  be  arrested 
in  oiTll  proceedings,  with- 
out an  express  statntory 
provision. 

640.  when  the  right  to  arrese 
depends  upon  the  nature 
of  the  action. 

SCO.  When  the  right  to  arrest 
depends  partly  upon  ex- 
trinsic facts. 

651.  Order,  when   and  where 


granted. 
I  652.  Foreign  Judgment  not  to 
affect  right  to  arre  nt 

MS.  Woman  not  to  be  arrested, 
except,  etc. 

654.  Idiot^  lunatic,  or  infant  un- 
der fourteen,  not  to  be  ar- 
rested.   Discharge. 

666.  Person  sued  in  a  represen- 
tative capacity,  not  to  be 
arrested. 


§  648.  lAm''d  1877.1  A  person  shall  not  be  arrested  in  a 
civil  action  or  special  proceeding,  except  as  prescribed  by 
statute.    The  writ  of  ne  exeat  is  hereby  abolished. 

§  640.  iAnt'd  1877,  1879,  1886.]  A  defendant  may  be  ar-  •  I^'y»  "»• 
rested  in  an  action,  as  prescribed  in  this  title,  where  the  ao-  S  S°™»  SJ* 
tion  is  brought  for  either  of  the  following  causes :  VrdT^^' 

12  Daly,  616;  «  N.  Y.  SUto  Rep.  861;  21  Abb.  N.  C  267;  22  Id.  73;  23 IJ.    83  Hub.  467. 
i»3:  16  N.  y.  St-to  Rep.  629;  6  N.  Y.  Supp,  746;  6  Id.  406;  12i  N.  Y.  661; 

13  :N.  Y.607. 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury  ;  an  injury  to  j^  h^j  513 
property,  including  the  wrongful  taking,  detention  or  conver-  qq  How.  Ft, 
sion  of  personal  property ;  breach  of  a  promise  to  marry  ;  474 
misconduct  or  neglect  in  office,  or  in  a  professional  employ-  14  Daly,44& 
mont ;  fraud  or  deceit ;  or  to  recover  a  chattel  where  it  is  al- 
leged in  the  complaint  that  the  chattel  or  a  part  thereof  has 

b^n  concealed,  removed  or  disposed  of  so  that  it  cannot  be 
found  or  taken  by  the  sheriff  ana  with  intent  that  it  should  not 
be  so  found  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
tbereof ;  or  to  recover  for  money  received  or  to  recover  prop-. 
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erty  or  damages  for  the  conversion  or  misapplication  of  prop- 
erty where  it  is  alleged  in  the  complaint  that  the  money  was 
received  or  the  property  was  embezzled  or  fraudulently  mis- 
applied by  a  puolic  officer  or  by  an  attorney,  solicitor  or 
counsellor,  or  oyr  an  officer  or  agent  of  a  corporation  or  bank- 
ing association  in  the  course  of  his  employment,  or  by  a  fac- 
tor, agent,  broker,  or  other  person  in  a  fldudiiiy  capacity. 
Where  such  allegation  is  made,  the  plaintiff  cannot  recover 
unless  he  proves  the  same  on  the  trial  of  the  action ;  and  a 
judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 
8.  To  recover  moneys,  funds  or  property  held  or  owned  by 
80  Hun,  663.   ^jj^  State,  or  held  or  owned  officially  or  otherwise  for  or  in  be- 
half of  a  public  or  governmental  interest  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  agency  or 
agent,  of  the  State  or  of  a  city,  county,  town,  vulage  or 
ouier  division,  subdivision,  department  or  portion  of  the  State 
which  the  defendant  has  without  right  obtained,  received, 
converted  or  disposed  of ;  or  to  recover  damages  for  so  ob-> 
taining,  receiving,  pa^'^ing,  converting  or  disposing  of  the 
same. 
21  Hun,  469.       4.  In  an  action  upon  contract,  express  or  implied,  other  than 
4eN.Y.  8up-    a  promise  to  marry,  where  it  is  alleged  in  the  complaint  that 
er.  Ct  (J.  &   the  defendant  was  guilty  of  a  fraud  in  contracting  or  incur- 
^^^fff  ring  the  liability,  or  that  he  has  since  the  making  of  the  con- 

1  How  Pr  t^ctj  o"*  ^"  contemplation  of  making  the  same,  removed  or 
N  8  88  '  disposed  of  his  property  with  intent  to  defraud  nis  creditors^ 
24  N!Y.8U(e  or  is  about  to  remove  or  dispose  of  the  same  with  like  intent ; 
Rep.  63*2;  Id.  but  where  such  allegation  is  made,  the  plaintiff  cannot  recov- 
097.  er  unless  he  proves  the  fraud  on  the  trial  of  the  action ;  and  a 
J  N. Y.  8app.    judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to  re- 

2  App.  Dlv.  9i.o^ver  upon  the  contract  only. 

98  N.  T.363;       g  650.  [AnVd  1877, 1879, 1886.]    A  defendant  mav  also  be 

•*  Id.  473.      arrested  in  an  action  wherein  the  judgment  demanded  requires 

21  a15)    n    ^^^  i>erformance  of  an  act  the  neglect  or  refusal  to  perform 

C    257  •'  Id*   which  would  be  punishable  by  the  court  as  a  contempt  where 

881.      '      *   the  defendant  is  not  a  resident  of  the  State,  or  bein^  a  resi> 

dent,  is  about  to  depart  therefrom,  by  reason  of  which  non* 

residence  or  departure  there  is  danger  that  a  judgment  or  an 

order  requiring  the  performance  of  the  act  wiU  oe  rendered 

ineffectuaL 

§  551.  lAm'^d  1S77, 1886.]  In  a  case  specified  in  the  last 
section  the  order  of  arrest  can  be  granted  only  by  the  court^ 
is  always  in  its  discretion,  and  may  be  grantea  or  served 
either  before  or  aft'Cr  final  judgment,  unless  an  appeal  from 
the  judgment  is  pending  upon  which  security  has  D«en  given 
sufficient  to  stay  the  execution  thereof.  In  either  of  the  cases 
specified  in  section  five  hundred  and  forty-nine  the  order 
cannot  be  sei*\'ed  after  final  judgment ;  but  it  may  be  granted 
where  a  proper  case  therefor  is  presented  at  any  time  before 
final  judgment 

83  Hun,  665.  g  562.  The  recovery  of  judgment  in  a  court,  not  of  the 
State,  for  the  same  cause  of  action ;  or,  where  ihe  action  is 
founded  up<m  fraud  or  deceit,  for  the  price  or  value  of  the 
propertv  obtained  thereby ;  does  not  aucct  the  right  of  the 
pliuntifi^  to  arrest  the  defendant,  as  prescribed  in  this  title. 

§  653.  lAm?d  1877.]  A  woman  cannot  be  arrested,  as 
prescribed  in  this  title,  except  in  a  case  where  the  order  can  be 
granted  only  by  the  court ;  or  w!:.9re  it  appears^  that  the  ao 
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tion  is  to    recover  damages  for  a  wilful  injury  to  person, 
character  or  property. 

§  654.  lArn'd  1877.]  A  lunatic,  an  idiot,  or  an  infant  un« 
der  the  age  of  fourteen  years,  if  arrested,  may  be  discharged 
from  arrest,  as  a  privileged  person,  in  tne  discretion  of  the 
court.  The  application  for  his  discharge  may  be  made,  in  his 
behalf,  by  a  relative,  or  by  any  other  person  whom  the  court 
or  judge  permits  to  represent  him,  for  tne  purpose. 

§  666.  A  person  prosecuted  in  a  representative  capacity, 
as  heir,  executor,  administi*ator,  legatee,  devisee,  next  of 
kin,  assignee,  or  trustee,  cannot  be  arrested,  as  prescribed  in 
this  title,  except  for  his  personal  act. 

ARTICLE  SECOND. 

gra2vtino,  kxecutina,  and  vaoatina  or  modifying  the 

Order  of  Arrest. 


I  5641.  Order  required  for  arrest ; 
by  what  Judge  to  be 
granted. 

SS7.  Proof  necessary  to  procure 
order. 

fi6S.  When  order  may  he  grant- 
ed; effect  of  complaint 
Bubsequently  made. 

669.  Security,  upon  order  of  ar- 
rest made  by  a  judge. 

660.  Id.;  upoD  order  of  arrent 

granted  by  the  court. 

661.  Ck>DteDtfi  of  the  order;  to 

whom  directed;  wiieo  lo 
be  executed. 

662.  Copies   of  papers    to    be 

delivered   to  defendant; 
originals  to  be  filed. 


Jl  563.  Arrest;  how  made. 

664.  General    provision    as    to 

privilege  from  nrrest ;  dis- 
charge of  privileged  per- 
son. 

665.  Privilege    of    officers    of 

courts. 

666.  Defendant  arrested  to  have 

twenty  day<4  lo  answer. 

6C7.  When  application  to  he 
made  to  vncate  order  of 
arresti  etc. 

668.  How  and  to  whom  applica- 
tion must  be  maae ;  op- 
posing it  hv  new  proofs. 

672.  Unreasonable  delay  to  pro- 
ceed by  plaintiff.  Effect 
thereof. 


§  566.  {Am'd  1877.]    An  order  for  the  arrest  of  the  de-   15  Hun,  446 
fendant,  except  as  otherwise  prescribed  in  section  five  hun- 
dred and  fifty-one  of  this  act,  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought,  or  from  any 
ooanty  judge. 

§  557.  [Ani'd  1877,  1879.]  The  order  may  be  granted, 
in  a  case  specified  in  section  five  hundred  and  forty-nine  of 
this  act,  where  it  appears  by  the  affidavit  of  the  plaintiff  or 
any  other  person,  that  a  sufficient  cause  of  action  exists 
against  the  defendant,  as  prescribed  in  that  section.  It  may 
be  granted,  in  a  ca.se  specified  in  section  five  hundred  and 
fifty  of  this  act,  upon  the  like  pi'oof  that  a  sufficient  cause  of 
action  exists  a^rainst  the  defendant,  a.s  prescribed  in  that  sec- 
tion, and  of  the  other  matters,  extrinsic  to  the  cause  of  action, 
specified  in  that  section.  Tiie  affidavit  may  also  contain  any 
statement  tending  to  dctcnninc  tlie  amount  of  bail  to  be  re- 
quired. 

6  568.  [AnVd  1877,  1879,  1886.]    Subject  to  the  provisions   54  Hun  29 
of  the  la.st  preceding  section  the  order  may  be  granted  at  any  74  n.  Y.'49i. 
time  after  the  commencement  of  the  action.     It  may  also  be   16  Week. 
granted  to  accompany  the  summons,  but  at  any  time  after         Dig.  602. 


and  forty-nine  of  this  act,  but  where  tfic  order  is  upplied  for 
after  the  filing  or  ser\'ice  of  the  cf»inplaint,  the  court  before 
grantsc^  the  same  may  without  notice  direct  the  service  of  an 


no  ARREST.  SS  55^5^4 

attended  complaint  so  as  to  conform  to  the  allegations  r(V 
quired  in  subdivisions  two  and  four  of  section  five  hundred 
and  forty-nine  of  this  act 

81  PJ>«.  231.       g  559.  [AnVd  1879.]    Except  where  the  action  is  brought 
liaT         °    ^^^  *  cause  specified  in  subdivision  third  of  section  five  hun- 
«  *ri      !.•«>•  <***^  ^"^  forty-nine  of  this  act,  or  in  a  case  where  it  is  spe- 
23  Chf*  S"   ^****^y  prescribed  by  law  that  security  may  be  dispensed  with, 
B.  239  *       *  °**  ^"®  security  to  be  given  is  specially  regulated  by  law,  the 
judge,  before  he  grants  the  order,  must  rcx^uire  a  written  un- 
dertaking, on  the  part  of  the  plaintifT,  with  two  suflicieut 
sureties,  to  the  effect  that,  if  tne  defendant  recovers  judg- 
ment, or  if  it  is  finally  decided  that  the  plaintiff  was  not  en- 
titled to  the  order  of  arrest,  the  plaintiff  will  pay  all  costa 
which  may  be  awarded  to  the  derendant,  and  alidama^res 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceedmg 
the  sum  specified  in  the  undertaking,  which  must  be  at  lea^ 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

^  §  560.  Where  the  order  can  be  granted  only  by  the 

c^^m  court,  an  undertaking  on  the  part  of  the  plaintiff  may  l>e  dis- 

pensed  with.    If  it  is  requirea,  its  form,  and  the  security  to 
DC  given  thereupon,  must  be  sucn  as  the  court  prescribes. 

23  Huo,  114.  §  66 1 .  [Ani'd  1877.]  The  order  must  be  subscribed  by  the 
plaint iff^s  att^omey,  and,  except  where  it  is  granted  by  the 
court,  by  the  judge.  It  may  be  directed,  either  to  the  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county.  It  must  require  the  sheriff  forthwith  to  arrest  the 
defendant,  if  he  is  found  within  his  county ;  to  hold  him  to 
bail  in  a  specified  sum  ;  and  to  return  the  order,  with  his  pro- 
ceedings thereunder,  as  prescribed  by  law.  The  plaintiff^s 
attorney  may,  at  his  option,  by  an  endorsement  upon  the 
order,  or,  where  it  was  grantetl  by  the  court,  upon  tne  copy 
thereof,  delivered  to  the  sheriff,  fix  a  time  within  which  tne 
defendant  must  be  arrested.  In  that  case  he  cannot  be 
arrested  afterwards  under  the  same  order. 

P  562.  [Am/d  1877,  1879.]  The  order  of  arrest,  or,  where 
it  IS  granted  by  the  court,  a  certified  copy  thereof,  subscribed 
by  the  piaintifTs  attorney  ;  and  in  either  case,  the  papers 
upon  which  the  order  was  granted,  with  the  undertaking,  if 
any,  must  be  delivered  to  the  sherilt,  who,  upon  arresting  the 
defendant,  must  deliver  to  him  a  copy  thereof.  The  papers 
upon  which  the  order  was  granted,  with  the  undertaking  if 
any,  must  be  filed  with  the  order  of  arrest,  or  a  certified  copy 
thereof,  at  the  time  prescribed  for  filing  the  same  in  section 
five  hundred  and  ninety  of  this  act. 

§  563.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant,  if  he  is  found  within  his  county,  and  keeping 
him  in  custody,  until  discharged  by  law. 

§  564.  [Am'd  1877, 1895,  amendment  to  take  effect  January  1, 
]896.]  This  title  does  not  abridge  or  affect  a  privilege  from 
arrest  given  by  law,  or  a  right  of  action  for  a  breach  3iereo£. 
A  privileged  person  is  entitled  to  be  dischnrged  from  arrest, 
where  otb<r  provit-ion  is  not  made  therefor  bylaw,  by  the 
court,  or  a  judge  thereof;  or  by  the  county  jndge  of  the 
county  wLere  the  arrest  wnsraade.  The  ptdermustbemade, 
upoti  proof  by  affidavit,  of  the  facts  entitling  tiie  a))pUcant 
to  the  discharge;  and  the  arrest  and  discharge  are  not  a  bar 
to  a  new^  arrest,  after  the  privilege  has  ceased.  The  court 
or  judge  may  make  the   order  without  notice,    or  may 
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require  notice  to  be  given  to  the  sheriff,  or  to  the  plaintiff, 
or  to  both. 

§  665.  An  officer  of  a  court  of  record,  apnomwd  or  elect- 
ed pursuant  to  law,  is  privileged  from  arrest,  auring  .he 
actual  sit  ting,  which  he  is  i*equired  to  attend,  of  a  term  of  :he 
court,  of  which  he  is  an  officer,  and  no  longer ;  but  an  attorney 
or  counsellor  is  not  thus  privileged,  unless  he  is  employed  in  a 
cauKc,  to  be  heard  at  that  term. 

^  566.  Except  where  an  order  of  arrest  can  be  granted   66  How.  Pa 
only  by  the  court,  a  defendant,  arrested  before  answer,  has  !• 
twenty  days  after  the  arrest,  in  which  to  answer  the  com- 
plaint ;  and  judgment  must  be  stayed  accordingly. 

§567.  [AnVd'iSn.]    Exceptwhereanorderof  arrest  can  2NY8taU 
be  granted  only  by  the  court,  a  defendant,  arrested  as  pre-  jj^p,  ^^ 
scTibt'd  in  this  title,  may^  at  any  time  before  final  judgment,    i26N.T.*36i. 
or,  if  he  was  arrested  within  twenty  days  before  final  judg- 
ment, at  any  time  within  twenty  days  after  the  arrest,  apply  2  App.  Diy. 
to  vacate  tlie  order  of  arrest ;  or  to  reduce  the  amount  of  ^^t 
bail ;  or  to  increase  the  security  given  by  the  plaintiff ;  or  for 
one  or  more  of  those  forms  of  relief,  together,  or  in  the  alter- 
native.   In  a  case  where  the  order  of  arrest  can  be  granted 
only  by  the  court,  a  like  application  may  be  made,  at  any 
time  within  twenty  days  after  the  arrest ;  and  an  application 
to  increase  the  security  given  by  the  plaintiff,  may  be  made 
at  any  time  before  final  judgments 

t;  568.  lAnVd  1877.]    An  application,  specified  in  the  last   21  Abb.  N. 
section,  may  be  founded  only  upon  the  papers  upon  which  the   c.  321. 
order  was  granted  ;  in  which  case,  it  must  be  made  to  the  3  App.  Dir. 
cour*   or,  if  the  order  was  granted  by  a  judge  out  of  court,  to  886. 
the  si.«ne  judge,  in  court  or  out  of  court.j  and  with  or  without 
notice,  as  he  deems  proper,  and  the  application  must  be  heard 
-upon  those  papers  only.    Or  it  may  be  founded  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  order  was  granted  by  a 
judge,  out  of  court,  to  any  judge  of  the  court,  ujwn  notice  ; 
and  it  may  be  opposed  by  hew  proof,  by  affidavit^  on  the  part 
of  the  plaintiff,  tending  to  sustain  any  ground  of  arrest  reci- 
ted in  the  order,  and  no  other,  unless  the  defendant  relies  upon 
a  discharge  in  bankruptcy,  or  upon  a  discharge  or  exonera- 
tii'n,  granted  in  insolvent  proceeding  ;  in  which  case,  the 
plaintiff  may  show  any  matter  in  avoidance  thereof,  which  he 
might  show  upon  the  trial 

§  569.  IRepecUedlSrr.} 

§  670.  [RepecUed^Srr.} 

§671.  iRepecded  1877.]  85  Hun,  377. 

§  672.  iAm'd  1877, 1882, 1886.]   Except  in  a  case  where  an  .,  ^ 
onler  of  arrest  can  be  granted  only  by  tne  court  if  the  plain-        D?tf4flo 

tiff  unreasonably  delays  the  trial  of  the  action  or  neglects  to  54  N.y^'sup- 

enter  judgment  therein  within  ten  days  after  it  is  in  hus  power  er.  Ct,  (J.  £ 

to  do  so,  or  neglects  to  issue  execution  against  the  i>erson  of  8.)  129. 

the  defendant  within  ten  days  after  the  return  of  the  execu-  44  Hun, 475. 

tion  against  the  property,  and  in  any  event  neglects  to  issue  }?  ^'^  ^• 

the  siime  within  three  months  after  the  entry  of  the  judgment,  ^r}.^  J j' 

or  whenever  it  shall  appear  to  the  satisfaction  of  the  court  221  •  ^  Id 

that  the  plaintiff  in  an  action,  or  a  iudgment  creditor  in  a  977.' 

ju<]gment,  delays  the  enforcement  of  nis  remedies  therein  by  27  N.T.8tate 

collusion,  or  for  the  purpose  of  allowing  the  debtor  to  remain  Rep.  266 
in  prison  under  the  mandate  in  any  other  action,  before  the 
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issuing  of  the  mandate  in  favor  of  siich  creditor,  so  as  to  pro- 
duce a  continued  and  extended  imprisonment  by  virtue  of 
tlie  separate  mandates  in  tlie  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintilf. 
be  discnarged  from  cust<Kly  if  he  has  already  been  taken 
under  the  mandate  against  him  in  such  action  ;  or  if  he  hss 
not  yet  been  imprisoned  therein,  be  relieved  from  imprison- 
ment by  virtue  of  such  mandate,  by  the  court  in  which  the  ac- 
tion was  commenced,  unless  reasonable  cause  is  shown  w^hy  the 
application  should  not  be  granted.  A  defendant  dischargeil 
as  prescribed  in  this  section  shall  not  be  arrested  upon  an  exe- 
cution issued  upon  the  judgment  in  the  action. 

ARTICLE  THIRD. 

DSBCHARGING  THE  DEFENDANT  UPON  BAIL  OR  DEPOSIT  ;  JUSTI- 
FICATION OF  THE  Bail,  and  Disposition  of  the  Deposit. 


2  673.  Defendant  to  be  discharg- 
ed on  bail  or  deposit. 

674.  When  defendant  may  elect 

to  give  bail,  eto.,  or  bond 
for  liberties. 

675.  Undertaking  of  the  bail  ; 

what  to  contain. 
576.  Examination    of    persons 
offered  as  bail. 

677.  Filing,     etc.,   of    papers ; 

plaintiiTs   acceptance  or 
rejection  of  bail. 

678.  Notice     of    iuHtiflciitif»D  ; 

new  nndertakiDg,  if  other 

bail  in  given. 
679;  Qualiflcaiions  of  bail. 
600.  Justification  of  bail. 
681.  Allowance  of  bail. 


2  682.  -Deposit   of    money   with 
sheriff. 

683.  Payment  of  deposit   into 

court  by  sherifr. 

684.  Substituting    bail    for  de- 

posit. 
585.  How  deposit  disposed  of. 
686.  When  deposit  to  be  paid  to 

a  third  person. 
Sheriff,  when  liable  as  bail; 

his  discharge    from  lia> 

bilily. 
Prooeediogs  on  judgment 

against  sheriff. 
Bail  liable  to  sherifT. 
Filing  papers  if  bail  not 

given. 


687. 


6P8. 

689. 
690. 


673.  The  defendant,  at  any  time  before  he  is  in  con- 
tempt, where  the  order  can  be  granted  only  by  the  court,  or, 
in  any  other  case,  at  any  time  before  execution  ap^ainst  his 
person,  must  be  discharged  from  arrest,  either  upon  giving^ 
Dail,  or  upon  depositing  the  sum  specified  in  the  order  of 
arrest.  Tne  defendant  may  give  bail,  or  make  fhe  deposit, 
immediately  upon  his  arrest,  at  any  hour  of  the  day  or  night ; 
and  he  must  have  reasonable  opix)rtuiiity  to  see  *  for  and  to 
procure  bail,  before  being  committed  to  jail. 

§  674.  Where  the  defendant  is  actually  confined  in  the 
jail,  by  virtue  of  an  order  of  arrest,  and  final  or  interlocutory 
judgment  has  been  rendered  again.st  him  in  the  action,  but  an 
execution  against  his  person  has  not  been  issued,  he  may  elect, 
either  to  give  a  bond  for  the  liberties  of  the  jail,  or  to  give 
bail  or  make  a  deposit,  as  prescribed  in  this  article. 

§  676.  The  defendant  may  give  bail,  by  delivering  to  the 
sheriff  a  written  undertaking,  m  the  sum  specified  in  the  order 
of  arrest,  executed  by  two  or  more  sunicicnt  baiL  stating 
their  places  of  residence  and  occupations,  to  the  following 
ett'cct  : 

1.  If  the  order  of  arrest  could  be  gi*anted  only  by  the  court, 
that  the  defendant  wili  obey  the  clirection  of  wnirt,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  recjuir- 
ing  him  to  perform  the  act  specified  in  the  order  ;  or,  in  d€»- 
fault  of  his  so  doing,  that  he  will,  at  all  times,  render  himself 
amenable  to  proceedings  to  punish  him  for  the  omissiott. 

♦So  in  originnl. 
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3.  If  the  action  is  to  recover  a  chattel,  that  the  defendant 
will  deUver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged 
in  the  action,  and  will  pay  any  sum  recovered  against  him  in 
the  action. 

3.  In  any  other  case,  that  the  defendant  will,  at  all  time^ 
render  himself  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

§  57©.  ZAm^d  1877,  1879.]  It  is  not  necessary  that  the 
undertaking  should  be  approved  or  accompamed  with  an 
affidavit  of  justiflcatiou  of  the  baiL  But  tlie  offlcer  taking  the 
acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so  re- 
quires, examine  under  oath,  to  a  reasonable  extent,  the  per- 
sons offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  examination  must  oq  reduced  to 
writing,  subscribed  by  the  bail,  and  annexed  to  the  under- 
taking; 

g  57T.  lAm'd  1879.]  Within  three  days  after  bail  is  given, 
the  sheriff  must  deliver  to  the  plamtilTs  uttomcy  copies, 
certified  by  him,  of  the  order  of  arrest,  return  and  underta- 
king. The  plaintiffs  attorney,  within  tea  days  thereafter, 
must  serve  upon  the  sheriff  a  notice  that  he  does  not  accept 
the  bail ;  otherwise  he  is  deemed  to  have  accepted  them,  and 
the  sheriff  is  exonerated  from  liability: 

§  578.  Within  ten  days  after  the  receipt  of  the  notice,  16  Misc.  56i 
the  sheriff  or  the  defendant  may  serve  upon  the  plaintiff's 
attorney,  notice  of  the  justification  of  the  same  or  other  bail, 
specifym^  the  place  of  residence  and  occupation  of  each 
ol  the  latter,  before  a  judge  of  the  court,  or  a  county  judge, 
at  a  specified  time  and  place ;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  within 
the  county  where  one  of  the  bail  resides,  or  where  the  defend- 
ant was  arrested.  If  other  hail  are  given,  a  new  undertaking 
must  be  executed,  as  prescribed  in  section  five  hundred  and 
seventy  five  of  this  act 

§  579.  The  qualifications  of  bail  are  as  follows  : 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  or- 
der of  arrest,  exclusive  of  property  exempt  from  execution  : 
but  the  judge,  on  iustification,  mav  allow  more  than  two  bail 
to  justi^,  severally,  in  sums  less  tnan  that  specified  in  the  or- 
der, if  the  whole  justification  is  equivalent  to  that  of  two  suf- 
ficient bail 

§  580.  For  the  purpose  of  justification,  each  of  the  bail  W  Miso.  Ml. 
must  attend  before  the  judge,  at  the  time  and  place  men- 
tioned in  the  notice^  and  be  examined  on  oath,  on  the  part  of 
the  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the 
jud^e,  in  his  discretion,  thinks  proper.  The  judge  may,  in  his 
discretion,  adjourn  the  examination  from  day  to  day,  until  it 
is  completed ;  but  such  an  adjournment  must  always  be  to  the 
next  judicial  day,  unless  by  consent  of  parties.  If  required 
by  the  plaintifTs  attorney,  the  examination  must  be  reduced 
to  writing,  and  subecribed  by  the  baiL 

§  581.  If  the  judge  finds  the  bail  sufficient,  be  must  annex  tSN.Y.  flV. 
the  examination  to  the  undertaking,  indorse  hisi  allowance 
thereon,  and  cause  them  to  be  filed  with  Uic  clerk.    The  shcr- 
ill  IS  thereupon  ^^i^operated  from  liability. 
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23  Abb.  N.       §  682.  The  defendant  may,  instead  of  gfiving^oail,  depos* 
C.  82L  it  with  the  sheriff  the  sum  specified  in  the  order.    The  sheriff 

must  thereupon  give  the  defendant  a  certificate  of  the  depos- 
it, and  discharge  him  from  custody. 

§  ^^^«  The  sheriff  must,  within  four  days  after  the  de- 

f?  <M?  posit,  paj  it  into  court.    He  must  take,  from  the  otfloer  re- 

c.  320.  ceiving  it,  two  certificates  of  the  payment,  one  of  which  ho 

must  oeliver  to  the  plaintiff,  and  tlie  other  to  the  defendant. 

For  a  default  in  making  the  payment,  the  official  bond  of  the 

sheriff  may  be  prosecuted,  as  m  any  other  case  of  delinquency. 

I  How.  Pr.       §  SQ4.  Ifmonevisdeposited,  as  prescribed  in  the  last  two 

N.  8. 274.       sections,  bail  may  be  given,  and  may  justify  upon  notice,  at 

18  Abb.  IN.   any  time  before  the  expiration  of  the  right  to  oe  dischargea  on 

C.  320.  bail.    Thereupon  the  ludge,  before  whom  the  justification  is 

had,  must  direct,  in  tKe  order  of  allowance^  that  the  money 

deposited  be  refunded  to  the  defendant,  or  his  representative, 

and  it  must  be  refunded  accordingly. 

18  Abb.  N.       §  685.  If  money  deposited  is  not  refunded,  as  prescribed 
C.  320.  in  tjie  last  section,  it  is,  in  a  case,  where  the  order  of  arrest 

could  be  granted  only  by  the  court,  subject  to  the  direction  of 
the  courts  as  justice  requires,  before  and  after  the  iudgment. 
In  any  otner  case,  if  it  remains  on  deposit,  when  nnal  judg- 
ment is  rendered  for  the  plaintiff,  it  must  be  applied,  under 
the  direction  of  the  court,  in  satisfaction  of  the  judgment ;  and 
the  surplus^  if  any,  must  be  refunded  to  the  defendant,  or  his 
representauve.  If  the  final  judgment  is  for  the  defendant,  or 
the  action  abates^  or  is  discontinued,  the  sum  deposited,  and 
remaining  unapphed,  must  be  refunded  to  the  diefendant  oi 
his  representative. 

18   Abb.  N.       §  686.  At  any  time  before  the  deposit  is  paid  icto  courts 
0. 830.  the  defendant  may  deliver  to  the  sheriff  a  written  direction^ 

to  pay  it  to  a  third  person,  therein  specified,  in  the  event  that 
the  defendant  becomes  entitled  to  a  return  thereof;  but  with- 
out  expressing  any  other  contingency.  The  direction  must  be 
acknowledged  or  pix>ved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  :  and  the  sheriff  must  deliver  it  to  the  of- 
ficer who  receives  tne  deposit,  who  must  note  the  substance 
thereof,  with  the  entries  of  the  deposit,  in  his  books,  and  upon 
the  two  certificates  of  payment  into  court.  The  money  tlius 
deposited  is  deemed  the  property  of  the  third  person,  subject 
to  the  plaintiff's  interest  therein  ;  and  subject  to  the  rights  of 
a  creditor  of  the  defendant,  where  the  direction  was  given  for 
the  purpose  of  hindering,  delaying,  or  defrauding  creditors. 
The  money,  or  the  residue  thereof,  must  be  paid  to  the  third 
person,  where,  by  the  provisions  of  the  last  two  sections,  it  is 
required  to  be  refunded  to  the  defendant,  or  his  representa* 
tive. 

A  lur    (K  T         §  687.  ZAm?d  1877.]    If,  after  the  defendant  is  arrested, 
Ruii°7  ^®  escapes  or  is  rescued,  or  the  bail,  if  any,  ^ven  by  him.  do 

2  OlY  Pro,  ^^^  justify,  when  they  are  not  accepted,  or  if  the  sheriff  fails 
eL  *  'to  pay  the  deposit  into  court  as  required  by  section  five  hun- 
ered  and  eighty-three  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel, 
discharge  himself  from  Uability,  by  the  giving  and  justifica- 
tion of  bail,  as  follows : 

1.  If  the  case  is  one  where  the  order  could  be  granted  only 
by  the  court,  at  any  time  before  the  court  directs  the  perform- 
ance of  the  act  specified  in  the  order. 
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3.  In  an^  other  case,  at  any  tune  before  an  execution  is 
issued  against  the  person  of  the  defendant,  upon  a  judgment 
in  the  action. 

§  588.  If  judgment  is  recovered  against  the  sherifT,  upon 
his  liability  as  bail,  and  an  execution  thereon  is  returned 
wholly  or  partly  unsatisfied,  the  official  bond  of  the  sheriff 
may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

§  589.  [AnCd  1877.]  The  bail  taken  ui)onthe  arrest,  unless 
they  justify,  or  other  bail  are  ^ven  and  justify,  are  liable  to 
the  sheriff  for  all  damages,  which  he  sustains  by  reason  of  the 
omission. 

§  690.  r^m'dl879.]  Withhi  ten  days  after  the  defendant 
is  arrested  if  he  does  not  give  bail,  or  if  he  gives  bail,  within 
ten  days  after  the  justification  of  the  bail,  the  sheriff  must  file 
with  the  clerk  the  order  of  arrest,  or,  where  it  was  granted 
by  the  court,  the  certified  copy  thereof,  delivered  to  him, 
With  his  return  thereupon  endorsed,  the  papers  upon  which 
the  order  of  arrest  was  wanted,  and  the  undertaking  ^ven 
on  the  part  of  the  plaintiff.  Where  an  order  of  arrest,  direct- 
ing the  arrest  of  two  or  more  defendants,  has  been  executed 
as  to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff  may 
file  a  copy  of  the  order  of  arrest,  instead  of  the  original 

ARTICLE  FOURTH. 

CHABOINa  AITD  DISOHABaiNG  BAIL. 


I  591.  When  defendant  nuiy  be 
surrendered. 
592.  How     surrender     to     be 
made ;    exoneration    of 
bail  thereupon. 

693.  Bail  may  arrest   defend- 

ant. 

694.  Voluntary  surrender;  Ex- 

oneration of  bail  there- 
upon. 

695;  Rights,  etc.;  of  sheriff  who 
Is  liable  as  bail. 

696.  Bail;     how       proceeded 


against. 
\  697.  Certain  executions  neces* 

sary  before  action  against 

bail. 
698.  Duty  of  sheriff  on   such 

executions. 
609.  Defences  in  action  against 

bail. 

600.  Relief  of  bail  where  princi- 

pal   is    imprisoned    on 
criminal  charge. 

601.  Bail  exonerated  by  death, 

etc. 


§  691.  Except  in  an  action  to  recover  a  chattel,  the  bail  8  Mlse.  646. 
may  surrender  tne  defendant  in  their  own  exoneration,  or  the 
defjendant  may  surrender  himself  in  exoneration  of  the  bail, 
before  the  expiration  of  the  time  to  answer,  in  an  action 
against  them.  The  surrender  must  be  made  to  the  sheriff  of 
the  county,  where  the  defendant  was  arrested. 

§  692.  Where  the  bail  surrender  the  defendant,  the  sur- 
render must  be  made  in  the  following  manner :  * 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require 
him,  in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certifled  copjr  of  the  undertaking  of  the  bail  must  be 
delivered  to  the  sheriff,  who  must  detain  the  defendant  in  his 
custody  thereupon,  as  upon  the  original  mandate,  and  must, 
by  a  certificate  in  writing,  acknowledge  the  surrender.  Upon 
the  application  of  the  ban,  made  upon  notice  to  the  plaintiff's 
attorney,  and  upon  production  of  the  sherifiTs  certiilcate  and 
a  copy  of  the  undertaking,  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  action  is  triable,  may  make  an 
order,  directing  that  the  bail  be  exonerated.  On  filing  the 
order  and  the  papers  used  on  the  application  therefor,  the  bail 
are  exonerated  accordingly. 


m  AURBSt.  II  S^IS^9d 

g  603.  [Am^d  1877.]  For  the  purpose  of  sarrendering  the 
deiendant,  the  bail,  at  any  place  or  at  any  time  before  they 
are  finally  charged,  may  themselves  arrest  him,  or,  by  a 
written  authority,  endorsed  on  a  certified  copy  of  the  under- 
taking, may  empower  another  person  to  do  so.  And  one  or 
more  of  the  bail  may  thus  arrest  and  surrender  the  defen.'lant, 
although  the  others  do  not  join  with  him  or  them,  for  that 
purpose. 

§  594.  Where  the  defendant  surrenders  himself  in  axon- 
eration  of  his  bail,  he  must  present  himself  to  the  sheriff,  and 
require  the  sheriff,  in  vmtin^,  to  take  him  into  custoay,  in 
exoneration  of  his  bail.  The  sheriff  must  detain  him  accord- 
ingly, as  prescribed  in  subdivision  second  of  section  five  hun- 
dred and  ninety-two  of  this  act ;  and,  if  requested  by  the  bail, 
at  an^  time  after  the  surrender,  tae  sheriff  must^  by  a  certifi- 
cate m  writing,  acknowledge  the  surrender.  An  order  for 
the  exoneration  of  the  bail  may  be  procured,  as  prescribed  in 
section  five  hundred  and  ninety-two  of  this  act. 

4  Month.  L.  §  506.  Where  the  sheriff  is  liable  as  bail,  he  has  all  the 
Bui.  7.  '  '  rignts  and  privileges,  and  is  subject  to  all  the  duties  and 
Utilities  of  oail ;  and  bail  given  by  him,  in  order  to  discharp^e 
himself  from  liability,  must  be  regarded  as  the  bail  of  the  de- 
fendant in  the  action.  But  this  section  does  not  apply  to  an 
action  to  recover  a  chattel ;  or  to  a  case  where  a  defence 
arises  to  an  action  against  the  bail,  in  consequence  of  an  act 
or  omission  of  the  sheriff. 

§  606.  In  case  of  failure  to  comply  with  ^he  undertaking, 
the  bail  may  be  proceeded  against  by  actioTi  and  not  other- 
wise. 

17  Han  238.  §  507.  An  action  may  be  brought,  as  i  rescribed  in  the 
4  Mont&.  L.  ^^  section,  in  a  case  where  the  order  ol  arrest  could  be 
Bal.  7.  *  '  granted  only  by  the  court,  at  any  time  after  the  bail  have 
failed  to  comply  with  their  undertaking.  Where  the  under- 
taking was  given  in  an  action  to  recover  a  chattel,  an  action 
may  oe  brought  thereupon,  at  any  time  Evfter  the  return, 
wholly  or  partly  unsatisfied,  of  an  execution  f  t  the  delivery  of 
the  possesion  of  the  chattel,  with  respect  t«  which  the  order 
of  arrest  was  granted.  In  any  other  case,  \n  action  cannot 
be  broug^ht,  as  prescribed  in  the  last  section,  until  the  follow 
ing  requisites  have  been  complied  with  : 

1.  An  execution,  against  the  property  of  the  defendant, 
must  have  been  issuea  to  the  sheriff  of  the  couuty  in  whicli  ha 
was  arrested,  and  returned  by  that  sheriff,  wholly  or  partly 
unsatisfied. 

2.  An  execution,  against  the  person  of  the  de  >ndant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the 
defendant  could  not  be  found  within  Ins  county. 

§  508.  lAiri'd  1877.]    The  sheriff  must  diligently  endeavor 
88N.Y.811.    to  enforce  an  execution  issued  and  delivered  to  hini,  as  pre- 
scribed in  the  last  section,  notwithstanding  any  direction  he 
may  receive  from  the  plaintiff,  or  his  attorney. 

88  N  Y  611  §  500.  [Am''d  1877.]  In  an  action  against  bail,  i  t  a  de- 
ioN.Y.  Bup^  fence,  that  an  execution,  against  the  property,  or  agi  \st  the 
er.  Ct.'(J.  A  person,  of  the  defendant  in  the  original  action,  was  not  .ssued, 
B.)  208.  as  prescribed  in  section  five  hundred  and  ninety-seven  of  this 

act ;  or  that  it  was  not  issued  in  sufficient  time  to  enable  the 
sheril!^  to  enforce  it ;  or  that  a  direction  was  given,  or  other 
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fraudulent  or  collusive  means  were  u<M»d,  by  the  plaintiff  or 
his  attorney y  to  prevent  the  service  thereof. 

§  GOO.  If  the  defendant  in  the  orignal  action,  after  his  H  Sv^t*'^* 

discharge  upon  bail,  is  imprisoned,  either  within  or  without  **  pJ'?i°5i 

the  State,  upon  a  criminal  charge,  or  a  conviction  of  a  crimi-  2')  S. 

nal  oiTence,  the  court,  in  which  an  action  against  the  bail  is  5  cir.  Pro. 

pending,  may,  before  the  expiration  of  the  time  to  answer,  357. 
and  upon  notice  to  the  adverse  party,  make  such  an  order  for 
the  relief  of  the  bail,  as  justice  requires. 

§  001.  lArri'd  18T7.]  Except  in  an  action  to  recover  a 
chattel,  the  bail  must  be  exonerated  where  either  of  the  fol- 
lowing events  occurs,  before  the  expii*ation  of  the  tin)#  to 
answer  in  an  action  against  them : 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  oDligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  re- 
spect to  which  the  undertaking  of  the  bail  was  made. 

S.  His  surrender  to  the  sherirf  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the 
action  against  the  bail,  the  court  may,  in  its  discretion,  impose 
the  pnvment  of  the  plaintifTs  costs  and  expenses,  incurred 
after  the  return  of  the  execution  against  the  person,  as  a  con- 
dition of  allowing  the  exonenition.  And  the  court  may,  by 
an  order,  made  upon  notice  to  the  adverse  party,  grant  sucn 
further  time  as  it  deems  just,  after  answer,  for  the  surrender 
of  the  original  defendant.  In  that  case,  his  surrender,  within 
the  time  so  granted,  has  the  same  etTect,  as  if  it  had  been 
made  before  answer. 

TITLE  IL 

Injunction, 

AsnOLB  1.  G«S6S  where  an  Injunction  may  be  granted ;  granting  and 
service  of  an  injanctioa  order. 
2.  Security. 
8.  Vacating  or  modiTying  an  injunction  order. 

ARTICLE  FIRST. 
Cakes  whsre  an  Injunction  may  be  granted  ;  grantinq 

AND  SeBVICE  of  AN  INJUNCTION  ORDER. 


i  602.  Writ  of  injunction  aboJi«h- 
ed,  and  order  substituted. 

ttS.  Injunction,  when  the  rieht 
thereto  depends  upon  the 
nature  of  the  action. 

60ft.  Id.;  when  the  right  thereto 
depends  upon  extrinsic 
fkctH. 

406.  Restrictions  upon  injunc- 
tions to  restrain  Slate 
officers. 


§  606.  By  whom  injunction  gran t> 
ed  in  other  caResi. 

607.  Proof  nocopsary  to  procure 
injunction. 

008.  At  what  time  *the  order 
may  be  granted. 

609.  When  notice  required  or 

not  required.    Injunction 
pending  an  application. 

610.  Order  must  recite  grounds; 

service  of  order. 


§  602.  The  writ  of  injunction  ha.s  been  abolished.    A  tern-  61  state  Bep. 

porary  injunction  may  be  granted  by  order,  as  prescribed  in  '22. 

this  arUcIe.  2  Abb.  N.  a 

§  603.  Where  it  appears,  from  the  complaint,  that  the  4*3. 

Slaintiff  demands  and  is  entitled  to  a  judgment  a^inst  the  ^^  ^'^*/^"I 

efendant,  restraining  the  commission  or  continuance  of  an  j':  Si '     * 

act,  the  oommission  or  continuance  of  which,  diirinK  Uic  pen-  49  Hun  19. 

dency  of  the  action,  would  pnxluce  injury  to  the  plaint  if(^  an  lecir.  'Pro. 

injunction  order  may  be  granted  to  restrain  it.    The  case  129. 

laONY.MJ, 
6  App.  D1t« 
131. 
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provided  for  in  this  section,  is  described  in  i;uls  act,  as  a  case 
where  the  right  to  an  injunction  depends  upon  the  nature  of 
the  action. 

13GN.T.29a.       §  604.  {Am'd  1877.]    In  either  of  the  following  cases,  an 

7  MIbc  126.  injunction  order  may  also  be  granted  in  an  action : 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
ing the  pendency  of  the  action,  is  doing,  or  procuring,  or 
suffering  to  be  done,  or  threatens,  or  is  aTOut  to  do,  or  to  pro- 
cure, or  suffer  to  be  done,  an  act,  in  violation  of  the  plaintiff^s 
rights,  respecting  the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual,  an  injunction  order  may  be 
gpranted  to  restrain  him  therefrom. 

60  How.  Pr.  dw  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
608.  ing  the  pendency  of  the  action,  threatens,  or  is  about  to 

13  Civ.  Pro.  remove,  or  to  dispose  of  his  property,  with  intent  to  defraud 
*^'  the  plaintiff,  an  injunction  order  may  be  granted  to  restrain 

the  removal  or  disposition. 

24  Week.        A  ^^*      [^m'dl895,  amendment  io  take  effect  January  I, 
Difc.  474.        1896.]    Where  a  duty  is  inoposed  by  statute  upon  a  SUte 
46  Hun,  607.  officer,  or  board  of  State  officers,  an  injunction  order  to  re- 
i29K.T.isa.  strain  him  or  them,  or  a  person  employed  by  him  or  them, 
i44N.T.a6L  from  ihe  performance  of  that  duty,  or  to  prevent  the  execu- 
tion of  the  statute,  shaU  not  be  granted,  except  by  the 
supreme  court,  at  a  t'^rm  thereof,  sitting  in  the  department 
in  which  the  officer  or  board  is  located,   or  the  duty  is  re- 

auirid  to  be  performed;  and  upon  notice  of  the  application 
lerefor  to  the  officer,  boar^  or  other  person  to  be  re- 
strained, 

62  N.T.  Sap-  §  306.  Except  where  it  is  otherwise  specially  prescribed 
•r.  Ct.  (J.  &  by  law,  an  injunction  order  may  be  granted  by  the  court  in 
8.)  63.  which  the  action  is  brought,  or  by  a  judge  thereof,  or  by  any 

132  N.T.  403.  county  judge  ;  and  where  it  is  granted  by  a  judge,  it  may  be 
enforced  as  the  order  of  the  court. 

§  607.  iAm''d  1877.]  The  order  may  be  ^janted,  where  it 
appears  to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff, 
or  any  other  person,  that  sufficient  grounds  exist  therefor. 

186  N.T.  262.  §  608.  {Am^d  1877.]  The  order  may  be  granted  to  acoom- 
panv  the  summons,  or  at  any  time  after  the  conunencement 
of  tne  action  and  before  final  judgment. 

§  609.  [Am^d  1877.]  The  order  may  be  granted,  upon  or 
without  notice,  in  the  discretion  of  the  court  or  judge,  imless 
the  defendant  has  answered ;  in  which  case,  it  can  be  granted 
only  upon  notice,  or  an  order  to  show  cause.  Where  an  appli- 
cation for  an  injunction  is  made  upon  notice,  or  an  order  to 
show  cause,  either  before  or  after  answer,  the  court  or  judge 
may  enjoin  the  defendant,  until  the  hearing  and  decision  of 
the  application. 

8  Month.  L.  §610.  The  injunction  order  must  briefly  recite  the  g^rouflds 
Bal.  93.  '  f^^r  ^he  injunction.  Where  it  is  granted  by  the  court,  it  must 
12N.Y.State  be  served  by  delivering  a  certified  copy  thereof ;  where  it  is 
Bep.  370.  granted  by  a  judge,  it  must  be  served  oy  showing  the  original 
16  CiT.  Pro.  order,  ana  delivering  a  copy  thereof.  Service  of  the  order, 
i%ua  ssflL  ^P®^  *  corporation,  may  be  made  as  prescribed  in  this  act,  for 
J«*so«  «n^  making  personal  service  of  a  summons  upon  a  oon)oration. 

Copies  of  the  papers,  upon  which  the  order  was  granted,  nuiflt 
be  delivered  witn  the  copy  of  the  order.  .  ^    -  ^ 
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ARTICLE  SECOND. 
Security. 


\ 


I  611.  Security,  on   staying  pro- 
ceed! ncs  in  an  action,  be- 
fore trial. 
61i.  Id.;  after  trial,  and  before 
Judgment. 

613.  Id.;  after  Judgment. 

614.  Money  deposited  may  be 

iMdd  OTer. 

615.  Undertaking    to    be  can- 

celled thereupon. 

616.  Security,  on   staying   pro- 

ceedings after  verdict,  in 
ejectment  or  dower. 


2  617.  Id.;  damages  to  incladf) 
waste. 

618.  Deposit  may  be  dipensed 

with. 

619.  Undertalclng  and  deposit; 

when  dinpenned  with. 

620.  Security  in  other  cases. 

621.  Special  cases  excepted. 
628.  Carnages;  how  ascertained. 

624.  Damages  sustained   by  a 

third  person. 

625.  Artion    on    the    underta- 

king. 


§  61 1.  An  injunction  order  shall  not  be  granted,  to  stay  7  Misc.  3(9, 
the  trial  of  an  action,  in  which  the  complaint  demands  judg-  390. 
ment  for  a  sum  of  money  only,  after  issue  has  been  joined 
therein,  unless  the  party  apply ine  therefor  gives  an  under- 
taking to  the  party  enjoined,  with  sufficient  sureties,  to  the 
effect,  that  he  will  pay  to  the  partv  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  which  may  be  recovered  by 
him  in  the  action  stayed  by  the  injunction,  not  exceeding  a 
sum,  specified  in  the  undertakin(i[;  and,  also,  all  damages  and 
costs  tnat  mav  be  awarded  to  mm,  in  the  action  in  which  the 
injunction  order  is  granted. 

§  612.  An  injunction  order  shall  be  not  granted,  to  stay 
proceedings  in  an  action  specified  in  the  last  section,  after  ver- 
dict, report,  or  decision,  and  before  final  judgment  thereupon, 
unless  a  sum  of  money,  sufficient  to  cover  the  sum  awarded  b^ 
the  verdict,  report,  or  decision,  and  the  costs  of  the  action,  is 
first  paid,  by  the  party  applying  for  the  injunction  into  the 
court,  in  which  his  action  is  commenced,  or  an  undertaking  for 
the  pa^inent  thereof,  with  interest,  is  given,  as  prescribed  in 
thisarticleL 

§  613.  [AmH  1877.]  An  injunction  order  shall  not  be 
granted,  to  stay  proceedings  upon  a  judgment  for  a  sum  of 
money,  unless  the  following  requisites  are  complied  with,  by 
the  party  applying  tiierefor  : 

1.  The  fuU  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him,  into  the  court  in  which  his  action 
is  commenced ;  or  an  undertaking  in  lieu  thereof  must  be 
given,  as  prescribed  in  this  article. 

2,  He  must  also  give  an  undertaking,  with  sufficient  sure- 
ties, to  pay  to  the  party  enjoined,  aJl  damages  and  costs, 
which  may  be  awarded  to  him  by  the  court,  in  the  action  in 
which  the  injunction  order  is  granted  ;  not  exceeding  a  sum, 
specified  in  the  undertaking. 

§614.  Money  paid  into  court^  as  prescribed  in  the  last  two 
sections,  may  be  paid  over,  by  tne  direction  of  the  court,  to 
the  party  whose  proceedings  are  stayed,  upon  his  giving  an 
undertaking  to  the  people  of  the  State,  with  sufficient  sureties, 
in  a  sum  fixed  by  tne  court,  to  pay  the  money  and  interest,  or 
any  part  thereof,  as  directed  in  tne  order  or  judgment  of  the 
court 

§  616.  Where  money  so  paid  into  court  has  been  paid 
over  to  the  party  whose  proceeding  are  stayed,  if  the  final 
decision  of  tne  action,  in  which  the  injunction  order  is  granted. 
Is  against  the  party  obtftining  it,  the  court  must  give  such  d/ 
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22A. 

66  How.  Pr. 

75. 

11  CiT.  Pro. 

310. 
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rections,  as  justice  requires,  with  respect  to  cancelling  the  un- 
dertaking ^ven  by  the  successful  party ;  making  perpetual 
the  injunction  staying  collection  of  the  judgment ;  and  requir- 
ing the  judgment  to  be  discharged  of  record. 

§  616.  An  injunction  order  shall  not  be  granted,  to  stay 
proceedings  in  un  action  of  ejectment,  or  for  dower,  after 
verdict,  report,  or  decision,  unless  the  party  applying  there- 
for gives  an  undertaking,  with  sufficient  sureties,  to  pay  t ) 
the  party  enjoined,  or  his  representative,  all  damages  ami 
costs,  not  exceeding  a  sum  specified  in  the  undertaking,  which 
may  be  awarded  to  him,  in  the  action  wherein  the  injunction 
was  granted. 

§  617.  Where  an  undertaking  is  given,  as  prescribed  in 
the  last  section,  the  damages  to  be.  paid,  uix>n  the  vacating  of 
the  injunction  order,  or  the  decision  of  the  action  against  the 
party  obtaining  it,  include,  not  only  the  reasonable  rents  and 
profits  of  the  real  property,  recovered  by  the  verdict,  reiK)rt, 
or  decision,  but  all  waste  committed  upon  the  property,  after 
the  granting  of  the  injunction. 

22.  Week.  §  618.  In  a  case,  where  money  is  required  by  the  fore- 

i>ig.  448.  eoing  sections  of  this  article,  to  be  paid  into  court,  the  court  or 
judge  may  disi>ense  with  the  payment,  and  may  i*equire  the 
party  to  give,  in  lieu  thereoi,  an  undertaking?,  with  two  or 
more  sureties,  to  pay  the  sum  specitled,  with  interest,  as  di- 
rected by  the  court.  If  an  undertaking  is  required,  in  addi- 
tion to  the  deposit,  both  undertaldngs  may  be  contained  in  the 
same  instrument,  at  the  election  of  the  piirty  applying  for  the 
injunction. 

§  619.  The  foregoing  sections  of  this  article  do  not  apply 
to  a  Civse,  where  an  injunction  order  is  applied  for,  to  stay 
proceedings  in  another  action,  on  the  ground  that  a  judgment, 
verdict,  report,  or  decision  therein  was  obtained  by  actual 
fraud.  In  that  case,  the  court  or  judge  granting  the  injunc- 
tion order  may  dispense  with  the  deposit  of  money,  or  the 
execution  of  an  undertaking,  except  as  prescribed  in  tne  next 
section. 

§  620.  [AnVd  1877.]    "Where  special  provision  is  not  other- 

11  r?iv.  Pro.    wise  made  bv  law  for  the  security  to  be  given  uj>on  an  injuiic- 

*^^*  tion  order,  the  party  applying  therefor  must  give  an  under- 

0  App.  Dlv.  taking,  executed  by  him,  or  Dv  one  or  more  sureties,  as  the 

266.  court  or  judge  directs,  to  the  effect,  that  the  plaintiff  will  pay 

to  the  party  enjoined,  such  damages,  not  exceeding  a  sum, 

specified  in  the  undertaking,  as  he  may  sustain  by  reason  of 

the  injunction,  if  the  court  finally  decides  that  the  plaintiff 

was  not  entitled  thereto. 

§  621.  The  foregoing  provisions  of  this  article  do  not 
affect  any  sjjecial  statutory  provision,  whereby  security  upon 
granting  an  injunction  order  may  be  ai.spensed  with,  in  a  par- 
ticular case,  or  the  security  to  be  given  m  a  particular  case  is 
otherwise  regulated. 

§  622.  [Repealed  1877.] 

81  Hun,  309.  §  623.  [Am''d  1877.]  The  damages,  sustained  by  reason 
of  an  injunction,  may  be  ascertained  and  determined  by  the 
court,  or  by  a  referee,  appointed  by  the  court,  or  bv  a  writ  of 
inquiry  or  otherwise,  as  the  court  shall  direct;  and  tlie  decision 
of  the  cou^t  thereujwn,  or  an  order  confirming  the  report  of 
the  referee,  is  conclusive,  as  to  the  amount  of  those  dainage^f 
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upon  all  the  persons  who  have  executed  the  undertaMu^,  un- 
less it  is  reversed  upon  appeal.  The  court  may  in  its  discre- 
tion, direct  that  the  sureties  have  notice  of  the  Bearing,  or  of 
an  appeal,  and  may  prescribe  the  time  and  manner  of  giving 
them  notice. 

§  624.  Where  the  defendant  enjoined  was  an  ofBcer  of  a 
corporation,  or  joint  stock  association,  or  a  bailee,  agent, 
trustee,  or  other  representative  of  another,  and  the  aam^^:es 
sustained  by  him,  are  less  than  the  sum  specified  in  the  under- 
takin£^,  the  court  or  the  referee  may  also  separately  ascertain 
and  determine  the  damages  sustained,  by  reason  of  the  in- 
junction, by  the  corporaticm,  association,  or  person,  whom  the 
defendant  represents^  to  an  amount  not  exceeding  the  surplus 
of  the  sum  specified  in  the  undertaking  ;  and  those  damages 
may  be  recovered  in  a  separate  action,  brought  as  prescrib- 
ed m  the  next  section. 

§  626.  Where  the  damages  have  been  ascertained  by  the  lllilfe.I80. 
decision  of  the  court,  or  the  confirmation  of  a  referee's  re- 
port, as  prescribed  in  the  last  two  sections,  any  person,  entitled 
to  the  benefit  of  an  undertaking,  executed  pursuant  to  the 
provisions  of  this  title,  may  brmg  an  action  thereon,  with- 
out further  leave  of  the  court. 

ARTICLE  THIRD. 

Vacatwo  or  Modifytng  ax  injunction  Obdeb. 

I  026.  Appliofttion   to  Tucate   or  plication. 

modify,  without  notice.  {  029.  New  undertaking  may  be 

C27.  Id.;  upon  notice.  rea aired. 

628.  When  prior  motion  not  to  630.  Verified  answer  to  hare  the 

prejudice  snbsequent  ap-  effect  only  of  an  affidavit. 

S  ^6.     [Am*d  1895,  amendrMnt  to  take  effect  January  1,  61  How.  Pr. 
1896.]     Where  the  injanctioii  order  was  granted  without  JJ*- 
notice,  the  party  enjoined  may  apply,  npon  the  papers  npon      Hun, 648. 
which  it  was  granted,  for  an  order  vacating  or  modifying  the 
injuQCtion  order.    Such  an  application  may  be  made,  with.* 
out  notice,  to  the  judge  or  justice  who  granted  the  order,  or 
who  held  the  terui  of  the  court  where  it  was  granted;  or  to  a 
term  of  the  appellate  division  of  the  supreme  court.    It  can 
not  be  made  wihout  notice,  to  any  other  judge,  justice  or 
term,  unless  the  applicant  produces  proof,  by  affidavit,  that,, 
by  reason  of  the  absence  or  other  disability  of  the  judge  or 
j  nstice  who  granted  the  order,  the  application  can  not  bo 
made  to  him;  nnd  thot  the  applicant  will  be  exposed  to  great 
injury,  by  t  le  delay  required  for  an  application  upon  notice. 
The  affidavit  must  be  filed  with  the  clork;  and  a  copy  there- 
of, and  of  the  order  vacating  or  modifying  the  injunction 
order,  must  be  served  upon  the  plaintiff's  attorney,  before 
that  order  takes  effect. 

§  627.  [AnVd  1877,  1879.1  Where  the  injunction  order  24  Hun,  648; 
was  granted  without  notice,  or  where  it  was  granted  upon  34  Id.  W9. 
notice  with  leave  to  apply  to  vacate  or  modify  it,  the  party 
enjoined  may  apply  upon  notice,  to  the  judge  who  granted  it, 
or  to  the  court,  at  a  term  where  a  contested  motion  in  the 
action  may  be  heard,  for  an  order,  vacating  or  modifying  the 
injunction  order.  Such  an  application  may  be  founded  upon 
the  papers  i^on  which  the  injunction  was  granted  ;  or  upon 
proof,  oy  amdavit.  on  the  part  of  the  defendant,  or  both. 
Where  it  is  founded  ujwn  ptoof  on  the  part  of  the  defendant : 
it  mav  be  opposed  by  new  proof,  by  amdavit,  on  the  part  of 
the  plaintiff,  tending  to  sust>ain  the  injunction. 

§  628.  The  granting  or  denial  of  an  application,  made  as 
prescribed  in  the  last  section,  founded  only  upon  the  papers 
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upon  which  the  injunctioti  order  was  granted,  does  not  preju- 
dice a  subsequent  application,  seasonably  made  foundea  upon 
proof,  by  affidavit,  on  the  part  of  the  defendant  And  the 
granting  or  denial  of  either  application  does  not  prejudice  a 
subsequent  application,  seasonably  made,  foundea  upon  the 
failure  of  a  complaint,  which  had  not  been  made  at  the  time 
of  the  former  application^  to  set  forth  a  cause  of  action,  suffi- 
cient to  entitle  the  plaintiff  to  the  injunction  order,  upon  one 
or  more  grounds,  recited  therein. 

o  m     Pm        §  ®^®*  ^^"*'<*  1S83,  18S4.]    Upon  the  hearing  of  an  ap- 
J-jJ^^'  "*•   plication  upon  notice  to  vacate  or  modify  an  injunction  order, 
66  How  Pr.    ^^®  court  or  judge  may  require  a  new  undertaking  in  the 
277  •  Id.  '326.'   same  or  in  a  different  sum  to  be  given  by  the  plaintiff  with  the 
3L  ilun,  839.    like  sureties  and  to  the  like  effect  as  upon  granting^  an  original 
16  Abb.  M.   order.    The  persons  executing  the  new  undertakmg  become 
S  w*     100    liable  thereon  as  if  thev  had  executed  it  upon  the  granting  of 
Ma  Hun,  19V.    ^YiQ  original  order.    Tne  persons  who  executed  the  orimnal 
undertxQcine^  remain  liable  thereon  until  the  new  undertfddng 
•      is  given  and  approved  and  no  longer.    Upon  such  hearing  the 
court  or  judge  may,  where  the  alleged  wrong  or  injury  is  not 
irreparable,  and  is  capable  of  being  adequately  compensated 
for  m  money,  vacate  the  injunction  order  upon  the  defend- 
ant's executing  an  undertaking  in  such  form  and  amount  and 
with  such  sureties  as  the  court  or  judge  shall  direct^  condi- 
tioned to  indemnify  the  plaintiff  against  any  loss  sustained  by 
reason  of  vacating  such  mjunction  order. 

46  Hun,  140.  g  630.  Upon  the  hearing  of  a  contested  application  for  an 
injunction  order,  or  to  vacate  or  modify  such  an  order,  a 
verified  answer  has  the  effect  only  of  an  affidavits 

§  631.  iRepeaUdlSTr.} 

§  632.  iRepeaied  1877.] 

g  633.  iRepealed  1877.] 

§  634.  IRepealed  1877.] 

TITLE  UL 
Aitachvntnt  of  property. 

AaTXCLX  1.  Cftaes  where  a  warrani  of  attachment  may  be  granted,  and 
proceedings  upon  granting  the  same. 

2.  Execuling  the  warrant  pending  the  action. 

8.  Vacating  or  modifying  the  warrant;  discharging  the  at- 
tachment. 

4.  Regulations  where  there  are  two  or  more  warrants  against 
the  i>ame  defendant. 

6.  Proceedings  after  judgment ;  rights  of  parties  and  duties 
of  the  sheriff,  after  the  warrant  Ih  vacated  or  annulled, 
or  the  attachment  discharged. 

ARTICIiE  FIRST. 

Cases  whsbe  a  warbant  of  Attachbient  may  be  orantkd; 
AND  Proceedings  upon  granting  the  same. 

a  635.  In  whal  actions  a  warrant  2  638.  When  and  by  whom  the 

of   attachment    may   be  warrant  may  be  granted, 

granted.  639.  AtfidaTits  to  be  filed. 

636.  \*  hat  must  be  shown  to  64U.  Security  on  obtainiog  war- 

procure  tkie  warrant.  rant. 

637.  Warrant  in  action  againt  641.  Contents  of  warrant;    to 

public    officer,    etc.,   for  whom  direct«>d. 

peculation.  642.  Validity  of  undertaking. 


a  63&-636  ATTACHMENT.  133 


§  eSo.     [Am'd  1877,  1894,  1895,  amendment  io  iake  ^fed  21  Hnn,  M 
Stpi-7idH^l,  1895.1     A  warraht  of  attachment  against  the   Ji  Abb.K.a 
property  of  one  or  more  defendants  in  an  action  may  be  3^  hqh^soi. 
giHnted  npon  the  application  of  the  plaintifE,  as  specified  in  a  Cir.  *Pra 
the  next  section,  where  the  action  is  to  recoyer  a  snm  ^  of  ^^s.    ^ 
money  only  as  damaged  for  one  or  more  of  the  following 


32  Him,  263;  38  Id.  903: 106  JfL  T.  276;  90  Abb.  N.  C.  183n;  1  App.  DIt.  40S. 

1.  Breach  of  contract,  ezpresn  or  implied,  other  than  a  SJ^' ^S**** 
contract  to  marry.  ^^'  ^' 

2.  Wrongful  conyeraion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  *^  Hun»  937. 
negligence,  fraud  or  other  wrongful  act.  i*  Miac.  lai. 


S6S6.    lAm'd  1887, 1894,  1896,  amendment  io  take  ^ict  28  Alb.  L.  J. 

Sepiember  1, 1895.]  To  entitle  the  plaintiff  to  Auch  a  warrant,  ^^' 

he  must  show,  by  affldayit,  to  the  satisfaction  of  the  judge  124 ? id.'49i. 
granting  the  same  as  follows: 

81  Han.  677. 
S7  n.  T.  141;  26  Hnn.  24  :  27  Id.  617 :  4  CIt.  Pro.  319  :  99  Hnn.  263  ;  6  II  B£iac.29i. 
CiT.  Pro.  96(ln;  16  Abb.  N.  C.  864;  Id.  480;  41  Hun.  66;  91  N.  T.  668;  8  App.  12  MUo.  198. 
DiT.  318:  16  Misc.  410:  150  V.  Y.  77. 

1.  That  one  of  the  causes  of  action  specified  in  the  last  ^  Hon,  242. 
section  exists  against  the  defendaut    If  the  action  is  to  ^^  i^iJo'* 
recoyer  damages  for  breach  of  contract,  the  affidavit  must 
show  that  the  pLiinliff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counterdaimH  known  to  him. 


3.  That  the  defendant  is  either  a  foreign  corporation  or  H  i^bb.  H. 
not  a  resident  of  the  State;  or,  it  he  is  a  natural  person  and  247^1^7, 268 
a  resident  of  the  State,  that  he  has  departed  therefrom,  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons,  or  keeps  himselC  concealed  therein  with  the  like 
intent;  or,  if  the  defendant  is  a  natural  person  or  a  domeRtic 
corporation,  that  he  or  it  has  removed,  or  is  about  to  remove 
property  from  the  State,  with  intent  to  defraud  his  or  its 
creditors :  or  has  assigned,  disposed  of  or  secieted,  oris  about 
to  ass^ign,  dispose  of  orsecrete  property  with  the  like  intent^ 
or,  where,  for  the  putpise  of  procuring  credit,  or  the  exten- 
sion of  credit,  the  defendant  has  made  a  false  statement  in 
writing,  under  his  ovn  hand  or  signature,  or  undfr  the 
hand  or  signatnre  of  a  duly  authorized  ageut,  made  with  his 
knowledge  and  acquiescence  as  to  his  financial  responsibility 
or  standing;  or,  where  the  defendant  being  -an  adult  and  a 
reaident  of  the  State,  has  been  continuously  without  the 
United  States  for  more  than  six  months  next  before  the 
granting  of  the  order  of  publication  of  the  bummons  against 
Sim,  and  has  not  made  a  designation  of  a  person  upon  whom 
to  seire  «  sunmons  in  his  behalf,  as  prescribed  in  section '  'f 
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four  hundred  and  thirty  of  this  act;  or  a  designation  8o  made 
no  longer  remains  in  force  ;  or  senrioe  upon  the  person  so 
designated  can  not  be  made  within  the  State,  after  diligent 
effort. 


r-  N  Y  ««       §  ^7,  [Am'd  1877, 1894,  amaidtMnttoiake  egM  September 
*  •  1,  1894]  A  wamiut  of  attachment^  against  the  property  of 

one  or  more  o£  the  defendants  in  an  action,  may  also  be 
granted,  upon  the  application  of  the  plaintiff,  where  the 
complaint  demands  jadgment  for  a  sum  of  mouey  only  ;  and 
it  appeats,  by  affidayit,  that  the  aciiou  is  uronght  lo  recoTt-r 
money,  funds,  credits,  or  other  property,  htld  or  owned  by 
the  state,  or  held  or  owned,  officidlly  or  otherwise,  for  or  in 
behalf  of  a  public  governmental  interest,  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  agency, 
or  agent,  of  the  state,  or  of  &  city,  county,  town,  Tillage,  or 
other  diyision,  subdivision,  department,  or  portion  of  the 
Bt\te.  which  the  defendant  has,  without  rights  obtaii  ed, 
received,  converted,  or  disposed  of;  or  in  the  obtaining, 
receptioQ,  pMyinent,  conversion,  or  disposition  of  which, 
withontriiht,  he  has  aided  or  abetted;  or  to  recover  dam- 
ages for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same  ;  or  the  aiding  or' abetting  thereof ;  or 
in  an  action  in  favor  of  a  private  person  or  oorpomtion, 
broug^jt  to  recover  damages  for  an  injury  to  personal  prop- 
erty wh.'re  the  liability  arose,  in  whole  or  in  part,  in  conse- 
quence of  the  false  statements  of  the  defendant  as  to  bis 
responsibility  or  credit,  in  writing,  under  the  hand  or  sig- 
nature of  the  defendant  or  his  authorized  agent,  mat^e  with 
his  knowledge  and  acquiescence.  In  order  to  entitle  the 
plaintiff  to  a  warrant  of  attachment,  in  the  case  specified  m 
this  sec^i  n,  he  must  show,  by  affidavit,  to  the  satisfaction  of 
the  judge  granting  it,  that  a  sufficient  cause  of  action  exibts 
against  the  defendant  for  a  sum  stated  in  the  affidavit. 


i  ciT.  Pro.  §  688*  [Am*d  1877.]  The  variant  may  be  granted  by  a 
814.  jud  ge  of  the  court,  or  by  any  county  j  udge,  to  accompany  the 

Diff^ll^'  BUuimons,  or  at  any  time  after  the  commencement  of  the 
91  K  ¥.668.  action,  nnd  before  final  judgment  therein.  Personal  service 
i»  Abb.  N.  of  the  summons  must  be  made  upon  the  defendant,  against 
lU^^Y  356  ^^^^^  property  the  warrant  is  granted,  within  thirty  d  ys 
1*7  N.Y.  620*.  »if<er  the  grnnting  thereof ;  or  else,  before  the  expiration  of 
2  App.  Div.  the  same  time,  service  of  the  summons  by  publication  must 
477.  be  commenced,  or  service  thereof  must  be  made  without  the 
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State,  porsaant  to  an  order  obtained  therefor,  as  presoribed 
in  this  act ;  and  if  publication  has  been,  or  is  thereafter  com- 
menced, the  service  must  be  made  complete  by  the  continu- 
ance thereof. 


§689.  [Am'd  1877.1    Thj  plaintiff  procuring  thewnrraot  j^  ^^i,   ^^ 
must,  within  ten  days  after  the  granting  thereof,  cause  the  c.  338. 
affidavits,  upon  which  it  was  granted,  to  be  filed  in  tLe  office  ^3  Hun.  687. 
of  the  clerk. 


§  640*    The  judge,  before  granting  the  warrant,   must  48  k.t.  Snp. 
require  a  wiitten  undertaking,  on  the  part  of  the  plaintiff,  er.ct  (j.  & 
with  sufficient  suretie**,  to  the  effect,   that  if  the  defeudant  ^Ji^^'  go, 
recoTerH  judgment,  or  if  the  warrautis  vacated,  the  plaintiff         "°' 
will  pay  hU  costs,  which  may  be  awarded  to  the  defendant, 
and  all  dti mages,  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  mnst  be  at  least  two  hundred  and  filty  dollar^. 
But  this  section  does  not  apply  to  a  case,  where  the  action  is 
brought  for  a  cause  specified  in  section  six  hundied  abd 
thirty-seven  of  this  act,  or  where  it  is  specially  prescribed  by 
law  that  security  may  be  dispeosed  with,  or  where  the  secur- 
ity to  be  given  is  specially  regulated  by  law. 


§  641.    The  warrant  must  be  subscribt  d  by  the  judge  and  ^  Civ.  Pro. 
the  plamtiff's  attorney,  and  must  briefl^v  recite  the  ground  of  ^'j-  „  ogA 
the  sittachment.    Ii  ma>'  be  directed,  either  to  the  sheritf  of 
a  particular  county,  or,  generally,  to  the  sheriff  of  any  counly.   16  Misc.iio. 
It  must  require  the  sheriff  to  attach  and  safely  keep,  so  nnnch   ^^  ^d-  <28. 
of  the  property,  within  hLs  county,  which  the  defendant  hxR, 
or  whi  h  he  may  have,  at  any  time  before  final  judgment  iu 
the  action,  as  will  satisfy  the  plaintiff's  demand,  with  costs 
and  expenses.    The  amount  of  the  plaintiff's  demand  mnst 
be  specified  in  the  warrant,  as  stated  in  the  affidavit.     War- 
rants may  be  issued  at  the  same  time,  to  sheriffs  of  different 
counties. 


§  642.  I*^  is  not  a  defence  to  an  action  upon  an  under- 
taking, given  upon  granting  a  wurrant  of  attachment,  that 
thewiirrarit  was  gra:ited  improperly,  for  want  of  jurisdiction. 
or  for  any  other  cause. 
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g  644.  Sheriff  must  attach  proper* 
ty  of  defendant. 

646.  What  interest  in  real  prop- 
erty may  be  attached. 

646.  Attachment  of  unpaid  rob- 
scrlption  to  foreign  cor- 

r>ration. 
;   intereet    in    corpor- 
ation. 
648.  Id.;      negotiable     inatra- 
menta. 


I  649.  How  property  to  be  attach- 
ed. 

660.  Certificate  of  defendant's 
int«^rest  to  be  famished. 

65t.  Person  refoaing  certiiicate 
may  be  examined. 

66a.  Bights  of  owner  or  master 
of  ▼esael  on  which  goods 
have  been  shipped. 

663.  Foregoing  section  not  to 
apply  in  certain  cases. 
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I  en.  Sheriff  mast  make  ioTen-       | 
lory. 

^5.  Sheriff  may  maintain  ac- 
tions. 

656.  Perishable   goods    to    be 
sold. 

«57.  Claim   of  property;    how 
tried. 

658.  Proceedings,  if  claimant 
ffucoeeds. 

(SO,  Finding,  not  to  prejadioe 
right  of  claimant 

660.  Proceedings  on  elaim  to 

domestic  yessel. 

661.  Appraisers  to  be  sworn  ; 

▼al nation  to  be  returned. 

662.  Undertaking  to  be  given. 

663.  Vessel;  when  to  be   dis- 

charged. 
66ft.  When  undertaking  to  be 
sued. 

665.  Defence  In  such  an  action; 

plaintiff's  recovery. 

666.  Foreign  vessel;  how  val- 

ued. 

667.  Notice  thereof. 


668.  Plaintiff  to  give  nnderta- 

king.  with  sureties. 

669.  Vessel;   when  to  be  din- 

charged. 

670.  Terms   on   which  debtor 

may  claim  vessel. 

671.  672,  CTTS.  When  vessel  to  be 

sold. 

674.  Sheriffto  keep  property. 

675.  Sheriff  may  be  directed  to 

pay  money  into  court. 

676.  When  he  may  be  directed 

to  release  or  deliver  pro- 
perty. 

677.  Plaintiff  may  bring  action 

in  name  of  himselt  and 
the  sheriff. 

678.  How  leave, to  bring  sueh 

an  action  procured. 

679.  Plaintiff   may    be  Joined 

with  sheriff,  after  action 
commenced. 

680.  Judge  to  direct  as  to  man- 

agement of  such  an  act- 
ion, etc. 
68L  Return  of  inventory ;  how 
enforced. 
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§  643.  [Repealed  ISrr.l 

§  644.  lAm^d  1877.]  The  sheriff  must  immediately  exe-  aoN.TSiate 
cute  the  warraut,  by  levying  upon  so  much  of  the  personal-  Rep.  958 
and  real  property  of  the  defendant,  within  his  county,  not 
exempt  from  levy  and  sale  bv  virtue  of  an  execution,  as  will 
satisfy  the  plaintifTs  demand,  with  the  costs  and  expenses. 
He  must  take  into  his  custody  all  books  of  account,  vouchers, 
and  other  papers,  relating  to  the  personal  property  attached, 
and  all  evidences  of  the  defendant's  title  to  the  real  property 
attached,  which  he  must  safely  keep,  to  be  disposed  of,  as 
prescribed  in  this  title.  The  sheriff,  to  whom  a  warrant  of 
attachment  is  delivered,  mav  levy,  from  time  to  time,  and  as 
often  as  is  necessary,  until  the  amount,  for  which  it  was 
issued,  has  been  secured,  or  final  judgment  has  been  rendered 
in  the  action,  notwithstanding  the  expiration  of  his  term  of 
oiflce. 

§  646.  The  real  property,  which  may  be  levied  upon  by 
virtue  of  a  warrant  of  attachment,  includes  any  interest  in 
real  property,  either  vested  or  not  vested,  which  is  capable  of 
being  ahened  by  the  defendant. 

§  646.  Under  a  warrant  of  attachment  against  a  foreign 
'x>rporation,  other  than  a  corporation  created  oy  or  under  t-ne 
laws  of  the  United  States,  the  sheriff  may  levy  upon  the  sum 
remaining  un|)aid  upon  a  subscription  to  the  capital  stock  of 
the  corporation,  mside  by  a  person  within  the  county  ;  or  upon 
one  or  more  shares  of  stock  therein,  held  by  such  a  person,  or 
transferred  by  him,  for  the  purpose  of  avoiding  payment 
thereof. 

§  647.  The  rights  or  shares  which  the  defendant  has  in 

the  stock  of  an  association  or  corporation^  together  with  the 

interests  and  profits  thereon,  may  be  levied  upon ;  and  the 

sheriff's  certificate  of  the  sale  thereof  entitles  the  purchaser 

to  the  same  rights  and  privileges,  with  respect  thereto,  which 

the  defendant  nad,  when  they  were  so  attached. 

24  N  Y  State 
§  648.  iAm'd  1877.]    The  attachment  may  also  be  levied  Rep!  740. 


30N.Y.S(ate 
Rep.  958. 
180  N.Y.  482. 
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upon  a  cause  of  action 


ansin^ 


upon  contract 


39  Hon,  35. 
82N.Y.8late 
Rep.  266. 


including  a 
bond,  promissory  note,  or  otherlnstrument  for  the  payment  of 
money  only,  negotiable  or  otherwise,  whether  past  due,  or  yet 
to  become  due,  executed  by  a  foreign  or  domestic  govern- 
ment^ state,  county,  public  ofllcer,  a.ssociation,  municipal  or 
other  corporation,  or  by  a  private  person,  either  within  or 
without  tne  State,  which  belongs  to  the  defendant,  and  is 
found  within  the  county.  The  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby. 

84  N  Y  State       §  649.  [Ain'd  1879. 1889.]    A  levy  under  a  warrant  of  at- 
Rep!  740.       tachment  must  be  made  as  follows : 
14  Abb.   19.    C.  383;  115  N.  Y.  251 ;  116  Id.  492. 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  coun- 
ty where  it  is  situated,  a  notice  of  the  attachment,  stating  the 
names  of  thd  parties  to  the  action,  the  amount  of  the  plain- 
tiff's claim,  as  stated  in  the  warrant,  and  a  description  of  the 
particular  property  levied  upon. 

The  notice  must  be  subscribed  by  the  plaintiff's  attorney, 
adding  the  office  address ;  and  must  be  recorded  and  indexed 
by  the  clerk,  in  the  same  book,  in  like  manner,  and  with  like 
effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property  capable  of  manual  deli\'ery, 
includmg  a  bond,  a  promissory  note,  or  other  instniment  for 
the  payment  of  money,  by  taking  the  same  into  the  sheriff's 
actual  custody.  He  must  thereupon,  without  delay,  deliver 
to  the  person  from  whose  possession  the  property  is  taken,  if 
any,  a  copy  of  the  warrant,  and  of  the  affidavits  upon  which 
it  was  granted. 

130  N.Y.  146.  3.  Upon  other  personal  property,  by  leaving  a  certified  copy 
of  the  warrant,  and  a  notice  showing  the  property  attached, 
w^ith  the  person  holding  the  same ;  or,  if  it  consists  of  a  de- 
mand, other  than  as  specified  in  the  last  subdivision,  with  the 
person  against  whom  n>  exists;  or,  if  it  consists  of  rignt  or  share 
m  the  stock  of  an  association  or  corporation,  or  interest  or 
profits  thereon,  with  the  president,  or  other  head  of  the  asso- 
ciation or  corporation  or  the  secretary,  cashier,  or  managing 
agent  thereof. 

4.  Upon  property  discovered  in  any  action  brought  as  pre- 
scribea  in  sulxlivision  two  of  section  six  hundred  and  fiftj^-five 
of  this  act,  by  entering  in  the  proper  clerk's  office,  the  judg- 
ment rendered  in  said  action,  and  thereafter  levying  on  siud 
property  in  the  manner  prescribed  in  subdivisions  one,  two 
and  three  of  this  section. 

1  Month.  L.       §  Q60.  Upon  the  application  of  a  sheriff,  holding  a  war- 
Bul.  42.  rant  of  attachment,  the  president  or  other  head  of  an  asscxjia- 

26  Hun,  441.    tion  or  corporation,  or  the  secretary,  cashier,  or  managing 
13  Ciy.  Pro.    agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  hold- 
A7  stAtA  Tu>     ^^  property,  including  a  bond,  promissory  note,  or  other  in- 
67  state  Bep   gtrument  for  the  payment  of  money,  belonging  to  the  defend- 
ant, must  fumisli  to  the  sheriff  a  certificate,  under  bis  hand, 
specifying  the  rights  or  number  of  shares  of  tlie  defendant, 
in  the  stock  of  the  association  or  coqxjration,  with  all  divi- 
dends declared,  or  incumbrances  thereon ;  or  the  amount, 
nature,  and  description  of  the  property,  held  for  the  benefit  of 
the  defendant,  or  of  the  defendant's*  interest  in  property  so 
held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 


14  UlM.  386. 
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§  651.  If  a  person,  to  whom  application  is  made,  as  pre-  1  Month.  L. 
scribed  in  the  last  section,  refuses  to  give  such  a  certificate :  S'V;  **•  >^_ 
or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of  ^  now  Pr 
the  court,  or  a  judge  thereof,  or  the  county  judge  of  the   518. 
county  to  which  the  warrant  is  issued^  that  there  is  reason  to 
suspect  that  a  certificate  j^ven  by  him  is  untrue,  or  that  it 
fails  fully  to  set  forth  the  lacts,  required  to  be  shown  thereby; 
the  court  or  judge  may  make  an  order,  directing  him  to  at- 
tend, at  a  specified  time,  and  at  a  place  within  the  county  to 
whicn  the  warrant  is  issued,  and  submit  to  an  examination  un- 
der oath,  concerning  the  same.    The  order  may,  in  the  discre- 
tion of  the  court  or  judge,  direct  an  appearance  before  a  ref- 
eree named  therein. 

§  642*  [Am'd  1895,  amendment  to  take  effect  January  1, 
1896.]  Except  as  otherwise  prescribed  in  the  next  section, 
the  owner  or  master  of  a  vessel,  on  board  of  which  goods  of 
a  defendant,  against  whom  a  warrant  of  attachment  is  issned, 
have  been  shipped  for  transportation  without  reshipmeut  and 
transhipment  in  the  State,  to  a  port  or  place  without  the 
State,  may  transport  and  deliver  them  according  to  th*-ir 
destination,  notwithstanding  the  warrant ;  nnle^s  the  plain- 
tiff, his  agent,  or  attorney,  exeontes  to  the  owner  or  the 
master  of  the  vessel,  a  written  nndertaking  with  sufficient 
sureties,  in  a  sum  specified  therein,  to  pay  nim  all  expenses, 
dama^ces  and  charges,  which  may  be  incurred  by  hiir,  or  to 
which  he  may  be  subjected,  for  unlading  the  goods  from  the 
verael,  and  for  all  necessary  detention  01  the  vessel  for  t  at 
purpose.  The  undertaking  must  be  approved  with  respect 
to  its  form,  the  sum  specified  therein,  and  the  sufficieocj  of 
tbe  sureties,  by  a  judge  or  justice  of  the  court  or  the  county 
j  ndge  of  the  connty  wherein  the  vessel  is  situated,  or,  in  the 
city  and  county  of  19 ew  York,  by  a  justice  of  the  supreme 
conrt 

§  653.  The  last  section  does  not  applv,  where  the  owner 
or  master,  before  the  shipment  of  the  goods,  had  actual  infor- 
mation of  the  granting  of  the  warrant,  or  where  he  has,  in 
any  wise,  connived  at,  or  been  nrivy  to,  the  shipment  thereof, 
for  the  purpose  of  screening  tnem  from  legal  process^  or  of 
hindering,  aelaying,  or  defrauding  creditors. 

§  654.  The  sheriff  must,  immediately  after  levying  under 
a  warrant  of  attachment,  make,  with  the  assistance  of  two 
disinterested  freeholders,  a  description  of  the  real  property, 
and  a  just  and  true  inventory  of  tne  personal  property,  upon 
which  it  was  levied,  and  of  the  books,  voucners,  and  other 
papers  taken  into  his  custody,  stating  therein  the  estimated 
value  of  each  parcel  of  real  property  attached^  or  of  the  inter- 
est of  the  deiendant  therein,  and  of  each  article  of  personal 
property,  enumerating  such  of  the  latter  as  are  perishable. 
The  inventory  must  be  signed  by  the  sheriff  and  tfie  apprais- 
ers ;  and  must,  within  five  days  after  the  levy,  be  flle(l  in  the 
ofl[ice  of  the  clerk  of  the  county,  where  the  property  is  at- 
tached. 

§  G33,  [Am'd  1889.]    1.  The  sheriff  must,  subject  to  the   89N.Y.83. 
direction  of  the  court  or  judge,  collect  and  receive  all  debts,    31  Hun,256. 
effects  and  thiugs  in  j^tion  attached  by  him.    He  may  main-   134  N.Y.  637. 
tain  any  action  or  special  proceeding  in  his  own  name  or  in 
the  name  of  the  deiendant,  which  is  necessary,  for  that  pur- 
pose, or  to  reduce  to  his  actual  possession  an  article  of  per- 
sonal j>roperty,  capable  of  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinue 
such  an  action  or  special  proceeding,  at  such  time  and  on  such 
terms,  as  the  court  or  juage  direct^ 
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148  N.Y.  177,      3b  Where  the  summons  was  served  without  the  State,  or  by 
-66.  publication,  pursuant  to  an  order  obtained  for  that  purpose, 

^  ^"°*  JS*  "^  prescribea  in  chapter  fifth  of  this  act ;  and  where  the  de- 
91  Id.  002,  fendant  has  not  appeared  in  the  action  (otherwise  than  spec- 
ally)  but  has  made  default  and  before  enteriii^ir  final  judgment, 
the  sheriff  may  in  aid  of  said  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belon^ng 
to  the  attachment  debtor  :  and  of  any  money,  thmg  in  action, 
or  other  property  due  to  him.  or  hold  in  trust  for  him.  or  to 
prevent  the  transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  him,  or  any  other  person,  and  the  sheriff  may,  m 
aid  of  said  attachment,  also  maintain  any  other  action  against 
the  attachment  debtor  and  any  other  pei-sou  or  p^.'rsons,  or 
against  any  other  person  or  persons,  which  may  now  be  main- 
tained by  a  judgment  creditor  in  a  court  of  eciuity,  either  bcs- 
fore  the  return  of  on  execution  in  aid  thereof,  or  after  the 
return  of  an  execution  unssEtisfled.  The  jud.srnont  in  any  of 
the  above-mentioned  actions  must  provide  and  direct  that  the 
said  property  shall  be  applied  by  the  sheriff,  to  the  satisfac- 
tion of  any  jud^ent  wiuch  the  plaintiff  muy  obtain  in  the 
attachment  action. 

85  Hun,  367.  §  656.  [Am'd  1877.]  If  property;  attached,  other  than  a 
vessel,  is  perishable,  the  court  or  judge  may,  by  an  order 
made,  with  or  without  notice,  as  the  urgency  of  the  case  in 
its  or  his  opinion  requires,  direct  the  sher'ff  to  sell  it  at  public 
auction,  and  thereupon  the  sheriff  must  sell  it  accordingly.  If 
it  consists  of  live  animals^  the  same  proceedings  may  be  had, 
but  such  notice  shall  be  given  to  the  parties  to  the  action,  of 
the  application  for  the  order,  as  the  court,  or  judjje  prescribes. 
The  order  directing  the  sale  must  pre«crir)e  the  time  and  place 
of  the  sale,  and  notice  thereof  must  be  given  in  such  manner 
and  for  such  time  as  is  prescril)od  in  the  order.  The  sheriff 
must  retain  in  his  hands  the  proceeds  of  the  sale,  after  de- 
ducting his  expenses,  as  allowed  by  the  court  or  judge. 

§  667.  If  goods  or  effects,  other  than  a  vessel,  attached 
31  Hun,  266.   as  the  property  of  the  defendant,  are  claime<l  by  or  in  behalf 
of  another  person,  as  his  proj^erty,  the  sheriff  may,  in  his  dis- 
cretion, empanel  a  jury  to  tiy  the  validity  of  the  claim. 

$658.  lAm*dlSTI,  1888,  1895,  amendment  to  take  tffedL 
filStateRep.  ^SSp/'^i/i^er  1 ,  1895. ]  If,  by  their  inquisition,  the  jnry  find 
836.  the  property  of  the  goods  or  effects  to  have  been  in  the 

claimiint,  nt  the  time  of  the  levy,  ti  e  sheriff  must  forthwith 
deliver  them  to  him  or  his  agent,  nnlchs  the  plain  tiff  gives  an 
undortaking  with  sufficient  sureties,  to  indeiuLify  (he  sheriff 
for  the  detention  thereof.  If  tho  uudei  taking  is  givnn  the 
sheriff  must  detain  the  goods  or  effects,  ub  the  propeity  of 
the  defendant.  Where  an  undertaking  is  given  to  indemnity 
the  sheriff,  he  must,  v  Ithin  two  days  after  the  giving  of  the 
sold  undertaking,  cause  the  same  to  I  e  filed  in  the  office  of 
the  court  out  of  which  the  attachment  was  issued,  and  servo 
npon  the  claimant  or  his  agint,  and  the  attaching  crctlitor 
or  attomev,  whose  name  is  snl scribed  to  the  warrant  of  at- 
tachment,  a  copy  of  the  said  undertaking,  with  a  notice  of 
thejnstificafion  of  the  sureties  thereon.  The  justification 
must  take  plnce  before  a  judge  of  the  court  out  of  which  the 
attachment  was  issued,  at  a  time  to  be  specified  in  the 
notice,  which  must  not  be  less  than  two  nor  more  than  five 


S§659^6G4  ATTACHMENT.  129 

flajB  after  the  serving  of  the  said  notice.  For  tne  pnrpom  of 
justification  each  of  the  sureties  upon  the  uudertaking  mnb^ 
attend  before  the  judge  at  the  time  and  ]  lace  mentioned  iu 
the  notice,  and  be  cxaaiined  on  oath  on  tho  partcf  the  claim- 
ant, or  bis  agent  or  attorney,  touching  hiu  sufficiency,  in 
sudi  manner  as  the  judge,  in  his  discretion,  thinks  prober. 
The  examination  may  be  adjourned  from  diiy  to  day  unUl  it 
is  completed,  but  such  adjournment  must  Always  be  to  the 
next  jndiciiil  day.  If  required  by  tho  claimant,  his  assignee 
or  other  representatix  e,  the  exniuiralion  aiufit  l  e  reduced  to 
writing  and  subscribed  by  the  sureties.  If  the  jud^e  finds 
the  suretiee  snffici(nt  he  roust  annex  the  examination  to  the 
undertaking,  indorse  his  allowance  thereon  and  cause  the 
said  undertaking,  together  with  the  examination  of  the  sure- 
ties, to  be  filed  with  the  clerk  of  the  court.  Tliereupon  the 
sheriff  is  released  and  discharged  f  I  om  all  further  liability, 
by  reason  of  the  taking  and  detei  tiitn  of  the  property  seized' 
When  any  su>-h  undertaking  shall  have  been  approved  and 
filed,  HS  hereinbeforeproyider^,  the  clerk  of  tbecourlin  which 
the  same  shall  be  filed  shall  immediately  index  the  same  in 
the  general  index  book  in  his  office  under-  the  title  of  the', 
suit  in  which  the  attachment  is  issued. 

§  659.  If  the  property  is  found  to  be  in  the  defendant, 
the  finding  does  not  prejudice  the  right  of  the  claimant  to 
bring  an  action,  to  recover  the  goods  or  effects,  or  the  value 
thereof. 

§  660.  Where  a  vessel,  belonging  to  a  port  or  place  in  the 
United  States  or  a  share  or  interest  therein,  is  attached,  the 
court  or  judge,  on  the  applicatiou,  within  tnirty  days  there- 
after,  of  a  person  claiming  title  thereto,  or  of  his  agent,  must 
appdint  three  indifferent  persons  to  make  a  valuation  thereof. 

§  661.  ZAmi'd  1877.]  A  valuation  of  a  vessel,  or  of  a 
share  or  interest  therein,  made  as  prescribed  in  this  article, 
must  be  in  writing,  and  subscribed  by  the  appraisers ;  each  of 
whom  must  take  and  subscribe  an  affidavit,  annexed  thereto, 
to  the  effect,  that  the  valuation  is  in  all  respects,  just  ana 
fair,  and  that  the  value  of  the  vessel,  ^are,  or  interest  is  truly 
stated  therein,  according  to  the  deiK>nent's  belief.  The  valu- 
ation must  be  immediately  returned  t-o  the  court  or  judge  : 
and,  after  an  undertaking  is  given,  or  after  the  expiration  of 
the  time  to  give  an  undertaking,  as  prescribed  in  the  next 
section,  it  must  be  delivered  to  the  sheriff. 

§  GQf^.  Within  two  days  after  the  valuation  is  returned, 
l^e  claimant  or  his  agent  may  execute  an  undertaking  to  the 
sheriff,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  tne  appraised  value,  to  the 
effect,  that,  in  an  action  to  be  brought  on  tho  undertaking, 
the  claimant  will  establi.sh  that  he  was  the  owner  of  the  vessel, 
share^  or  interest,  at  the  time  of  the  levy  thereujxm  ;  ana 
that,  m  case  of  his  failure  to  do  so,  he  will  pav  the  amount  of 
the  valuation,  with  interest  from  the  date  of  tlic  undertaking, 
to  the  sheriff  ;  or,  if  the  warrant  is  vacated  or  amiuliedi  to 
the  defendant,  or  his  personal  representative. 

§  663.  Upon  such  an  undertaking  being  execut'Cd  and  de- 
fivered  to  the  sheriff,  the  court  or  judge  must  make  lui  order, 
directing  the  vessel  or  share  to  be  discharged  from  the  attach- 
ment. Thereupon  the  sheriff  must  discharge  the  same  accor- 
dingly. 

§  664.  The  court  or  iudsret  may,  upon  the  application  of 
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either  party,  at  any  time  before  the  warrant  is  vacated  or 
annulled,  direct  the  sheriff  to  commence  an  action  upon  the 
undertaking,  upon  such  terms  and  conditions,  and  under  such 
regulations,  between  him  and  the  applicant,  as  it  or  he  deems 
just.  And  if  the  warrant  of  attacnment  is  vacated  or  an- 
nulled, the  defendant  in  the  attachment,  his  assignee  or  per- 
sonal representative,  may  commence  and  maintain  an  action 
upon  the  undertaking,  or  may  be  substituted,  in  place  of  the 
sheriff,  in  an  action  pending  thereupon. 

§  665.  In  such  an  a9tion.  the  claimant  may  show,  in  bar 
of  a  recovery,  that  he  was  tne  owner  of  the  vessel,  share,  or 
interest,  at  tne  time  when  it  was  attached.  If  judgment 
passes  against  him,  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  valuation,  with  interest  from  the  date  of  the 
undertaking. 

§  666.  Where  a  foreign  vessel,  or  a  share  or  interest 
therein,  is  attached,  it  must  be  valued,  as  prescribed  in  sec- 
tions six  hundred  and  sixty,  and  six  hundred  and  sixtv-onc  of 
this  act,  upon  the  application  of  a  person,  who  makes  affi- 
davit, to  the  effect  wat  he  is  the  owner  thereof,  or  that  he  is 
the  agent  of  a  person,  naming  him  and  his  residence,  whom  he 
believes  to  be  the  owner  of  the  vessel,  share,  or  interest  at- 
tached. 

§  667.  lAnCd  1877.]  SiiCh  notice  of  the  application  must 
be  given  to  the  plaintiff,  as  the  court  or  judge  deems  reas- 
onable. 

§  668.  Within  three  days  after  the  valuation  is  returned, 
the  plaintiff  must  give,  to  the  person  in  whose  behalf  the 
claim  is  made,  an  undertaking,  with  sufficient  sureties,  ap- 
proved by  the  court  or  judge,  who  must  justify  in  twice  the 
appraised  value,  to  the  effect  tliat  they  will  pay  such  damages 
as  may  be  recovered  for  seizing  the  vessel,  share,  or  interest, 
in  an  action  broug[ht  against  the  sheriff,  or  the  plaintiff  in  the 
attachment,  within  three  months  from  the  approval  of  the 
undertaking,  if  it  appears  therein  that  the  vessel,  share,  or 
interest  belonged,  at  the  time  of  attaching  it,  to  the  person  in 
whose  behalf  the  claim  is  made. 

fOGQ.  Unless  such  an  undertaking  is  given,  the  court  or 
ge  must  grant  an  order  discharging  the  vessel,  share,  or 
interest  so  claimed,  from  the  attachment ;  whereupon  the 
idieriff  must  dischprge  the  same  accordingly. 

J  I  670.  If,  after  such  an  undertaking  is  given  by  the  plain- 
,  the  warrant  is  vacated  or  annulled,  or  the  attachment  is 
discharged  as  to  the  vessel,  share,  or  interest,  the  defendant 
or  his  a^ent  is  entitled  to  claim  the  same,  or  the  proceeds 
thereof,  if  it  has  been  sold,  only  upon  his  showing^  to  the  satis- 
faction of  the  court  or  judge,  that  the  undertaking  has  been 
discharged  ;  or  giving  to  the  plaintiff  an  undertaking,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that  they 
will  indemnify  the  plaintilT  against  all  charges  and  expen- 
ses, in  consequence  of  the  undertaking. 

§  671.  If  the  undertaking  of  the  plaintiff  is  not  discharged, 
or  he  IS  not  indemnified,  as  prescribed  in  this  articl^  within 
one  month  after  the  defendant  becomes  entitled  to  claim  the 
vessel,  share,  or  interest,  as  so  prescribed,  it  may  be  sold  by 
the  sheriff,  in  whose  custody  it  is,  upon  an  order  of  the  couH 
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or  judge  ;  and  the  proceeds  of  the  sale  must  be  paid  to  the 
persons  who  executed  the  undertaking,  for  their  indemnity. 

§  672.  If  a  claim  is  not  made,  by  or  in  behnlf  of  an  owner 
of  a  domestic  vessel,  or  of  a  share  or  interest  therein,  within 
thirty  days  after  it  is  attached,  or  if  the  proper  undertaking 
is  not  executed  by  the  claimant :  or  if  a  claim  is  not  made, 
within  that  time,  by  or  in  behalf  of  the  owner  of  a  foreign 
vessel,  or  of  a  share  or  interest  therein  ;  the  vessel,  share,  or 
interest,  may  be-sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  the  plaintiff,  if,  in  the 
opinion  of  the  court  or  judge,  a  sale  is  necessary. 

§  673.  Where  a  share  or  interest  in  a  vessel,  forei^  or 
domestic,  is  attached,  if  the  proper  claim  to  it  is  not  made,  by 
or  in  behalf  of  an  owner  thereof,  within  thirty  days  there- 
after, it  may  be  sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  a  joint  owner,  or  his 
agent. 

§  674.  [^wi'dlSTT.]  The  sheriff  must  keep  the  property 
attached  bv  him,  or  the  proceeds  of  property  sold^  or  of  a 
demand  collected  by  him,  to  answer  any  judgment  uiat  may 
be  obtained  against  the  defendant  in  the  action. 

f676.  But  the  court,  upon  the  application  of  either  party 
he  action,  may  direct  the  sheriff,  either  before  or  after  the 
expiration  of  his  term  of  office,  to  pay  into  court  the  proceeds 
of  a  demand  collected,  or  property  sold ;  or  to  deposit  them 
in  a  designated  bank  or  trust  company,  to  be  drawn  out  only 
upon  the  order  of  the  court. 

§  676.  lArn'd  1877.]  Where  the  proceeds  of  the  property 
sold,  and  of  the  demands  collected  by  the  sheriff,  exceed  the 
amount  of  the  plaintiff's  demand,  witn  the  costs  and  expenses, 
and  of  all  other  warrants  of  attachment  or  executions  in  the 
sheriff^s  hands,  chargeable  upon  the  same  ;  the  court,  or  the 
judge  who  granted  the  warrant,  upon  the  application  of  the 
defendant,  or  of  an  assignee  of,  or  purchaser  from  the  defend- 
ant, and  upon  notice  to  the  plaintiff,  and  the  plaintiffs  in  Uie 
other  warrants,  or  executions,  may,  at  any  time  during  the 
pendency  of  the  action,  make  an  order,  directing  the  sheriff 
to  pay  over  the  surplus  to  the  applicant,  and  to  release  from 
the  attachment  the  remaining  real  and  personal  property  at- 
tached. 

§  677.  [Awi'dl889.]    The  plaintiff,  by  leave  of  the  court   iioN.Y.88. 
or  judge,  procured  as  prescrioed  in  the  next  section,  may   116  N.Y.  402. 
bring  ana  maintain,  in  the  name  of  himself  and  the  sheriff   23  At>b.  N. 
jointly,  b^y  his  own  attorney  and  at  his  own  expense,  any    C.438. 
action  which,  by  the  provisions  of  this  title,  may  be  brougnt  by 
the  sheriff  to  recover  property  attached,  or  the  value  thereof, 
or  a  demand  attached,  or  upon  .an  undertaking  given,  as  pre- 
scribed in  this  title,  by  a  person  other  than  the  plaintiff  ;  the 
elaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
rine  and  maintain  any  action  which,  by  the  provisions  of 
subcO vision  two  of  section  six  hundred  and  fifty-nve  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.    The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  Uie  costs  or  exi>enses  thereof.    Costs  may  be  awarded  in 
such  an  action  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

§  678.  The  court  or  judge  must  grant  leave  to  bring  such   no  :v, Y.  83. 
an  action,  where  it  appears,  that  due  notice  of  the  application 
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therefor  has  been  given  to  the  sheriff ;  but,  before  doing  so, 
the  court  or  judge  may  require  that  notice  of  the  application 
be  given  to  the  plaintiff,  in  any  other  warrant  against  the 
same  defendant  And  such  terms,  conditions,  and  regular 
tions  mxay  be  imposed,  in  the  order  granting  leave,  as  the 
court  or  judge  tninks  proper,  for  the  due  protection  of  the 
righto  ana  interest  of  all  persons,  interested  m  the  disposition 
of  the  proceeds  of  the  action. 

§  079.  Leave  may.  in  like  manner  and  with  like  effect,  be 
granted  to  the  plaintiff  in  the  warrant,  to  be  joined  with  the 
sheriff,  in  an  action  brought  by  the  sheriff,  in  a  case  where  he 
might  have  procured  leave  to  bring  the  action,  as  prescribed 
in  the  last  two  sections.  Upon  an  application  therefor,  the 
court  or  judge  may,  in  a  proper  case,  require  the  plaintiff  to 
provide  for  the  expenses  in  the  action,  already  incurred  by 
the  sheriff.  The  application  must  be  denied,  in  case  of  an  im- 
reasonable  delay  in  making  it ;  or  where  an  application  was 
madcL  before  the  action  was  brought,  and  the  plaintiff  n^- 
lectea  or  refused,  without  a  good  excuse  therefor,  to  comp^ 
with  the  terms,  conditions  or  regulations  then  imposed. 

§  680.  The  court  or  judge  may,  upon  the  application  of  the 
sheriff,  or  of  the  defendant  in  the  warrant,  durins^  the  pen- 
dency of  an  action,  brought  as  prescribed  in  the  last  tnree 
sections,  direct  as  to  the  conduct,  discontinuance,  or  settle- 
ment of  the  same,  and  as  to  the  application  or  disposition  of 
the  money  or  proj^>erty  recovered  therein,  as  justice  requires. 

§  681.  Upon  the  application  of  either  party,  and  proof  of 
the  neglect  of  the  sheriff,  the  court  or  judge  may,  by  order, 
require  the  sheriff  to  return  an  inventory.  Disobedience  to 
such  an  order  may  be  punished,  as  a  contempt  of  the  court. 

ARTICLE  THIRD. 

Vacatino  or  kodifyino  the  Warrant  ;  discharqino  thk 

AlTACEniBNT. 


i  082. 


083. 


Motion  to  vacate  or  modi- 
fy warrant,  or  increase  se- 
curity. 

How  motion  mast  be 
made;  opposing  it  by 
new  proofs. 

Whon  prior  motion  not  to 
prejaaico  subsequent  mo- 
tion. 

Defendant  may  apply  for 
discharge  of  attachment. 

Undertaking  to  be  given. 
689.  Application  oy  one  of  sev- 
eral defendants. 


087. 
688. 


2  680.  Sureties  to  justify  if  re- 
quired. 

601.  Sheriff  may  retain  proper^ 
ty  until  jastiilcation. 

692.  Foregoing  provisions  ap- 
plicable to  vessels. 

603.  Partners  may  apply  to  dis- 
charge attachment. 

694.  Undertaking  to  be  given. 

696.  Court  or  Judge  may  ascer- 
tain value. 

696.  When  plaintiff  entitled  to 
notice  of  any  application, 
etc. 


80  Hun,  19. 

7S  N.Y.  179. 

00  How.  Pr. 

1»0. 

82  N.  Y.  88  ; 

89  Id.  440. 


§  082.  lAnVd  1877.]    The  defendant,  or  a  person  who  has 
acquired  a  lien  upon,  or  interest  in,  his  property,  after  it  was 
attached,  may,  at  any  time  before  the  actual  application  of 
the  attached  property,  or  the  proceeds  thereof,  to  the  pay- 
,^       ment  of  a  judgment  recovered  m  the  action,  apply  to  vacate 
12  Daly,  319.  or  modify  the  warrant,  or  to  increase  the  secunty,  given  by 
11  Misc.  646.  the  plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  togeth- 
er, or  in  the  alternative. 

14  Hun. 402.  §  683.  An  application,  specified  in  the  last  section,  may 

76  K.Y.  179.  be  founded  only  upon  the  papers  upon  which  the  warrant  was 

60  How.  Pr.  granted ;  in  which  case,  it  must  be  made  to  the  court  or,  if 

u  MiM  04ff  warrant  was  granted  by  a  judge  out  of  courts  to  the 


^ 


II  684-e89  ATTACHMENT.  1S3 

same  judge,  in  court  or  out  of  court,  and  with  or  without  no-  si  Han  424. 
tice,  as  he  deems  pix>per.  Or  it  may  be  founded  upon  proof ,  42  Hun,' 93. 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  warrant  was  granted  oy 
a  judge  out  of  court,  to  any  judge  of  the  court,  upon  notice ; 
aud  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part 
of  the  plaintiff,  tending  to  sustain  any  ground  for  the  attach- 
ment, recited  in  the  warrant,  and  no  ouier,  unless  the  defend- 
ant relies  upK>n  a  discharge  in  bankrupt'Cy,  or  upon  a  discharge 
or  exoneration,  granted  in  insolvent  proceeding ;  in  which 
case,  the  plaintin  may  show  any  matter,  in  avoidance  there- 
of, which  ne  might  show  upon  the  trial. 

§  684.  iJRepealed  1877.] 

§  685.  iRepeaUd  1877.] 

§  686.  {Ani'd  1877.]  The  denial  of  such  an  application 
does  not  prejudice  a  subsequenl  application,  sea.^onaDty  made, 
founded  upon  the  failure  of  a  complaint  which  had  not  been 
ffied  or  served  at  the  time  of  the  former  application,  to  set 
forth  any  of  the  causes  of  action  mentioned  in  section  six  him- 
dred  and  thirty-five  and  section  six  hundred  and  thirty-seven 
of  this  act. 

§  687.  The  defendant  may,  at  anjr  time  after  he  has  ap-  8  Abb.  N.  0. 
peared  in  the  action,  and  before  final  judgment,  apply  co  tne   ^* 
judge  who  granted  the  warrant,  or  to  the  court  for  an  order 
to  £scharge  the  attachment,  as  to  the  whole  or  a  part  of  the 
property  attached. 


[Am*dl877.]    Upon  such  an  application,  the  de-   16Hnn,fla4; 
f endant  must  give  an  undertaldng,  with  at  least  two  sufficient  ^  id.  19. 
suretic^  to  the  effect  that  he  will,  on  demand,  pay  to  the 

Slaintiff  the  amount  of  any  judgment  which  may  be  recovered 
1  the  action  against  him,  not  exceeding  a  sum  specified  in  the 
undertaking,  with  interest  The  sum  so  specified  must  be  at 
least  equal  to  the  amount  of  the  plaintiffs  demand,  as  speci- 
fied in  his  affidavit ;  or,  at  the  option  of  the  defendant,  equal 
to  the  appraised  value^  according  to  the  inventory,  of  the 
property  attached  ;  or,  if  the  application  is  to  discharge  the 
attachment,  as  to  a  part  onljr  01  the  property  attached,  to  the 
i^praised  value  of  that  portion. 

§  689.  Where  there  are  two  or  more  defendants,  and  an 
application  is  made,  as  prescribed  in  the  last  two  sections,  by 
one  or  more,  but  not  by  all  of  them,  the  undertaking  must 
provide  for  the  payment  of  any  judgment,  which  may  be  re- 
covered against  any  of  the  deienaants  in  the  action,  unless 
the  applicant  makes  proof,  by  affidavit  to  the  satisfaction 
of  the  court  or  judge,  that  the  property,  with  respect  to 
which  the  application  is  made,  belongs  to  him  separately  ;  in 
which  case,  tne  undertaking  must  provide  for  the  payment  of 
any  judgment,  which  may  be  recovered  in  the  action  against  the 
applicant,  either  alone  or  jointly  with  any  other  defendant. 
Wnere  an  application  is  made,  as  prescribed  in  this  section,  at 
least  two  days'  notice  thereof,  with  a  copy  of  the  affidavit, 
must  be  served  upon  the  plaintifTs  attorney,  who  may  oppose 
tlie  application  by  proof,  oy  affidavit,  that  one  or  more  of  the 
other  aef endaats  own,  or  liave  an  interest  in  the  property. 
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§690.  [Am'dl877.]  An  undertaking,  jdvenafl  prescribed 
in  ihe  last  two  sections,  must  be  forthwith  filed  with  the  clerk. 
A  copv  thereof y  with  a  notice  of  the  filing  must  be  forthwith 
served  upon  the  plaintiff's  attorney ;  who  may,  within  three 
days  thereafter,  ^ve  notice  to  the  sheriff,  that  he  excepts  to 
the  sufficiency  of  the  sureties.  Thereupon  the  sureties  must 
justify  upon  the  like  notice,  and  in  like  manner,  as  bail  upon 
an  arrest ;  or  a  new  undertaking  must  be  f^ivon,  with  new 
sureties,  who  must  justify  in  like  manner.  If  the  plaintiff  does 
not  except,  as  prescribed  in  this  section,  he  is  deemed  to  have 
waived  all  objection  to  the  sureties. 

§  091.  The  sheriff  is  responsible  for  the  sufficiency  of  the 
sureties ;  and  he  may  retam  possession  of  the  property  at^ 
tached,  and  the  proceeds  thereof,  until  the  objection  to  them 
is  waived^  as  prescribed  in  the  last  section,  or  they,  or  the 
new  sureties,  justify. 

§  092.  The  last  five  sectioiCs  are  applicable,  where  a  ves- 
sel, or  a  share  or  interest  therein  is  attached.  If  it  is  neces- 
sary, to  enable  the  defendant  to  discharge  the  attachment, 
the  ooort  or  judge  may,  by  order,  stay  any  proceedings  speci- 
fied in  article  second  of  this  title,  or  extend  the  time  to  do  any 
act  therein  specified. 

§  093.  If  a  warrant  of  attivchment  is  levied  upon  the 
interest  of  one  or  more  partners,  in  goods  or  chattels  of  a 

Sartnership,  the  other  partners,  who  are  not  defendants  in 
tie  action,  or  any  of  them,  may  at  an v  time  before  final  judg- 
ment, apply  to  the  jud^^e  who  granted  the  warrant,  or  to  the 
court,  upon  an  affidavit  showing  the  facts,  for  an  order  to 
discharge  the  attachment,  as  to  that  interest. 

§  094.  lAm'd  1877.]  Upon  such  an  application,  the  appli- 
cant must  g^ve  an  undertaking,  with  at  least  two  sufficient 
sureties,  to  the  effect  that  they  will  pay  to  the  sheriff,  on  de- 
mand, the  amount  of  any  judgment,  wnich  may  be  recovered 
against  the  partner  who  is  defendant  in  the  action  ;  or  which 
may  be  recovered  against  him.  in  any  other  action^  wherein 
the  other  partners  are  not  defendants,  and  wherein  a  war- 
rant of  attachment,  or  an  execution,  may  come  to  the  sheriff's 
hands,  at  any  time  before  the  warrant  of  attachment,  which 
was  so  levied,  is  vacated  or  annulled ;  not  exceeding  a  sum, 
specified  in  the  undertaking,  which  must  not  be  less  than  the 
value  of  the  interest  of  the  defendant,  in  the  goods  or  chattels 
seized  by  virtue  of  the  attachment,  as  fixed  oy  the  court  or 
judge.  If  the  value,  in  the  opinion  of  the  court  or  judge,  is 
uncertain,  the  sum  shall  be  sucn  as  the  court  or  judge  deter- 
mines. 

§  096.  For  the  purpose  of  fixing  the  sum,  or  determining 
the  sufficiency  of  the  sureties,  the  court  or  judge  may  receive 
affidavits  or  oral  testimony,  or  may  direct  a  reference. 

§  090.  [Ain>d  18T7.]  The  court  or  judge  may  direct,  that 
the  plaintiff  have  notice  of  an  application  for  a  discharge  of 
property,  as  prescribed  in  this  article,  or  of  the  hearing  under 
an  order  of  reference,  made  as  prescribed  in  the  last  section  ; 
and  if  the  applicant  aoes  not  appear,  where  notice  has  been 
givei^  the  application  may  be  dismissed  or  denied. 
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ARTICLE  FOURTH. 
Rbouultioks  where  there  are  Two  or  mors  Warrants 

AGAINST  THE  BiClIB  DEFENDANT. 

I  607.  Preferences  of  two  or  more  ael. 

WRrrmots.  2  703.  Righ  ta  of  Junior  plaintifT  in 

608.  Rule  as  to  levy  under  a  action  by  senior  plaintiff 

Junior  warrant.  and  sheriff  jointly. 

701.  Undertaking,  by  Junior  at-  704.  Junior  plaiptiff  may  l>e  at- 

taching crediior,  to  pre-  lowed  to  commence  ac-    . 

Tent   release  of  foreign  tion  Jointly  with  sheriff, 

▼essei.  706.  Rights  of  third  and  other 

702.  Rale  a^  to  subsequent  at«  subttequent        attaching 

tachment  of  foreign  ves-  creditors. 

§  697.  Where  two  or  more  warrants  of  attachment.  124NT.M3. 
against  the  same  defendant,  are  delivered  to  the  sheriff  of  1*8N.Y.177» 
the  same  county,  to  be  executed,  their  respective  preferences, 
and  the  rules,  where  a  levy,  or  a  levy  and  sale,  have  been 
made  under  a  junior  warrant,  are  the  same,  as  where  two  or 
more  executions,  against  the  property  of  the  same  defendant, 
are  delivered  to  the  sheriff  of  the  same  county,  to  be  exe- 
cuted. 

§  698.  Where  a  domestic  vessel,  or  a  share  or  interest 
therein,  has  been  attached,  and  afterwards  released,  as  pre- 
scribed in  this  title;  or  where  the  personal  property  of  a 
partnership,  of  which  the  defendant  was  a  member,  has  been 
attached,  and  the  attachment  afterwards  discharged,  upon 
the  application  of  another  partner,  as  prescribed  in  this  title  ; 
another  warrant,  against  the  same  defendant,  shall  not  be 
levied  on  the  same  pro]>erty.  by  the  sheriff  of  the  same  or  of 
anj^  other  county,  until  alter  the  lirst  warrant  has  been 
vacated  or  annulled.  But,  except  as  thus  prescribed^  where  a 
seci»nd  warrant,  against  the  same  defendant,  is  dehvered  to 
the  same  sheriff,  he  must  execute  it,  by  a  levy  upon  property 
within  his  county,  and  he  must  thereupon  take  the  same  pro- 
ceedings, as  if  the  levy  was  made  uncler  the  iirst  warrant. 

§  699.  IRepealed  1877.] 

§  TOO.  IRepealed  1877.] 

§  701.  Where  a  foreign  vessel,  or  a  share  or  interest 
therein,  has  been  attached  and  valued,  as  prescribed  in  article 
second  of  this  title,  and  the  plaintiff,  in  the  firyt  warrant  of 
attachment,  fails  to  give  an  undertaking  to  prevent  the  re- 
lease thereof,  the  court  or  judge  may  grant  to  the  plaintiff  in 
a  second  warrant,  then  in  tne  sheriff^s  hands  for  execution,  an 
extension,  of  not  more  than  three  days  thereafter,  within 
which  to  furnish  an  undertaking,  in  all  respects  like  the  one  to 
be  furnished  by  the  first  plaintiff.  Ana  if  he  furnishes  it, 
within  that  time,  he  has  the  same  rights  and  privileges,  and  is 
subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
vessel  and  its  proceeds,  and  the  subseijuent  proceedings  re- 
lating thereto,  as  if  his  was  the  first  warrant. 

§  702.  If  a  foreign  vessel,  or  a  share  or  interest  therein, 
has  been  attached,  and  afterwards  released,  by  reason  of  the 
failure  of  the  plaintiff,  in  the  first  or  the  second  warrant,  to 
give  an  undertaking  to  prevent  the  release,  it  shall  not  be 
again  attached,  under  warrant  against  the  same  defendant^ 
Which  had  been  delivered  to  the  sheriff  of  the  same  county, 
before  the  expiration  of  the  time  within  which  the  underta- 
king diould  have  been  furnished.  But  it  may  be  again  at- 
tached, under  a  subsequent  warrant  against  the  same  defend- 
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ant ;  in  which  case,  the  plaintiff  therein,  and  the  plaintiff  in 
each  warrant  subsequently  delivered  to  the  sherKi,  have  the 
same  rights,  and  privileges,  and^are  subject  to  thesaine  duties 
and  liabilities,  with  resjpect  to  the  vessel  and  its  proceeds,  and 
the  subsequent  proceeding  relating  thereto,  as  if  the  warrant, 
under  which  it  was  attached,  was  tne  first  warrant. 

§  703.  Where  the  plaintiff  in  a  warrant  of  attachment 
has  commenced  an  action,  in  the  name  of  himself  and  the 
•sheriff  jointly,  as  prescribed  in  this  title,  a  plaintiff  in  a  junior 
warrant  may  apply  to  the  court  or  judge^  to  direct  SB  to  the 
conduct^  discontinuance,  or  settlement  of  the  same,  or  to  im- 
pose terms,  conditions  and  regulations  as  to  the  continuance 
thereof,  in  the  interest  of  the  applicant ;  and  such  order  may 
be  made  thereupon,  as  justice  requires.  If  the  first  warrant 
is  vacated,  or  the  attachment  thereunder  is  released  or  dis- 
charged, without  affecting  the  cause  of  action  prosecuted  by 
the  plaintiff  therein  and  tne  sheriff  jointly,  the  plaintiff  in  the 
warrant  next  in  order,  may,  updn  his  own  application,  be  sub- 
stituted as  joint  plaintiff  with  the  sheriff,  bv  an  order,  made 
as  upon  an  application  for  leave  to  bring  such  an  action. 

§  704.  A  plaintiff  in  a  second  warrant  may  apply  to  the 
court  or  judge,  upon  notice  to  the  plaintiff  in  the  first  war- 
rant, and  to  the  sheriff,  for  leave  to  bring  and  maintain,  in 
the  name  of  himself  and  the  sheriff  .inintlr^  any  action,  which 
might  be  brought  in  the  name  oi  the  senior  plaintiff  and  the 
sheriff.  If  it  appears  that  the  plaintiff  in  the  first  warrant 
neglects  or  refuses  to  be  ioined  with  the  sheriff  in  such  an 
action^  or  to  comply  with  the  terms,  conditions,  and  regula- 
tions, imposed,  either  upon  granting  him  an  order  for  that 
purpose,  or  upon  the  hearing  of  an  application,  made  as  pfc- 
scrioed  in  this  section,  the  court  or  judge  may  grant  to  the 
plaintiff  in  the  second  warrant,  leave  to  bnng  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

55  706.  Where  there  are  more  than  two  warrants  of  attach- 
ment, a<]^nst  the  same  defendant,  the  plaintiffs  in  the  third  and 
each  subsequent  warrant  have,  according  to  their  respective 
priorities,  the  same  rights  and  privileges,  as  against  the  plaint- 
iffs in  all  senior  warrants,  which  the  plaintiff  in  the  second 
warrant  has,  as  against  the  plaintiff  in  the  first,  and  are  sub- 
ject to  the  same  duties  and  liabilities ;  except  that  a  second 
extension  of  the  time,  within  which  to  furnisn  an  undertaking 
to  prevent  the  release  of  a  foreign  vessel,  or  a  share  or  inter- 
est therein,  shall  not  be  granted.  And  the  plaintiffs  in  two  or 
more  junior  warrants  of  attachment,  may,  by  agreement 
among  themselves,  take  jointly,  and  for  their  common  benefit, 
anjr  proceeding,  permitted  by  this  title  to  be  taken,  by  the 
plaintiff  in  a  second  or  subsequent  warrant  of  attachment ; 
provided  that  it  does  not  interfere  with  the  preferential  or 
other  right  of  an  intermediate  plaintiff. 

ARTICLE  FIFTH. 

Proceedinos  after  Judgment;   Rights  of  Parties  and 

Duties  of  the  Sheriff,  after  the  Warrant  is 

vacated  or  annulled,  or  the  attachment 

discharged. 

I  706.  Execution  to  iRflue  tosher-       g  707.  Only    attached    property 
iff  who  has  levied.  hound    when    summons 

not  personally  seryed. 


n  706-706  ATTACHMENT.  18? 

706.  Jodgmentlnthe  principal       |  710.  Additional    provision    for 

action ;  how  sattvfied.  his  re11«r. 

IW.  When  attachment  di9chai>  711.  Canoelllng  notice  attach- 

ged,  etc,  property  to  be  .  *  Ing  real  property, 

restored  to  defendant  712.  When   sheriff   to    return 

warrant  and  bis  proceed- 
ings. 

§  706.  Where  a  levy,  under  a  warrant  of  attachment  in  79  Hnn,  19^ 
an  action,  has  been  made,  an  execution  against  property,  upon 
a  final  iuagment  in  favor  of  the  plaintuT  therein,  recovered 
after  tne  expiration  of  the  term  of  o£Q.ce  of  the  sheriff,  who 
made  the  levy,  must  nevertheless  be  directed  to  an  *  exe- 
cuted l^  that  sheriff,  unless  another  person  is  designated  by 
law  to  complete  the  unfinished  business  pertaining  to  his  office ; 
or,  in  that  case,  to  the  person  so  designated. 

§  707.  [Am^d  1877.1     Where  a  defendant,  who  has  not  19  Week, 
appeared,  is  a  non-resident  of  the  State,  or  a  foreign  oorpor-  Dig.  48. 
ation,  ana  the  summons  was  served  witnout  the  State,  or  by  134  N.Y.  sal. 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribea  in  chapter  fifth  of  this  act,  the  judgment  can  be 
enforced  only  against  the  property  which  has  been  levied 

XI,  by  virtue  of  the  warrant  01  attachment,  at  the  time 
n  the  judgment  is  entered.  But  this  section  does  not  de- 
clare the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

§  TOS.  lAm^d  1877.]  Where  an  execution  against  prop 
ert^  is  issued  upon  a  judgment  for  the  plaintiff,  in  an  action  in 
which  a  warrant  of  attachment  has  been  levied,  the  sheriff 
must  satisfy  it,  as  follows : 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by 
him,  and  the  proceeds  of  all  sales  of  perishable  property,  or  of 
any  vessel  or  share  or  interest  therein,  or  animals  sold  by 
him,  or  of  any  debts,  or  other  things  in  action  collected  or 
sold  by  him  ;  or  so  much  thereof  as  is  necessary  to  satisfy  the 
judgment. 

2l  If  any  balance  remains  due,  he  must  sell,  under  the  exe- 
cution, the  other  personal  property  attached,  or  so  much 
thereof  as  is  necessary ;  including  rights  or  shares  in  the  stock 
of  an  association  or  corporation,  or  a  bond  or  other  instru- 
ment for  the  payment  of  money,  executed  and  issued,  with 
the  interest  coupons  annexed^  if  any,  by  a  government,  State, 
county,  public  officer,  or  mumcipal  or  other  corporation,  which 
is  in  terms  negotiable,  or  payable  to  the  bearer  or  holder,  the 
principal  whereof  is  not  then  payable ;  but  not  including  any 
other  debt  or  thing  in  action,  if  the  proceeds  of  that  property 
are  insufficient  to  satisfy  the  judgment,  and  the  execution  re- 
quires him  to  satisfy  it  out  of  any  other  personal  property  of 
the  defendant,  he  must  sell  the  personal  property,  upon  which 
he  has  levied  by  virtue  of  the  execution,  if  the  proceeds  of 
the  personal  property,  applicable  to  the  execution,  are  in- 
sufficient to  satisfy  the  judgment,  the  sheriff  must  sell,  under 
the  execution,  all  the  right,  title,  and  interest,  which  the 
defendant  had  in  the  real  property  attached,  at  the  time 
when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  anv  other  real  property. 

S.  If  personal  property  attached,  belonging  to  the  defend-  •*  N.  Y.  flOO. 
ant,  has  passed  out  of  the  hands  of  the  sheriff,  without  having 
been  iiola  or  converted  into  money,  and  the  attachment  has 

^fiolnorisinal. 
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not  been  diBcfaarged^  as  to  that  property,  he  must,  if  practi- 
oable,  regain  possession  thereof ;  and,  for  that  purpose,  ne  has 
all  the  authority  which  he  had,  to  seize  the  same  under  the 
warrantw    A  person  who  wilfully  conceals  or  withholds  such 

Sroperty  from  him,  is  liable  to  double  damages,  at  the  suit  of 
ie  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  underta- 
l^ng,  which  he  has  taken  in  the  course  of  the  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

6.  At  any  time  after  levying  tne  attachment,  the  court, 
upon  the  petition  of  the  plaintiff,  accompanied  with  an  affi- 
davit, specifying  fully  all  the  proceedings  of  the  sheriff,  since 
the  levy  under  uie  warrant,  tne  property  attached,  and  the 
disposition  thereof ;  and  the  affidavit  of  the  sheriff,  showing 
that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts 
and  other  things  in  action  attached,  and  that  a  portion  there- 
of remains  uncollected ;  may  direct  the  sheriff  to  sell  the  re- 
maining portion,  upon  such  termsj  and  in  such  manner,  as  it 
thinks  proper.  liotice  of  the  application  must  be  given  to  the 
defendants  attorney,  if  the  defendant  appeared  in  the  action. 
If  the  summons  was  not  personally  served  on  the  defendant, 
and  he  did  not  appear,  tne  couii)  may  make  such  order  as  to 
the  service  of  notice,  as  it  thinks  proper  ;  or  may  grant  the 
application  without  notice. 

4  ClT.  Pro.  §  709.  lAm'd  1877.]  Where  a  warrant  of  attachment  is 
148;  Id.  154k  vacated^  or  annulled,  or  an  attachment  is  discharged,  upon 
90  N.Y.  621 ;  the  application  of  the  defendant,  the  sheriff  must,  except  in  a 
92  Id.  661.  case  wnere  it  is  otherwise  specially  prescribed  by  law,  deliver 
N  8  21  over  to  the  defendant,  or  to  the  person  entitled  thereto,  upon 

S6Hao  407    I'easonable  demand,  and  upon  payment  of  all  cost&  charges, 
'      *   and  expenses,  legally  chargeable  by  the  sheriff,  all  the  attach- 
ed personal  property  remaining  in  his  hands,  or  that  portion 
thereof,  as  to  which  the  attachment  is  discharged ;  or  tne  pro- 
ceeds tnereof ,  if  it  has  been  sold  by  him. 

^710.  Where  the  sheriff  is  required,  by  this  title,  to  de- 
liver attached  property,  or  the  proceeds  tnereof ^  to  the  de- 
fendant, he  must  also  deliver  to  him,  unless  otherwise  speciaJly 
directed  by  the  court  or  judge,  all  books  of  account,  vouchers, 
evidences  of  debt,  muniments  of  title,  or  other  papers,  rela- 
ting to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
together  with  all  undertakings,  relating  thereto,  whidh  he  has 
taken  in  the  course  of  the  proceedings,  and  wnich  have  not 
been  fully  satisfied;  except  an  undertaking,  «yen  by  the 
defendant,  upon  the  discharge  of  property.  He  must  also 
deliver  a  written  assignment  duly  acknowledged,  of  each 
undertaking,  so  delivered,  and  of  each  other  instrument,  to 
which  the  defendant  is  thus  entitled,  an  assignment  of  which 
is  necessary  to  perfect  or  protect  the  defendant's  title  there- 
to. The  defenaant  must  also,  but  upon  his  own  application 
only,  be  substituted  in  the  place  of  tne  sheriff,  or  tne  sheriff 
and  the  plaintiff  jointly,  in  an  action  brought  as  prescribed  in 
this  title ;  but  the  court  or  judge  may  impose,  as  a  condition 
of  js^nting  the  order  of  substitution,  such  terms  as  justice  re- 
quires, wiui  respect  to  idemnity  and  payment  of  expensesi 
The  defendant's  rights,  with  respect  to  property  attached  and 
not  disposed  of,  and  an  undertaking,  or  other  instrument^  to 
which  he  is  thus  entitled,  are  the  same  as  those  of  the  sheriff 
while  the  warrant  was  still  in  force,  except  where  his  rights 
are  specially  defined  or  regulated  by  law. 
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§  711.  f  .*7n»d  1877.]  At  any  time  after  the  warrant  of 
attacliment  has  been  vacated  or  annuUedi  or  the  attachment 
has  been  discharged  as  to  real  property  attached,  the  court 
may,  in  its  discretion,  upon  the  application  of  any  person 
aggrieved,  and  upon  such  notice  as  it  deems  just,  direct^ 
that  any  notice,  filed  for  the  purpose  of  attaching  the  proper- 
ty, be  cancelled  of  record,  by  the  clerk  of  the  county  where  it 
is  filed  and  recorded.  Tne  cancellation  must  be  made  by  a 
note,  to  that  effect,  on  the  margin  of  the  record,  referring  W 
the  order;  and,  unless  the  order  is  entered  in  the  same  clerk*8 
office,  a  certified  copy  thereof  must,  at  the  same  time,  be  filed 
therein. 

§  712.  Where  a  warrant  of  attachment  has  been  vacated 
or  annulled,  the  sheriff  must  forthwith  file,  in  the  clerk's  of- 
fice, the  warrant)  with  a  return  of  his  proceedings  thereon. 
Upon  the  application  of  either  party,  ana  proof  of  Lhe  sheriff's 
neglect,  the  court  may  direct  him  so  to  do,  forthwith,  or  with- 
in a  specified  time. 

TITLE  IV. 

Other  provisional  remedies  ;  geMral  arkd  misGellaneous  prO' 

visions. 

AxncLs  1.  ReceiverB. 

2.  Deposil,  dellTery,  or  conToyance  of  property. 
8.  General  and  miscellaneoaa  proTlBions. 

ARTICLE  FIRST. 

RECEIVKB& 

1 718.  Receiver:  when  appointed.       g  716.  Certain  receivers  may  hold 
714.  Notice  of  application.  real  property. 

716.  Security. 

5  718,  [Am'd  1896,  amendment  to  take  «^«rf  January  1,  S!?°flV?*^» 
189ti.  ]  In  addition  to  the  cases,  where  the  appointment  of  ^  N!'Yr34'!. 
a  receiver  is  spedally  provided  for  by  law,  a  receiver  of  22  Abb.  N? 
property,  which  is  the  sabject  of  an  action,  in  the  snpreme  ^-  3^^- 
coort  or  a  couniy  court,  may  be  i^pointed  by  the  court,  in  JiJ*^'®"^'*" 
either  of  the  following  cases :  iisN. T.408. 

1.  Before  final  jndgment,  on  the  application  of  a  party 
whc  establishes  an  apparent  right  to,  or  interest  in,  the 
property,  where  it  is  in  the  possession  of  an  adverse  party, 
and  there  is  danger  that  it  will  be  removed  beyond  the 
lorisdiction  of  the  court,  or  lost,  materially  injured  or 
destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment 
int  J  eifeot,  or  to  dispose  of  the  property,  according  to  its 
directions. 

3  After  final  judgment,  to  preserve  the  property,  during 
the  pendency  of  an  appeal.  The  word  ''property,"  as  used 
in  this  section,  includes  the  rents,  profits,  or  other  income, 
and  the  increase,  of  real  or  personid  property. 

§  714.  [Am'd  1877, 1879.]  Notice  of  an  application,  for  the  «  ^J»>-  ^ 
appointment  of  a  receiver,  in  an  action,  oe  fore  judgment  ^**^ 
tnei*ein,  must  be  given  to  the  adverse  party,  unless  he  has 
failed  to  appear  in  the  action,  and  the  time  limited  for  his  ap- 
peanxnce  has  expired.  But  where  an  order  htis  been  made, 
as  prescribed  in  section  four  hundred  and  thirty-eight  of  this 
act,  the  court  may,  in  its  discretion,  appoint  a  temporary  re- 
ceiver, to  receive  and  preserve  the  property,  without  noticv^, 
or  upon  a  notice  given  by  publication  or  otherwise,  as  it  thinks 
proper. 
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76N.T.  696.  §715.  [Arn'd  1877,  1896.]  A  receiver,  appointed  in  an 
action  or  spe.  ial  proceedine,  mast,  before  entering  npon  his 
duties,  execute  and  file  witli  the  proper  clerk,  a  bond  to  the 
people,  with  at  least  two  sufficieDt  sureties,  in  a  penalty 
fired  by  the  court,  judge,  or  referee,  making  the  appoint- 
ment, conditioned  for  the  faithful  discharge  ot  hi^  duties  as 
receiver;  and  the  execution  of  any  such  bond  by  any  fidelity 
or  surety  company  authorized  by  the  laws  of  this  state  to 
transact  business,  shall  be  equivalent  to  the  execution  of 
said  bond  by  two  sureties.  And  the  couit^  or,  where  the 
order  was  made  out  cf  court,  the  judge  making  the  order,  by 
or  pursuant  to  which  the  receiver  was  appointed,  or  his  sue- 
oesBor  in  office,  may,  at  any  time  remove  the  receiver,  or 
direct  him  to  give  a  new  bond,  with,  new  sureties,  with  the 
like  condition.  But  the  foregoing  provisions  of  this  section 
do  not  apply  to  a  ase  where  special  provision  is  made  by 
law,  for  the  security  to  be  given  by  a  receiver,  or  for  in- 
creasing the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in 
this  section,  before  preheating  his  accounts  as  receiver,  must 

five  notice  to  the  surety  or  sureties  on  his  official  bond,  of 
is  intention  to  prese.jt  his  accounts,  not  less  than  eight 
days  before  the  day  set  for  the  hearing  on  said  accounting. 
The  same  notice  must  be  given  to  such  surety  or  sureties 
where  the  accounting  is  ordered  on  the  petition  of  a  person 
or  persons  other  than  the  receiver,  and  in  no  case  shall  the 
receiver's  accounts  be  passed,  settled  or  allowed,  unless  the 
said  notice  provided  for  in  thi-t  sev3tion  shall  have  first  been 
given  to  th^  surety  or  sureties  on  the  official  bond  of  such 
receiver. 


S  716.  [Am*d  1895,  amendrMnt  to  tak$  ffftci  Jamumf  1, 
1896.]  A  receiver,  appointed  by  or  pursuant  to  an  order  or 
a  judgment,  in  an  action  in  the  supreme  court  or  a  county 
court,  or  in  a  special  proceeding  or  the  voluntary  dissolution 
of  a  corporation,  may  take  and  hold  real  property,  upon  sncJi 
trusts  and  for  such  purposes  as  the  coart  directs,  subject  to 
the  direction  of  the  court,  from  time  to  time,  respecting  the 
disposition  thereof. 


ARTICLE  SECOND. 
Deposit,  Deliveby,  q?  Convbtanoe  of  Pbopebtt. 

(  717.   Conrt  may  order  a  depoBit       8  718.  When  Bheriff  may  take  and 
or  delivery  of  property  in  convey,  etc.,  proi)«rty, 

certain  cases. 
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§  717.  [Am^d  ISV,]  Where  it  is  admitted,  by  the  pleading 
or  examination  of  a  party,  that  he  has,  in  inn  pussession  or 
under  his  control,  money,  or  other  personal  property  capable 
of  delivery,  which,  being  tlie  subject  of  the  action  or  special 
proceeding,  is  held  by  h.m  as  trustee  for  another  party,  or 
which  belongs  or  is  due  to  another  party,  the  conrt  may,  in 
its  discretion,  grant  an  order,  npon  notice,  that  it  be  paid 
into,  or  deposited  in  conrt,  or  delivered  to  that  party,  with 
or  without  security,  subject  to  the  further  direction  of 
the  conrt. 


§  7 18.  Where  the  court  has  directed  a  deposit  or  delivery, 
as  prc'scribed  in  the  last  section;  or  where  a  judgment  directs 
a  party  to  make  a  depositor  <'elivery,  or  to  convey  real  prop- 
erty; if  the  direction  id  disobeyed,  the  court,  besides  punish- 
ing the  « isobedience  as  a  contempt,  may,  by  order,  require 
the  sheriff  to  take,  and  deposit  or  deliver  the  money  or  other 
personal  1  property,  or  to  convey  the  real  property,  in  con- 
formity with  the  direction  of  the  court. 


ABTICLE  THIRD. 
Gknebal  AMD  MisobujANXous  Pbovisions. 

i  719.  Arrest,  InjnnotloD,  and  at-       8  720.  Counterclaim;  right  to  pro- 
tAchment;  when   not  to  visional   remedy   in   case 

be  granted  together.  of. 

§  719*  [^m'dl879.]  Where  an  application  for  an  order 
of  arrest,  an  injunction,  and  a  warrant  of  attachment,  or  two 
of  them,  is  made,  in  the  same  action,  agaiust  thesume  defend- 
ant.  and  it  sastifactorily  appears  that,  under  the  particular 
•ircumstances  of  the  case,  two  or  all  of  them  are  not  neces- 
sary for  the  plaintiff's  security,  the  court  or  judge  may,  in 
its  or  his  Hiscretion,  require  the  plaintiff  to  elect  between 
them.  Where  an  application  is  made,  to  obtuio,  vacate, 
modify,  or  set  aside  an  order  of  arrest,  injunction  order,  or 
warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  de- 
cision. 


§  720.  [Am*d  1879.]  Where  the  defendant  interposes  a 
counterclaim,  and  thereupon  demands  an  affirmative  judg- 
ment against  the  plaintiff,  his  right  to  a  provisional  remedy  is 
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the  same  as  in  an  aotion  broaght  by  him  Against  the  plaintiff 
for  tbe  oanse  of  aotion  stated  in  the  counterclaim,  and  de- 
manding the  same  j  adgment.  Aad  for  the  purpose  of  apply- 
ing to  such  a  case  the  provisions  of  this  act,  the  defendant  is 
deemed  the  plaintiff,  the  plaintiff  is  deemed  the  defendant^ 
and  the  counterclaim  so  set  forth  in  the  answer  is  deemed  the 
complaint. 


CHAPTER  Vni. 

MISCELLANEOUS   INTERLOCUTORY   PROCEEDINGS 
AND  REGULATIONS  OP  PRACTICE. 

TITLE  I. — MlSTAKKS,  OBOSSIONS,   DEFECTS,   ASD    IBBEGUULB* 
ITIBS. 

TITLE  II. — Tendbb,  and  otheb  offbbs  and   sequssts   to 

THE  ▲DYBBSB  PABTT. 

TITLE  III  — Payment  of  iconet  into  coubt,  and  oabb  and 
disposition  thebbof. 

TITLE  IV. — ^PaocBEDiNas  upon  the  death  ob  DisABiLrrT  of 

A  PABTT,  OB  THE  TBANSFBB  OF  HIS  INTEBE8T. 

TITLE  V. — ^MoTioNs  and  obdebs  oenbballt. 
TITLE  YI.— Miscellaneous  pbactice  bboulations. 


TITLE  I. 
MiBtakeSt  omissions,  defeciSf  and  irregularities. 


§  731.  Defects   cared  by  verdict, 
etc..  and  by  judgment. 

722.  Such  defects  to  be  supplied. 

723.  Amendments  by  the  court: 

disregarding    immaterial 
errors,  etc. 

724.  Belief  against  omissions, 

etc.,  amendments  to  con- 
form proceedings. 

725.  Betums  by  officers,  etc. 


I  726.  Papers  lost  or  withheld ; 
how- supplied. 

727.  Order    of    court ;    when 

necessary  to  amend. 

728.  Disregarding  defects  in  af- 

fidavits. 

729.  Oertain  bonds,  etc.,  when 

sufficient. 

730.  Amending     defects       in 

bonds,  etc. 


24  Hun.  645;  §  721.  [^m'd  1879.]  In  a  court  of  record,  where  a  ver- 
18  w  *k^'  ^^°*'*  ''®P®^^»  ^^  decision  has  been  rendered,  the  judgment 
Dig.  510*  shall  not  be  stayed,  nor  Khali  any  judgment  of  a  court  of 
120  k.T.'43i.  record  be  impaired  or  afifected  by  reason  of  either  of  the  fol- 
135  x.T.  522.  lowing  Imperfections,  omissions,  defects,  matters,  or  tilings, 
1X1  T^  7«  .j^  ^1^^  process,  pleadings,  or  other  proceedings  : 
1.    For  want  of  a  summons,  or  other  writ. 


141  Id.  76. 
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2.  For  any  fault  or  defect  in  process  ;  or  for  misconoeiy- 
ing  a  prooess,  or  awarding  it  to  a  wrong  officer.  « 

3.  For  an  imperfect  or  in  sufficient  return  of  a  sheriff  or 
other  officer  ;  or  because  an  officer  has  not  subscribed  a  re- 
turn, actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  mispleading,  insufficient  peading  *  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance  by  attorney  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  jadgment  is  in  his  favor. 


*  9o  in  orlginftL 
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134  N.  7.85. 


76  N.  Y.  S96. 
135  N.T.  5M. 
141  Id.  76. 


89  N.T.  22. 
S4N.Y.Sla(e 
Rep.  953. 
24Han,64S. 
15  Week. 
DiR.  106. 
88  N.Y.  500 ; 

80  Id.  22. 
18  Week. 
Dig.  510. 

SO  Han,  612; 

81  Id.  327: 
Id.  424;  38 
Id.  687. 

144  N.Y.  216. 


6    Abb.    N. 

C.  378. 

78  N.Y.  362. 

15  Week. 

Dig.  106. 

62  How.  Pr. 

460. 

90  N.Y.  646. 


!t90N.T.438 


&  For  omitting  to  allege  an^  matter,  without  proof  of 
which  the  verdict,  report,  or  decision  ought  not  to  have  been 
rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person  ;  or 
in  a  sum  of  money  ;  or  in  the  description  of  property  ;  or  in 
reciting  or  stating  a  day,  month,  or  year  ;  where  the  correct 
name,  sum,  descnpticHi,  or  date  nas  been  once  rightly  stated, 
in  any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up 
the  judgment-rolL 

12l  For  aa  omission  on  the  part  of  a  referee  to  be  sworn  :  or 
for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  Seen  prejudiced. 

§  722.  Each  of  the  omissions,  imperfections,  defects,  and 
variances,  specified  in  the  last  section,  and  any  other  of  like 
nature,  not  being  against  the  right  and  justice  of  the  matter, 
and  not  altering  the  issue  between  the  parties,  or  the  trial, 
must,  when  necessary,  be  supplied,  and  the  proceeding  amen* 
ded,  Dy  the  court  wherein  the  judgment  is  rendered,  or  by  an 
appellate  courts 

§  '723.  [Am'd  1877.]  The  court  may,  upon  the  trial,  or  at 
any  other  stage  of  the  action,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  it  deems  just, 
amend  any  process,  pleading,  or  other  proceeding,  by  adding 
or  striking  out  the  name  of  a  person  as  a  party,  or  by  correc- 
ting a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  msertmg  an  allegation  material  to  the 
case  ;  or,  where  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or  other 
proceeding  to  the  facts  proved.  And,  in  every  stage  of  the 
action,  the  court  must  disregard  an  error  or  defect,  in  the 
pleadings  or  other  proceedings,  which  does  not  anect  the 
substantial  rights  of  the  adverse  party. 

60  N.  Y.  Super.  (Ct.  J.  &  S.)  901 ;  34  Hun,  431;  88  Id.  528 ;  107  N.  Y.  646; 
4  N.  Y.  SuDP.  804;  121  N.  Y.  646;  122  Id.  461.  136  N.  Y.  622;  187  Id..  471; 
141  Id.  76;  146  N.  Y.  260;  84  Hon,  128;  8  App.  Diy.  586;  90  Hon.  39. 

§  724.  The  court  may  likewise,  in  its  discretion,  and  upon 
such  terms  as  justice  requires,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding,  taken  against  him  through  his  mistake, 
inadvertence^  surprise,  or  excusable  neglect ;  and  may  supply 
an  omission  m  any  proceeding.  Where  a  proceeding,  taken 
by  a  party,  fails  to  conform  to  a  provision  of  this  act,  the 
court  may,  in  like  manner,  and  upon  like  terms,  permit  an 
amendment  thereof,  to  conform  it  to  the  provision. 

17  Week.  Dig.  354;  18  Id.  510;  14  Abb.  N.  C.  96:  Id.  610;  35  Hun, 
162 ;  3  N.  Y.  Supp.  120;  6  Id.  581 ;  28  N.  Y.  State  Rep.  474  ;  112  N.  Y. 
326;  119  Id.  414;  29  Abb.  N.  C.  404. 

§  725.  A  court,  to  which  a  return  is  made  by  a  sheriff  or 
other  officer,  or  by  a  subordinate  court  or  other  tribunal,  may, 
in  its  discretion,  direct  the  return  to  be  amended,  in  matter 
of  form.,  either  before  or  after  judgment. 

§  726.  Where  an  original  pleading  or  paper  is  lost,  or 
withheld  by  any  person,  the  court  may  authorize  a  copy  to  be 
filed  and  used,  instead  of  the  original 

§  727.  A  process,  pleading,  or  record,  shall  not  be  altered, 
by  th9  clerk  or  any  other  officer  of  the  court,  or  by  any  other 
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person,  without  the  direction  of  the  cburt,  or  of  another  court 
of  oom]>etent  authority  ;  except  in  a  case  where  a  party, 
or  his  attorney,  is  specially  authorized  bylaw  to  amend  a 
pleading. 

§  728.  The  want  of  a  title^  or  a  defect  in  the  title,  of  an  qq  ^^^  -p^ 
affidavit,  does  not  im|>air  it,  if  it  intelligibly  refers  to  the  act-  205. 
ion  or  special  proceeding,  in  which  it  is  made.  86  Han,  37« 

§  729.  A  bond  or  undertaking,  required  by  statute  to  be 
given  by  a  person,  to  entitle  him  to  a  right  or  privilege,  or  to 
take  a  proceeding,  is  sufficient,  if  it  conforms  substantially  to 
the  form  therefor,  prescribed  by  the  statute,  and  does  not 
vary  therefrom,  to  the  prejudice  of  the  rights  of  the  party, 
to  whom,  or  for  w^hose  benefit  it  is  given. 

§  730.  Where  such  a  bond  or  undertaking,  is  defective,  75  jj.Y.  50tt. 
the  court,  officer,  or  body,  that  would  be  authorized  to  re- 
ceive it,  or  to  entert-am  a  proceeding  in  consequence  thereof, 
if  it  was  perfect,  may,  on  the  application  of  the  persons  who 
executed  it,  amend  it  accordingly ;  and  it  shall  thereupon  be 
vahd,  from  the  time  of  its  execution. 

TITLE  n. 

Tender,  and  other  offers  and  requests  to  the  adverse  party 

2731.  Tender  afler  suit.  3  7^.  Effect  of  refbrnl  of  offer. 

732.  Amonnt  to  be  paid  into  73^.  Defendant's  offer  to  corn- 
court,  promise  ;     proceedings 

7S3.  Effect  of  sufficient  tender.  thereon. 

731.  "When  to  be  deducted  from  730.  Plaintiff's  offer  to  compro- 

recoyery,  etc.  mise  counterclaim ;  pro- 

735.  Requiring    admission    of  ceedmgs  thereon. 

genuineness  of  paper.  740.  Offer  and  acceptance,  by 

736.  Cmer  to  liqaidate  damages  whom  subscribed. 

conditionally. 

§  731.  Where  the  complaint  demands  judgment  for  a  119N.Y.  6fiL 
■um  of  money  only  ;  and  tiie  action  is  brought  to  recover  a 
sum  certain,  or  w^hich  may  be  reduced  to  certainty  by  cal- 
culation ;  or  to  recover  damages  for  a  casual  or  involuntary 
personal  injury,  or  a  like  injury  to  property  ;  the  defendant, 
or  his  attorney,  may.  at  any  time,  before  the  trial,  tender  to 
the  plaintiff,  or  his  attorney,  such  a  sum  of  money,  as  he  con- 
ceives to  be  sufficient  to  make  amends  for  the  injury,  or  to 
pay  the  plaintifTs  demand ;  together  with  the  costs  of  the 
action,  to  that  time. 

g  732.  lAm?d  1877.]    A  tender,  made  as  prescribed  in  the  3  ciy.  Pro. 

last  section,  does  not  avail  the  deiendant,  unless  the  money  152. 

is  accepted,  or  is  paid  into  court  and  notice  thereof  in  writing  110  N.Y.  101; 

served  upon  the  plaintiff's  attorney  before  the  trial  and  with-  ll»  !<*•  S61. 
in  ten  days  after  the  t-ender.    If  the  plaintiff  takes  out  the 
amount  paid  in,  he  accepts  the  tender. 

§  733.  If  it  appears,  upon  the  trial  that  the  sum  so  ten- 
dered was  sufficient  to  pay  the  plaintifiTs  demand,  or  to  make 
amends  for  the  injury,  and  also  to  pay  the  costs  of  the  action, 
to  the  time  of  the  tender,  the  plaintiff  cannot  recover  costs  or 
interest  from  the  time  of  the  tender,  but  must  pay  the  de- 
fendant's costs  from  that  time. 

§  734.  If  the  plaintiff  proceeds  in  the  action,  after  accept- 
ing the  tender,  the  sum  accepted  must  be  deducted  from  tne 
recovery,  and  judgment  rendered  for  the  residue,  if  any  ; 
and  if  the  tender  and  acceptance  do  not  appear  in  the  plead- 
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IngB,  a  memorandum  thereof  must  be  annexed  to  the  jadg' 
ment-rolL  The  plaintifTs  right  to  recover  costs,  and  his  lia- 
bility to  pay  costs  to  the  defendant,  are  determined  by  the 
amount  of  the  residue. 

§  736.  The  attorney  for  a  party  may,  at  any  time  before 
the  trial,  exhibit  to  the  attorney  for  the  adverse  party,  a 
paper,  material  to  the  action,  and  rec^uest  a  written  adinia- 
sion  of  its  genuineness.  If  the  admission  is  not  given,  within 
four  days  after  the  request,  and  the  paper  is  proved  or  ad- 
mitted on  the  trial,  the  expenses  incurred  by  the  party  ez* 
hibiting  it,  in  order  to  prove  its  genuineness,  must  be  ascer> 
tained  at  the  tnal,  and  paid  by  the  party  refusing  the 
admission ;  unless  it  appears  to  the  satisfaction  of  the  court, 
that  there  was  a  good  reason  for  the  ref usaL 

§  736.  In  an  action  to  recover  damages  for  breach  of  a 
contract,  the  defendant's  attorney  may,  with  the  answer, 
serve  upon  the  plaintiflTs  attorney,  a  written  olFer,  that,  if 
the  defendant  fails  in  his  defence,  the  damages  may  be  as- 
sessed at  a  specified  sum.  If  the  plaintifT  serves  notic^  that 
he  accepts  the  offer,  with  or  before  the  notice  of  trial,  and 
damages  are  awarded  to  him  on  the  trial,  they  must  be 
assessed  accordingly. 

§  737.  [AnCd  1877.]  If  the  plainti£P  does  not  accept  the 
offer,  he  can  not  prove  it,  upon  the  trial  But  if  the  damages, 
awarded  to  him,  do  not  exceed  the  sum  offered,  the  defend- 
ant is  entitled  to  recover  the  expenses,  necessarilv  incurred 
by  him  in  preparing  for  the  trial  of  the  question  of  damages. 
The  expenses  must  be  ascertained  and  the  amount  thereof 
determined,  by  the  judge,  or  the  referee,  by  or  before  whom 
the  cause  is  tried. 

48N  T.Snp-  §  738.  [/Iwi'd  1877.]    The  defendant  may,  before  the  trial, 

er.  Ct.'(J  A  serve  upon  the  plaintiff's  attorney,  a  written  offer,  to  aUow 

8.)  449.  judgment  to  be  taken  against  hini.  for  a  sum.  or  property,  or 

8  Civ.  Pro.  to  the  effects  therein  specified,  with  oosta    If  there  are  two 

72.  or  more  deiendants,  and  the  action  can  be  severed,  a  like 

Bni  Si  offer  may  be  made  by  one  or  more  defendants,  a^inst  whom 

17    Abb.  N.  *  separate  judgment  may  be  taken.    If  the  plaintiff,  within 

C.108 ;  20ld'.  ten  days  thereafter,  serves  upon  the  defendant's  attorney,  a 

821.  written  notice  that  he  accepts  the  offer,  he  may  file  the  sum- 

49  Hun,  29.  mons,  complaint,  and  offer,  with  proof  of  acceptance,  and 

**N.Y.8tate  thereupon  the  clerk  must  enter  judgment  accordingly.    If 

Id  lis  notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 

121  NY.  644.  given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff  fails  to 

128K  T171  obtain  a  more  favorable  judgment,  he  cannot  recover  costs 

'  from  the  time  of  the  offer,  but  must  pay  costs  from  that 
time. 

§  739.  [>lm'd  1877.]  Where  the  defendant  sets  up  a  coun- 
terclaim, to  an  amount  greater  than  the  plaintiff's  claim,  or 
sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars, 
the  plaintiff  may  ser\'e,  upon  the  defendant's  attorney,  a 
written  offer,  to  allow  judgment  to  be  taken  against  hini.  for 
a  specified  sum,  with  costs,  or  a^inst  the  defendant  for  a 
specified  sum,  and  against  the  plaintiff  for  costa  If  the  de- 
fendant, within  ten  davs  thereaTt'Cr,  serves,  upon  the  plaintiijr's 
attorney,  notice  that  he  accepts  the  offer,  either  party  may 
file  the  summons,  complaint,  answer,  and  offer,  or  copies 
thereof  and  proof  of  acceptance ;  and  thereupon  the  cleric 
must  enter  judgment  accuroingly.    If  notice  of  acceptance  is 
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not  thas  giren,  the  offer  cannot  be  given  in  evidence,  npon 
the  trial ;  but,  if  the  recovery  is  not  more  favorable  to  the 
defendant  than  that  so  offered  he  will  not  be  entitled  to  re- 
cover costs  from  the  time  of  the  offer,  bnt  must  pay  costs 
from  that  time. 

§  740.     Unless  an  offer  or  nn  acceptance,  made  as  pre-   e  Miao.  906l 
scribed  in  either  of  the  last  f onr  sections,  is  subscribed  hj  8  id.  eai. 
the  party  making  it,  his  attorney  must  subscribe  it,  and  au- 
nex  thereto  his  affidavit,  to  the  effect  that  he  is  duly  author 
ixed  to  make  it,  in  behalf  of  the  party. 

§  741«    {Repealed  1S71.) 

§  74&    {Repeated  1S71.) 


TITLE  m. 


Payment  of  money  into  couriy  and  care  aiid  digposUUm  ihereqf. 


I  743.  Pkrt7  bringing  money  into 
coart  is  discharged. 

7M.  General  rules  may  regu- 
late oonceming  payment 
Into  court 

746.  Honey  to  be  paid  to  county 
treasurer,  and  securities 
taken  in  his  name. 

746.  Funds:    where    and    how 

deposited  or  invested. 

747.  Powers  of  supreme  court 

as  to  traosfer.  etc.,  to  and 
Investment  by  guardian, 
etc. 

748.  When    other    courts  have 

like  power. 


8  749.  Powers  of  certain  officers, 

touching  securities,  etc. 
750.  Provisions     relating       to 

death,  removal,   etc,  of 

officer. 
761.  Authority  for  payment  of 

money  by  bank  or  trust 

company. 
753.  How   county  treasurer  to 

keep  his  accounts. 

763.  County  treasurer  to  report 

annually  to  the  court. 

764.  These  provisions  applica- 

ble in  New  York  to  the 
chamberlain. 


§  748.  A  party  bringing  money  into  court,  pursuant  to 
the  direction  of  the  court  is  discharged  thereby  from  all  fur- 
tber  liability,  to  the  extent  of  the  money  so  paid  in. 

%  744.     [AnCd  1892,  1896,  aiwrndrntnt  to  take  egTect  Septem^  7  Miso.  394. 
her  1 ,  1896.]    The  comptroller  of  the  state  of  New  York  shall 
snpervise  the  administration  of  all  the  funds  paid  into  any 
court  of  record,  and  nhall  prescribe  regulations  and  rules  for 
the  care  and  disposition  thereof,  which  shall  be  observed  liy 
all  parties  interested  therein,  unless  the  court  having  juris- 
diction over  the  same,  shall  make  different  directions,  by 
special  oider  duly  entered  in  accordance  with  section  seven 
hundred  and  forty-seven  of  this  act;  and  the  comptroller 
may  at  any  time  require  any  county  clerk  or  clerk  of  any 
court  of  record,  to  file  with  any  county  treasurer  an  offi  cially 
certified  copy  of  any  record,  documentor  paper,  or  extracts 
therefrom,  which  ha  may  deem  necessary  for  the  use  of  said    ' 
county  treasurer  in  the  administration  of  such  funds  ;  the 
fees  of  said  clerk  for  making  nnd  certifying  such  copy  or 
copies  shall  be  a  charge  upon  the  county  where  such  recordf 
documents  or  papers  are  recorded  or  filed. 
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§  745*  Unless  the  court  otherwise  specially  directs, 
money  p.iid  into  oonrt,  most  bb  paid,  either  directly,  or  by 
the  omctir  who  is  required  by  law  first  to  receive  it,  to  the 
county  treasurer  of  th»  county,  where  the  action  ig  triable. 
Where  it  i^  pai  J  to  an  officer,  other  than  the  county  treasurer, 
he  must  pay  it  to  the  county  treasurer,  within  four  days  after 
he  receives  it.  In  the  city  of  New  York,  he  must  pay  it  to 
the  chamberlain,  within,  two  days  after  he  receives  it.  A 
bond,  mortgage,  or  or  her  seonrit^y,  or  a  certificHte  or  transfer 
of  stock,  taKen  upon  tbe  investment  of  money  paid  into 
court,  must  be  taken  to  the  county  treasurer  of  the  county 
where  the  fund  belongs,  in  his  name  of  office ;  or  to  such  . 
other  county  treasurer,  as  the  court  speoialiy  directs.  But 
this  and  the  noxt  section  do  not  prevent  the  court,  upon  the 
application  of  a  party  to  an  action,  from  directing  in  what 
manner  or  place,  money  paid  into  court  in  the  action  shall 
be  deposited  or  invested. 

§  746-  [AnCd  1892.]  All  funds  or  moneys  paid  into 
court  shall  be  deposited  in  such  savings  banks,  truKt  com- 
p  my,  bank,  banking  association  or  with  such  banker  as 
shall  be  designated  by  the  Comptroller,  as  soon  as  received 
by  the  en stodian  thereof.  But  the  money  must  be  depos- 
ited in  the  county  where  the  fund  belongs,  where  it  can  be 
done  conveniently  and  safely  and  with  advantage  to  the  par- 
ties interested.  The  depositaries  designated  shall  pay  a  fair 
rate  of  interest  and  before  receiving  any  such  deposits,  shall 
give  to  the  people  of  the  State,  a  good  and  sufficient  bond, 
with  two  or  more  sureties,  iu  snch  form  as  the  attorney -gen- 
eral shall  prescribe,  such  bond  to  be  approved  by  the  county 
judge  of  the  county  in  which  such  savings  bank,  bank,  trust 
comp  my,  bank  association,  or  banker  shall  be  located,  and 
by  the  comptroller  of  the  State,  and  filed  in  the  office  of  the 
comptroller. 

$  747.  [Am*d  1892.]  Each  oonrt  may  direct  that 
money  paid  into  that  court  in  any  action  or  proceeding 
brought  therein,  or  any  bond,  mortgage  or  other  security 
which  represents  property  belonging  to  any  suit  or  pnrty 
iuttirested  therein,  may  be  paid  out,  transferred,  invested, 
reinvested,  or  deposited  in  any  manner  or  form  that  ap- 
pears to  it  best  for  the  interests  of  the  owners  thereof.  But 
such  directions  must  be  embodied  in  an  order  or  decree  of 
Slid  court,  founded  apon  proper  and  sufficient  evidence  sat- 
infactoiy  to  the  court  that  snon  disposition  of  the  property 
is  best  for  the  interests  of  the  owners  thereof  or  parties  in- 
terested therein. 

il  1161. 1M«       I  748.     [Am*d  1892.]    The  provisions  of  the  last  pre- 
Consoi.  Act  QoJiQg  section  shall  apply  to  all  courts  of  record  of  the  State. 


ii  1161, 1M5 
GotiHoL  Act. 
7  MiBO.  894. 


749-753  ^   MONEY  PAID  INTO  OOUBT.  147 

§749-  [iim'd  1877.]  Acountytreaiiiirer,  or  otb«r  offi- 
cer, or  a  guardian,  oommittee,  or  other  tmsiee,  in  whose 
name  is  tosen  a  bond,  mortgage,  or  other  secarity,  or  pub- 
lic stock  representing  money  paid  into  conrt,  in  an  action  ; 
or  to  whom  stook  or  a  security,  or  an  account,  deed. 
Toucher,  receipt,  or  other  paper,  representing  or  relating  to 
such  moner,  is  transferred,  delivered,  made,  or  given,  pur- 
suant to  law,  is  yeflted  with  title  for  the  purposes  of  the 
trust ;  and  may  bring  an  action  upon  or  in  relation  to  the 
same,  in  his  omoial  or  representative  character. 

I  750-  On  the  expiration  of  the  official  term  of  a  county 
treasurer,  or  where  a  vacancy  occurs  in  his  office,  by  death 
or  otherwise,  aU  public  stock,  bonds,  mortgages,  and  other 
securities,  held  by  him,  as  prescribed  in  this  title,  vest,  in 
his  successor  in  office :  and  all  money  deposited,  as  pre- 
scribed i  1  thi^  title,  in  a  ban^,  trist  company  or  other  de- 
pository, to  his  credit,  vests  in,  and  must  be  carried  to,  the 
account  of  his  successor  in  office. 

§  751.  [Am*d  1892.]  No  money,  security  or  other 
pruperty  which  shall  have  been  placed  in  the  custody  of  the 
court  shall  be  surrend-red  without  the  production  of  a 
properly  certified  C"py  of  an  orderof  the  ooarr,  in  whose 
custody  said  money,  sjcurity  or  other  property  shall  have 
been  placed,  duly  made  and  entered,  directiug  such  dispo- 
sition. Eaclx  order  must  be  countersigned  by  the  presid- 
ing judge  by  whose  direction  it  is  made. 

§  752-  lA^m*d  1892.]  Every  officer  having  charge  of 
m  neys,  securities  or  other  property  in  the  custody  of  the 
court,  shall  keep  a  book  or  books  in  which  he  shall  make  nn 
<  xact  account  thereof.  Such  book  or  books  shall  state  the 
na-ne  of  the  court,  the  title  of  the  case,  the  date  of  receipt, 
from  whom  received,  the  amount  of  money,  if  any,  and  a 
description  f>f  the  securities  or  other  property  received,  if 
any,  and  eaoh  addition  of  interest ;  also  the  date  and  de- 
scription of  each  order  for  payment  and  the  dates  and 
amounts  of  pavuients  thereunder  and  to  whom  paid  ;  also  an 
account  of  each  change  of  investment,  if  any.  The  provi- 
sions of  this  section  shall  also  apply  to  all  banks  or  trust 
companies  holding  any  of  the  funds  referred  to  in  this  title. 

S  75  3.  [  Am'd  1877, 1892.]  Every  treasurer  or  financial 
officer  who  has  in  his  charge  or  possession  or  under  his  con- 
trol, money,  bonds,  stocks,  mortgages  or  any  other  secur- 
ities or  property  as  prescribed  in  this  title,  mast,  once  in  each 
year,  make  a  report  to  the  comptroller  at  the  time  and  in  the 
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form  and  manner  which  he  may  presoribe,  containing  a  tme 
statement  of  his  acooants  for  the  preceding  year  or  from  the 
time  of  the  last  report.  This  report  mnst  be  yerifled  by  the 
oath  of  such  officer,  and  mnst  be  accompanied  by  the  certifi- 
cate of  the  proper  officer  of  each  bankT  or  trast  company, 
stating  the  exact  amount  on  deposit  with  snch  corporation 
to  the  credit  of  each  case  separately.  Such  officer  or  bank 
or  trust  company  shall  furnish  any  addition^  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  such  detail 
as  may  be  required. 

The  comptroller  is  authorized  to  employ  such  special 
clerk  or  clerks  as  he  may  deem  necessary,  to  carry  out  the 
provisions  of  this  act;  and  he  shall  cause  an  ezamiuation  of 
the  accounts  of  the  officers  lef erred  to  in  this  act  to  be  made 
at  least  once  in  each  year,  and  shall  enforce  the  provisions 
thereof. 

Wheoever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  of  the 
chamberlain  of  the  city  of  New  York,  for  the  period  of 
twenty  years,  it  shall  be  paid  over  by  such  officer  with  all 
accumulatioDs  of  interest  thereon,  after  deducting  his  legal 
fees,  to  the  treasurer  of  the  State  of  New  York.  The  said 
treasurer  shall  pay  such  sam  to  the  owner  or  owners  there- 
of upon  the  pi^entation  to  him  of  the  warrant  of  the 
comptroller  therefor.  The  comptroller  shall  draw  his  war- 
rant tor  such  sum  upon  the  presentation  to  him  of  an  r>rder 
of  the  court  made  iu  accordance  with  section  seven  hundred 
and  fifty-one  cf  the  code  of  civil  procedure  and  upon  due 
notice  to  said  comptroller. 

§  754.  Each  provision  of  this  title,  relating  to  a  county 
treasnrer,  applies  to  the  chamberlain  of  the  city  of  New 
York,  with  respect  to  money  paid  into  court,  in  an  action 
triable  in  the  cry  and  c  )unty  of  New  York,  or  with  respect 
to  money,  or  a  bond,  mortgage,  or  other  security,  or  public 
stock,  representing  money  paid  into  court;  except  Where 
special  provision,  with  respect  to  the  same,  is  otherwise  made 
by  law. 

TITLE  IV. 

ProoeMngs  upon  the  death  or  disahUUy  of  a  party,  or  the  trans- 

Jer  of  his  interest 


765.  Action;  when  not  to  abate. 
756.  ProceeAings  tipou  transfer 

of  interest,  or  devolution 

ofliabiUty. 

767.  Id.,  when  sole  party  dies 

and  action  sarvives. 

768.  Id.,  when  one  of  seyeral 

parties  dies. 

769.  7G0.  Id.,  when  part  of  cause 

of  action  survives, 
701.  When  court  may  order  ac- 


tion abated. 
I  762.  Special  cases  excepted. 

763.  Death  of  party  after  ver- 

dict, etc. 

764.  Action  for  a  wron^  not  to 

abate  after  verdi.,t,  etc. 
766.  Noverdlct,eto.,canbetaken 

after  a  party's  death. 
766.  Death,  etc.,  of  pnbUo  officer 

or  trustee. 
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§755.  [^m'd  1891.] 

Aa  action  does  not  abate  by  any  event,  if  the  cause  of '  8  Dem.  SS6. 

action  samves  or  oonUnnes.  A  special  proceoding  does  not  g}'^{^'  3^ 

abate  by  any  event,  if  the  right  to  the  relief  sought  in  such  sa  Hon'  aos. 
special  proceeding  suryives  or  continues,  but  this  provision 
as  to  a  special  proceeding  applies  only  to  oases  where  a  parly 
di«8  after  this  act  takes  effect 

§  756.    In  cAse  of  a  transfer  of  interest  or  devolution  of  17  Week, 

liability,  the  action  may  be  continued,  by  or  agaiust  the  ^^y^m^isi 

oiiginai  party;  unlens  the  court  directs  the  person,  to  whr>m  ig  week.  ' 

the  interest  is  transferred,  or  upon  whom  tbe  liahility  is  de-  Dig.  119. 

volved,  to  be  substituted  in  the  action,  or  j  )ined  with  the  ^  Hun,  dOS, 
original  party,  as  the  case  requires. 

4  Oiv.  Pro.  76;  94  N.  Y.  519;  23  Week.  Dig.  193;  1  How.  Pr. 
N.  S.  506;  43  Hun,  328;  133  N.  Y.  9;  138  Id.  207;  140  Id.414. 

§  757.     [Arn'd  1877.  1879,  1891.] 

In  case  of  the  death  of  a  sole  plaintiff  or  a  ^  Hud,  186. 

sole  defendant,  if  the  cause  of  action  surviv«.s  or  continues,  ^i  hud  1?' 

ih".  court  must,  upon  a  moiion,  allow  or  compel  the  aciioa  90  n.  Y.'iei. 

to  be  continued,  by  or  aguiuBt  hdi  representative  orsuciH-  so  Hon,  444; 

8or  in  interest.    In  case  of  the  death  of  a  sole  party  t  >  a  ^^^  t^'^' 

special  procecUng  aftt  r  this  act  takes  effect,  if  the  right  to  Jj'  Abb^'. 

the  relief  Honght  in  siuh  proceediug  survives  or  conlinue>,  c.  284;  lis 

the  coartmusr,  upon  flmotio",  allow  or  com  pel  such  proceed-  Id.  498. 

ing  to  be  continued  by  or  against  his  representative,  or  succes-  ^  ^' *5^ai 

sorin  interest.  This  provision  as  to  a  special  proceeding  does  i^Tis  j.  ' 

not  apply  where  provision  for  such  continuance  has  been  136  n.y.  214. 

otherwise  made  by  law.  29  Abb.  N.a 

466. 

81  Hun,  387. 
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23  Abb.  N.  §  758.  [^m'd  1877.1  In  case  of  the  death  of  one  of  two  or 
ri  N^v  dan  *^"**®  plamtiffa,  or  one  of  two  or  more  defendants,  if  the  entire 
n  jT*  g  {fr  cause  of  action  sarvives  to  or  against  the  others,  the  action 
31  Id  3t)0  ™^y  proceed  in  favor  of  or  a^inst  the  sur\''ivors.  But  the  es- 
6  Dem.  124.  ^^^  ^^  ^  person  or  party  jointly  liable,  upon  contract,  with 
UCir.  Pro.*  others,  shall  not  be  discharged  by  his  death;  and  the  court 
^*  may  make  an  order  to  bring  in  the  proper  representative  of 

25N. Y.  State    the  decedent,  when  it  is  necessary  so  to  do,  for  the  proper  dis- 
iiioN?*iii    position  of  the  matter;  and  where  the  liability  is  several  as 
81  Hiin  IM    ^^^  ^^  joint,  may  order  a  severance  of  the  action  so  that  it 
'      '  may  proceed  seimrately  against  the  representative  of  the  de- 
cedent, and  against  the  surviving  defendant  or  defendants. 

88  Abb.  N.  g  759.  In  case  of  the  death  of  one  of  two  or  more  plain- 
O.  aa  tiffs,  or  one  of  two  or  more  defendants,  if  part  only  of  the 

cause  of  action,  or  part  or  some  of  two  or  more  distinct  causes 
of  action,  survives  to  or  against  the  others,  the  action  may 
proceed,  without  brinmng  in  the  successor  to  the  nehts  or  lia^ 
Dilities  of  the  deceased  party :  and  the  judfpaent  shall  not  af- 
fect him,  or  his  interest  in  the  subject  of  the  action.  But 
where  it  appears  proper  so  to  do,  the  court  may  require  or  * 
to  compel  tne  successor,  or  a  person  who  claims  to  be  the  suc- 
cessor, to  be  brought  in  as  a  party,  upon  his  own  application 
or  upon  the  application  of  a  party  io  ihe  action. 

V  p  §  760.  lAm^d  1879.]  In  a  case  specified  in  the  foregoing 
Abo.  H.u.  gections  of  this  title,  where  such  a  person  applies  in  his  own 
behalf,  the  court  may  direct  that  he  be  made  a  party,  by 
amenoment  of  the  pleading  or  otherwise,  as  the  case  re- 
quires. Where  an  application  is  made  by  the  plaintiff,  to 
bring  in  such  a  person  as  defendant^  the  court  may  direct  that 
a  supplemental  summons  issue,  ana  that  supplemental  plead- 
ings be  made.  Where  an  apphcation  is  maae  by  a  defendant, 
to  oring  in  such  a  person,  the  court  may,  and  where  the  pro- 
tection of  the  applicant's  rights  requires  it,  must  permit  the 
defendant  to  commence  a  cross  action  for  that  purpose.  The 
cross  action  must  be  brought  in  the  same  court,  unless  the  order 
otherwise  specially  directs.  If  it  directs  that  the  action  be 
commenced  in  another  court,  the  latter  court  may,  by  order, 
at  any  time  after  the  cross  action  is  commenced,  remove  to  it- 
self the  original  action,  with  like  eCTect,  as  if  it  had  been 
brought  therein.  Unless  the  court  otherwise  directs,  the  orig- 
inal action  and  the  cross  action  must  be  tried,  and  Judgment 
rendered  therein,  as  if  tJiey  were  one  action. 

§  761.  lAm'd  1877.  At  any  time  after  the  death  of  the 
plaintiff,  or  after  the  marriage  of  the  plaintiff^  where  it  affects 
the  rights  of  either  party,  the  court  may,  m  its  discretion, 
upon  notice  to  such  persons  as  it  directs,  and  upon  the  appli- 
cation of  the  adverse  party,  or  of  a  person  whose  interest  is 
affected,  direct  that  the  action  abate,  unless  it  is  continued 
by  the  proper  parties,  within  a  time  specified  in  the  order, 
not  less  than  six  months,  nor  more  than  one  year,  after  the 
granting  thereof. 

§  762.  The  fore^ing  provisions  of  this  title  do  not  apply 
to  a  case  where  special  provision  is  otherwise  made  by  law. 

*  9o  in  original. 
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§  Y68.  If  either  party  to  an  action  dies,  after  an  accepted  J*^  N.  T.  SU^ 

offer  to  allow  judgment  to  be  taken,  or  after  a  verdict,  re-  ®  *^"*-  "*'• 

Sort,  or  decisicHi,  or  an  interlocutory  judgment,  but  before  30  Abb.  N. 

nal  judgment  is  entered,  the  coui't  must  enter  final  judg-  ^*  y*?!*?**^ 

menl^  in  the  names  of  the  original  parties ;  unless  the  oflfer,  *•  *•  *^' 
yerdict,  report,  or  decision,  or  the  interlocutory  judgment,  is 
set  aside. 

§  764.  lAfn'd  1881,  1890.]    After  verdict,  report  or  de-  114N.Y.679. 
cisioa  in  an  action  to  recover  damas^es  for  a  personal  injury,   22  Abb.   N. 
the  action  does  not  abate  by  the  death  of  a  party,  but  the   G.  281;  84  Id. 
subsequent  proceedings  are  the  same  as  in  a  case  where  the   °^' 
cause  of  action  survives.    And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action 
does  not  abate  by  the  aeath  of  the  party  against  whom  the 
same  was  rendered. 

§  765.  This  title  does  not  authorize  the  entry  of  a  judg-  |J{^2r***  ^ 

ment  against  a  party,  who  dies  before  a  verdict,  report,  or  2  CiV    Pro 

decision  is  actually  rendered  agiiinst  him.    In  that  case  the  149. 

verdict,  report,  or  decision  is  absolutely  void.  3  Dem.  238. 

§  766.  Where  an  action  or  special  proceeding  is  authorized  140  N.T.414. 
or  directed  by  law,  to  be  brought  by  or  in  the  name  of  a  pub- 
lic offioei%  or  by  a  receiver,  or  other  trustee,  appointea  by 
virtue  of  a  statute,  his  death  or  removal  does  not  abate  the 
action  or  special  proceeding  ;  but  the  same  may  be  continued 
by  his  succe880i\  who  must,  upon  his  application,  or  that  of  a 
party  interested,  be  substituted  for  that  purpose,  by  the  order 
of  the  court,  a  copy  of  which  must  be  annexed  to  the  judg- 
ment-roU. 

TITLE  V. 

Motions  and  orders  gensraUy, 

{  7ff7.  Definition  of  an  order.  I  TJb,  When  stay  of  proceedings 

TRS.  Id.;  of  a  motion.  not    to    exceed    twenty 

7B9.  Motions  in  rapreme  court;  dnya. 

where  to  be  nenrd.  776.  Subsequent  application  for 

770.  Motions  in  New  York  city.  order,  after  denial,  etc., 

771.  In  absence  of  Judge,  mo>  of  prior  application. 

tlon  may  be  transferred  777.  Id.;   as  to  application  for 

to  another  iudge.  Judgment. 

778,778.  What  jndees  may  make  778.  Penalty  for  violating  last 

orders  out  of  conrt,  with-  two  sections. 

out  notice.  779.  Costs   of  a  motion ;  how 

774.  Review  of  order  made  by  collected. 

another  Judge. 

§  707.  A  direction  of  a  court  or  judge,  made,  as  pre- 
scribed in  this  act,  in  an  action  or  special  proceeding,  must  be 
in  writini^,  unless  otherwise  specified  in  the  particular  case. 
Such  a  direction,  unless  it  is  contained  in  a  judgment,  is  an 
order. 

§  768.  An  application  for  an  order  is  a  motion.  1MN.\.^6. 

§  760.  iAm^d  1879.]    A  motion,  upon  notice,  in  an  action  I  lH't  Con- 
in  the  supreme  court,  must  be  made  within  the  judicial  dis-  ■"!•  Act. 
tricti  in  which  the  action  is  triable,  or  in  a  county  adjoining  SL  ' 

that  in  which  it  is  triable  ;  except  that  where  it  is  triable  in  27  iiun  21  • 
the  first  judicial  district,  the  motion  must  be  made  in  that  dis-  28  Id.  W.  ' 
trict ;  and  a  motion,  upon  notice,  cannot  be  made  in  that  6  Cir.  Pro. 
district,  in  an  action  triable  elsewhere.    But  this  .section  does  90;  Id.  106. 
not  apply  to  a  case,  where  it  is  specially  prescribed  by  law,   **  ^^°t  **• 
that  a  motion  may  be  made  in  the  coutity,  where  the  apph- 
eant.  or  other  person  to  be  affected  tJiereby,  or  the  attorney 
leridflflL 
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JoV  A^t^°'       §  770.  In  the  first  judicial  district,  a  motioD  which  else- 
9  Daly,  44.      where  must  be  made  in  court,  may  be  made  to  a  judge  out  c^ 

26  Hun.542.   court,  except  for  a  new  trial  on  the  merits. 

185  N.  Y.  7C.  g  »7»7i  Where  notice  of  a  motion  is  given,  or  an  order  to 
show  cause  is  i-eturnable,  before  a  judge,  out  of  court,  who, 
at  the  time  fixed  for  the  motion,  is  or  will  be  absent,  or  un- 
able, for  any  other  cause,  to  bear  it,  the  motion  may  be  trans- 
ferred, by  his  order,  made  before  or  at  that  time,  or  by  the 
written  stipulation  of  the  attorneys  for  the  parties,  to  another 
judge  before  whom  it  might  have  been  originally  made. 

13  Hon,  579;  §  772.  Mm'd  1877, 1895,  amendrMnt  to  take  effect  January 
25  Id.  254.  ij  1896.]  where  an  order,  in  an  action,  may  be  made  by  a 
B»l^88  J^^g®  ^^  '^®  court,  out  of  court,  and  without  notice,  and  tho 
31  Hun,  20.    particular  judge  is  not  specially  designated  by  law,  it  may 

13  Abb.  N.  be  made  by  any  judge  of  the  court,  in  any  part  of  the  State; 
MHun  76.    or  except  to  stay  proceedings  after  verdict,  report,  or  deci- 

*  sion,  by  a  jnatice  of  the  supreme  court,  or  by  the  connty 
judge  of  the  county  where  the  action  is  triable,  or  in  which 
the  attorney  for  the  applicant  resides.  Where  such  an  order 
grants  a  provisional  remedy,  it  can  be  vacated  only  in  the 
mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  jndge 
who  made  it,  or,  upon  notice,  by  him,  or  by  the  oonrt 

§  773.  The  Umitation,  contained  in  the  last  section,  of  tlie 
county  judges^  who  may  make  an  order,  does  not  apply  to  a 
case  where  it  is  prescribed  In  this  act,  in  general  words,  that 
a  particular  order  may  be  made  by  a  county  judge,  or  by  any 
county  judge. 

§  774.  [AnVd  1877.]  An  order,  made  by  a  judge  of  a 
court  other  than  the  court  in  which  the  action  is  pending,  may 
be  reviewed  in  the  same  manner,  as  if  it  was  made  by  a  judge 
of  the  court,  in  which  the  action  is  pending. 

27  Hun, 21.  §  776.  Ani'd  1877.]  An  order  to  stay  proceedings  in  an 
2Ciy.  Pra  action,  for  a  longer  time  than  twenty  days,  shall  not  be  made 
luMiflA  179    ^y  *  J"d?®»  out  of  court,  except  to  stay  proceedings  under  an 

14  uuo.  X  V.  ^jj.jjgp  or  judgment  appealed  from,  or  where  it  is  made  upon 
14  Mlso  181    iiotice  of  the  application  to  the  adverse  party,  or  in  cases 

where  special  provision  is  otherwise  made  by  Jaw. 

§  776.  If  an  application  for  an  order,  made  to  a  judge  of 
the  court,  or  to  a  county  judge,  is  wholly  or  partly  refused, 
or  granted  conditionally,  or  on  terms  ;  a  subsequent  applica- 
tion, m  reference  to  the  same  matter,  and  m  the  same  stage  of 
the  proceedings,  .shall  be  made  only  to  the  same  judge,  or  to  the 
court.  If  it  is  made  to  uiiother  judge,  out  of  court,  an  ordei- 
granted  thereupon  must  be  vacated  by  the  Judge  who  made 
it ,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the  appli- 
cation, by  any  judge  of  the  court,  upon  proof,  by  affidavit,  of 
the  facta 

§  777  Where  an  application  is  made  to  the  court  for 
judgment,  it  cannot  be  withdrawn,  without  the  express  per- 
mission of  the  court  ;  and  a  subsequent  application  for  judg  • 
ment  shall  not  be  made,  at  a  term  held  by  another  judge,  ex- 
cept where  the  first  application  is  so  withdrawn ;  or  wnere 
the  directions,  given  thereupon,  rec^uire  an  act  to  be  done, 
before  judgment  can  be  rendered  :  or  where  the  fact  of  the 
former  application  is  stated,  and  tne  proceedings  thereupoo, 
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9ud  subsequent  thereto,  are  fully  set  forth,  in  the  papers  upon 
whiuh  the  application  is  made. 

§  778.  A  person  making  an  application,  forbidden  by  the 
last  two  sections,  with  knowledge  of  the  previous  application, 
shall  be  punished  by  the  court,  lor  a  contempt. 

§  770.  lAm'd  1877,  1879.  1882, 1884.1    Where  costs  of  a  u  Hun,  1. 
motknij  or  any  other  sum  or  money,  directed  by  an  order  to  10  Daly,  71. 
be  pato,  are  not  paid  within  the  time  fixed  for  that  purpose  26  Hun,  61& 
by  the  order,  or  if  no  time  is  so  fixed,  within  ten  days  after  J?  07^***  ^* 
the  service  of  a  copy  of  the  order,  an  execution  against  the  oDem   486 
personal  property  onlv  of  the  party  required  to  pay  the  33  |]^,a  399'. 
same,  may  be  Issued  by  any  party  or  oerson  to  whom  the   5  Dem  299.' 
said  costs  or  sum  of  money  is  made  payaole  by  said  order,  or   as  Han,  581. 
in  case  permission  of  the  court  shall  be  first  dotained  by  any   20  Abb.  N.G. 
party  or  person  having  an  interest  m  compelling  payment  ^2 
thereof,  wnich  execution  shall  be  in  the  same  form,  as  nearly   j.^-  v^ 
as  may  be,  as  an  execution  upon  a  judgment,  omitting  the  re-  52  &'uu  461 
citalsand  directions  relating  to  real  property  ;  and  all  pro-  eN.Y.Supp*. 
oeedings  on  the  part  of  the  party  required  to  pay  the  same,   A12. 
except  to  review  or  vacate  the  order,  are  stayed  without  fur-  24N.Y.8tate 
ther  direction  of  the  court,  until  the  payment  thereof.    But  25 ;  Id.  811 ; 
the  adverseparty  may^,  at  his  election,  waive  the  stay  of  pro-  ^  Mk-^***' 
ceedings.     where  the  order  directs  that  the  cost  of  a  motion  ^ojiMbU  O. 
abide  tne    event  of  the  action,  or  where  costs  of  a  motion,  33. 
awarded  by  an  order,  have  not  been  collected  when  final  143N.Y.  912. 
judgment  is  entered,  they  may  be  taxed  as  part  of  the  costs  63  State  Bap 
of  tne  action  or  set  off  a^inst  costs  aw.ardea  to  the  adverse  1^* 
party,  as  the  case  requirea    fiut  nothing  herein  contained 
shall  be  so  construed  as  to  relieve  a  party  or  person  from 
punishment  as  for  contempt  of  court  for  disobediance  to  an 
order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

TITLE  VL 
Miscellaneous  practice  regulations. 

ABTXCLS  1.  General  reguladons  respeciing  time. 
2.  Preferred  and  deferred  causes. 
8.  Service  of  paper?. 
4.  Discovery  of  books  and  papers. 

6.  Qeneral  regulations  respecting  bonds  and  undertakings. 
6.  Other  naatters. 

ARTICLE  FIRST. 
General  Regulations  RESPEcnNO  Tdce. 

I  780l  Notice  of  motion,  to   be  tended. 

eight  days.  I  785.  Qualification    of  last  seo- 

781.  How  time  enlarged,  before  tion. 

lis  ex  pirn  lion.  786.  Orders  in  certain  actions; 

782.  Copy  of  affidarit  must  be  hovr  published. 

served.  787.  Time    for    publication   of 
7ra.  Relief  after  time  has  ex-  notice;  how  computed. 

Pired.  788.  [Repealed  1892.] 
78(.  when  time  cannot  be  ex- 

§  780.  ".Am^d  1890.]    Where  special  provision  is  not  other-  1  civ.    Pro. 
wise  made  by  law,  or  by  the  general  rules  of  practice,  if  notice   17, 404. 
of  a  motion^  or  of  any  other  proceeding  in  an  action,  before  a   25  Hun,  254; 
court  or  a  judge,  is  necessary,  it  must,  if  personally  sci*ved,   49  Id.  2:«. 
be  served  at  least  eight  days  before  the  time  appointed  for  JL'^^**;^'^" 
the  hearing ;  unless  the  court  or  a  judge  thereof,  or  a  county  406°i*38N  y' 
judge  of  the  county  where  the  action  is  triable,  or  in  which  ^s^^l 
the  attorney  for  the  applicant  resides,  upon  an  affidavit  show- 
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in^  grounds  therefor,  makes  an  order  to  show  cause  why  the 
apphcation  should  not  be  wanted  ;  and,  in  the  order,  directs 
that  service  thereof,  less  tnan  eight  days  before  it  is  return- 
able, be  sufficient. 

11  Abb.  NX.       §  "73 1.  Where  the  time,  within  which  a  proceedins^  in  an 
2S8.     *    '  *  action  after  its  commencement,  must  be  taken,  has  begun  to 
run,  and  has  not  expired,  it  may  be  enlarged,  upon  an  affidavit 
showing  grounds  therefor,  by  the  court,  or  by  a  judge  author- 
ized to  make  an  order  in  the  action. 

§  782.  In  a  case  specified  in  the  last  two  sections,  the 
affidavit,  upon  which  the  order  was  granted,  or  a  copy  there- 
of must  be  served  with  a  copy  of  the  order  ;  otherwise,  the 
order  may  be  disregarded. 

11  Abb.  N.  §  783.  After  the  expiration  of  the  time,  within  which  a 
^'  ^  p  pl<^^iii?  must  be  made,  or  any  other  proceeding  in  an  action. 
4fio  •  ficT  Id*  ^^^^  ^^  commencement,  must  be  taken,  the  court,  upon  good 
^  *  cause  shown,  may,  in  its  discretion,  and  upon  such  terms  as 

14  Abb.  N.  justice  requires,  relieve  the  party  from  the  consequences  of 
c.  510.  an  omission  to  do  the  act,  and  allow  it  to  be  done  ;  except  as 

14N.Y.State  otherwise  specially  prescribed  by  law. 
Rep.  8.  6N.Y.8upp.  681. 

6  Month.  Ii.       §  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the 

Bal.  31  time,  fixed  by  law,  within  which  to  commence  an  action  :  or 

80  Hun,  267.  ^  take  an  appeal  ;  or  to  apply  to  continue  an  action  wJiere  a 

6  Miso.  614.    party  thereto  has  died,  or  has  incurred  a  disability   for  the 

time  fixed  by  the  court,  within  which  a  supplemental  com- 

iriaint  must  be  made,  in  order  to  continue  an  action  ;  or  an 

action  is  to  abate,  unless  it  is  continued  by  the  proper  parties. 

A  court,  or  a  judge^  cannot  allow  either  of  those  acts  to  be 

done,  after  the  expiration  of  the  time  fixed  by  law,  or  by  the 

order,  as  the  case  may  be,  for  doing  it ;  except  in  a  case 

specified  in  the  next  section. 

§  786.  lAm^d  1877.]  Where  a  party  entitled  to  appeal 
from  a  judgment  or  order,  or  to  move  to  set  aside  a  anal 
judgment  lor  error  in  fact,  dies  either  before  or  after  this 
chapter  takes  effect,  and  before  the  expiration  of  the  time 
within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
couH  may  allow  tne  appeal  to  be  taken,  or  the  motion  tx>  be 
made,  by  the  heir,  devisee,  or  pei*sonal  representative  of  the 
decedent,  at  any  time  witnin  four  mouths  after  his  death. 

§  786.  Where  an  action  is  brought  for  the  collective  bene- 
fit  of  the  creditors  of  a  person,  or  of  an  estate,  or  for  the 
benefit  of  a  person  or  persons,  other  than  the  plaintiff,  who 
will  come  in  and  contribute  to  the  expense  of  the  action, 
notice  of  a  direction  of  the  court,  contained  m  a  judgment  or 
order^  requiring  the  creditors,  or  other  person  or  persons  to 
exhibit  their  demands*,  or  otherwise  to  come  in,  must  bo  pub- 
lished, once  in  each  week,  for  at  least  three  .successive  weeka^ 
and  as  much  longer  as  the  court  directs,  in  the  newspaper, 
published  at  Albany,  in  which  legal  notices  are  required  to  be 
published,  and  in  a  newspaper,  published  in  the  county'  where 
the  act  is  required  to  be  done.* 

§  787.  The  period  of  publication  of  a  legal  notice,  in  aa 
action  or  special  proceeding,  brought  in  a  court,  cither  of 
i-eoord  or  not  of  record,  or  before  a  judge  of  such  a  court, 
must  be  computed,  so  as  to  exclude  the  first  day  of  publical 

*  8e«  L.  1884,  c.  133,  repealing  all  acts  providing  for  a  State  paper. 
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tion,  and  include  the  day,  on  which  the  act  or  event,  of  which 
notice  is  given,  is  to  happen,  or  which  completes  the  full  period 
of  publication. 

§  788.      [Repealed    by  Statutory  Coxistruction   La^, 
L.  1892,  o.  677.] 

ARTICLE  SECOND. 

Preferhed  and  Deferred  CxuKEa 

I  789.  Preference  of  certain  act-  2  793.  When  ad  order  is  neces- 

ioDS  by  the  people.  wiry. 

790.  Id.4  of  criminal  actions.  794.  When  canne  pamed,  how 

791.  Id. ;  annong  civil  aotions.  placed  upon  the  calendar. 

792.  Id. :  in  mandamus  or  pro-  795.  Note  of  issue  to  state  time 

hibition.  when  passed. 

§  780.  A  trial,  a  motion,  appeal,  or  hearing,  in  an  action  by 
the  people  to  recover  money,  fundH,  credits,  or  other  property, 
helcl  or  owned  by  the  State,  or  held  or  owned,  omcially  or 
otherwise  for,  or  m  behalf  of,  a  public  or  governmental  in- 
terest, by  a  municipal  or  other  public  corporation,  or  by  a 
board,  officer,  custodian,  agency  or  agent  of  the  State,  or  of  a 
city,  county,  town^  village,  or  other  division,  subdivision,  de- 
partment, or  portion  of  the  State,  which  the  defendant  has, 
without  right,  obtained,  received,  converted,  or  disposed  of  ; 
or  to  recover  damages,  or  other  compensation,  for  so  obtain- 
ing, receiving,  paving^  converting,  or  disposing  of  the  same  ; 
or  the  aiding  or  abetting  thereof  ;  is  entitled,  on  the  applica- 
tion of  the  Attorney-General,  to  a  preference  over  any  other 
business,  at  a  term  or  sitting  of  any  court  of  the  Stat«,  irre- 
spective of  its  place  upon  the  calendar. 

^  790.  A  criminal  action,   including  an  api)eal  or  other 

proceeding  in  a  criminal  cause,  is  entitled,  under  the  direction 

of  the  courtj  to  preference  in  tne  trial  or  hearing  thereof,  over 

all  civil  actions  and  special  proceedings,  except  as  prescribed 

in  the  last  section. 

25  Hiin,  400 

§  791.     [Arn'd  1877,  1879,  1882,  1883,  1884.  1887.  lagf?.]  «^^^'^-^' 

rivil  caos^s  are  entitled  to  preference  among  themselves,  in  i)i]7^^3' 

the  trial  or  bearins  thereof,  in  the  following  order,  next  after  gi  n.y.  m 

thj  caoses  specified  iu  the  last  section  but  one:  12  Misc.  lid. 

1.  An  action  or  special  proceeding  brought  by  or  against  92  N.Y.  647 
the  people  of  the  State,  or  by  or  agumst  any  State  officer  or  161  N.Y.  266 
bot\rd  of  State  officers  as  such,  and  in  which  the  people  or 

such  officer  or  board,  appear  by  the  Attorney -General ;  where 
the  Attoniey-Qeneral  has  given  notice,  at  the  time  of  service 
or  notice  of  trial  or  argument,  of  a  particular  day  in  the 
term  on  which  he  will  move  it.  If  the  action  or  special  pro- 
ceeding is  not  moved  by  him  for  trial  or  argument  on  tliat 
day,  or  as  soon  thereafter  in  the  same  term  as  the  court  can 
hear  it,  the  other  party  may  then  move  the  trial  or  argument; 
otherwise  it  shall  not  be  moved  out  of  its  order  at  that  term, 
except  by  the  special  order  of  the  court 

2.  An  action  or  special  proceeding  in  which  the  mayor,  aid' 
ermen  and  commonalty  of  the  city  of  New  York,  or  a  board 
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of  officers,  exercising  powers,  ooDferred  by  a  scatnte  for  the 
protection  of  public  health,  of  public  or  private  property,  or 
for  the  prevention  or  punishment  of  violations  of  a  sthtnie 
relatiog  to  either  of  those  subjects,  or  the  commissioners  of 
pilotr<  in  the  city  of  New  York,  are  parties;  where  a  notice 
similar  to  t'  e  notice  prescribed  in  the  last  subdivision,  has 
been  served  by  their  attorney  at  the  time  of  service  of  the 
notice  of  trial  or  argument.  The  provisions  of  the  last  sub- 
division, relating  to  moving  the  tnal  or  argument,  apply  to 
a  cause  within  this  subdivision. 


3,  In  the  court  of  appeals  or  the  supreme  court,  annppeal 
taken  by  either  party,  in  an  notion  or  special  proceeding, 
other  than  as  specifie^l  in  subdivision  first  of  this  section, 
where  the  people  of  the  State,  or  a  board  of  State  officers  are 
sole  parties,  or  a  State  officer  is  sole  party,  plaintiff  or  de- 
fendant. 


4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendencv  of  the  action 
prevents  a  final  settlement  of  the  estate  of  the  deceased 
party. 


160  N.¥.M1.  5.  [AnCd  1895,  amendment  io  take  effect  September  1,  1895.] 
In  any  court,  an  action  or  special  proceeding  in  which  an 
executor,  or  an  administrator,  or  an  infant,  or  a  receiver  ap- 
pointed by  the  court,  or  a  general  asi-ignee  for  the  benefit  of 
creditors,  or  the  committee  of  a  lunatic  or  nn  idiot,  or  a  cre- 
ditor of  a  deceased  insolvent  debtor  suing  for  the  benefit  of 
himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  nction  is  given 
by  express  provision  of  law,  is  the  sole  plaintiff  or  sole  de- 
fendant; an  action  or  special  proceedingfor  the  construction 
of,  or  an  adjudication  upon  a  will,  in  which  the  administra- 
tor, with  the  will  annexed,  or  the  executor  of  the  will  is 
joined,  as  plaintiff  or  defendant,  with  one  or  more  other  par- 
ties, and  in  the  court  of  appeals  or  the  supreme  court,  an 


^ 
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appeal  from  the  decree  or  decision  of  a  surrogate's  court,  de- 
termining a  will  to  be  valid  and  admitting  it  to  probate,  or 
determiuing  an  instrument  offered  for  probate  as  a'W'ill  to  be 
iuYulidornot  entitled  t<>  probate  as  such,  or  granting  gen- 
eral letters  of  administration  or  directing  the  distribution  of 
a  fund  or  payment  of  money  by  an  executor  or  an  adminis- 
trator in  pursuance  of  an  order  or  decree  made  on  an  inter- 
mediate, final  or  judicial  accounting  or  otherwise  by  an 
administrator  or  an  executor. 


6.  [Am'd  1895,  armndment  to  tak«  effed  September  1,  1895.]  92  n.  T.  646. 
An  action  for  dower,  where  the  plaintiff  makes  proof  by 
affidavit,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  she  has  no  sufficient  means  of  support,  aside  froui  the 
estate  in  controversy;  an  action  for  uie  partition  of  real 
property. 


7.  An  action  against  a  corporation  or  joint-stock  associa- 
tion, issuing  bank  notes  or  any  kind  of  paper  credits  to  cir- 
culate as  money,  or  by  or  against  the  receiver  of  such 
corporation  or  association.  An  action  in  which  a  county  or 
town  is  sole  plaintiff  or  defendant 


8.  An  action  against  a  corporation  founded  upon  a  note  or  lis  N  T  617. 
other  evidence  of  debt,  for  the  absolute  payment  of  money.  iSAbb.N.c. 
An  a.tion  upon  an  undertaking  given  upon  an  appeal  to  the  Ji  Hun  40». 
court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the  ' 

court  of  appeals. 


9.  An  action  against  a  sheriff,  in  his  official  capacity,  or  an 
action  by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  of 
the  obligation  qf  a  bond  or  bonds,  or  »n  instrument  or  instru- 
ments of  indemnity,  or  an  undertaking  or  undertakings  given 
to  him  in  his  official  capacity. 
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i  CiT.  Pro.  10.  A  cause  entitled  to  preference  by  the  general  rnlea  cf 
im'n  Y  684  P'*®^^^®!  °'  ^y  ^^^  special  order  of  the  court  in  the  particular 
138  Id.  646.*  ^^^'  Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or 
mure  other  questions  of  different  natures,  come  before  the 
same  term  of  the  court  for  trial  or  hearing,  the  preference 
giveo  by  this  section  affects  only  the  order  in  which  the  Is- 
sues or  questions  of  the  same  nature  are  to  be  disposed  of. 

I  792*  [Ani'd  1895,  amendment  to  take  effect  Jamiary  1, 
1896.]  Where  a  writ  of  mandamus  or  of  prohibition  has 
be.^n  issut^d  from  the  appellate  diyision  of  the  supreme  court 
to  a  special  term,  or  a  judge  of  the  same  court,  the  cause 
may,  in  the  discretion  of  the  court,  or,  where  an  appeal  is 
taken  therein  to  the  court  of  appealn,  in  the  discretion  of 
that  court,  be  preferred  oyer  any  of  the  causes  speoifled  in 
the  last  section. 
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$798.  [Am*d  1879, 1888, 1895,  1896.]  Where  the  right 
to  a  prefereuoe  depends  npon  facto  which  do  not  appear  ia 
the  pleadings  or  other  papers  upon  vhich  the  caase  is  to  bo 
tried  or  heard,  he  party  desiring  a  prefereiiCe  must  procnre 
an  order  then  for  from  the  conrt,  or  a  ji^dge  thertof,  upon 
notice  to  the  ad yerse  party.  A  copy  of  the  order  moBt  be 
served  with  or  before  the  notice  of  trial  or  argument.  Such 
AD  order  is  not  appealable,  but  it  may  be  yaoated  by  the 
Ja<lge  or  jndges  holding  the  term  at  which  theprefeired 
canhO  is  noticed  for  trial  or  hearing,  or  by  such  other  justice, 
or  at  such  other  term  of  court,  or  at  such  other  time  as  shuU 
bo  prescribed  by  the  general  or  special  rules  of  practice. 
But  a  preliminary  order  is  not  requisite  in  a  case  embraced 
within  Bubdiyision  first  or  second  of  the  last  section  but  one, 
and  the  order  in  a  case  embraced  within  subdiyision  six 
thereof  may  be  made  ex  parte,  and  is  conolusiye.  Where 
no  order  is  required,  a  claim  for  preference,  specif jing  ttie 
proyision  of  law  under  which  the  claim  is  made,  may  be  in- 
iterted  in  the  note  of  issue  to  be  filed  with  the  clerk,  and  it 
shall  then  be  the  duty  of  such  clerk  to  ploce  such  cause  in 
its  proper  place  among  the  preferred  causes  nt  the  head  of 
the  colnnaar;  except  that  in  the  counties  of  New  York, 
Kings  and  Erie,  and  the  seyenth  judicial  district^  no  action 
or  special  proceeding  shall  be  placed  as  a  preferred  cause 
upon  the  calendar  of  any  circuit  court  c  r  trial  term  or  special 
term  of  any  oouit  as  herein  proyided,  but  the  party  desiring 
a  preference  of  any  cnuse  shall  senre  upon  the  opposite  party, 
with  his  notice  of  trial,  a  notice  that  an  application  will  be 
made  to  the  court  at  the  opening  thereof,  or  to  such  justice 
or  other  term  of  court  or  at  such  other  time  a«i  shall  be  pre- 
scribed by  the  general  or  special  rules  of  practice,  for  leaye 
to  moye  uie  same  as  a  preferred  cnuse,  and  if  the  ri^ht  to  a 
preference  depeiu^s  upon  facto  wbich  do  not  appear  in  tha 
pleadings  or  other  papers  upon  which  the  case  is  to  be  tried, 
the  notice  must  be  accompnnied  by  an  nffidnyit  showiag 
such  facts.  In  said  counties  of  New  Tork,  Kings  and  Erie 
and  in  the  seyenth  judicial  district,  the  application  for  a 
preference  shall  be  made  at  the  opening  rf  the  court,  or  to 
such  instice  or  other  term  of  court,  or  at  such  other  time  afl 
shall  be  prescribed  by  the  general  or  special  rules  of  practice, 
and  if  it  shall  appear  thnt  the  cause  is  entitled  to  a  prefer- 
ence nnd  is  intended  to  be  moved  for  trial  at  or  for  the  term 
for  which  the  application  is  made,  the  court  or  justice  may 
direct  that  it  shall  be  so  heard. 

§  794*     [Repealed  1895,  takes  effect  January  1, 1896.] 

S  795.     [Rf^peakd  1895,  takes  effect  January  1,  1896.] 

ARTICLE  THIRD. 
SsByicB    OF   Papsbs. 

i  796.  Paper  may  be  served  per-       I  797.  Other  modes  of  sftirice. 

•onally.  Style  and  weight  798.  Doable  time  when  teryed 

of  p^per  regulated.  (hrongh  the  post'Oflice. 
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I  799.  When  paper  to  be  Mired       2  Ml*  Service    through    branch 

on  attorney;   when  ser^  postroffice  in  New  York 

vice  not  reqaired.  cUy. 

800.  When  serTice  may  be  made  802.  This  article  not  applicable 

on  clerk  for  non-resident.  to  serrioe  of  sammone^ 

etc. 

6  Misc.  613.  §  796.  lAm''d  1888.]  A  notice  or  other  paper  in  an  action 
may  be  served  on  a  party  or  an  attorney  either  by  delivering 
it  to  him  personally  or  in  the  manner  prescribed  in  the  next 
section.  All  papers  so  served  or  rec^uired  to  be  filed  in  an 
action,  shall  be  plainly  and  legibly  written  or  printed  in  black 
ink  upon  durable  paper  of  good  material,  and,  if  imprinted  by 
typewriter,  such  paper  shall  be  of  linen  quality  equal  in 
weight  to  sixteen  pounds  to  the  double  cap  ream,  of  seven- 
teen by  twenty-eight  inches  in  size,  and  service  of  filing  of 
papers  printed  or  written  upon  such  paper  with  such  ink  shall 
be  deemed  a  compliance  with  the  terms  of  this  section.  The 
transcribed  minutes  of  a  stenographer  taken  in  any  civil  or 
criminal  action,  or  in  any  hearing  or  special  proceeding,  civil 
or  criminal,  shall  be  written  or  typewritten  on  paper  of  the 
size  hereinafter  specified;  and  all  cases,  briefs,  points  or 
other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any 
court)  on  paper  of  a  uniform  size^  as  follows:  The  paper 
must  be  ten  and  one  half  inches  by  eight  inches,  and  bound  on 
the  edg^  of  the  greatest  length. 
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S  797.  Other  Modi-s  of  Serriee.  Um'd  1879.  1897.  ?  Abb.  n.  c. 
Amendment  io  take  fguA  Septtmber  I,  1897/)— Where  the  ser-  ^'  ^^  ^'^' 
fioe  is  not  personal,  it  may  be  made  na  follows :  siiN.Y. Slate 

1.  Upon  a  party  or  an  a  torney,  through  the  po0t-offioe«  Rep.  8i8. 
by  depositing  the  pAper,  prope  ly  incl  sed  in  a  post-paid  15  Misc.  6;>o 
wrapper,  in  the  post-office  or  in  any  post-office  box  regularly 
maintained  by  the  goverument  of  the  United  states  and 

nnder  the  care  of  the  post-office  of  the  party,  or  the  attorney 
senring  it,  directed  to  the  person  to  be  served  at  the 
aidress,  w.thin  the  state,  designated  by  him  for  that  pnr- 
pose,  upm  the  preceding  papers  in  the  notion ;  or,  vhere 
he  has  not  made  sach  a  designation,  at  his  place  of  residence, 
or  the  place  where  he  keeps  an  ofQoe,  according  to  ihe  b-  at 
information  which  can  conyAniently  be  obtained  oonoeruing 
the  same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  12N.Y  F^inie 
by  leaTing  the  paper  with  his  partner  or  clerk  therein,  or  with  R«p.  663. 

a  person  having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  chnrge  of 
his  office,  and  ihe  service  is  made  between  six  o'clock  in  (he 
morning  and  nine  o'clock  in  the  evening,  either  by  leaving 
it,  in  a  conspicnons  place  in  his  office,  or  by  tiepositing  i^ 
inclosed  in  a  sealed  wrappe  ,  directed  to  him  jn  his  office 
letter-box ;  or,  if  the  office  is  not  open,  bo  as  to  1  dmit  of 
leaving  the  paper  therein,  and  there  is  no  office  letter-box, 
by  leaving  ic  at  his  reside  >ce,  within  the  state,  with  a  person 
of  snitable  age  and  discretion. 

4.  Upon  a  pa  tv,  by  leaving  the  paper  at  his  residence 

within  the  state,  between  six  o'clock  in  the  morning  and 

nine  o'clock  in  the  evening,  with  a  person  of  snitable  age 

and  discretion. 

23  N.  T.  state  Eep.  390. 

§  798«  Where  it  is  prescribed  in  this  act,  or  in  the  genera 
rales  of  practice,  that  a  notice  mast  be  given,  or  a  paper  moht  R^p]  390  * 
be  served,  within  a  specified  time,  before  an  act  is  to  be  done ; 
or  that  the  adverse  party  has  a  specified  time,  after  notice  or 
service,  within  which  to  do  an  act ;  if  service  is  made  through 
the  post-office,  the  time  so  required  or  allowed  is  double  the 
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time  sEpecified ;  except  that  service  of  notice  of  trial  may  be 
made,  through  the  post-office,  not  less  than  sixteen  days  before 
the  day  of  tnal,  including  the  day  of  service. 

§  TOO.  Where  a  party  has  appeared,  a  notice  or  other 
paper,  required  to  be  served  in  an  action,  must  be  served  up- 
on nis  attorney.  If  a  defendant  has  not  appeared^  service  of 
a  notice  or  other  paper,  in  the  ordinary  prooedings  in  the 
action,  need  not  be  made  upon  him,  unless  he  is  actually  con- 
fined in  jail,  for  want  of  baiL 

§  800.  Where  a  party  to  an  action,  who  has  appeared  in 
person,  resides  without  the  State,  or  his  residence  cannot, 
with  reasonable  diligenee,  be  ascertained,  and  he  has  not 
designated  an  address,  wiuiin  the  State,  upon  the  preceding 
papers,  service  of  a  paper  upon  him  may  oe  made,  by  serv- 
mg  it  on  the  clerk. 

§  801 .  In  the  city  of  New  Tork,  where  a  paper  is  served,   1 1061,  Gon> 
or  a  return  is  made,  through  the  poet^fflce,  the  aeposit  of  the  Ml.  Act 
packa^jge  in  a  branch  post-offloe  has  the  same  effect,  as  a 
deposit  in  the  general  or  principal  post-office  of  that  city. 

§  802.  This  article  does  not  apply  to  the  service  of  a  sum-  80  Hon,  402. 
mons,  or  other  process ;  or  of  a  paper  to  brin^  a  party  into 
contempt :  or  to  a  case  where  the  mode  of  service  is  specially 
prescribea  by  law. 

ARTICLE  FOURTH. 

DisoovBBT  OF  Books  asd  Papers. 

}  803.  Ck>nrt  may  direct  discovery  Tacjiie<f. 

of  bookf,  etc.  |  807.  Proceedings  upon  the  re- 

80i.  Roles    to    preaeribe   the  turn  of  the  order. 

cases,  etc.  806.  Penalty  for  disobedience. 

806.  Petition  for  discoTery.aad  809.  Effect  of  papers,  etc.,  pro- 
order  thereupon.  duced. 

806.  Order,  when  and  by  whom 

§  803.  A  court  of  record,  other  than  a  justices'  court  in  20  Abb.  M. 
a  city  has  power  to  compel  a  party  to  an  action  pending  C.  7io. 
therein,  to  produce  and  discover,  or  to  give  to  the  other  *J 2'y^'j*** 
party,  an  inspection  and  copy,  or  permission  to  take  a  copy,  ri  ct  (J  £ 
of  a  Dook,  document  or  other  paper,  in  his  possession  or  unaer  s.)i62.  * 
his  control,  relating  to  the  merits  of  the  action,  or  of  the  de-  15  n.Y.  State 
fence  therein.  Rep.  raa. 

§  804.  The  general  rules  of  practice  must  prescribe  the   j^  -^^  ^7 
cases,  in  which  a  disoovei-y  or  inspection  may  be  so  compelled, 
and  the  proceedings  for  that  purpose,  where  the  same  are  not 
prescribed  in  this  act. 

§  806.  To  entitle  a  party  to  procure  such  a  discovery  or  wN.Y.Sup- 
insi>ection,  he  must  present  a  petition,  praying  therefor,  and  er.  Ct  (J.  A 
verified  by  affidavit,  to  the  court,  or  to  a  judge  authorized  to  S.)  263. 
make  an  order  in  the  action ;  upin  which  an  order  may  be 
made,  directing  the  party,  against  whom  the  discovery  or 
inspection  is  sought,  to  allow  it,  or,  in  default  thereof,  to  snow 
cause  before  the  court,  at  a  time  and  place,  and  upon  a  notice. 
therein  specified,  why  the  prayer  of  the  petition  should  not 
be  granted ;  and,  if  necessary  or  proper,  that  his  proceedings 
be  stayed  until  the  hearing  of  the  application,  although  the 
stay  exceeds  twenty  day& 

^  806.  An  order,  made  as  prescribed  in  the  last  section, 
may  be  vacatedt  by  the  judge  who  ^^ranted  it,  or  by  the  court, 
upon  satisfactory  proof,  by  affidavit ; 
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1.  That  it  ought  not  to  have  been  graated,  or  that  it  has 
been  complied  with ;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document^  or  other  paper,  directed  to  be  produced  or  in- 
spected. 

10  (My,  Pr#,       §  807.  Upon  the  return  of  the  order  to  show  cause,  the 
178.  court  ma^  make  such  an  order,  with  respect  to  the  discovery 

or  inspection  prayed  for,  as  justice  requires.  Where  either  is 
directed,  a  referee  may  be  appointe<l  by  the  order^  to  direct 
and  superintend  it ;  whose  certificate^  unless  set  aside  by  the 
court,  IS  presumptive,  and,  except  m  proceedings  for  con- 
tempt, conclusive  eviaence,  of  compliance  or  non-compliance 
with  the  terms  of  the  order.  A  fixed  sum,  not  exceeding 
twenty  dollars,  may  be  added  to  the  costs  of  the  motion,  for 
the  fees  of  the  referee. 

§  808.  Where  an  order,  made  as  prescribed  in  the  la.st 
Beotion,  directs  a  discovery  or  inspection,  the  party  in  whose 
behalf  it  was  made,  may,  upon  proof,  by  affidavit,  that  the 
adverse  party  has  failed  to  obey  it,  and  upon  notice  to  him, 
apply  to  the  court,  for  an  order  to  punish  nim  for  the  failure. 
Upon  the  hearing  of  the  application,  the  court  may,  upon  the 

f payment  of  such  a  sum,  for  the  expenses  of  the  applicant,  as 
he  court  fixes,  and  upon  compliance  with  such  other  terins, 
as  it  deems  just  to  impose,  permit  the  party  in  default  to  com- 
ply w^ith  the  order  for  a  discovery  and  inspection ;  and,  for 
that  purpose,  it  may  direct  that  the  application  to  punish  him 
stand  over  to  a  future  time.  Upon  the  final  hearing  of  the 
application  to  punish  the  party  in  default,  the  court,  in  a 
proper  case,  may  direct  that  his  complaint  be  dismissed,  or 
nis  answer  or  reply  be  stricken  out,  and  that  judjpnent  be 
rendered  accordingly ;  or  it  may  make  an  order,  striking  out 
one  or  more  causes  of  action,  defences,  counterclaims,  or 
replies,  interposed  by  him ;  or  that  he  be  debarred  from  main- 
taming  a  particular  claim  or  defence,  in  relation  to  which  the 
disoovery  or  inspection  was  sought.  Where  the  party  has 
failed  to  obey  an  order,  allowing  an  inspection  by  the  adverse 
party,  and  requiring  him  to  furnish  a  copy,  or  permit  a  copy 
to  be  taken,  the  court  may  also  direct  that  the  book,  docu- 
ment or  other  paper,  be  excluded  from  being  given  in  evi- 
dence ;  or  it  may  punish  the  party  for  a  contempt ;  or  both. 

g  800.  A  book,  document,  or  other  paper,  produced  under 
an  order,  made  as  prescribed  in  this  article,  has  the  same 
effect,  when  used  by  the  party  requiring  it,  as  if  it  was  pro> 
duced  upon  notice,  accoruing  to  the  practice  of  the  court. 

ARTICLE  FIFTH. 
General  Regulations  RESPECTiNa    Bonds  and  Undeb- 

TAKINQS. 

I  810.  Bonds,  underUkingg,  etc.,       I  813.  When  several  BuretfeR  may 
muMt  be  acknowledged.  ju8tiry,each  in  a  smaller 

811.  Party  need  not  Join  with  sum. 

his  sureties;   when   oae  814.  Bonds,  etc;,  to  the  people 

surety  sufficient.  or  a  public  officer  for  the 

812.  Form  of  bond  or  undertar  benefit  of  suitor. 

king;   affidavit  of  sure-  815.  BondH,  etc.,  not    affected 

ties;   approval  by  court  by  change  of  parties, 

or  judge.  816.  Id.;  to  be  filed. 
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§810.  [i4m*d  1877.]  A  bond  or  undertakiDg,  given  in 
an  action  or  special  proceeding,  as  prescnbed  iu  this  act, 
must  be  acknowledged  or  i^roTed,  and  certified,  in  like  man- 
ner, as  a  deed  to  be  recorded. 

f  811*  *[^m*dl886, 1895,  amendment  to  take  effect  Sepiem*  67  How.Pr. 
her  ],  1895.]  Where  a  provision  of  this  act  requires  a  Dond  ^'^^^ 
or  nndertaking,  with  sureties,  to  be  given  by,  or  in  behalf  of, 
a  party  or  other  person,  he  need  not  join  with  the  sureties  in 
the  execution  thereof,  unless  the  provision  requires  him  to 
execute  the  same  ;  and  the  execution  thereof  by  one  snrety 
is  sufficient,  although  the  word  ** sureties"  is  used,  unless 
the  provision  expressly  requires  two  or  more  sureties  ;  and 
the  execution  oi  any  such  bond  or  undertaking  by  any 
fidelity  or  surety  company  authorized  by  the  laws  of  this 
Btate  to  transact  business,  shall  be  equivalent  to  the  execu- 
tion of  said  bond  or  undertaking  by  two  sureties  ;  and  such 
company,  if  excepted  to,  shall  justify  through  its  officers  or 
attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
oompanies.  Any  such  company  may  execute  any  such  bond 
or  nndertaking  as  surety  by  the  hand  of  its  officers,  or 
attorney,  duly  authoriced  thereto  by  resolution  of  its  board 
of  directors,  a  certified  copy  of  which  resolution,  under  the 
seal  of  said  company,  shaU  be  filed  with  each  bond  or  under- 
taking. 

§  812.  [Am'd  1892, 1895,  amendment  to  take  effeet  S^ptfm-  M  How.  Pr. 
her  1, 1895. J  A  bond  or  undertaking,  executed  by  a  surety  '^^' 
or  sureties,  as  prescribed  in  this  act,  must,  wheve  two  or 
more  persons  execute  it,  be  joint  and  several  in  form;  and, 
except  when  executed  by  a  fidelity  or  surety  company,  or 
when  otherwise  expressly  prescriiied  bv  law,  it  must  be  ac- 
companied with  the  affidavit  of  each  sureiy,  subjoined 
thereto,  to  the  effect  that  he  is  a  resident  of  and  a  house- 
holder or  a  freeholder  within  the  State,  and  is  worth  the 
penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking,  over  all  the  debts  and  liabilities  which  he  owes  or 
has  incurred,  and  exclusive  of  property  exempt  by  law  from 
levy  and  sale  under  an  execution.     A  bond  or  undertakiog 

S'ven  by  a  party  without  a  surety  mu«<t  be  accompanied  by 
8  affidavit  to  the  same  effect.  The  bond  or  undertaking, 
except  as  otherwise  expressly  prescribed  by  law,  must  be 
approved  by  the  court  before  which  the  proceeding  istnken, 
or  a  judge  thereof,  or  the  judge  before  whom  the  proceeding 
is  taken.  The  approval  must  be  indorsed  upon  the  bond  or 
undertaking.  The  snrety  or  sureties  or  the  representHtiveH 
of  any  surety  or  sureties  upon  the  bond  of  any  trustee,  com- 
mittee, guardian,  assignee,  receiver,  executor,  administrator 
or  other  fiduoiary,  may  present  a  petition  to  the  court  or 
judge  that  accepted  such  bond  praying  to  be  relieved  from 
farther  liability  as  such  surety  or  sureties  for  the  act  or  omis- 
sion of  the  principal  named  in  such  bond  occurring  after  the 
date  of  the  order  relieving  such  surety  or  sureties  hereinafter 

*8e«  Lb  1898,  o.  730,  as  to  bonds  and  nndertakixigt  by  goarantee' 
oorpuiatloiia* 
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proTicM  f  or  and  that  such  priacipal  be  reqaired  to -show 
oanRe  why  he  should  not  acconat  and  give  new  sareties. 
Thereapon,  the  coart  or  judge  mast  issne  an  order  to  show 
canne  nccordingly  and  may  restrain  sach  principal  fropi  act- 
iugf  except  to  preserve  the  trust  estate  until  farther  order. 
Upon  th  J  return  of  the  order  so  issued,  if  the  principal  in 
the  bond  file  a  new  bond  in  the  usual  form  to  the  satisfaction 
of  the  court  or  judge  within  sach  reasonable  time,  not  exceed- 
ing five  daysi  as  tbe  court,  or  judge  fixes,  the  court  or  judge 
must  make  a  decree  or  order  ro(^uiring  the  principid  to 
account  for  all  his  acts  and  proceedings  to  andincluding  the 
date  of  Ruch  order  and  to  file  such  account  within  a  time 
fixed  not  exceeding  twenty  days  and  releasing  the  surety  or 
sureties  petitioning  from  liability  upon  the  bond  for  any 
subsequeut  act  or  default  of  ihe  principal.  If  the  principal 
fail  so  to  file  such  bond  within  the  time  specified,  a  decree 
must  be  made  revoking  the  appointment  of  such  principal 
and  requiring  him  to  so  account,  and  file  such  account  witbin 
twenty  days.  After  tbe  filing  of  an  account  as  requirrd  in 
this  section,  tbe  court  or  judge  mu^t,  upon  the  petition  of 
the  surety  or  sureties,  or  the  representatives  of  such  surety 
or  sureties,  issue  an  order  requiring  all  persons  intert-sted  in 
the  estate  or  trust  funds,  to  attend  a  settlement  of  such  ac- 
count at  a  time  and  place  therein  specified,  and  upon  tbe 
trust  fund  or  estate  being  found  or  made  good  and  pnid  oyer 
or  properly  secured,  the  Hurety  or  sureties  shall  be  discharged 
from  any  and  aU  further  liability  upon  such  bond. 

t  iw*.  ^n        §  S18.  [Am'd  1885, 1894,  amsndmmd  to  take  ffftdL  iSsptem. 
3iwn.i7i.   ^^^  ^g^  J     p^^  ^j^^^  ^^  penalty  of  the  bond,  or  twice 

the  sum  specified  in  the  undertaking  is  five  thousund  doUara 
or  upwards,  the  court  or  judge  may,  in  its  or  his  discretion, 
allow  the  sum  in  which  a  surety  is  required  to  justify  to  be 
made  up  by  the  justification  of  two  or  more  suretie^i  each  in 
a  smaller  dum.  Butiu  that  case  a  surety  can  not  justify,  in 
a  sum  less  than  five  thousand  dollars,  and  when  two  or  more 
sareties  are  required  by  law  to  justify,  the  same  person  can 
not  so  contribute  to  make  up  the  sum  for  more  than  one  of 
them.  It  shall  be  lawful  for  any  party  of  whom  a  bond  or 
undertaking  is  required  to  agree  with  his  sureties  for  the  de- 
posit of  any  or  all  moneys  for  which  such  sureties  are  or  may 
be  held  responsible  with  a  trust  company  authorized )  y  law 
to  receive  deposits,  if  such  deposit  is  otherwise  proper,andfor 
the  safe-keeping  of  any  or  all  other  depositable  assets  for 
which  such  sureties  may  beheld  responsible,  with  a  safe-de- 
posit  company  authorized  by  law  to  do  business  as  such,  iu 
such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets  or  any  part  thereof,  except  with  the  written  consent 
of  such  sureties,  or  an  ord*.  r  of  the  court  made  on  such  notice 
_  to  them,  as  it  may  direct 
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§  81 4»    [Am'd  1895,  ammdmeni  io  take  ^fed  January  1,  J  <^^-  ^^• 
1896.1    Where  a  bond  or  undertaking  has  been  giTen,  as  ioo'k.y.219. 
preacribed  by  law,  in  the  course  of  an  action  or  a  special 
proeeeding,  to  the  people  or  to  a  public  officer,  for  the  benefit  aoii.T.Sapp. 
of  a  party  ox  other  person  interested  and  proTision  is  not  ^ 
specially  made  by  law  for  the  prosecution  thereof ;  the  party 
or  other  person  so  interested  may  maintain  an  action  in  his 
own  name  for  a  breach  of  the  condition  of  the  bond,  or  of 
the  terms  of  the  nndertaking ;  npon  procnring  an  order 
granting  him  leare  so  to  do.  The  order  may  be  made  by  the 
court  in  which  the  action  is  or  was  pending;  the  dty  court  of 
the  city  of  New  York,  or  a  county  court,  if  the  bond  or  un- ' 
dertaking  was  giTen  in  a  special  proceeding,  pending  before 
a  judge  of  that  court;  or  in  any  other  case,  by  the  supreme 
court.    Notice  of  the  application  therefor  must  be  giTcn,  as 
directed  by  the  court  or  judge,  to  the  persons  interested  in 
the  disposition  of  the  proceeds. 

§  815-  A  bond  or  undertaldn^,  given  in  an  aetioa  ot 
special  proceeding,  as  prescribed  m  this  act,  continues  in 
force,  aner  the  substitution  of  a  new  party  in  place  of  an 
original  party,  or  any  other  change  of  parties,  and  has  there- 
after  the  same  force  and  effect,  as  if  then  giren  anew,  in 
conformity  to  the  change  of  parties. 

J)  816'  A  bon  I  or  undertaking,  required  to  be  given  by 
s  a:t,  must  be  filed  by  the  clerk  of  the  court;  except 
where,  in  a  special  case,  a  different  disposition  thereof  is 
directed  by  the  oourt^  or  prescribed  in  this  aot^ 


ARTICLE  SIXTH. 
Othxb  Mattbbs. 


817.  OoMolidAting    caoms    in 

same  court. 

818.  Id.;  in  different eourtfl. 

819.  Id.;  by  plaintiff. 

890.  Interpleader  by  order   in 

certain  cases. 
821.  D'amiBwU  of  complaint  for 

neglect    to    aerye    aum- 

mona. 
832.  Id.;  for  neglect  to  proceed. 
8-ii.  Feigned  iaaaea  aboliahed, 


and  order  for  trial  anbatl- 

tuted. 

I  8M.  Summona  and  pleadings 

to  be  lUed  within  ten  days 

after  aArrice. 

825.  Papera  in  special  proceed- 

Inga;  where  to  be  filed. 
816.  Publication,  if  no  newa- 

paper  in  county. 
827.  Special   referencea  in  cer- 
tain cases. 


§  817    When  two  or  more  actions,  in  faror  of  the  same  13  Abb.  IT. 

plaintiff  against  the  same  defendant,  for  causes  of  action  £;{?>  m* 

which  may  be  joined,  are  p  nding  in  the  same  court,  the  9  CiyT'pro 

court  may,  in  its  discretioo,  by  order,  consolidate  any  or  all  141. 

of  them,  int  J  one  action.  s  App.  Diy. 

363. 


c 
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13  Abb.  N  §  818*  When  one  of  the  a'^tions  is  pending  in  the 
C.  68;  22  Id  gnpreme  conrti  and  another  is  pending  in  another  contt> 
^'^'  thu  supreme  court  luay,  by  oriler  remoya  to  itself  the  action 

in  tht^  other  com  t,  and  consolidate  it  with  that  in  the  suprt  me 

court. 

§  819-  Where  separate  actions  are  commenced  against 
two  or  more  joint  and  several  deiitorh,  in  the  8<me  court, 
and  for  the  same  cause  of  action,  tue  plaintiff  may,  ia  any 
stage  of  the  prooeedings,  consolidate  them  into  one  action. 

37  Hun.  336.  §820.  [Am'd  1S77,  1894.]  A  defendant  against  whom  an 
89  N.  Y.  117;  action  to  recover  upon  a  contract,  or  an  action  of  ejectment, 
89  Him  ^t9L  ^'  '^  action  to  recover  a  chattel,  is  pending,  may,  at  any 
'  time  before  answer,  upon  proof,  by  afadavit,  that  a  persou, 
not  a  party  to  the  action,  makes  a  demand  against  him  for  the 
Bame  debt  or  property,  without  collndon  with  hiii',  i  ipiy  to 
the  courr,  upon  notice  to  that  person  and  the  adverse  party, 
for  an  ord^r  to  substitute  that  person  in  his  place,  and  to 
difchai^a  him  from  liability  to  either,  on  ]>i8  i^aying  into 
court  the  amount  of  the  debt,  or  delivering  the  possess. (>n  of 
the  property,  or  its  v^ne,  to  such  person  os  11  e  court  di- 
Teots;  or  upon  it  appearins:  that  the  de.endnnt  iispotee.  in 
whole  ir  in  pirt,  the  liability  as  a<<serted  against  him  by  dif- 
ferent 'claimants,  or  that  he  has  some  interest  in  the  subject- 
matter  of  the  controversy  which  he  desires  to  issert,  bip  ap- 
plication may  bo  for  an  order  joining  the  other  cliiimant  or 
claimants  as  co-defendants  wiUi  him  in  the  action.  Thecourt 
niiy,  ia  {-.a  discretion,  make  such  order,  upon  such  terms  as 
to  costs  and  payments  into  court  of  the  amount  r  f  the  debt, 
or  part  thereof,  or  delivery  of  the  possesf  ion  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just,  and  tnereupon 
the  entire  controversy  may  be  determined  in  the  action. 

§821.  [ArrCd  1877.]  Where,  in  an  action  against  two  or 
more  (defendants,  theplaintiff  unreason  ably  neglects  to  serve 
the  Mimmons  upon  one  or  more  of  them,  without  whose  pres- 
ence a  complete  determination  of  the  controversy  cannot  be 
had,  the  court  m-iy  in  its  discretion,  upon  the  application  of 
a  defendant  who  han  appeared  in  the  action,  dismiss  the 
oom  plaint  as  against  him,  and  render  judgment  accordingly. 
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§  822    lAvfi'd  1879.]    Where  the  plaintitf  unreasonably   6We«k.Di0. 
ne«riects  to  proceed  in  the  action  agfainst  the  defendant,  or  589. 
one  or  more  defendants,  against  whom  a  separate  judgxnent  ^J^""v,^\* 
may  be  taken,  the  court  may,  in  its  discretion,  upon  the  appli-  iJJ^^Ji 
cation  of  the  defendant  or  defendants^  or  any  of  them,  a^nst 
whom  he  so  neglects  to  proceed,  dismiss  the  complaint  as 
against  the  moving  party  or  parties,  and  render  Judgment 
accordingly. 

§  828.  Feigned  issues  have  been  abolished.  In  a  case,  76  Hun.  687. 
where  neither  party  can,  as  of  right,  recjuire  a  trial  by  jury  oi 
an  issue  of  fact  arising  upon  the  pleadings  or  where  a  aues- 
tion  of  fact,  not  in  issue  upon  the  pleadings,  is  to  be  triea^  an 
order  for  the  trial  thereof  by  a  jury  may  be  made,  stating, 
distinctly  and  plainly,  the  (questions  of  fact  to  be  tried.  Such 
an  order  is  the  only  authority  necessary  for  the  trial. ' 

§  824.  The  summons,  and  each  pleading  in  an  action; 
must  be  filed  with  the  clerk,  by  the  party  in  whose  behalf  it  is 
served,  wthin  ten  days  after  the  service  thereof.  If  the* 
party  fails  so  to  file  it,  th'e  adverse  party,  on  proof  of  the  failure. 
is  entitled^  without  notice,  to  an  order  from  a  judge,  that  it 
be  filed  within  a  time  specified  in  the  order,  or  be  deemed 
abandoned. 

§  825.  A  return  or  other  paper  in  a  special  proceeding,    6  N.  T.  Sap* 
where  no  other  disposition  thereof  is  prescribed  by  law,  must    «r-  Ct  (J.  dk 
be  filed,  and  an  order  therein  must  be  entered,  with  the  clerk   °*)  *•• 
of  the  county  in  which  the  special  proceeding  is  taken,  if  it  is 
before  a  county  officer,  or  a  judge  of  a  court  established  in  a 
city ;  if  before  a  justice  of  the  supreme  court,  with  the  clerk 
of  a  county  designated  by  the  justice  ;  or,  if  no  designation  is 
made  by  mm,  of  a  county  where  one  of  the  parties  resides. 

§  826.  [Ain?d  1877.]  Where  a  notice,  or  other  proceed 
ing,  is  required  by  law  to  be  published  m  a  newspaper  pub- 
llsned  in  a  county,  and  no  newspaper  is  published  therein, 
or  to  be  published  oftener  than  an^'  newspaper  is  regularly 
publishea  therein,  the  publication  may  be  made  in  a  news- 
paper of  an  adjoining  county,  except  where  special  provision 
is  otheru'ise  made  by  law. 

§  827.  {Ani'd  1877.]  Where  a  provision  of  this  act  author-    »  Abb.  N.O. 
iaes  th^  court  to  approve  an  undertaking  or  the  sureties  there-    ^n;  IJW  N 
to  ;  or  to  make  an  examination  or  inquiry,  or  to  appoint  an    J'  '^j.  JJJ 
appraiser,  receiver,  or  trustee  ;  it  may  direct  a  reference  to    JJ"  ^^^'    " 
one  or  more  persons  designated  in  the  order,  either  to  make    I'i  *MiBc.  40. 
the  approval,  examination,  inquiry  or  appointment,  or  to  re- 
port the  facts  to  the  court,  for  its  action  thereupon.    And 
where,  according  to  the  practice  of  the  court  of  chancery,  on 
the  thirty-first  day  of  December,  eighteen  hundred  and  forty- 
six,  a  matter  was  referable  to  the  clerk,  or  to  a  master  m 
chancery,  a  court  having  authority  to  act  thereupon,  may 
direct  a  reference  to  one  or  more  persons,  designated  in  the 
order,  with  the  powers  which  were  possessed  by  the  clerk,  or 
the  master  in  chancery,  except  where  it  is  otherwise  specially 
prescribed  by  law. 
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CHAPTER  IX. 

EVIDENCE. 

TITLE  L— Obneral   regulations  respectino   evidencb, 

AND  THE  COHPETENCT  AND  MODE  OF  EXAMINA- 
TION OF  A  WITNESS. 

TITLE  n.— COMPELUNQ  THE  ATTENDANCE  AND  TESTIMONY  OF 
WITNESS. 

TITLE  IIL— Depositions. 

TITLE  IV.— Documentary  evidence. 

TITLE    v.— Miscellaneous  provisions. 

TITLE  L 

General  regulations  respecting  evidence^  and  the  eorhpeteney 

and  mode  of  examination  of  a  witness. 

AbtiolbI. — Competency  of  awitoess;  evidence  in  particalar  cases. 
2.— Administration  of  an  oath  or  affirmation. 

ARTICLE  FIRST. 

Competency  of  a  Witness  ;  Evidence  in  Particular 

Case& 


I  828. 


No  witness  to  be  excluded 
bv  reason  of  interest,  etc. 

When  party,  etc.,  cannot 
be  examincKl 

Party  since  deceased. 

When  husband   and  wife 
not  competent  witnesses. 

Conviction  for  crime,  not 
to  exclude  witness  ;  now 
conviction  proved. 
888.  Clergymen,  etc.,  not  to  dis- 
close confessions. 
884.  Physicians  not  to  disclose 
professional  information. 


835. 


829. 

800. 
831. 

832. 


Attorneys  and  counsellom 

not  to  disclose  communis 

cations. 
Application    of    the    last 

three  sections. 
When  witness  not  excus- 

ed  from  testifying. 
Evidence  of  party  may  be 

rebuttod. 
Admission  by  member  of 

corporation. 

840.  8eal,presuroptive  evidence 

of  consideration. 

841.  Presumption  of  death  in 

certain  cases. 


836. 
837. 
838. 
889. 


183  N.  7. 648. 


2Abb.N.  C. 
1. 


§  828.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  person  shall  not  be  excluded  or  excused  from  being  a 
witness,  by  reason  of  his  or  her  interest  in  the  event  of  an 
action  or  special  proceeding  ;  or  because  he  or  she  is  a  party 
thereto  ;  or  the  husband  or  wife  of  a  party  thereto,  or  of  a 
person  in  whose  behalf  an  action  or  special  proceeding  is 
Drought,  prosecuted,  opposed,  or  defended. 

§  829.  [AnVd  1877, 1881.]  Uiwn  the  trial  of  an  action,  or 
14  Hun  418*  *'^^  hearing  upon  the  merits  of  a  special  proceeding,  a  party 
16  Id.  *367  ■  ^^  person  interested  in  the  event,  or  a  person  from,  through 
19  Id.  35;  20  or  under  w^hom  such  a  party  or  int<»rested  person  derives  nis 
Id.  156.  '  interest  or  title  by  a-s-signment  or  otherwise,  shall  not  be  ex- 
79  N.  Y.  416.  amined  as  a  witness  in  his  own  Ix^half  or  interest,  or  in  behalf 
*^<^^-l;  1<1'  of  the  party  succeeding  to  his  title  or  interest  against  the  exe- 
22Eun  444'  *^^^^'>  administrator  or  survivor  of  a  deceased  jjerson,  or  the 
--  '  *  committe  of  a  lunatic,  or  a  person  deriving  his  title  or  interest 
from,  through,  or  under  a  deceased  person  or  lunatic,  by  as- 
signment or  otherwise  concerning  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased  person 
v^  or  lunatic,  except  where  the  executor,  administrator,  survivor. 

8?  N  Y  151  •  00"*"^'^*^®  o**  person  so  deriving  title  or  interest  is  examined. 
86  Id  802  *  '"  ^^'*  "^^'"  ^**alf^  or  the  tostimouy  of  the  lunatic  or  deceased 
24  Hun  82*  person  is  given  m  evidence  concerning  the  same  transact* 
Id.  828.*      '  ion  or  oonmiuaication.    A  person  shall  not  be  deemed  inter* 


Id.  460. 
23  Hun,  33; 
Id.  402. 
10  Week. 
Die.  6. 


S§  830-832        COMPETENCY  OP  WITNESSES.  163 

ested  for  the  purposes  of  this  section  by  rennon  of  b'-ing  a  88K.T.  S6U 
Btookbolder  or  officer  of  any  banking  corporation  which  in  a  JJ  ^^°'  ^^^> 
party  to  the  action  or  proceeding,  or  interested  in  the  eveii-t  HaN?V.  wo. 
thertof.  liaN.Y.lw! 

92  N.    Y.    239  ;   34  Hnn  97  ;  95  N.  Y.  48  ;  3  Dem.  37  ;  Id.    M6  N.v.  13. 
324 ;  35  Hnn,  19S  ;  37  Id.  626  ;  Id.  656  ,  41  Id.  203  ;  104  N.    ffo^!!?',",' 
Y.  506  ;  1(.5  Id.  832  ;  1  C  mn.  203  ;  110  N.  Y.  513  ;  3  N.  Y.    Joi 
Supp.   518;  112  N.  Y.  426;  Id.  493;  113  Id.  386;  114  Id.    84Hiin.J0i. 
287  ;  117  Id.  91 ;  Id.  500 ;  Id.  606 ;  118  Id.  46  ;  24  N.  Y.    w Hnn.  485. 
Stote  Kep.  322  ;  Id,  332  ;  Id.  685  ;  25  Id.  309 ;  20  Id.  24  5 ;    S  5"°'  !Z' 
Id.  594 ;  Id.   84"  ;  27  Id.  90i) ;  12.»  N.  Y.  536  ;  121  Id.  675  ;    So6  srSill: 
29  N.  Y;  State  Hep.  882 ;  33  Id.  775 ;  34  Id.  448 ;  124  N.  Y.    U  Mine.  449. 
487;  505;  126  Id.  552;  29  Abb.  N.  C.  444u;  13iN.  Y.  624;  l3Miflc,485, 
132  N.  Y.  465;  137  N.  Y.  67.  138  Id.  625;  141  Id.  225,  889;  6  ***• 
App.  DiT.  535;  15  Misc.  287;  90  Hon.  127;  Id.  4o5;  91  Id. 
165;  92  Id.  272,  381:  149  N.  Y.  71. 

§  880.    [Am'd  1878, 1879,  1893,  1896,  amendment  to  take  MN.T.Stete 
efect  iSepiember  1,1896]      Where  a  party  or  witness  has  R«:p.86j;»i 
died  or  become  insaoe  since  the  trial  of  an  action,  or  t&e  ^^*  ^^** 
haaring  upon  the  merits  of  a  special  proceeding,  the  testi- 
moay  of  the  (lecodent,  or  insane  person,  or  of  any  person 
who  is  rendered  incompetent  by  the  proyisions  of  the  last 
secttvin,  taken  or  read  in  evidence  at  the  former  trial  or  hear- 
ing, may  be  gtTen  or  read  in  evidence  at  a  new  trial  or  hear- 
ing by  either  party,  sabjeet  to  aoy  other  legal  objection  to  the 
competency  of  the  witness,  or  to  any  legal  objection  to  his 
testimony  or  any  question  pnt  to  him.     The  original  sten- 
o^Aphio  notes  of  snch  testimony,  taken  by  a  stenographer 
who  has  since  died  or  become  incompetent,  may  be  so  read 
in  evidence  by  aoy  person  whose  competency  to  read  the 
same  accnrately  is  established  to  the  satisfinotion  of  the  court 

f  831.     [Am'd  1877.  1879,  1180,  1887.1    A  husband  or  4iHnn.4M. 
wife  is  not  competent  to  t.siify  against  the  other,  upon  the   iion.y!  stMs! 
trial  of  an  action,  or  the  hearing   upon  the  merits  of  a   ^^.^^^'  ^'^' 
special  proceeding,  f ./unded  upon  an  allegation  of  adultery,   ^^^  j  g^^ 
except  to  prove  the  marriage  or  disprove  the  allegntion  of  Rep.  7U8. 
adnltery.    A  husb.-md  or  vife  shall  not  be  compelled,  or   61  How.  Pr. 
wi^out  thecousent  of  the  ether  if  living,  allowed  to  dis-   fL]^^  181 
dose  a  confidential  communication  made  by  one  to  the  other  ^^^  ^'y'  4j(7* 
durins{  marriage.    In  an  action  for  criminal  conversation,    usN.V.ssfi. 
the  plain  tiff's  wife  is  not  a  competent  witness  for  the  plain- 
tiff, but  she  is  a  competent  witness  for  the  defendant,  as  to 
any  matter  in  controversy  ;  except  that  she  cannot,  without 
the  plaintiff's  consent,  disclose  any  confi  lential  communi- 
cation had  or  made  between  hers^f  and  the  plaintiff. 

$832.  [ilm'dl879.]  A  person  who  has  been  convicted  i  Oiv.  Pro. 
oi  I.  crime  or  misdemeanor  is,  notwithstanding,  a  compe-  ^- 
tent  witness  in  a  civil  or  criminal  action  or  special  pro-  %^^q.^' 
ceeding ;  but  the  conviction  may  be  proved  for  the  pnr-  91  ^,  y\  Ml. 
pose  of  affeutiug  the  weight  of  his  testimony,  either  by  the  6-2  How.  Pr. 
record;  or  by  his  croei-exumination,  upon  which  he  must  li?'jjY  aas. 
answer    any   qtiestion    relevant    to     that  inquiry ;    and  •  •  •^ 
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the    party  croBS-dzamining  him    is  not  concluded  by  his 
answer  to  such  a  question. 

§  833-  ^  clergyman,  or  other  minister  of  any  religion, 
shall  not  be  allowed  to  disclose  a  confession  made  to  him, 
in  his  professional  character,  in  the  course  of  discipline, 
enjoined  by  the  rales  or  practice  of  the  religions  body,  to 
which  he  belongs. 

B?  N.  Y.  185.  §  834*  ^  person,  dnly  authorized  to  practice  physio  or 
iQUan!  65;'  su  gerv,  shall  not  be  allowed  to  disclose  any  information 
^*h}'}^'^^  which  ne  acquired  in  attending  a  patient,  in  a  professional 
9)'n^y'  66  capacity,  and  which  was  necessary  to  enable  him  to  act  in 
nVid.iae.'     that  capacity. 

80 Abb. NO.  103  Id.  673;  20  Abb.  N.  C.  162;  46  Hun.  307;  Id.  439; 
81:  m  N.  Y.  X'  6  N.  Y.  298  ;  63  Hun.  217  ;  23  N.  Y.  State  Rep.  706  ;  24 
14«'n  Y  88  Id-  838  ;  25  Id.  843  ;  26  Id.  242  ;  27  Id.  906  ;  112  N.  Y.  493; 
118  N.  Y.  77 ;  3  N.  Y.  Supp.  618 ;  63  Hun,  398 ;  21  N.  Y. 
83  Han,  879.  State  Eep.  633  ;  34  N.  Y.  State  Reo.  824  ;  126  N.   Y.  460  ; 

87  Hun,  16,    ^^^^^  ^-  ^^''  ^^  ^^-  ^^'  ^^  ^^'  *"^^- 

67S.  680.' 

§  83 j«     [Am'd  1896,  amendmerU  to  take  effect  September  1, 

1896.  J    An  attorney  or  counselor-at  law  shall  not  be  allowed 

to  disclose  a  communication  made  by  his  client  to  him,  or 

6  Redf  181  advice  given  thereou,  in  the  course  of  his  professional 

16  Week.     "  t-inployment,  nor  shall  any  clerk,  stenographer   or  other 

Dig.  198.        person  employed  by  sunh  attorney  or  counselor  be  allowed 

ao  Hun.  836;  to  d  sclose  any  nuch  cominuoioation  or  advice  given  thereon. 

tl^  vT*i      18Abb.N.C.101;5Dem.l51;46Hun,l61;lllN.Y.220;6N.Y. 

146  N  Y  1      Supp.  397  ;  24  N.  Y.  State  Kep.  765  ;  26  Id.  64  ;  I.I.  963  ;  27 

Id.  608;  281(1.342;  3Hil.  448  ;  51   Hun,   351;  128  N.    Y. 

420;  131  N.  Y.  160  ;  Id.  177. 

V'}S'^'  S?-       §  836.  [^rn*d  1877,  1891,  1892.    1893.] 

8.JHun,344.  ^j^^  j^^  ^^^^  sactions  apply  to  any 

Rr>  Hnn.  676.  examination  of  a  person  as  a  witness  unless  the  proyiRions 
151  N.Y.  ]96.  thereof  are  expressly  waived  upon  the  trial  or  examination 
by  the  person  Ci>nfessing,  the  patient  or  the  client.  But  a 
phybician  or  snr^^eon  may  upon  a  trial  or  examination  dis- 
close any  information  as  to  the  mental  or  physical  condi- 
tion of  a  patient  who  is  (iecens-  d,  which  he  acquired  in  at- 
ten  ling  uuch  patients  prufessioDally,  except  confidential 
communications  and  such  facts  as  would  tend  t)  disgrace 
the.  memory  of  the  patient,  when,  the  provisions  of  Sc^ction 
eight  hundred  and  thirty-four  have  been  expressly  waived 
on  such  tri.il  or  examination  by  the  personal  representHtives 
of  the  deceased  patient,  or  if  the  validity  of  the  luHt  will 
a'ld  testament  of  such  deceased  patient  is  m  question,  by 
the  ezecnt'T  or  executors  named  in  said  will,  or  the  surviv. 
ing  husbiud,  widow  or  any  heir-at-law  or  any  of  the  next 
of  kin,  of  such  deceased  or  any  other  party  in  interest.  But 
nothing  herein  contained  shall  be  construed  to  disqualify  an 
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attorney  in  the  probate  of  a  will  heretofore  exeonted  or 
offered  for  probate  or  herealter  to  be  ezeeated  or  offered 
for  probate  from  becoming  a  witness,  as  to  its  prepnration 
and  execution  in  case  such  attorney  is  one  of  the  enbacrib- 
ing  witnesses  thereto.  In  an  action  for  the  recoTery  o£ 
damages  for  a  personnl  injury  the  testimony  of  a  ph^ncian 
or  snrgeon  attached  to  any  hospital,  dispensary  or  other 
charitable  institTition  as  to  informati<  n  which  he  acquired 
in  attending  a  patient  in  a  professional  capacity,  at  such 
hospital,  dispensary,  or  oiher  charitable  institution  shall  be 
taken  before  a  referee  appointed  by  a  judge  of  the  court  in 
which  such  action  is  pending ;  proYided,  boweTcr,  that  any 
judge  of  such  court  at  any  time  in  his  discretion  may,  not- 
withstandiug  such  deposition,  order  that  a  subpoena  issre 
for  the  attendance  and  examination  of  such  phyid'  inn  or 
suigeon  upon  the  trial  of  the  action.  In  such  case  a  copy 
of  the  order  shall  be  served  together  with  the  subpoena. 
Sections  ci»4ht  hundred  and  seveity-two,  eight  hundred  and 
serenty- three,  ei^ht  hundred  and  seveaty-four,  eight  hun- 
dred and  seventy-fiye,  eight  hundred  and  s-renty-six, 
eight  hundred  and  seventy-nine,  eight  hundred  and  eighty, 
eight  hundred  and  eighty-four  and  eight  hundred  and 
eighty-six  of  this  code  apply  to  the  examination  of  a  physi- 
cian or  surgeon  as  prescribed  in  this  section. 

§  837*  ^  competent  witness  shall  not  be  excused  from  131  N.T.  49Q 
answering  a  relevant  queKtion,  on  the  ground  only  that  the  li8N.T.2ia 
answer  may  tend  to  establish  the  fact  that  he  owes  a  debt,  or 
is  otherwise  8u>  ject  to  a  civil  suit.  But  this  pruvision  does 
not  require  a  witL ess  to  give  an  answer,  whicn  will  tend  to 
accuse  himself  of  a  crime  or  misdemeanor,  or  to  expose  him 
to  a  penalty  or  forfeiture  ;  nor  does  it  vary  any  other  role, 
respecting  the  examination  of  a  witness. 

§  838*    The  testimony  of  a  party,  taken  at  the  instance  79  Hun.  ssa 
of  the  adverse  pirty^  orally  or  by  deposition,  may  be  re^ 
butted  by  other  evidence. 

§  839*  'I*he  admission  of  a  member  of  an  agocregate  cor- 
poration, who  is  not  a  party,  shall  not  be  received  as  evi- 
dence against  the  corporation,  unices  it  was  mnde  concern- 
ing and  while  engaged  in  a  transaction,  in  which  he  ^^as 
the  authorized  agent  of  the  corporation. 

§  840-    [Am*d  1877.]    A  seal  upon  an  executory  instru-  •■£!»«•  ^JJf- 
ment,  herearter  executed,  is  only  presumptive  evidence  of  ^  ^""'  ^'^• 
a  suflicieni  consideration,  which  may  be  rebutted,  as  if  the 
insimment  was  not  sealed. 
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IM  M. Y.  000  §841-  [Am'd  1880, 1889, 189 1.  ]  A  person  upon  whq^  Ufe 
aa  estate  in  real  property  depends,  ^ho  remains  without  the 
United  States,  or  absents  himself  in  the  State  or  elsewhere 
for  BtsTen  years  together,  is  presumed  to  be  dead  in  an  nction 
or  special  proceeding  oonoeming  the  property  in  which  his 
death  comes  in  qaestion,  unletts  it  is  affumatiTely  proved 
that  he  was  alive  within  ihni  time.  And  where  in  any  ac- 
tion of  pnrti  ion  in  this  State  any  portion  of  the  proceeds  of 
the  sale  of  reui  property  is  or  has  been  paid  into  court,  or 
paid  to  the  treasurer  of  an^  county  for  any  unknown  heirs, 
and  has  remsiued  unclaimed  for  twenty-five  yeiira,  after 
such  payment  by  any  person  entitL  d  thereto,  tbe  lapse  of 
twenty 'five  years  after  such  payment  rais  sthe  presumption 
of  the  de.ith  of  each  unknown  heir^j  at  the  time  of  the  sale 
of  such  real  property  and  before  such  payment,  and  after 
the  Upsd  of  twenty-five  years  after  s  ion  payment  it  shall 
be  presumt^d  that  there  were  n  >  such  unknown  heirs  living 
at  the  time  of  such  sale  or  payment,  and  in  any  action  or 
proceeding  taken  for  the  purpose  of  distributing  and  paying 
over  .such  proceeds,  all  such  unknown  heirs  are  presumed 
and  they  shall  be  presumed  to  have  been  dead  at 
the  time  of  such  sale  and  before  such  payment  into  court, 
or  to  the  treasarer  of  any  county. 

ARTICLE  SECOND. 

AD1CrNI8TaA.TION  OF  AN  OaTH   OB  APFIRMATION. 

I  843.  Bef  ore  whom  oaths  and  affl-  made. 

da  vita  may  be  taken.  |  848.  Other  modes  of  swearing. 

843.  Id.;  in  special  cases.  849.  Swearing      persons     not 

844.  Id  ;  without  the  State.  Christians. 

846.  <}eneral  mode  of  swearing.  860.  Oonrt  ma/  examine  wl^ 

846.  When   kissing  the  gospels  ness. 

dispensed  with.  851.  Swearing  falsely  in   any 

847.  When    afiirmatlon    to    be  form,  peijury. . 

§  84:2*  An  oath  or  affidavit,  required  or  authorized  b7 
law  ;  except  an  oath  to  a  juror  or  a  witness  upon  a  trial,  an 
oath  of  orace,  and  an  oath  required  by  law  to  be  taken  before 
a  particular  officer ;  may  l>e  taken  before  a  judge,  clerk, 
deputy-clerk,  or  special  deputy -clerk,  of  a  court,  a  notary 
puolic,  mayor,  justice  of  the  peace,  surrogate,  special  county 
judg:e,  special  surrogate,  county  clerk,  deputy  county  clerk, 
special  aeputy  county  clerk,  or  commissioner  of  deeds,  within 
the  district  in  which  the  officer  is  authorized  to  act ;  and  when 
certified  by  the  officer,  to  have  be*'n  taken  before  him,  may 
be  used  in  any  court,  or  befoi-e  any  officer  or  other  pci*son. 
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§  S43.  [Ani'd  1877.]  Where  an  officer,  person,  board,  or  i»S.T.  MCL 
eommittee,  nas  been  heretofore,  or  is  hereafter  authorized  by  140  N.  T.  fi. 
law,  to  take  or  hear  testimony,  or  to  hear  or  receive  an  am- 
davit,  or- to  take  a  deposition,  in  relation  to  a  matter,  con- 
cerning which  he  or  it  has  a  duty  to  perform,  the  officer  or 
person,  or  a  member  of  the  board  or  committee,  may  admin- 
ister an  oath,  for  that  purpose.  Where  an  officer,  person, 
board  or  conmiittee,  to  wnom  or  to  which  application  is  made 
to  do  an  act  in  an  official  capacity,  requires  information  or 

Sroof,  to  enable  him  or  it  to  dfecide  upon  the  propriety  of 
oing  the  act^  he  or  it  may  receive  an  affidavit  for  that  pur- 
pose. 

^  844.  {AnCd  1877.]    An  oath  or  affidavit  required,  or   e  Civ.  Pro. 
which  may  be  received,  in  an  action,  special  prooeeding,  or  117. 
other  matter,  may  be  taken,  without  the  State,  except  wnere   M  Hup,  192. 
it  is  otherwise  specially  prescribed  by  law,  before  an  officer  **  p?" /f"5k 
authorized  by  the  laws  of  the  State,  i»  take  and  certify  the  g*^;  202 
acknowledgment  and  proof  of  deeds,  to  be  recorded  in  the   s'£)em*.  11. 
State ;  and,  when  certified  by  him  to  have  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to  his  of-  90  Hun,  3fi. 
flctskl  character  and  the  genuineness  of  his  signature,  as  are 
required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certi- 
fled  in  this  State,  by  an  officer  authorized  by  law  to  take  and 
certify  the  same. 

§  846.  The  usual  mode  of  administering  an  oath,  now 
practiced,  by  the  person  \vho  swears  laying  his  hand  upon  and 
kissing  the  gospels,  must  be  observecf,  where  an  oath  is  ad- 
ministered, except  as  otherwise  specially  prescribed  in  this 
article. 

§  84d.  The  oath  must  be  administered  in  the  following 
form,  to  a  p»er8on  who  so  desires^  the  layiii^  of  the  hand  upon 
and  kissing  the  gospels  being  omitted  ^*  You  do  swear,  in  the 
presence  or  the  ever-living  GkxL"  While  so  swearing,  he  may 
or  may  not  hold  up  his  hand,  at  his  option. 

§  847.  A  soleinn  declaration  or  affirmation,  in  the  follow- 
ing form,  must  be  administered  to  a  person  who  declares  that 
he  has  conscientious  scruples  against  taking  an  oath,  or  swear- 
ing in  any  form :  "  You  ao  solemnly,  sincerely,  and  truly,  de- 
clare ana  affirm.'' 

§  848.  lAm*d  1877.]  If  the  court  or  officer,  before  which 
or  whom  a  person  is  offered  as  a  witoess,  is  satisfied,  that  any 
peculiar  mode  of  s wearing,  in  lieu  of,  or  in  addition  to  laying 
the  hand  upon  and  kissing  the  gospels,  is,  in  his  opinion,  more 
soleinn  ana  obligatory,  the  court  or  officer  may,  in  Its  or  his 
discretion,  adopt  that  mode  of  swearing  the  witness. 

%  840.  lAni'd  1877.]  A  person  believing  in  a  religion^ 
(rtJier  than  the  Christian^  may  be  sworn  according  to  th« 
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peculiar  ceremonies^  if  any,  of  his  religion,  instead  of  as  pre- 
scribed in  section  eight  hundred  and  forty-five  or  section 
eight  hundred  and  forty-sLx  of  this  act    * 

§  860.  The  court  or  officer  may  examine  an  infant,  or  a 

Eerson  apparently  of  weak  intellect,  produced  before  it  or 
im,  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of 
his  knowledge  ;  and  may  inquire  of  a  person,  produced  as  a 
witness,  what  peculiar  ceremonies  in  swearing  ne  deems  most 
obligatory. 

§  861.  A  person  swearing,  affirming  or  declaring,  in  any 
form,  where  an  oath  is  authorized  bv  law,  is  lawfully  sworn, 
and  is  guilty  of  perjury,  in  a  case  wnere  he  would  be  guilty  of 
the  same  crime,  if  he  hsid  sworn  by  laying  his  hand  upon  and 
kissing  the  gospels. 

TITLE  n. 
CompdLing  the  attendance  and  testimony  of  a  witness. 


I  852.  Mode  of  serving  subpcaaa 
Issued  oat  of  a  court. 

853.  Penalty  for  disobedience. 

854.  Subposna  to  be  issaed  by 
Jaaflre,  ete. 

866.  Penalty  for  disobeying 
subpoena;  warrant  lor  wit- 
ness. 

866.  When  witness  to  be  im- 
prisoned. 

857.  Contents  of  wsrrant 

858.  To  whom  directed  ;  how 
executed. 

Qualification  of  preceding 

sections. 
Witness  exempt  from  ar^ 

rest. 
When    to  be    discharged 


850. 

860. 


861. 


(W>m  arrest. 
i  862.  By  whom  witness  may  be 
discharged. 

86S.  Arrest,  when  Toid ;  pen- 
alty. 

804.  Sheriff  not  to  be  liable  an- 
lesH  affidavit  is  made. 

865.  Appliration  of   foregoing 

provinions  to  Judgments. 

866.  Records     not    to    be   re- 

moved  by  virtue  of  sub- 
poena. 

867.  la. ;  books  of  account. 

868.  Books,  etc.,    of   corpora- 

tion, now  produced. 
860.  When  personal  attendance 
not  required  by  subpoena 
duces  tecum. 


§  862.  A  subpoena,  issued  out  of  the  court,  to  compel  the 
attendance  of  a  witness,  and,  where  the  subpo&na  so  requires, 
to  compel  him  to  bring  with  him  a  book  or  paper,  must  be 
served  as  follows  : 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena^  or  a  ticket  containing  its  sub- 
stance, must  be  delivered  to  nim. 

8.  The  fees  allowed  by  law,  for  travelling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one 
clay's  attendance,  must  be  paid  or  tendered  to  him. 

§  863.  A  person  so  subpoenaed,  who  fail:^  without  reason- 
able excuse,  to  obey  the  subpoena,  or  a  pei'son  who  fails,  with- 
out reasonable  excuse,  to  obey  an  order,  duly  servedf  upon 
him,  made  by  the  court  or  a  judge,  in  an  action,  before  or 
after  final  judgment  therein,  requiring  him  to  atten<l,  and  be 
examined,  or  so  to  attend,  and  bring  with  him  a  book  or  a 
paper,  is  liable,  in  addition  to  punishment  for  contempt,  for 
the  di.mafjes  sustained  by  the  party  aggrieved  Inconsequence 
of  the  failure,  and  fifty  dollars  in  addition  thereto.  Those 
sums  may  be  recovered  in  one  action,  or  in  separate  actions. 
If  he  is  a  par^y  to  the  action  in  which  he  was  subpoenaed, 
the  court  may,  us  an  additional  punishment,  strike  out  his 
pleading. 

§  864.  [Am^d  1877.]  Where  a  judge,  or  an  arbitrator, 
referee,  or  other  person,  or  a  boara  or  committee,  has  bet^a 


!ieretofore,  or  is  hereafter  expressly  authorized  by  law,  to 
hear,  try,  or  determine  a  matter  or  to  do  any  other  act  in  an 
official  capacity,  in  relation  to  which  proofs  may  be  taken,  or 
the  attendance  of  a  person  as  a  witness  may  be  required  ;  or 
to  require  a  person  to  attend,  either  before  him  or  it,  or  be- 
fore another  judge,  or  officer,  or  a  person  designated  in  a 
conunission  issued  by  a  court  of  another  State  or  country,  to 
give  testimony,  or  to  have  his  deposition  taJcen,  or  to  be  ex- 
amined 'j  a  subpooena  may  be  issued,  by  and  under  the  hand 
of  the  judge,  arbiti*ator,  referee,  or  other  person,  or  the 
chairman,  or  a  majority,  of  the  board  or  committee,  requiring 
the  person  to  attend  ;  and  also,  iu  a  proper  case,  to  bring 
with  him  a  book  or  a  paper.  The  subpoena  must  be  served,  as 
prescribed  in  section  eight  hundred  and  fifty-two  of  this  act. 
This  section  does  not  apply  to  a  matter  ansing,  or  an  act  to 
be  done,  in  an  action  in  a  court  of  record. 

§  866.  [^m'd  1877,  1879.]  A  person  who  is  duly  subpoenaed 
as  prescribed  in  the  last  section,  must  obey  the  subpoena.  If 
he  lails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in 
addition  to  any  other  punishment  which  may  be  lawfully  in- 
flicted therefor,  for  the  damages  sustained  bv  the  person 
aggrieved,  in  consequence  of  the  failure,  and  fifty  dollars  in 
addition  thereto,  to  be  recovered  as  prescribed  in  section 
eight  hundred  and  fifty -three  of  this  act.  If  he  fails  to  attend, 
the  person  issuing  the  subpcena,  if  he  is  a  jud^e  of  a  court  of 
record  or  not  of  record,  or  if  not,  then  any  judge  of  such  a 
court,  upon  proof  bv  affidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county,  commanding  him 
to  apprehend  the  defaulting  witness,  and  l^nng  him  before  the 
officer,  person,  or  body,  before  whom  or  which  his  attendance 
was  required. 

§  866.  [Am'd  1870.]  If  the  person  subpoenaed  and  at- 
tending or  brought  as  prescribed  iu  the  last  section,  before  an  pj^*  ^j?* 
officer,  or  other  person  or  a  body  refuses  without  reasonable  ^' 
cause  to  be  examined,  or  to  answer  a  legal  and  pertinent 
question,  or  to  produce  a  book  or  paper  which  he  was  directed 
to  brin^  by  the  tenns  of  the  subpoena,  or  to  subscribe  his 
deposition  after  it  has  been  correctly  reduced  to  writing,  the 
person  issuing  the  subpoena,  if  he  is  a  jud^e  of  a  court  of 
record,  or  not  of  record,  may  forthwith,  or  if  he  is  not,  then 
any  judge  of  such  court  may  upon  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  offender  to  jail,  there  to  remain 
until  he  submits  to  do  the  act  which  he  was  so  required  to  do 
or  is  discharged  according  to  law. 

§  867.  A  warrant  of  commitment,  issued  as  prescribed  in   27  N.T.8tat« 
the  last  section,  must  specify  particularly  the  cause  of  the    Rep.  352. 
commitment ;  and,  if  the  witness  is  committed  for  refusing  to 
answer  a  question,  the  question  must  be  inserted  in  the  war- 
rant. 

§  868.  A  warant  to  apprehend  or  commit  a  person,  issued 
as  prescribed  in  this  title,  must  be  directed  to  the  sheriff  of 
the  county  where  the  person  is,  and  must  be  executed  by  him, 
in  the  same  manner,  as  a  similar  mandate  issued,  by  a  court 
of  record,  in  an  action. 

§  869.  The  foregoing  sections  of  this  title  do  not  apply  to 
a  subpoena  issued  by  a  justice  of  the  ])eace  ;  or  to  a  witness 
subpoenaed  to  attend  a  court  held  by  a  justice  of  the  peace  ; 
or  to  a  case  where  special  provision  is  otherwise  made  by  law, 
for  compelling  the  attendsmce  of  a  witness. 


27N.Y.8tat« 
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§  860.  A  person  duly  and  in  good  faith  mbpOBnaed  or 
ordered  to  attend,  for  the  purpose  of  being  examined,  in  a 
case  where  his  attendance  may  lawfully  be  enforood  by  at- 
tachment or  by  commitment,  is  privil^ed  from  arrest  in  a 
civil  action  or  special  proceeding,  while  goin^  to,  remain- 
ing at.  and  returning  from,  the  puLce  where  he  is  required  to 
attend. 

§  861.  The  court  from  which  a  subpoena,  served  in  ^ood 
faith,  was  issued,  or  by  which  an  order  was  made,  requiring  a 
person  to  attena,  for  the  purpose  of  being  examined ;  or  a 
judge  thereof,  upon  proof,  oy  affidavit,  oi  the  facts,  mus^ 
make  an  order,  curectiog  the  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  the  last  section. 

§  862*  [Am'd  1877,  1895,  amendment  to  take  ^fect  January 
1,  1896.]  A  justice  of  the  supreme  court,  in  any  part  of  the 
State,  or  a  comity  judge  has  the  like  authority  as  a  judge  of 
the  court,  to  make  an  order  for  a  discharge;  in  a  oa<:e  spec*- 
fied  in  the  last  section.  Upon  satisfactory  proof,  by  affidavit 
of  the  facts,  he  must  also  make  an  order,  directiug  the  dis* 
charge  of  a  person  arrested,  in  violation  of  section  eight 
hundred  and  sixty  of  this  act,  where  a  Rubpoena  served  in 
good  faith  up'>n  the  person  arrested,  was  issued  aspreBoribed 
in  section  eight  hundred  and  fifty-four  of  this  act 

8  CiT  Pro.  §  B63.  An  arrest  made  contrary  to  the  foregoing  provis- 
888.  *  *  ions  of  this  title,  is  absolutely  void,  and  is  a  contempt  of  the 
court,  A  any,  from  which  the  subpoena  was  issued,  or  bv- 
which  the  witness  was  directed  to  attend.  An  action  may  be 
maintamed,  by  the  person  arrested,  agEunst  the  officer  or 
other  person  making  such  arrest,  in  which  the  plaintiff  is  en- 
titled to  recover  treble  damages.  A  similar  action  may  also 
be  maintained,  in  a  like  case,  by  the  party  in  whose  behalf 
the  witness  was  subpoenaed,  or  the  order  procured,  to  recover 
the  damages  sustained  by  him,  in  consequence  of  the  arrest. 

§  864.  [Am'd  1877.]  But  a  sheriff,  or  other  officer,  op 
person,  is  not  so  liable,  unless  the  person  claiming  an  exemp- 
tion from  arrest,  makes,  if  required  by  the  sheriff  or  officer, 
an  affidavit  to  the  effect  that  he  was  legally  subpoenaed  or 
ordered  to  attend,  and  that  he  was  not  so  subpoenaed  or 
ordered  by  his  own  procurement,  with  the  intent  of  avoiding 
arrest.  In  his  affidavit  he  must  specify  the  court  or  officer, 
the  place  of  attendance,  and  the  cause  in  which  he  was  so 
subpoenaed  or  ordered.  The  affidavit  may  be  taken  before 
the  officer  arresting  him,  and  exonerates  the  officer  from  liar 
bility  for  not  making  the  arrest. 

§  866.  The  foregoing  provisions  of  this  title,  relating  to  a 
person  required,  by  an  order  of  a  court,  to  attend,  apply, 
where  such  an  attendance  is  required  by  the  terms  of  a  judg- 
ment. 

^  866*  [Am'd  1895,  amendmetd  to  take  fffefA  January  1, 
1896.]  The  record  of  a  conveyance  of  real  property,  or  anv 
other  record,  or  document,  whereof  a  transcript  duly  certi- 
fied may  by  law  be  read  in  evidence,  shall  not  be  removed, 
by  virtue  of  a  subpoena  duces  tecum,  from  the  office  in  which 
it  is  kept;  except  temporazily,  by  the  derk  having  it  in 
custody,  to  a  term  or  sitting  of  the  court  of  which  be  is 
clerk;  or  by  the  officer,  having  it  in  custody,  to  a  term  or 
sitting  of  a  court,  or  atrial  before  a  referee,  lield  in  the  city 
Qt  town  where  his  office  is  situated.    Where  it  is  required  at 
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any  other  place,  it  may  be  remoyed,  by  order  of  the  supreme 
oourti  era  oonat^  court,  made  in  court,  and  entered  in  the 
minates;  spedCying  thai  the  prodnotion  of  the  original,  in- 
stead of  the  transcript,  is  necessary. 

§  867.  lArri'd  1877, 1879.]  A  person  shall  not  be  oompell-  ^  wnn-ltt 
ed  to  produce,  upon  a  trial  or  hearing,  a  book  of  acoount  ^  ^^  ^ 
otherwise  than  by  an  order  requiring  him  to  produce  it,  or  a 
subpoena  duces  tecum.  Such  subpoena  must  be  served  at  least 
five  days  before  the  day  when  he  is  required  to  attend.  At 
any  time  after  service  of  such  a  subpoena,  or  order,  the  wit- 
ness may  obtain  upon  such  a  notice  as  the  Jud^,  referee,  or 
other  officer  prescribes,  an  order  relieving  him  wholly  or 
partly  from  tine  obligations  imposed  upon  him  by  the  sub- 
poena, or  the  order  for  production,  upon  such  terms  as  justice 
requires,  touching  the  inspection  of  Uie  book,  or  any  portion 
thereof f  or  taking  a  copy  thereof,  or  extracts  therefrom,  or 
otherwise.  An  order  may  be  made,  as  prescribed  in  ihis 
section,  by  a  judge  of  the  court,  or,  in  a  special  proceeding 
pending  out  of  court  before  an  officer,  by  the  omoer,  or,  in 
either  case,  by  a  referee  duly  appointed  in  the  cause,  and 
authorized  to  hear  testimony.  A  justice  of  the  peace,  or  other 
judj^  of  a  court  not  of  record,  may  make  such  an  order  in  an 
action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereof. 

§  868.  The  production,  upon  a  trial,  of  a  book  or  paper^  • 
belonging  to  or  under  the  control  of  a  corporation,  may  be 
compelled,  in  like  manner  as  if  it  was  in  the  hands,  or  under 
the  control,  of  a  natural  person.  For  that  purpose  a  sub- 
poena duces  tecum,  or  an  order,  made  as  prescribed  in  the 
last  section,  as  the  case  requires,  must  be  directed  to  the 
president)  or  other  head  of  the  corporation,  or  to  the  officer 
thereof,  in  whose  custody  the  book  or  paper  ia 

fi  869.  In  a  case  specified  in  the  last  section,  or  where  a 
poena  duces  tecum,  or  an  order,  made  as  prescribed  in 
section  eight  hundred  and  sixt^-six  or  section  eight  hundred 
and  sixty-eeven  of  this  act,  requires  a  public  officer  to  attend, 
and  bring  a  book  or  paper  under  his  control,  the  subpoena  or 
order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper 
is  produced  by  a  subordinate  officer  or  employee  of  the  cor- 
poration, or  in  the  public  office^  who  possesses  the  requisite 
Knowledge  to  identify  it,  and  to  testify  respecting  the  pur- 
poses for  which  it  is  used.  If  the  personal  attendance  of  a 
particular  officer  of  the  corporation  or  public  officer  is  requir- 
ed, a  subpoena^  without  a  duces  tecum  clause,  must  also  be 
served  upon  hun. 

TITLE  in. 

Deposition. 

AamoM  1.  Depoaltlons,  taken  and  to  be  used  within  the  State. 

I.  Depositions,  taken  without  the  Bute,  for  aae  within  the 

State. 
3.  Depositions,  taken  within  the  State,  for  use  without  the 

State. 

ARTICLE  FIRST. 

DkPOSITIONS,  taken  AMD  TO  BE  USED  WITHIN  THE  STATB. 

I  870.  Deposition  of  a  party,  etc.       i  S73.  Order  for  examinadoiw 

871.  Deposition  of   a  witnesa  874.  Subpoena. 

not  a  par^.  875.  Service  of  order,  etc. 

872.  Application;  oontents  of         876  Deposition      when 

sMavit.  wher«  to  be  taken. 
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I  877.  Depofiltlon  of  prisoner.  Itv  to  attend. 

879.  Deposition  by  consent.  \  883.  Effect  of  deposition. 

880.  Manner  of  takins  and  re-  884.  Original     affldavitt,     atI- 

turning  deposition.  denoe. 

881.  Wtien  to  be  read  in  evi-  885.  Deposition  to  be  need  on 

dence.  motion. 

882.  Proof  of  witnesses*  inabil-  886.  Where    witness    may  be 

compelled  to  aUend. 

6  Abb.  N.  C.  §  870.  lAm'd  1877, 1878.]    The  deposition  of  a  party  to  an 

157.  action  pending  in  a  court  of  record  or  of  a  person  who  expects 

t5  ^fMi'  ^"^ '  to  be  a  party  to  an  action  about  to  be  brought  in  such  a  court 

«  NY*  SuD-  oilier  tnan  a  court  specified  in  subdivisions  sixteenth,  seven* 

er  rt   (J.  *  teenth,  eighteenth  or  nineteenth  of  section  two  of  this  act 

8.)loi.  may  be  taken  at  his  own  instance  or  at  the  instance  of  an  ad- 

a2  Hun,  12.  verse  party  or  of  a  oo-plaiutiff  or  co-defendant  at  any  time  be- 

3  How.  Pr-  fore  the  trial  as  prescribed  in  this  article. 

N.  S.  270,        12  oiv  Pro.  i,  101  N.  Y»  176;  109  Id.  81;  135  Id.  272;  144  N,  Y.  354;  90 
Hun  ^62. 

I  1369,  Con-  §  871.  [Am''d  1877.]  The  deposition  of  a  person  not  a 
•ol.  Act.        party,  whose  testimony  is  matenal  and  necessary  to  a  party 

to  an  action,  pending  in  a  court  of  record,  other  than  a  court 
specified  in  subdivision  sixteenth,  seventeenth,  eighteenth  or 
nineteenth  of  section  two  of  this  act ;  or  to  a  person  who  ex- 
pects to  be  a  party  to  an  action,  about  to  be  Drought  in  such 
.a  court,  bv  a  person  other  than  tlie  person  to  be  examined, 
may  also  oe  taken,  as  prescribed  in  this  article. 

4  Abb.  N.  §872.  [^m'dl877, 1879,  1880, 1893,  1895,  amendment  to 
C.  246;  Id.  tdlce  ef^tct  Janiuiry  It  lSd6.]  The  person  desiring  to  take  a 
^Hnn  433.  depohii ion  as  prescribed  in  this  ariicle,  may  pies^ent  to  a 
19  Wee&.  judge  of  the  conrt  in  which  the  action  is  pending;  or,  if  it  is 
Dig.  375.  pending  in  the  supreme  court,  to  a  county  judge  ;  or,  if  an 
Id^l*^^*  action  is  not  pending,  but  is  expected  to  be  brought,  to  a 

j  u<1ge  of  the  supreme  court,  or  to  a  county  judge,  an  affidavit 

setting  forth  as  follows:     30  Abb  N.  O.  86ii;  16  Misc.  76;  17  Id.  669. 

^^^^•^  1.  The  names  and  residences  of  all  the  parties  to  the  ao- 
648  ^  iittn,  and  whether  or  not  they  have  appeared,  and  if  either 

of  them  has  appeared  by  attorney,  the  name  and  the  resid- 
ence or  office  address  of  the  attorney;  or,  if  no  action  is 
pending,  the  names  and  residences  of  the  expected  parties 
thereto. 

2.  [f  an  action  is  pending,  the  natnre  of  the  action,  <ind 
the  substance  of  the  judgment  demanded,  and  if  the  appli- 
cation is  made  by  the  defendant  before  answer,  or  by  eitaer 
party  after  answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pendiug,  the  nature  of  the  controversy 
which  Ih  exp.  cted  to  be  the  subjei-t  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined, 
and  that  the  testimony  of  such  person  is  material  and  neces- 
sary for  the  party  making  such  applicntion  or  the  prosecu- 
tion or  defense  of  such  action,  and  if  the  action  is  to  recover 
damages  for  personal  injuries,  that  the  defendant  is  ignorant 
of  the  nature  and  extent  of  such  personal  injuries  ;  an  1,  at 
the  option  of  the  applicant,  the  place  where  he  is  sojourning 

II  Abb.   N.  or  where  he  regularly  transacts  business. 

G.  419.  5.  If  an  action  is  pending,  that  the  person  f  o  bo  examined 

4"(5"°'Pro  *'  a^O"'  ^  depart  from  the  State,  or  that  he  is  bo  sick  or 
328.  ^'  *  infirm  as  to  afford  reasonable  ground  to  believe  that  he  will 
3N.'!f.6upp.  not  be  able  to  attend  the  trial ;  or  that  any  other  special  cir- 
681.  onmstances  exist  which  render  it  proper  that  he  shovld  be 
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examined  as  pref^cribed  in  this  article.  Bnt  this  snbdiyision 
does  not  apply  to  a  case  where  the  person  to  be  examined  is 
a  party  to  the  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be 
the  adverse  party  is  of  fnll  age  and  a  resident  of  theState,  or 
Bojonming  within  the  State;  or  that  he  has  an  office  within 
the  State  where  he  regularly  transacts  business  in  person, 
specifying  the  place,  and,  if  it  is  in  a  ciiy,  the  street  and 
street  number  or  oth*  r  designation  of  th-"  particular  locality; 
or,  if  two  or  more  persons  are  expected  to  be  adverse  parties, 
that  each  is  of  full  age  and  so  rekl'^ent  or  sojourning  or  has 
an  office;  also  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  applicant's  rights,  that  the  witness' 
testimony  should  be  perpetuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  last  nections.  And  if  the  party  sought 
to  be  examined  is  a  corporation,  the  affid  ivit  shall  state  the 
name  of  the  officers  or  directors  thereof,  or  any  of  them 
whose  testimony  is  necessary  nnd  material  or  the  books  and 
papers  as  to  the  contents  of  which  an  examination  or  inspec- 
tion is  desired,  and  the  order  to  be  made  in  respect  thereto 
shall  direct  the  examination  of  such  persons  and  the  produc- 
tion of  such  books  and  papers. 

§  878.  [AnCd  1877,  1879,  1884^  1893.  1894.]    The  judge  to 
whom  suca  an  affidavit  is  presented  must  grant  an  order  for  ?J^^^'  ^'  ^ 
th«  examination,  if  an  action  is  pending;  if  uo  action  ispend-  J  ^y.  Supp. 
ing  he  must  g^nt  it  if  there  be  reisonable  ground  to  believe  323. 
that  an  action  vill  be  brought,  as  stated  in  the  affidavit,  and  ^'^  ^**^  ^'' 
that  the  application  is  made  in  good  fitith  to  preserve  the  ex-  l^^'  i^  y  i 
peeted  testimony;  otherwise  he  mustdismibstue  application.  liQN.V.  29a 
Where  the  person  to  be  examined  is  a  party  to  a  pending  ac    ^^  Hun.  ..84. 
tion,  oris  expected  to  be  a  party  to  an  action  to  be  brought,  wid.es. 343. 
the  order  may,  in  the  diHcretion  of  the  judge,  design ute  and 
limit  the  particular  matters  as  to  wuich  he  shall  be  exaui- 
iufd.    In  every  action  to  recover  damages  for  perf^onal  in- 
jufies,  the  oourt  or  jud  'e,  in   granting  an  order  for  the 
examination  of  the  pbiintiff  before  trial  may,  if  the  defend- 
ant appl^  therefor,  direct  thnt  the  plaintiff  submit  to  a  physi- 
chI  examination  by  one  or  more  physicians  or  surgeons,  to  be 
designated  by  the  court  or  judge,  and  such  examination  shall 
be  had  and  made  under  such  restrictif  ns  and  directions  as  to 
the  court    or  judge   shall  seem    proper.      In   any  action 
brought  to  recover  damages  ft>r  personal  injuries,  where  the 
defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
iojuries  complained  o^  the  court  or  judge  shall  order  that 
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snch  physical  examination  b^  made,  and  if  the  party  to  be 
examined  shall  be  a  female  she  shall  be  entitled  to  have  snch 
examiualioa  before  physicians  or  surgeons  of  her  own  sex. 
The  order  must  require  the  party  or  persons  to  be  exauiined 
to  appear  before  thn  judge,  or  before  a  referee  named  in  the 
order,  for  the  purpose  of  taking  ihe  examination,  at  a  time 
and  place  therein  speoified.  The  ord^r  mnst  also  direct  the 
tame  of  strvioe  "f  a  copy  thereof;  which  must  be  made  with- 
in the  st'ite,  not  more  than  twenty,  nor  less  than  five  days, 
before  the  time  fixed  fi*r  the  examination,  unless  special 
circumstances,  making  a  different  time  of  service  necessary, 
are  shown  in  the  affidavit,  and  that  fact  is  recited  in  the 
order. 


29Abb.H.O.        §  874.     [i4m'dl877,  1881]  Witnesses'  fees,  at  the  rate 
^^*  pre  %cribed  by  law  in  an  action  in  the  supreme  court,  must  be 

paid  or  tendered  when  the  order  is  served  upon  the  party  or 
other  person  reqnirLd  to  atteud.  If  the  party  or  person  bo 
served  fails  to  obey  the  order,  his  attendance  may  be  com- 
pelled and  he  may  be  punished,  in  like  manner,  and  the  pro- 
ceedings Uiereon  are  tne  same,  as  if  he  failed  to  obey  a  sub- 
posnaisduei  from  the  court  in  which  the  action  is  pending, 
or,  if  no  action  is  pending  from  the  court  of  which  the  judge 
is  a  member. 


5SHnn,  347.  §  875-  [i4m'dl879.]  A  copy  of  the  order,  and  of  the  ail- 
davit  upon  which  it  was  granted,  must  be  served  upon  the 
attorney  for  each  party  to  the  action,  in  like  manner  as  a 
paper  in  the  action;  or,  if  a  party  has  not  appeared  in  the 
action,  they  must  be  served  upon  him,  as  directed  by  the  order. 
If  no  action  is  pending,  they  must  be  personally  served  upon 
each  of  the  persons  named  therein  as  expected  adverse  par- 
ties. 


99  Abb.  K.O 
436. 


§  876*  [Am'd  1879.1  Upon  proof,  by  affidavit,  that  ser- 
vice  of  a  copy  of  the  order  and  of  the  affidavit  has  been  duly 
made,  as  directed  in  the  order,  the  judge  or  the  referee  must 
proceed  to  take  the  deposition  of  the  witness,  at  the  time 
and  place  specified  in  the  order.  He  may  from  time  to  time, 
adjourn  the  examinati'  n  to  another  day,  and  to  another  place, 
wiUiin  the  same  couoty.  Sections  eight  hundred  and  fifty-six, 
eight  hundred  and  fifty-seven,  and  eight  hundred  and  fifty- 
eight  of  this  act  apply  to  the  examination  of  a  party  or  a  per- 
son ex|>ected  to  be  an  adverse  party,  taken  as  prescribed  in 
this  article. 
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§  877-  [  ^Wd  1877,  1882.]  Where  the  party  or  other  per- 
son to  be  examined  is  confined  in  a  prison  or  ja*l  within  the 
Btate,  under  a  sentence  for  a  felony,  that  fact  mast  be  stated 
in  the  affidayit,  and  his  deposition  may  be  taken  as  prescribed 
in  the  foregoing  sections,  as  if  he  was  not  so  confined,  exce]^t 
that  in  saon  a  case,  the  granting  or  ref  asinff  the  order,  and  if 
granted,  the  appointment  of  a  referee  to  tejLe  the  testimony, 
IS  always  in  the  discretion  of  the  jndge.  The  order  most  re- 
qvlre  the  production  of  the  prisoner  by  the  person  in  charge 
of  the  prison  or  jail,  at  the  prison  or  jau;  but  it  may  prescribe 
snch  regnlations  and  restrictions  with  respect  thereto  as  the 
jndge  deems  proper. 


§  87a  iRepeaUdlSn.] 

§  879-  Mm'd  1882]  The  parties  to  an  action  may  stipu- 
late in  writing  that  the  deposition  of  a  competent  witness,  to 
be  used  therein,  may  be  taken  before  a  judge  or  referee,  at  a 
time  and  place  specified  in  the  Btipnl.it.  on,  either  ondly  or 
upon  interrogatories  to  be  agreed  upon  in  like  manner.  The 
witness  may  be  subpoenaedf  to  attend  the  examination  as 
upon  a  trial,  and  the  j  ndge  or  referee  may  take  hss  dep  sition, 
as  if  an  order  had  been  made  by  the  court  directing  it  to  be 
so  taken.  But  this  section  does  not  apply  to  a  case  specified 
in  section  eight  hundred  and  seTenty-seven  of  this  act. 


§  880-  [Am'd  1879.]  The  examination  of  a  party,  or  an  88  Hon.  !• 
expected  party,  is  subject  to  the  same  rules  as  if  he  was  J!^^^'^*^ 
examined  upon  the  trial.  The  judge  or  referee,  upon  every  ^^* 
other  examination,  taken  as  prescribed  in  this  article,  must 
insert  therein  every  answer  or  deolaraiion  of  the  person  ex- 
amined, which  either  party  requires  to  be  inserted.  The 
deposition,  when  completed,  must  be  carefally  read  to  and 
subscribed  by  the  person  examined;  must  be  certified  by  the 
judge  or  referee  taking  it;  and,  within  ten  days  thereafter, 
must  be  filed  in  the  office  of  the  clerk;  or,  if  no  action  is 
pending,  in  the  office  of  the  clerk  of  the  county  in  which  it 
was  taken;  together  with  the  stipulation  or  order  under 
which  it  wns  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and 
of  the  affidavit.  If,  upon  an  examination  before  a  referee, 
the  person  examined  refuses  to  answer  any  question,  the 
referee  must  report  the  fact  to  the  court  or  judge,  who  must 
determine  whether  the  question  is  releyant,  and  whether 
the  witness  is  bound  to  answer  it. 
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siAbb.  N.O.       §  881*  Thedeposition,  or  a  certifted  copy  thereof,  maybe 
369.  read  i a  evi deo ce  by  cither  party,  at  t he  trial  o f ,  or  upon  the  as- 

sessment  of  damagen,  by  writ  of  inquiry,  or  upon  a  reference* 
or  otherwi-^e,  in  the  action  speciHedin  (he  original  affidavit 
or  s'ipulauon;  or  anyoihcr  action  thereafter  brooght,  be- 
tween the  same  partifH,  or  betu  een  the  parties  claiming  un- 
der them,  or  either  of  them ;  or,  if  no  action  is  pending,  an  ac- 
tion thrreafti-r  brought,  between  the  persons  named  in  the 
or  ginal  affidavit  as  expected  parties,  or  between  persons 
daimiog  under  them  or  either  of  them. 


^ 
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§  882.  [Am'<21883.]  But  such  a  deposition,  except  that  of  07  v  y  sn, 
a  party,  taken  at  the  instance  of  an  adverse  party,  or  a  depo-  '"  '  *  • 
sition  taken  in  pursuance  of  a  stipulation,  as  prescribed  in  this 
article,  shall  not  be  so  read  in  eviaence  until  it  nas  been  satisfac- 
torily proved,  that  the  witness  is  dead,  or  is  unable  personally 
to  att-end  by  reason  of  his  insanity,  sickness  or  other  infirmity, 
or  that  he  is  confined  in  a  prison  or  jail ;  or  that  he  has  been 
and  is  absent  from  the  State,  so  that  his  attendance  could  not 
wiUi  reasonable  diligence  be  compelled  by  subpoena. 

§  883.  A  deposition,  so  read  in  evidence,  has  the  same  ef-  x  xsao  CoH' 
feet,  and  no  other,  as  the  oral  testimony  of  the  witness  would  sol.  Act. 
have ;  and  an  objection  to  the  competency  or  credibility  of  the 
witness ;  or  to  the  relevancy  or  substantial  competency  of  a 
question  put  to  him.  or  of  an  answer  given  by  nim ;  may  be 
made,  as  if  the  witness  was  then  personally  examinedi  and 
without  being  noted  upon  the  deposition. 

§  884.  The  ori^nal  affidavits,  filed  with  such  a  deposition^  so  Abb.  N.a 
or  certified  copies  thereof,  are  presumptive  evidence  of  the  86n. 
facts  therein  contained,  to  show  a  compliance  with  the  provi- 
sions of  this  article. 

§  886.  iAni^d  1887.]  Where  a  party  intends  to  make  or 
oppose  a  motion  in  a  court  of  record,  other  than  a  court  speci- 
fied in  subdivision  sixteen,  seventeen,  eighteen  or  nineteen  of 
section  two  of  this  act,  and  it  is  necessary  for  him  to  have  the 
affidavit  or  deposition  of  a  person  not  a  party,  to  use  upon  the 
nM>tion,  the  court,  or  a  judge  authorized  to  make  an  order  in 
the  cause,  mav,  in  its  or  his  discretion,  make  an  order  appoin- 
ting a  referee  to  take  the  deposition  of  that  person.  The  order 
must  be  founded  upon  proof,  by  affidavit,  that  the  applicant 
intends  to  make  the  motion,  or  that  notice  of  a  motion  has  been 
given,  which  the  applicant  intends  to  oppose.  The  affidavit 
must  specify  the  nature  of  the  motion,  ana  must  ^how  that  the 
affltiavit  or  deposition  is  necessary  thereon,  and  that  such  per- 
son has  refusea  to  make  an  affidavit  of  the  facts  which  the  ap- 
plicant verily  believes  are  within  his  knowledge.  The  order 
may  be  made  upon  or  without  notice.  The  person  to  be  exam- 
ined may  be  subpoenaed,  and  compelled  to  attend,  as  upon  the 
trial.  The  deposition,  when  taken,  must  be  deliverea  to  the 
attorney  for  the  party  who  procured  the  order,  unless  the  or- 
der provides  for  a  different  disposition  thereof. 

g  880.  Where  a  person  to  be  examined,  as  prescribed  in 
this  article,  is  a  resident  of  the  State,  he  shall  not  be  required 
to  attend  in  any  county,  other  than  that  in  which  he  resides, 
or  where  he  has  an  office  for  the  regular  transaction  of  busi- 
ness, in  person.  Where  he  is  not  a  resident,  he  shall  not  be  re- 
quired to  attend  in  any  other  county,  than  that  wherein  he  is 
served  with  a  subpoena,  unless^  for  special  reasons,  stated  in 
the  affidavit,  the  order  otherwise  directs 
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Id.;  to  be  annexed  ;  direc« 

tions  for  return. 
Commission   to    examine 

upon  oral  question  p. 
When    open   commission 

may  issue,  or  depositions 

may  be  taken. 
Dep  isitiona  where  adverse 
party  is  an  infant  or  com- 
mittee. 
Notice  of  examination  ap- 

on  oral  questions. 

897.  Open  Commission. 

898.  Order    directing    deposi- 

sitions  to  be  taken. 
Before  wiiom  depositions 

may  be  talc  en ;  notice  of 

taking. 

How  depositons  tnken. 
Commission  or   order    to 


893. 
894. 


8»f 


896. 


889. 


900. 
901. 


fi  I>em.  298.  §  887.  [Am'd  1879.] 
4  N.T.Supp.  tion,  where  it  appears, 
708. 

9  App. 
670. 


take    depoflf lions ;    how 
executed  and  returned. 
i  902.  Certificate  of  execution. 

903.  Certificate,  a  sufficient  re- 
turn. 

904.  Return  by  agent. 
90.^.  If  agent  is  sick  or  dead. 
906, 907.      Filing      deposiUpo, 

et«.,  so  returned. 

906.  Commission,  etc.,  by  con- 
sent. 

900.  Where  return  to  be  kept ; 
parties  may  inspect  it^ 
etc. 

910.  When  deposition  may  be 
iiuppressed. 

911.  DepK)sition8,etc.,evidence. 

912.  When  interrogatories  and 
depositions  may  be  in  a 
foreign  langnnge. 

913.  Letters  rogatory. 

In  a  case  specified  in  the  next  sec- 
.  ^y  affidavit,  on  the  application  of 
either  partv,  that  the  testimony  of  one  or  more  witnesses,  not 
DlT.  'Within  the  State,  is  material  to  the  applicant,  a  commission 
may  be  issued,  to  one  or  more  competent  persons,  named 
therein,  authorizing  them,  or  any  one  of  them,  to  examine  the' 
witness  or  witnesses  named  therein,  under  oath,  upon  the 
interrogatories  annexed  to  the  commission  ;  to  take  anc!  certify 
the  deposition  of  each  witness,  and  to  return  the  same,  and 
the  commission,  according  to  the  directions  given  in  or  with 
the  commission.  The  applicant,  or  any  other  party  to  the 
action,  may  be  thus  examined. 

§  888.  lAni'd  1894,  1895,  amendmml  io  take  tffeH  January 
1,  1896.]  Such  a  commission  may  be  issued  in  either  of  the 
following  cases : 
186  K.Y.37a.  1.  Where  a  party  to  an  action  brought  in  a  court  of  record 
is  in  defanlt  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages  bv  a 
writ  of  inquiry  or  upon  a  reference;  or  otherwise,  to  enable 
the  court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  aginst  the 
adverse  party  in  an  action  brought  in  a  court  of  record;  and 
the  testimony  is  required  in  order  to  carry  the  judgment 
into  effect. 

3.  Where  an  appeal  from  a  final  judgment  rendered  in  the 
supreme  court,  the  city  court  of  the  city  of  New  York,  or  a 
county  court,  or  a  motion  for  a  new  triul  in  either  of  those 
courts  is  pending,  und  the  testimony  will  be  material  and 
necessary  to  the  applicuut  in  the  prosecution  or  defense  of 
the  action  if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  'before  the  joinder  of 
issue,  in  an  action  brought  in  either  of  the  courts  specified 
in  the  last  subdivision ;  and  there  is  reason  to  apprehend 
that  before  issue  is  joined  and  an  application  fur  a  commis- 
sion can  thereafter  be  made,  the  witness  will  die  or  become 
unable  to  give  his  testimony  or  remove  so  th  it  his  testimony 
can  not  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined  in  an  action 
pending  in  a  court  of  record  and  the  testimony  is  material 
to  the  applicant  in  the  prosecution  or  defense  thereof. 

6.  In  special  proceedings. 

§  889*    In  ft  case  specified  in  subdivision  third  of  the  last 
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section,  if  the  appeal  has  been  taken  to  another  court,  the 
application  must  oe  made  to  the  court  in  which  the  judgment 
was  rendered ;  and  an  order,  directing  the  commission  to  be 
issued,  may  be  granted  or  refused,  in  the  discretion  of  that 
court.  In  a  case  specified  in  either  of  the  other  subdivisions 
of  that  section,  the  application  may  be  made  to  the  court,  or 
a  judge  thereof,  or,  in  the  supreme  court,  to  the  county  judge 
of  the  county,  where  the  action  is  triable ;  and  it  must  be 
granted,  upon  satisfactory  proof  of  the  facts  authorizing  it, 
unless  the  court  or  judge  has  reason  to  believe,  that  the  appli- 
cation is  not  made  in  good  faith,  or  unless  an  order  for  an. 
open  conmiission,  or  for  taking  depositions,  is  made  as  pre- 
scribed in  this  article.  Notice  of  the  application  must  be  given 
to  the  adverse  party,  unless  he  is  in  default  for  want  of  an 
appearance.  Upon  granting  the  order,  the  court  or  judge 
may,  in  any  case,  impose  su(m  terms  as  justice  requires. 

§  890.  Where  the  order  is  made  bv  a  judge,  out  of  courts 
it  must  be  entered  in  the  office  of  the  clerk.  It  shall  be  grant* 
ed,  only  in  a  case,  where  the  court  would  grant  it,  and  upon 
the  same  terms ;  and  it  is  subject  to  the  control  of  the  courU 

§  8Q1.  Unless  the  interrogatories,  to  be  annexed  to  the 
commission,  are  settled  by  consent  of  the  parties,  they  must 
be  settled,  upon  notice,  by  a  judge  of  the  court,  or,  in  the  su- 
preme court,  by  the  county  judge  of  the  county,  where  the 
action  is  triable,  as  prescribed  in  the  general  rules  of  practice. 

§  8Q2.  The  interrogatories,  when  settled,  must  be  annex- 
ed to  the  commission.  Either  party  must  be  allowed  to  insert 
therein  any  question,  pertinent  to  the  issue,  which  he  pro- 
poses. Unless  the  parties  stipulate  in  writing,  or  the  order 
granting  the  conunission  prescribes,  how  it  shall  be  returned, 
the  judge  must  indorse,  upon  the  conmiission,  the  proper 
direction  for  that  purpose.  Unless  the  court  or  judge  thinks 
proper  to  direct  it  to  be  returned  by  an  agent,  it  must  be  re- 
turned through  the  post-office. 

{  898.  lAm*d  1877,  1895,  arMndment  to  take  effect  Jamtary  186N  T  272. 
1,1896.]  Where  an  issne  of  fact,  joined  in  an  action,  is 
pending  in  the  supreme  court,  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  the  parties  may  stipulate,  in 
writing,  or  the  court  to  which^  or  the  judge  to  whom,  an 
application  for  a  commission  is  made,  ma^,  in  its  or  his  dis- 
cretion, direct^  in  the  order,  that  a  commission  issue  with- 
out written  interrogatories,  and  that  the  depositions  be 
tHken  upon  oral  questions  ;  or  that  a  commission  issue  to 
take  the  deposition  of  one  or  more  witnesses,  designated  in 
the  order,  partly  upon  oral  questions  and  partly  upon 
written  interrogatories,  r  r  to  take  the  deposition  of  one  or 
more  witnesses,  designated  in  the  order,  upon  oral  ques- 
tions, and  one  or  more  witnesses,  designated  in  the  order, 
vpon  written  interrogatories. 

§  804.  Where  an  issue  of  fact,  joined  in  an  action,  is  ioAbb.H.Q 
pending  in  either  of  the  courts  specined  in  the  last  section,  the  824. 
parties  may  stipulate,  in  writing,  or  the  court,  or  a  judge 
thereof,  or,  in  the  supreme  court,  the  county  judge  of  the 
county  where  the  action  is  triable?  may,  in  its  or  his  discre- 
tbn,  upon  the  application  of  either  party,  and  upon  satis- 
factory proof,  by  aflSdavit,  that  one  or  more  witnesses,  not 
within  the  State,  are  material  and  necessary  in  the  prosecu- 
tion or  defence  of  the  action,  make  an  order,  upon  such  terms 

«k«  it.  nr  liA  t\t»*»mfi  nrnnpr.  A\rf^f»t.incr  thut  a.n  OTM>n   nnmmisiiion 
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iftsue,  or  that  depositions  be  taken,  as  prescribed  in  the  follow* 
ing  sections  of  this  article. 

4  l>«in.  83a  2  89  •  Depositions  whnre  adrerso  partj  is  an  infant 
or  committee.  [Am'd  1879,1897.]  The  last  two  sections 
are  not  up  jitcable,  where  the  adverse  party  is  an  infant,  or 
the  co.umittee  of  a  person  judicially  d^ared  to  be  incapa- 
bl)  of  managing  hi^  affairs,  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness.  Nor  can  the  applicant  be  examined 
in  his  own  behalf,  as  prescribed  in  those  sections,  except  by- 
consent  of  the  parties. 

^  890.  Where  a  commission  in  issued,  to  take  testimony 
without  written  interrogatories,  as  prescribed  in  section  eight 
hundred  and  ninety -tliree  or  section  eight  hundred  and  ninety- 
four  of  this  act,  notice  of  the  time  and  place  of  the  examina- 
tion of  a  witness,  by  virtue  thereof,  naming  the  witness,  must 
be  served  as  prescribed  in  section  eight  hundred  and  ninety- 
nine  of  this  actb 

§  897.  An  open  commission  must  be  directed  to  one  or 
more  persons,  named  therein,  and  must  authorize  them,  or 
any  one  of  them,  t-o  examine  any  witness  who  may  be  pro- 
duced by  either  party,  on  or  before  a  day  specified  therein, 
upon  oral  questions  to  be  put  to  the  witness,  when  he  is  pro- 
duced ;  to  take  and  certiiy  the  deposition  of  each  witness  so 
examined  ;  and  to  return  the  simie,  and  the  commission,  im- 
mediately after  the  expiration  of  the  time  limited  for  the 
production  of  witnesses,  according  to  the  directions,  given  in 
or  with  the  commissiotu 

§  898.  An  order,  directing  that  depositions  be  taken, 
must  specify  the  time  within  which  they  must  be  taken,  ana 
the  manner  in  which  they  must  be  returned.  It  may  also 
contain  such  additional  directions,  not  inconsistent  with  the 
next  section,  with  respect  to  the  time  and  manner  of  giving 
notice,  as  the  court  or  judge  deems  proper.  The  order  mu£ 
be  entered  in  the  clerk's  office  ;  and  a  certified  copy  thereof 
must  be  annexed  t.o  each  deposition,  or  set  of  depositions,  re- 
turned as  prescribed  in  the  following  sections  of  this  article. 

§  899.  A  deposition  may  be  taken,  pursuant  to  such  an 
order,  before  a  pei-son  mutually  agreedf  upon  by  the  parties, 
or  a  chancellor,  or  a  judge  of  a  court  of  rec<:)rd,  or  the  mayor 
or  other  chief  magistrate  of  a  city,  or  a  justice  of  the  peace  of 
the  State  or  Territory,  where  the  witness  is  •  who  is  not 
counsel  or  attorney  for  either  party,  and  would  not  be  dis- 
qualified, by  reason  of  affinity  or  consanguinity  to  a  party,  or 
interest  m  the  event,  from  serving  as  a  juror  upon  the  trial  of 
the  action,  within  the  State.  Written  notice  or  tne  time  and 
place  of  taking  a  deposition,  specifying  the  name  of  the  wit- 
ness, and  the  person  before  whom  it  will  be  taken,  must  be 
served  by  the  partv,  at  whose  insttmce  it  is  taken,  upon  the 
attorney  for  the  adverse  party.  The  time  for  serving  such  a 
notice  must  be,  at  least,  fi\'e  judicial  days  before  the  deposi- 
tion is  taken  ;  and  one  judicial  day,  in  adiiition,  for  each  fifty 
miles,  by  the  usual  route  of  travel,  between  the  residence  of 
the  attorney  for  the  adverse  party,  and  the  place  where  the 
deposition  is  to  be  taken. 

§  900.  Upon  the  examination  of  a  witness,  without  writ- 
ten interrogatories,  by  virtue  of  a  commission,  or  of  an  order 
to  take  depositions,  the  commissioner,  or  the  person  before 
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whom  the  deposition  is  taken,  must  take  down,  or  cause  to  be 
taken  down,  as  prescribed  in  the  next  section,  the  substance 
of  the  witness's  testimony  ;  unless  he  is  directed,  in  the  com- 
mission or  the  order,  or  required  by  the  person  appearing  for 
either  party,  to  insert  in  the  deposition  any  or  all  oi  the 
questions  or  answers,  word  for  word.  Uoless  the  oommissioii 
or  order  otherwise  directs,  the  person,  appearing  for  either 
party,  may  ask  any  question,  which  he  deems  proper,  and  the 
witness's  answer  must  be  Uiken  accordingly,  the  objections 
thereto  being  reserved,  without  being  specified  at  the  time  of 
examination.  A  copy  of  this  section  must  be  annexed  to  each 
commission  to  take  testimony  without  written  inten\>g[atories, 
and  to  each  certified  copy  of  an  order  to  take  a  deposition. 

§  OOl.  The  person,  to  whom  a  commission  is  directed,  or 
before  whom  a  deposition  is  taken,  unless  otherwise  expressly 
directed  in  the  commission,  or  in  the  order  for  taking  the 
depositions,  must  execute  toe  commission,  or  the  order,  as 
follows : 

1.  He  mustpnblicly  administer,  to  each  witness  examined, 
an  oath  or  amrmation  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  as  to  the  matters  representing 
which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  tiO  wri- 
ting, or  cause  it  to  be  reduced  to  writing,  by  a  disinterested 
person.  After  it  has  been  carefully  read,  to  or  by  the  wit- 
ness, it  must  be  subscribed  by  the  witnesa 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if 
the  witness^  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposi- 
tion to  which  it  relates,  subscribed  by  the  witness  proving  it, 
and  numbered  or  otherwise  identified,  in  writing  thereupon, 
by  the  oonmiissioner,  or  person  takmg  the  deposition,  who 
must  subscribe  his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition  ;  he 
must  annex  all  the  depositions  and  exhibits  to  the  commission, 
or  to  a  certified  copy  of  the  order  for  taking  the  deposition, 
with  the  certificate  specified  in  the  next  section  ;  and  he  must 
dose  them  up  under  his  seal,  and  address  the  packet,  to  the 
clerk  of  tti^  court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-oiBce,  he  must  immediate- 
ly deposit  the  packet^  so  addressed,  in  the  post-office,  and  pay 
the  postage  thereon. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  in- 
stance it  was  issued  or  granted,  the  packet  so  addressed  must 
be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons. 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

§  902.  The  commissioner  or  other  person,  before  whom    '8  Hun,  616. 
one  or  more  aepositions  are  taken,  must  subscribe,  and  annex 
to  each  deposition,  a  certificate,  substantially  in  the  following 
form,  the  blanks  being  properly  filled  up  : 
"State "  (or  " Territory  ")  "  of  »  J   .  . 

"  County  "  (or  "parish » V *  of  m^- 
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"I,  ,  flo  certify  that  ,  the  witness,  per- 

sonally appeared  before  nie  on  the  day  of  , 

at  o'clock  in  the  noon,  at  the  ^  in 

the  State  "(or  "  Territory  ")'"  of  ,  and  after  heme; 

sworn"  (or  "affirmed,"  as* the  case  may  be),  "to  testify  the 
tnitii,  the  whole  truth,  and  uothinsc  hut  the  truth,  did  depose 
to  the  m  itters  contained  in  the  foreormnjj:  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorse<l  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscri- 
bed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  lurther  certify  that  appeared  in  behalf  of  the 

,  and  that  appeared  in  behalf  of  the 

n 

§  003.  The  certificate,  specified  in  the  last  section,  is  a 
sufficient  return  to  a  commission. 

78  Hun,  u]6.  §  904.  If  the  packet,  specified  in  section  nine'hundred  and 
one  of  this  act,  is  deliverea  to  an  agent,  he  must  deliver  it  to 
the  clerk,  to  whom  it  is  addressed,  or  to  a  judjj^e  of  the  court, 
<)ither  of  whom  must  receive  and  0{>en  it.  upon  the  agent  ma- 
king affidavit,  that  he  received  it  from  the  nands  of  the  com- 
missioner, or  the  person  who  t<x>k  the  deposition,  and  that  it 
has  not  been  opened  or  altered,  since  he  so  received  it. 

§  00^.  If  the  agent  is  dead,  or,  from  sickness  or  other  casu- 
alty, is  unable  to  deliver  the  paeket  personally,  as  prescribed 
in  the  last  section,  it  must  be  received,  by  the  clerk  or  judge, 
from  the  hand*  of  any  other  pei*son,  upon  the  latter  making  ar. 
afll  lavit,  that  he  received  it  from  the  agent ;  that  the  agent  i<i 
dead,  or  otherwise  unable  to  deliver  it ;  that  it  has  not  beeri 
opened  or  altered  since  he  received  it,  and  that  he  believes 
that  it  has  not  been  opened  or  altered,  since  it  came  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposi- 
tion 

B  Abb   N        ^  906.  The  clerk  or  judge,  who  receives  and  opens  the 
C  382    "     *    packet,  as  prescribed  in  the  last  two  sections,  must  indorse 
78  Hnn,  SIR.  thereupon,  and  sign',  a  note  of  the  time  of  the  receipt  and  open- 
ing thereof,  and  immediately  file  it  in  the  office  of  the  clerk,  to- 
gether with  the  affidavit  of  the  person,  who  delivered  it  to 
him. 

78  Hun.  ry\CK  §  907  If  the  packet  is  transmitted  through  the  postof- 
flce,  the  clerk,  ti»  whom  it  is  addressed,  must  receive  it  from 
the  post-office,  ofxin  it,  indorse  thereupon,  and  sign,  a  like  not^e 
of  the  time  of  the  receipt  and  opening  thereof,  and  immediate- 
ly file  it  in  his  office. 

^  90d.  A  commission  may  issue,  or  an  order  to  take  depo- 
sitions may  be  made,  by  c  )nsent,  in  a  ciuse  where  either  may 
be  directed  by  the  court  or  a  judge,  as  prescribed  in  this  arti- 
cle. On  filing  a  stipulation  to  that  effect,  signed  by  the  attor- 
neys for  the  parties,  the  clerk  must  enter  an  order  accordinjrly: 
and  thereupon  the  attorney  for  the  party,  procuring  the  ordeV, 
may  insert  in  the  commission,  or  indoi-se  upon  or  annex  to  it^ 
or  the  order,  the  neeess  iry  directions  for  the  execution  and  re- 
turn thereof,  according  to  the  stipulation. 

78  Hnn,  516.  ^  909  A  commission,  or  copy  of  an  order  to  take  depo* 
sitions,  with  the  certificates,  returns,  depositions,  and  exhibits 
thereto  annexed,  must  remain  on  file  in  the  office  of  the  clerk, 
unless  otherwise  urovide<l  bv  the  stipulation  of  the  parties, Or 
unless  the  court,  ny  a  sm^cial  orrlt»r,  directs  tliem  to  be  filed  in 


otnerwisc  urovi<ie<i  ov  me  st 
the  court,  ny  a  smvial  order, 
Ice  of  another  clerk.    Thev 


the  office  of  another  clerk.    They  are  always  open  to  the  in- 
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spection  of  the  partien.  either  of  whom  is  entitled  io  a  oopy  of 
tnem,  or  of  any  part  thereof,  on  payment  of  the  fees  allowed 
by  law. 

§  QIO.  Where  it  appears,  by  affidavit,  that  a  deposition   a8Hon,5l& 
has  been  improperly  or  irregularljr  taken  or  returned ;  or  that  188  N.T  868. 
the  personsil  attendance  of  the  witness,  upon  the  trial,  oould 
have  been  procured,  with  due  diligence,  by  a  subpoena;  or  JLj^^^'  ^*^* 
that  the  attorney  for  either  party  has  practiced  any  fraud,  or       * 
unfair  or  overreaching  conduct,  to  the  prejudice  of  tne  adverse 
party,  in  the  course  of  the  proceeding ;  an  order,  for  the  sup- 
pression of  the  deposition,  may  be  made  by  the  court,  upon 
the  application  of  the  party  aggrieved,  upon  notice  to  the  ad- 
verse party. 

§911.  A  deposition,  taken  and  returned  as  prescribed  iiL 
this  article,  -or  an  exemplified  copy  thereof,  if  tne  original  is 
filed  in  another  codnty,  may,  unl««i  it  is  suppressed  as  pre- 
scribed in  the  last  section,  be  read  in  evidence  by  either  par- 
ty. It  has  the  same  effect,  and  no  other,  as  the  oral  testimony 
of  the  witness  would  have ;  and  an  objection  to  the  competen- 
cy or  credibility  of  the  witness,  or  to  the  relevancy,  or  sub- 
stantial competency ,  of  a  ouestion  put  to  him,  or  of  an  answer 
given  by  him,  may  be  maae,  as  if  the  witness  was  then  per- 
sonally examined,  and  without  being  noted  upon  the  deposi- 
tion. 

§912.  [Am*dlS95,  ammdmer.t  to  take  effect  January  1,  i88N.Y.a7a. 
18$6.]  Upon  nn  application,  made  in  the  supreme  court, 
the  city  court  of  the  city  of  New  York,  or  a  county  court, 
for  a  commission  to  be  issued  to  a  foreign  country,  if  it 
satisfactorily  appears,  by  affidavit,  that  the  witness  does  not 
nnderstand  the  iiluglish  language,  the  order  for  the  commis* 
sion  may,  in  the  discretion  of  the  court  or  judge,  direct  that 
written  interrogatories  annexed  thereto,  by  way  of  direct  or 
cross-examination,  be  framed  in  the  English  language,  and 
also  in  a  foreign  language;  that  only  the  interrogutories 
framed  in  the  foroignliingunge  be  put  to  the  witness;  and 
that  his  answers  })e  taken,  and  the  certificates  be  made  out 
in  the  same  language.  Where*  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the 
adverse  party,  of  a  reasonable  sum,  fixed  therein,  for  the 
expense  of  procuring  the  interrogatories,  in  his  behnlf,  to 
be  tninsluted.  The  judge,  who  settles  the  interrogatories, 
must  settle  them  in  the  foreign  hmguage,  and  in  the  English 
LtUunage ;  and  for  th^tt  purpose,  he  m>iy  c  11  in  the  assistance 
ol  one  or  more  experts,  whose  compensation  must  be  fixed 
by  the  judge,  and  paid  by  the  applicant.  When  the  deposi- 
tion is  read  in  evidence,  it,  and  the  interrogtitories,  must  be 
int<;r{^reted  into  the  English  language,  as  if  the  witness, 
being  nnnble  to  speak  the  English  language,  was  personally 
present  and  testifying. 

§  018.  Letters  rogatory  may  be  issued  from  either  of  the  iM  N.T.an 
oourts  specified  in  the  last  section,  in  its  discretion,  in  a  cuse 
where  a  commission  may  be  i«wued,  as  prescribed  in  this 
article,  upon  satisfcuitory  proof,  by  affidavit,  that  there  is 
good  reason  to  believe,  that  the  ends  of  justice  will  be  better 
promoted  thereby,  than  by  the  issuin*?  of  u  commission  ;  not- 
withstandii^that  a  commission  can  bo  executed,  in  the  country 
to  which  they  are  sent.  Letters  rogatory  ctm  be  issued  only 
to  examine  one  or  more  witnesses,  upon  written  interroga- 
tories, annexed  thereto  ;  which  must  be  framed  and  settled, 
fuid  the  depositions  must  be  returned,  as  nrescribed  In  thii 
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artide,  with  respect  to  the  interrogatories  annexed  to  a  com- 
nuanon,  and  the  depositions  taken  thereunder. 

ARTICLE  THIRD. 

DKPOSmONB,  TAKEN  WTTHIN  THE   STATE,  FOR  USE  WITHOUT 

THE  State. 

I  914.  In  what  oaaes  deposition  |  918.  Jugtico  of  the  peace  may 

may  be  taken.  subpcena  witness. 

916.  Subposna  to  witness.  *  919.  Taking  and  retarn  of  dep> 

916.  Contents  of  subposna.  osition. 

917.  Subpcsna  -when   no    com-  920.  Penalty  for  not  appearing. 

mission  is  Issaed. 

1 1391  C!on-  §  014.  A  party  to  an  action,  suit,  or  special  proceedings, 
Bol.  Act.  civil  or  criminal,  pending  in  a  court  without  the  State,  either 
80  Abb.N.O.  in  the  United  States,  or  m  a  foreign  country,  may  obtain,  in 
68n.  the  manner  prescribed  in  this  article,  the  testimony  of  a  wit>- 

ness  within  the  State,  to  be  used  in  the  action,  suit,  or  special 

proceeding. 

80  Abb.N.O.  §  016.  Where  a  commission  to  take  testimony,  within  the 
6^.  State,  has  been  issued  from  the  court,  in  which  the  action,  suit, 

136N.T.689.  or  special  proceeding  is  pending ;  or  where  a  notice  has  l>een 
given,  or  any  other  proceeding  has  been  taken,  for  the  pur- 
pose of  taking  the  testimony,  within  the  State,  pursuant  to 
the  laws  of  the  State  or  country,  wherein  the  court  is  located, 
or  pursuant  to  the  laws  of  the  United  States  if  it  is  a  court  of 
the  United  States  ;  the  commission,  notice,  or  other  paper, 
authorizing  the  testimony  to  be  taken,  may  be  presented,  in 
behalf  of  the  party  desiring  to  obtain  it,  to  a  justice  of  the 
supreme  court,  or  a  county  judge,  with  proof,  by  affidavit, 
that  the  testimony  of  the  witness  is  material  to  the  party. 
The  judge  must  thereupon  issue  a  subpoena  to  the  witness, 
commanding  him  to  appear  before  the  commissioner  named  in 
the  commission  ;  or  before  a  commissioner,  within  the  State, 
for  the  State,  Territory,  or  forei^  country,  in  which  the 
notice  was  giveu,  or  the  proceeding  taken  ;  or  before  the 
officer  designated  in  the  commission,  notice,  or  other  paper, 
by  his  title  of  office  ;  at  a  time  and  place  6[>ecitled  in  the 
subpoena,  to  testify  in  the  action,  suit,  or  special  proceeding. 

§  916.  The' place,  where  the  witness  is  commanded  to 
attend,  must  be  within  the  county  in  which  he  resides  or  so- 
journs ;  or,  if  it '  is  in  another  county,  not  more  than  forty- 
miles  distant  from  his  residence,  or  tne  place  of  his  sojourn. 

i  1891,  Con-  §  917.  [Arn'd  1877.]  Where  an  action,  suit,  or  special 
sol.  Act.  proceeding  is  pending  in  a  court  of  another  State,  or  of  a  Terri- 
J  CiT.  Pro.  tory,  or  of  the  United  States,  and  proof  is  made,  by  affidavit, 
"^*  to  the  satisfaction  of  a  justice  of  the  supreme  court,  or  a 

county  judge,  as  follows  : 

1.  That  a  person,  residing  or  sojourning  within  the  State,  is 
a  material  witness  for  either  party. 

2.  That  a  commission,  to  take  tliie  testimony  of  the  witness, 
has  not  been  issued. 

8.  That,  according  to  the  course  and  practice  of  the  court, 
in  which  the  action,  suit,  or  special  proceeding  is  pending,  the 
deposition  of  a  witness,  taken  as  the  one  applied  for  is  re> 
quired  to  be  takeu.  is  authorized  to  be  received  in  evidence 
on  the  trial  or  hearing. 

The  judge  must  issue  a  subpoena,  commanding  the  witness 
to  appear  before  him,  at  a  specified  time,  and  at  a  place  with- 
in the  county  in  which  the  witness  resides  or  sojourns,  to 
testify  in  the  action,  suit,  or  special  proceeding. 
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§  918.  [AnCd  1877.]  Where  proof  is  madOi  by  affidavit 
or  otherwise,  to  the  satisfaction  of  a  justice  of  the  peace  : 

1.  That  a  civil  action,  suit,  or  special  proceediuK  is  pendine 
In  a  court  of  another  State,  or  of  a  Territory,  or  oi  the  United 
States. 

2l  That  a  person,  residing  or  sojourning  in  the  town  or  city, 
in  which  the  justice  resides,  is  a  material  witness  for  either 

S.  That  accordin)^  to  the  practice  of  the  court,  in  which  the 
action,  ^t,  or  bpecial  proceeding  is  pending,  the  deposition  of 
a  witness,  taken  as  the  one  applied  for  is  rec]uired  to  be 
taken,  is  authorized  to  be  received  in  evidence  on  the  trial  or 
hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  witness 
to  appear  before  hiin^  at  a  specified  time,  and  at  a  place  with- 
in the  town  or  city,  m  which  the  witness  resides  or  sojourns, 
to  testify  in  the  action,  suit  or  special  proceeding. 

§  Q19.  The  officer  before  whom  a  witness  appears,  in  a 
case  specified  in  this  article,  must  take  down  his  testimony  in 
writing ;  and  must  certify  and  transmit  it  to  the  court,  in 
which  the  action,  suit,  or  8})ecial  proceeding  is  pending,  as  the 
practice  of  that  court  requires. 

§  &20,  A  person,  who  fails  to  appear,  at  the  time  and 
place  specified  in  a  subpoena,  issued  as  prescribed  in  this 
article,  and  duly  served  upon  him  ;  or  to  testify  ;  or  to  sub- 
scribe his  deposition,  when  correctly  taken  down  ;  is  liable  to 
the  penalties,  which  would  be  incurred  in  a  like  case,  if  he  was 
subpoenaed  to  attend  the  trial  of  an  action  in  a  justicc^s  court: 
ancf,  for  that  purpose,  the  officer,  before  whom  he  is  required 
to  appear,  possesses  all  the  powers  of  a  justice  of  the  peace 
upon  a  trial 

TITLE  IV. 

Docutrientary  evideiice, 

JLxnciM  1.  Doeamentary  eridence,  as  a  substitute  for  oral  testimony. 
2.  Proof  of  •  document  executed  or  remaining  within  the 

State. 
8.  Proof  of  a  document  remaining  in  a  court  or  public  office 
of  the  United  Stateti,  or  executed  or  remaiuing  wiib- 
out  the  State. 

ARTICLE  FIRST. 

DOCUIOERTABT  BVIDSirCB,  AS  A  SUBSTITUTX  FOB  ORAL  TXSn- 

MONT. 

i  921.  Certain  official  certificates,  of  foreign  bills. 

evidence.  2  926.  Affidavit  of  printer,  etc 4 

022.  Certificate,  etc.,  on    file,'  evidence. 

evidence.  927.  Id.;  of  service  of  notice. 

923.  No(ary*s    certificate,  evi-  Bis.  Marriage  certificate,  ev^ 

dence.  dence. 

924.  Notary^s  protest  and  mem-  929.  Book   of  foreign   eorpor- 

orandum ;     when      evi-  allon ;  when  evidence, 

dence.  930.  When  a  copy  thereof  is 

925.  Proof  of  presentment,  etc.,  evidence. 

931.  How  copy  to  be  verified. 

§  021.  Where  the  oflScer,  to  whom  the  legal  custody  of  a 
paper  belong^  certifies,  under  his  hand  and  official  sea(  that 
ne  nas  made  diligent  examination,  in  his  office,  for  the  paper, 
and  that  it  cannot  be  found,  the  certificate  is  presumptive 
evidence  of  the  facts  so  certified,  as  if  the  officer  personally 
testified  to  the  same 
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§  022.  Where  a  public  officer  is  required  or  authorized, 
by  special  provision  of  law,  to  make  a  certiflcut«  or  an  affi- 
davit, touching  an  act  performed  by  him,  or  to  a  fact  ascer- 
tained by  him,  in  the  course  of  his  official  auty  ;  and  to  file  or 
deposit  it  in  a  public,  office  of  the  State  ;  the  certificate  or 
affidavit,  so  filed  or  deposited,  or  an  exemplified  copy  there- 
of, is  presumptive  evidence  of  the  facts  therein  allep^ed,  ex- 
cept where  the  eflFect  thereof  is  declared  or  regulated,  by 
special  provision  of  law. 

'W  Supp'       §  ®^^*  l^^'<^  1877.]    The  certificate  of  a  notary  public  of 

655'   *     *^      the  Stat^  under  his  hand  and  seal  of  office,  of  the  present- 

ISN.Y.SUte    mentby  him,  for  acceptance  or  payment,  or  of  the  protest^ 

Kop.  lois.      for  non-acceptance  or  non-payment^  of  a  promissory  note  or 

10  MlBc.  343.  bill  of  exchange,  or  of  the  service  ot  notice  theret>f  on  a  party 

to  the  note  or  Dili ;  specif ving  the  mode  of  giving  the  notice, 

the  reputed  place  of  residence  of  the  party  to  whom  it  was 

g^ven,  and  the  post-office  nearest  thereto  ;  is  presumptive 

evidence  of  the  facts  certified,  unless  the  party,  against  whom 

it  is  offered,  has  served  upon  the  advei*se  party,  with  his 

pleading,  or,  within  ten  days  after  joinder  of  an  issue  of  fact. 

an  original  affidavit,  to  the  effect,  that  he  has  not  receivea 

notice  of  non-acceptance^  or  of  non-payment  of  the  note  or 

bill.    A  verified  answer  is  not  sufficient  as  an  affidavit,  within 

the  meaning  of  this  section. 

§  924.  In  case  of  the  death  or  insanity  of  a  notarj'  public 
of  the  State,  or  of  his  absence  or  removal,  so  that  his  pei'sonal 
'att-endance,  or  his  testimony,  cannot  be  procured,  in  any 
mode  prescribed  by  law,  his  original  protest,  under  nis  hand 
and  offlcial  seal,  the  genuineness  thereof  being  first  duly 
proved,  is  presumptive  evidence  of  a  demand  of  acceptance, 
or  of  pavment,  therein  stated ;  and  a  note  or  memorandum, 
personallv  made  or  signed  by  him,  at  the  foot  of  a  protest,  or 
in  a  re^lar  register  of  official  acts,  kept  by  him,  is  presump- 
tive evidence  that  a  notice  of  non-acceptance  or  non-payment 
was  sent  or  delivered,  at  the  time,  and  in  the  manner,  stated 
in  the  note  or  memoitrndum. 


925.  Proof  of  the  presentment,  for  acceptance  or  pay- 
ment, of  a  promissory  note  or  bill  of  exchange,  payable  in 
another  State,  or  in  a  Territory,  or  foreign  country,  or  of  a 
protest  of  the  note  or  bill,  for  non-acceptance,  or  non-payment, 
or  of  the  service  of  notice  thereof,  on  a  party  to  the  note  or 
bill,  may  be  made,  in  any  manner  authorized  by  the  laws  of 
the  State,  Territory,  or  county,  where  it  was  payable. 

J  926.  [^m'dl877.]  The  affidavit  of  the  printer  or  pub- 
er  of  a  newspaper,  published  within  the  State,  or  of  his 
foreman  or  principal  clerk,  showing  the  publication  of  a  notice 
or  other  advertisement,  authorizea  or  required,  by  a  law  of 
the  State,  to  be  publisned  in  that  newspaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  may  be 
read  in  evidence  ;  and  is  presumptive  evidence  of  the  jnibli- 
cation,  and,  also,  of  the  matters  stated  therein,  showing  that 
the  deponent  is  authorized  to  make  the  affidavit.  But  this 
section  does  not  apply  to  a  case,  where  the  affidavit  is  re- 
quired by  law  to  be  filed,  unless  it  has  been  duly  filed ;  or  to  a 
case^  where  the  mode  of  proving  a  publication  is  otherwise 
specially  prescribed  by  law. 

§  927.  Where  it  is  necessary,  upon  the  trial  of  an  action, 
to  prove  the  servi<?e  of  a  notioe,  an  affidavit,  showing  thd  ser- 
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Tice  to  have  been  made  by  the  person  making  the  affidavit,  is 
pTesnmptiye  cvidenco  of  the  service,  upon  first  proving  that 
he  is  dead  or  insane,  or  that  his  personal  attendance  cannot 
be  oompelled,  with  due  diligence. 


§  928.  [Am^d  1879.]  An  original  certificate  of  a  marriage, 
within  the  State,  ma^e  by  the  minister  or  magisUrateby  whom 
it  was  solemnized;  the  original  entry  thereof,  made^  pursuant 
to  law,  in  the  office  of  the  clerk  of  a  city  or  town  within  the 
State;  or  a  copy  of  the  certificate,  or  of  the  entry,  duly  certi- 
fied, is  presumptiye  evidence  of  the  marriage. 


§  929*  Where  a  party  wishes  to  prove  an  act  or  transao* 
tion  of  a  foreign  corporation,  the  book  or  books  of  the  cor- 
poration  may  be  used  for  that  purpose,  as  presumptive 
evidence,  whether  any  or  all  of  the  parties  are  or  are  not 
members  of  the  corporation. 


%  980.  If  an  original  book  is  not  produced  at  the  trial,  as  fs  Hun,  888^ 
prescribed  in  the  last  Bection,  a  copy  thereof,  or  of  an  entry 
therein,  verified  as  prescribed  in  the  next  section,  may  be 
used,  with  like  effect  as  the  original  book;  provided  that  the 
party,  intending  to  use  the  copy,  gives  the  adverse  party  at 
least  ten  days'  notice  of  his  intention,  specifying  briefly  the 
nature  of  the  evidence  proposed  to  be  given.  But  this  and 
the  next  section  do  not  apply,  where  the  foreign  corporation 
is  a  party  to  the  action,  and  seeks  to  prove  its  own  act  os 
transaction,  in  its  own  behalf. 


f  .9S1*  The  copy  must  be  verified  by  the  deposition,  taken  n  Hiiii,388. 
as  prescribed  by  law,  or  the  oral  testimooy,  taken  at  the  trial, 


183a 


DOCUMENTARY  EYIDENGB. 


SS  981>932 


of  the  person  who  made  it,  or  of  a  person  who  has  examined 
and  oompared  it  with  the  original  book,  or  the  entry  therein. 
The  witness  most  testify  that  the  oopy  prodnoed  is  correct; 
that  he  made  it,  or  compared  it  with  the  original;  and  that 
he  then  knew  that  the  original  book  so  copied,  or  containing 
the  entry,  was  the  book  of  the  corporation;  or  that  it  was 
then  acknowledged  to  him  to  be  such,  by  anoffioer  or  reoelTer 
of  the  corporation,  or  a  person  having  the  custody  thereof, 
naming  the  person  who  made  the  aclmowledgment;  and  he 
mnst  specify  where,  and  in  whose  onstody,  the  original  was 
than  kept 


ABTICLE  SECOND. 


Psioov  ov  ▲  DoomuuT,  juuduutxd  ob  mnf*THnio  wncBor 


THS  StATB, 


I  982.  Staiates,  etc.;  how  proved. 

938,  Ck>piM  of  records  and 
papers  in  certain  offices* 
presumptive  eyidence. 

984.  Id.;  of  papers  iUed  with 
town  clerk. 

936.  GonTeyance.whenacknow- 

ledgi^d,  or  record,  or  tran- 
script of  record.evidenoe. 
986.  Snoh  eridence  may  be  re- 
butted. 

937.  What  instruments  may  be 


acknowledged. 

938.  Justice's  docket  and  tran- 
script sTidence  before 
him. 

930.  TranHorlpt  from  jnsttoe's 
docket,  evidence  gener> 
ally. 

940.  Other  proof  of  proceedings 

before  justice. 

941.  Ghsrter,    ordinances,  etc., 

of  cities  and  villages. 


§  982-  [Am'd  1877,  1895,  amendment  to  take  ^td  Sep. 
im^  1, 1895.]  A  statute  or  joint  resolution,  passed  by  the 
legislature  of  the  State,  may  be  read  in  eridenoe  from  a  news- 
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paper,  designated  as  prescribed  by  law,  to  pablish  the  same^ 
until  six  months  after  the  close  of  the  session  at  which  it 
was  passed ;  and  at  any  time,  from  a  Tolnme  printed  under 
the  direction  of  the  secretary  of  state.  To  entitle  any  copy 
of  a  law  published,  other  than  those  published  nnder  the 
direction  of  the  secretary  of  state,  to  be  read  in  evidence, 
there  shall  be  contained  in  the  same  book  or  pamphlet,  a 
pnnted  certificate  of  the  secretary  of  state,  that  such  copy  is 
a  correct  transcript  of  the  text  of  tLe  original  laws.  For 
such  certificate  the  secretary  of  state  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 
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i4N.Y.9tate  §  033.  [Am?d  1879.]  A  copy  of  a  paper  filed,  kept,  en- 
Sep.  021.  tered,  or  recorded,  pursuant  to  law,  In  a  public  office  of  the 
1S8N.Y.  179.  State,  the  officer  having  charge  of  which  has,  pursuant  to  law 
an  official  seal ;  or  witn  the  clerk  of  a  court  of  the  State,  or 
with  the  clerk  or  secretary  of  either  house  of  the  Leeislature, 
or  of  any  other  public  body  or  public  board,  created  by  au- 
thority  of  a  law  of  the  State,  and  having,  pursuant  to  law,  a 
seal ;  or  a  transcript  from  a  record  kept,  pursuant  to  law,  in 
such  a  public  office  or  by  such  a  clerk  or  secretary,  is  evi- 
dence, as  if  the  original  was  produced.  But  to  entitle  it  to  be 
used  in  evidence,  it  must  be  certified  by  the  clerk  of  the  court, 
under  his  hand  and  the  seal  of  the  court,  or  by  the  officer  hav- 
ing the  custody  of  the  original,  or  his  deputy  or  clerk,  appoint- 
ea  pursuant  to  law,  under  his  official  seal,  and  the  hanaof  the 
person  certifyinfi[ ;  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  law, 
under  his  hand,  and  except  where  it  is  certified  by  the  clerk 
or  secretary  of  either  house  of  the  Legislature,  under  the  of- 
ficial seal  of  the  body  or  board. 

§  034.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the 
ofllce  of  a  town  clerk,  or  a  transcript  from  a  record  kept 
therein,  pursuant  to  law,  certified  by  the  town  clerk,  is  evi- 
dence, with  like  effect  as  the  original 

1SWY  Art  §  036.  A  conveyance,  acknowledged  or  proved,  and  cer- 
140N  Y  4«  tifled  in  the  manner  proscribed  by  law,  to  entitle  it  to  be  re* 
corded  in  the  county  where  it  is  offered,  is  evidence,  without 
149  N.  T.  71.  further  proof  thereof.  Except  as  otherwise  specially  pre- 
scribed by  law,  the  record  of  a  conveyance,  duly  recoraed, 
within  the  State,  or  a  transcript  thereof,  duly  certified,  is  evi- 
dence, with  like  effect  as  the  original  conveyance. 

141  N  V  177  §  036.  The  certificate  of  the  acknowledgment,  or  of  the 
IMNY  826*  P*"^^'  ^^  ^  conveyance,  or  the  record,  or  the  transcript  of  the 
'  record,  of  such  a  conveyance,  is  not  conclusive  ;  and  it  may 
be  rebutted,  and  the  effect  thereof  may  be  contested,  by  a 
party  affected  thereby.  If  it  appears  that  the  proof  was 
taken  upon  the  oath  of  an  interested  or  incompetent  witness, 
the  conveyance,  or  the  record  or  transcript  thereof,  shall  noi 
be  received  in  evidence,  until  its  execution  is  established  by 
other  competent  proof. 

187M.T.320.  §  037.  Any  instrument,  except  a  promissory  note,  a  bill 
140  N.Y.445.  of  exchange,  or  a  last  will,  may  be  acknowledgea,  or  proved, 
and  certified,  in  the  manner  prescribed  by  law  for  taking  ana 
certifying  the  acknowledgement  or  proof  of  a  conveyance  of 
real  pi*c>perty ;  and  thereupon  it  is  evidence,  as  if  it  was  a 
conveyance  of  real  property. 

6  Misc.  MS.  §  038,  The  docket>-book  of  a  justice  of  the  peace,  within 
the  State,  or  a  transcript  thereof,  certified  by  him,  is  evidence 
before  him,  of  any  matter  required  by  law  to  be  entered  by 
him  therein. 

\  MlBc.  683.  §  930.  A  transcript  from  the  docket-book  of  a  justice  of 
the  peace,  within  the  State,  subscribed  by  him,  and  authenti- 
cated, by  a  certificate  of  the  clerk  of  the  county  in  which  the 
justice  resides,  under  his  hand  and  official  seal,  to  the  effect, 
that  the  person,  subscribing  the  transcript,  was,  at  the  date 
of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of 
that  county ;  and  that  the  clerk  is  acquainted  with  his  hand- 
writing, and  verily  believes  that  the  signature  to  the  trai^ 
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script  Is  genuine :  is  evidence  of  any  matter  stated  in  the 
transcript,  which  is  required  by  law  to^  entered  by  the  justice 
in  his  docket-book. 

§  040.  [ilm'cf  1877.]  The  proceedings  in  an  action  brought, 
or  a  specisd  proceeding  instituted,  belore  a  justice  of  the 
peace,  within  the  State,  may  also  be  proved  by  the  oath  of  the 
instice.  Incaseof  his  death  or  absence^  tlu^y  may  be  proved 
by  the  original  minutes  of  the  proceedings,  kept  by  him,  pur- 
suant to  law.  accompanied  witn  proof  of^his  handwriting ;  or 
by  a  copy  of  the  minutes,  sworn  to,  by  a  competeut  witness, 
as  having  been  compared  with  the  original  eutries,  with  prooi 
that  tho^  entries  were  in  the  handwriting  of  the  justice. 

S  941.  [Am'd  1877,  1894.]  An  act,  ordinance,  resolution,  15  Mine.  a25 
by-law,  rule  or  proceeding  of  the  common  council  of  ii  city, 
or  of  the  board  of  trustees  of  an  iocorpnrated  viliage,  or  of 
a  local  board  of  health  of  a  city,  town  or  incorporated  village 
or  of  a  board  of  supervisors,  within  the  state,  may  be  read 
in  evidence,  either  from  a  copy  thereof,  certified  by  the  city 
clerk,  village  derk,  clerk  of  the  common  council,  clerk  or 
secretary  cif  the  local  board  of  health,  or  derk  of  the  tioord  of 
supervisors;  or  from  a  volume  printed  by  authority  of  the 
common  council  of  the  city,  or  the  board  of  trustees  of  the 
village  or  the  local  board  of  health  of  the  city,  town  or  village, 
or  the  board  of  supervisors. 

ARTICLE  THIRD. 

Fftoor  or  ▲  Docxtment,  bxuajnisq  in  ▲  Court  ob  Pubuo 
OmcK  OF  THE  United  States^  ob  executed  ob  bemain- 
INQ  without  the  State. 

I  942.  Printed  copies  of  laws  of 

another  8(Ate,  etc. 
MS.  Copies  of  records  of  United 

States  courts. 
944.  Id.;  of  documents  on  file 

in  departments  of  United 

States. 
946.  Record' of  bill  of  sale,  eto., 

of  vessels. 

946.  Convevance  of  land  with- 

out the  State. 

947.  Exemplification  of  record. 

of  conveyance    of   land 
without  the  State. 

948.  Trancript  of  docket,  etc., 

§  942.  A  printed  copy  of  a  statute^  or  other  written  law, 
of  another  State,  or  of  a  Territory,  or  oi  a  foreign  country,  or  a 

f  printed  copy  of  a  proclamation,  edict,  decree,  orordinance,  by 
he  executive  power  thereof,  contained  in  a  book  or  publica< 
tion,  purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted,  as 
evidence  of  the  existing  law.  in  the  judicial  tribunals  thereof^ 
is  presumptive  evidence  oi  the  statute,  law,  proclamation, 
edict,  decree,  or  ordinance.  The  unwritten  or  common  law  of 
another  State,  or  of  a  Territory^  or  of  a  foreign  country,  may 
be  proved,  as  a  fact,  by  oral  evidence.  The  books  of  reports 
of  cases,  adjudged  in  the  courts  thereof,  must  also  be  admit- 
ted, as  presumptive  evidence  of  the  unwritten  or  common  law 
thereof. 

§©43 

a  court  oL , , ^ ^ ^ 

the  clerk  or  officer,  in  whose  custody  it  is  required  by  law  to 
be. 


of   Justice  of  adjoining 
Stole. 
i  949.  Id.;  how  authenticated. 

960.  Other  proof. 

961.  Proof  may  be  rebutted. 
9S2.  Copies  of  records  of  courts 

of  foreign  countries ;  how 
authenticated. 

9^  Other  proof. 

954.  This  article  does  not  de- 
clare effect  of  record,  etc. 

966.  Documents  from  foreign 
countries ;  how  authenti- 
cated. 


3.  A  copy  of  the  record,  or  any  other  proceeding,  of 
of  the  United  States,  is  evidence,  when  certified  by 


«9oiDoriKiMi* 
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§  044.  {ATrCd  1877, 1879.]  A  copy  of  a  reoord  or  other 
paper,  remaining  in  a  department  oc  the  government  of  tho 
Umted  States,  is  evidence,  when  certified  by  the  head,  or  ao« 
ting  chief  officer,  for  the  time  being,  of  that  department ;  or 
when  certified  by  the  officer  in  whose  charge  it  is,  pursuant  to 
a  statute  of  the  United  States  or  otherwise  m  accordance  with 
a  statute  of  the  United  States,  relating  to  certifying  the  same. 
The  record  of  the  observations  of  the  weather,  taken  under 
the  directioc  of  the  signal  service  of  the  United  Stat^  when 
certified  by  the  officer  in  charge  thereof,  at  the  place  where 
they  were  talcen  and  are  kept,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein. 

tt  IT  n  ffro  §  046.  The  record  of  a  bill  of  sale,  mortgage,  hypothecar 
w  nan,  ffiUrf  ^.^jj^  ^j.  conveyance  of  a  vessel,  belonging  to  a  port  or  place, 
within  the  United  State^  recorded  in  the  office  of  the  collec- 
tor of  customs,  where  tne  vessel  is  re^stered  or  enrolled, 
which  was  acknowledged  or  proved,  before  it  was  recorded, 
in  like  manner  as  a  deed  to  be  recorded  within  the  State;  or  a 
transcript  of  such  a  record,  duly  certified  by  the  collector ;  is 
evidence,  with  the  like  effect  as  the  originaL 

§  940.  A  conveyance  of  real  property,  situated  without 
the  State,  acknowledged,  or  proved^  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  withm  the  county  wherein  it 
is  offered  in  evidence,  is  evidence,  without  further  proof 
thereof,  as  if  it  related  to  real  property  situated  withm  the 
State.  A  conveyance  of  real  property,  situated  within  an- 
other State,  or  a  Territory  of  the  United  States,  which  has 
been  duly  authenticated,  according  to  the  laws  of  that  State 
or  Territory^  so  as  to  be  read  in  evidence  in  the  courts  thereof, 
is  evidence  m  like  manner. 

§  947.  An  exemplification  of  the  reoord  of  a  conveyance 
of  real  property  situated  without  the  State,  and  withm  the 
United  States,  which  has  been  recorded  in  the  State  or  Terri- 
tory, where  the  real  property  is  situated,  pursuant  to  the 
laws  thereof,  when  certified  under  the  hand  and  seal  of  the  of- 
ficer, having  the  custody  of  the  record,  is,  if  the  original  can- 
not be  produced,  presumptive  evidenoe  of  the  conveyance, 
and  of  tne  due  execution  thereof. 

171IiM.W.  §  948.  A  transcript  from  the  docket-book  of  a  justice  of 
the  i)eace,  within  an  adjoining  State,  of  a  judgment  rendered 
by  him ;  a  transcript  of  his  minutes  of  the  proceedings  in  the 
cause,  previous  to  the  judgment ;  or  of  an  execution  issued 
thereon^  or  of  the  return  of  an  execution;  when  subscribed 
by  the  justice,  and  authenticated  as  prescribed  in  the  next 
section,  is  presumptive  evidence  of  his  jurisdiction  in  the 
cause,  and  of  the  matters  shown  by  the  transcript. 

§  949.  Such  a  transcript  must  be  authenticated  by  a  cer- 
tificate of  the  justice,  annexed  thereto,  to  the  effect,  that  it  is 
in  all  respects  correct,  and  that  he  nad  jurisdiction  of  the 
cause ;  and  also  by  a  certificate  of  the  derk  or  prothonotary 
of  the  county,  in  wnich  the  justice  resid^  at  the  time  of  ren- 
dering the  judgment,  under  his  hand  and  the  seal  of  the  court 
of  common  pleas,  or  other  county  court  of  the  county,  to  the 
effect  that  the  person,  subscribing  the  certificate  attached  to 
the  transcript,  was,  at  the  date  of  the  judgment^  a  justice  of 
the  peace  of  that  county ;  and  that  the  s%nature  thereto  is 
in  his  own  handwriting. 
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$.950.  Tike  jndgment and  other  prooeedings,  and  the 
JDstioe'B  aaihority  to  render  the  jndgment,  may  also  be 
proTod,  by  the  prodnction  of  the  docket*  or  of  a  oopy  of  a 
jod^ent  or  otner  proceediogB ;  and  Uieoral  testimony  of 
the jnatioa  to  the  trdth  and  correctness  thereof  and  to  his 
ant&ozity  to  render  the  judgment 

S  951.  The  last  three  sections  do  not  prerent  the  intro- 
duction of  tfridenoe,  to  controTert  any  of  the  proof,  in  rela- 
tion to  the  Talidity  of  a  judgment  therein  specified. 

S  962*  A.  copy  of  a  record,  or  other  judicial  proceeding,  46  Hun.  40» 
of  a  court  of  a  fovaign  country,  is  eyidence  when  an  then  ti-  138  N.  T.  70. 
cated  as  follows  * 


1.  By  the  attestation  of  the  clerk  of  the  court,  with  the 
seal  of  the  court  affixed,  or  of  the  officer  in  whose  custody 
the  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  ma^s- 
trate  of  the  court  to  the  effect,  that  the  person,  so  attesling 
the  record,  is  the  clerk  of  the  court ;  or  that  he  is  the  offi- 
cer, in  whose  custody  the  record  is  required  by  law  to  be 
kept ;  and  that  his  signature  to  the  attestation  is  genuine. 

S.  By  the  certificate,  under  the  great  or  principal  seal  of 
the  goyemment,  under  whose  authority  the  court  is  held, 
of  the  Secretary  of  Stata,  or  other  officer  having  the  custo- 
dy of  that  seal,  to  the  effect^  that  the  court  is  duly  oonsti- 
tnted,  specifying  geoerally  the  nature  of  its  juiidiliotion ; 
mud  that  the  signature  of  the  chief-judgeor  presiding  magia- 
trate,  to  the  certificate  specified  in  the  last  subdivifclon  is 
genuine 

f  953*  A  copy  of  a  record,  or  other  ludicinl  proceeding,   m  Hun,  Mi 
of  a  court  of  a  foreign  oountry,  attested  by  the  seal  of  the 
courts  in  which  it  remains,  must  also  be  admitted  in  evi- 
denoe,  upon  due  praof  of  the  following  facts  : 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  the  originaL 

2.  That  the  original  was,  when  the  copy  was  made,  in  the 
custody  of  the  clerk  of  the  court,  or  other  officer  legally  hav- 
ing charge  of  it. 

t    8.  That  the  attestation  is  genuine. 


96K.  7.  836 


188  DOOUMEKTABT  EVIDENOE.  fj  954.058 

i  054-  [Am'd  1877.1  Nothing  in  tliiB  artide  is  to  be 
eonstmedy  as  declaring  the  effect  of  a  record  or  other  Judicial 
proceeding  of  a  foreign  country,  authenticated,  bo  as  to  be 
eyidenoe. 


$  955*  [Added  in  1892.]  All  maps,  surreys  and  official 
records,  which  shall  haye  been  on  record  or  on  file  in  the 
office  of  either  the  register  of  the  city  and  county  of  New 
York,  or  the  surrogate  of  said  city,  or  any  of  the  courts  of 
recoid  of  said  city,  or  the  clerk  of  the  city  and  county  of 
New  York,  or  any  of  the  departments  of  said  city  as  enu- 
merated in  section  thirty-four  of  the  New  York  City  oonsoli- 
datiou  act  (chapter  four  hundred  and  ten,  laws  of  eighteen 
hundred  and  eighty-two),  or  in  the  office  of  the  registers,  sur- 
rogates, commissioners  of  public  works,  or  kindred  depart- 
ment, or  park  department,  for  a  period  of  twenty  years  or 
upwards  prior  to  such  trial,  shall  be  presumptiYe  evidence 
of  their  contents,  and  shall  be  receivable  in  evidence  as 
such  upon  any  trial  in  any  of  the  courts  of  this  State  in 
any  controversy  pending  therein,  between  any  parties. 


o 


§  956<     [Am'd  1877.]    A  copy  of  a  patent,  record  or  • 
ther  document  remaining  of  record  in  a  public  office  of  a 
foreign  country,  certified  according  to  the  form  in  use  in 
that  country,  is  evidence  when  authenticated  as  follows  : 

1 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a 
oommissioner  appointed  by  the  governor  to  take  the  proof 
or  acknowledgment  of  deeds  in  that  country,  to  the  effect 
that  the  patent,  record  or  document  is  of  record  in  the  pub- 
lic office,  and  that  the  copy  thereof  is  correct  and  certified 
in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the 
Secretary  of  State  annexed  to  that  of  the  commissioner,  to 
the  same  effect  as  prescribed  by  law  for  the  authentication 
of  the  ceitiflcate  of  sach  a  commissioner  upon  a  oonyeT- 
ance  to  be  recorded  within  the  State.  The  certificate  of  the 
oommissioner,  thus  authenticated,  is  presumptive  evidence 
that  the  copy  of  the  patent,  record  or  document  is  certified 
according  to  the  form  in  use  in  the  foreign  country. 
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I 

TITLE  V. 

HiaceUaneous  proviaUma. 

I  957.    Vorm  of    oertUleateg  to  |  061.  Sixrroa»te«,  clerkg»  eto.,  to 

copies,  etc.  ■earch  filet;  and  to  certi- 

958.  Certifloate  mnet  be  sealed.  tj,  etc. 

959.  Qnaliflcation    of  laat  eeo-  962.  SaTlng  clauae. 

tlon. 

960.  [Repealed  1892]. 

§  957*    Where  a  tranRoripi,  exemplification,  or  certified  95  K.  T.  624 
copy  of  a  record  or  other  paper,  is  declared  by  law  to  be   46  Hon.  870 
eyideDce,  and  special  proTisiou  is  not  made  for  the  form  of   ^^  ^*  ^'  '^^• 
the  certificate,  in  the  particular  case,  the  person,  authorized 
to  certify,  mast  state,  in  his  certificate,  that  it  has  been 
compared  by  him  with  the  original,  and  that  it  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  the  original. 


§  058*  I^  the  officer,  or  the  coart,  body,  or  board,  in  95 1^  ^  6M 
whose  onstody  an  original  paper,  specified  in  the  l^st  sec- 
tion,  is  required  to  be,  by  tlie  laws  of  the  btate,  or  of  another 
State,  or  of  the  United  States,  or  of  a  Territory  th<^reof,  or 
of  a  foreign  country,  has,  pursuant  to  those  laws,  an  official 
seal,  the  certificate  must  be  attested  by  that  seaL  If  the 
certificate  is  made  by  the  clerk  of  the  county,  within  the 
State,  it  must  be  attested  by  the  seal  of  the  county. 


S  959-  [Am'dlSn,]  The  last  section  does  not  require 
the  setil  of  a  court  to  be  affixed  to  a  certified  copy  of  an  or- 
der, or  of  a  paper  filed  therein,  or  entry  made,  where  the 
cop^  i^i  used  in  the  same  court,  or  before  an  officer  thereof  ; 
or,  in  the  supreme  courts  where  it  is  used  in  a  circuit  court, 
or  a  court  of  oyer  and  terminer. 


§  960-  [Repealed  by  Siahdory  OmstrwUim  Law,  X.  1892 
c.  677.] 

§  961  •  A  surrogate,  county  clerk,  register,  clerk  of  a 
court,  or  other  person,  having  the  custody  of  the  records  or 
other  papers  in  a  public  office,  within  the  State,  must,  upon 
request,  and  upon  pay  meat  of,  or  offer  to  pay,  the  fees  al- 
lowed by  law,  or,  if  no  fees  are  expressly  allowed  by  law, 
fees  at  the^  rate  allowed  to  a  county  olerk  forasiiDilar 
senrioe,  diligently  search  the  files,  papers,  records,  and 
dockets  in  his  office ;  and  either  make  one  or  more  tran- 
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Boripte  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  doonment  or  paper,  of  which 
the  custody  legally  belongs  to  him,  cannot  be  found.  If  he 
refuses,  or  unreasonably  neglects  or  delays,  to  make  such  a 
search,  or  to  furnish  such  a  transcript  or  certificate,  or 
makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

ia  Bun,  fioa.  §  902.  Nothing  in  title  fourth  of  this  chapter  preyents 
the  proof  of  a  fact,  act,  record,  proceeding,  document,  or 
other  paper  or  writing,  according  to  the  riues  of  the  com- 
mon law,  or  by  any  other  competent  proot 
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CHAPTER  X. 

TRIALS  ;  INCLUDING  JURORS  AND  JURIE& 

IITLE  L — Triaijs  oknerallt  ;  includinq  exgbptions  and 

MOTION  FOR  A  NEW  TRIAL. 

TITLE  XT.— Trials  without  a  jury. 

TITLE  III.— Trial  jurors,  except  in  New  York  and  Kings 
COUNTIES ;  mode  of  relecting  them,  and  of 
procuring  their  attendance. 

TITLE  rv.— Trial  jurors  in  New  York  and  Kings  coun- 
ties ;  MODE  OF  selecting  THEM|  AND  OF  PRO- 
CURING THEIR  ATTENDANCE. 

TITLE  V. —Trial  by  jury. 

TITLE  VL— Miscellaneous  provisions  ;  including  those 

relating    to    embracery  and  other  ACTS  OF 
MISCONDUCT. 

TITLE  L 

TricUs  generatty  ;  including  exceptions  and  motion  for  a  neio 

tried, 

Akticlk  1.  lesae^,  and  the  mode  of  trial  thereof. 
2.  The  place  of  trial. 
S.  Exceptions,  case,  and  motion  for  a  new  trial, 

ARTICLE  FIRST. 
Issues,  and  the  Mode  of  Trial  thebreof. 

I  9G3.  Iflones    defined,   different  |  972.  Trial  of  the  remainder  of 

kinds  of  iasnes.  the  iosnea. 

9M.  When  issues  of  law  arise  ;  974.  Counterclaim  to  be  deem- 
when  issuer  of  fiu)t  arise.  ed  an  action,  within  the 

«W>.  l!»enes  to  be  tried.  foregoing  sections. 

966.  Order  of  trial,where  issues  976.  Immaterial    Issues     need 

of  law  and  of  fact  arise  in  not  be  tried. 

tlte  i>ame  action.  976.  What  issues  to  be  tried  be- 

967.  Butcourt  may  direct  the  fore  one   Judgo  ;  regula- 

order,  etc.,  of  disposition  tlon  of   trial  In  the  su- 

of  the  issues.  preme  courL 

968.  What    issues  of  &ct   are  977.  Notice  of  trial  and  note  of 

triable  by  a  Jury.  issue. 

969.  What  issues  are  triable  by  978.  Order  of  disposition  of  in- 

the  court.  sues  at  a  J urv  term. 

970.  Order  for  trial    by  Jury,  of  979.  Id. ;  when  a  Jury  doea  not 

specific  questions  of  fact,  attend. 

when  of  right.  980.  Either  party  may  bring  Is- 

971.  Id.;  when  discretionary.  sue  to  trial. 

96L  What  paper  to  be  fUmished 
on  trial,  and  by  whom. 

6  063.  The  issues  treated  of  in  this  chapter^  are  those 
only  which  are  presented  by  the  pleadings.  An  issue  arises 
where  a  fact,  or  a  conclusion  of  law,  is  maintained  bv  one 

earty  and  controverted  by  the  other.    Issues  are  of  two 
inds  : 

1.  Of  law;  and 
a  Of  fact 

§  964.  An  issue  of  law  arises  only  upon  a  demurrer.    An    7  Miac.  MX 
issue  of  fact  arises,  in  either  of  the  following  cases  : 

1.  U^n  a  denial,  oootained  in  the  answer,  of  a  material 
allegation  of  the  complaint,  or  upon  an  allegation,  contained 
in  the  answer,  that  tne  defendant  has  not  sufficient  knowl- 
edge or  information  to  form  a  belief,  with  resi>ect  to  a  mate- 
rial allegation  of  the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  re- 
p^y  with  respect  to  a  material  allegation  of  the  answen 
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8.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  answer,  not  requiring  a  reply ;  unless  an  issue  of  law  is 
joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  reply  ;  unless  an  issue  of  law  is  joined  thereupon.  ^ 

§  965.  [AnVd  1879.]  An  issue,  either  of  law  or  of  fact, 
must  be  tried  as  prescribed  in  this*  chapter,  unless  it  is  disposed 
of  as  prescribed  m  chapter  sixth  of  this  act. 

f066.  [Am'd  1877.]    Where  an  issue  of  law  and  an  issue 
act  arise  In  one  action,  the  issue  of  laW  must  be  first  dis- 
posed of,  except  as  otherwise  prescribed  in  the  next  section. 

§  067.  [Am^d  1877.]  A  separate  trial,  between  the  plain- 
tifi  and  one  or  more  defendants,  of  some  or  all  of  the  issues  of 
fact,  or  one  trial  of  some  or  all  of  the  issues  of  law,  or  a  change 
In  the  order  of  disposition  of  the  issues,  may  be  directed  by 
the  court,  in  its  discretion.  Such  a  direction  may  be  given, 
in  an  order,  made  upon  notice  ;  or,  except  where  an  applica* 
tion  for  such  an  order  has  been  denied,  it  may  be  given,  by 
the  judge  holding  the  term,  where  those  issues  are  regularly 
upon  the  calendar  for  trial,  cither  with  or  without  the  entry 
of  an  order.  .v 

M  N.Y.  108.  §  968.  [Arri'd  1877.]  In  each  of  the  followinfj  actions,  an 
62N^Y.  Su^  is3\xe  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is 
s'^iw-  id  866    waived,  or  a  reference  is  directed  : 

si  Hun,*970l   mi  N.  Y.  319 ;  109  Id.  202j  25  N.  Y.  State  Rep.  52 ;  Id.  271 ;  12  N.  Y.  St.ite 
Bep.  512:  7  App.  Diy,  817. 

1.  An  action,  in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a 
nuisance ;  or  to  recover  a  chattel 

6a  N.Y. Sap-  §  969.  An  issue  of  law,  in  any  action^  and  an  issue  of  fact 
er.  (it.  (J.  A  in  an  action  not  specified  in  the  last  section,  or  wherein  pro- 
B.)86A.  vision  for  a  trial  by  a  jury  is  not  expre^^sly  madebj''  law,  must 

be  tried  by  the  court,  unless  a  reference  or  a  jury  trial  is  di- 
rected. 

129 N.Y.  274.  §  970.  [Am' d  1817,  1831,  1892.]  Where  a  party  is  entitled 
m NY. 216.   by  the  conhtitution,  or  by  express  provision  of  law,  to  a 

81  Han,  6.      ^^^  by  a  jury,  of  one  or  more  issues  of  fuct,  in  an  action 

82  Hun»  439.  not  specified  in  section  nine  hundred  and  sixty-eight  of  this 

act,  he  mtiy  apply  upon  notice,  to  the  court  for  an  order,  di- 
88  Hun.  109.  recting  all  the  (questions  arising  upon  those  issues,  to  be  dis- 
tinctly and  plainly  stated  for  trial  accc.rdingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues  to 
the  trial  of  which,  by  a  jory  the  party  is  entitled,  to  be  dis- 
tinctly and  plainly  stated.  The  subsequent  proceedings  are 
the  same,  as  where  questions  arising  upon  the  issues,  are 
stated  for  trial  b^  a  jur^*,  in  a  case  where  neither  party  can, 
as  of  right,  require  such  a  trial;  except  that  the  finding  of 
the  jury  upon  such  questions  so  stated,  is  conclusive  in  the 
action  unless  the  verdict  is  set  aside,  or  a  new  trial  is 
granted. 

109  NY.  6.  §  971.  [AnCdlSTl.]    In  an  action,  where  a  party  is  not 

entitled,  as  of  right,  to  a  trial  by  a  jury,  the  court  may,  in  it« 
discretion,  upon  the  application  of  eitlier  party,  or  without 
application,  direct  that  one  or  mure  questions  of  fact,  arising 
upon  the  issues^  be  tried  by  a  jury,  and  may  cause  those  ques- 
tions to  be  distinctly  and  plainly  stated  for  trial  accordingly. 

•7 N.Y.  1.  §  972,  {Am'd  1877.]    If  the  questions,  directed  to  be  tried 
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by  a  jury,  as  prescribed  in  the  last  two  sections,  do  not  em-  109N.Y.6. 
brace  ail  the  issues  of  fact  in  the  action,  the  remaining  issues 
of  fact  must  he  tried  by  the  court>  or  by  a  referee, 

g  073.  {Repealed  lS'n,l      -    '  ^    ".  '  .\.'^ 

§  074.  [Am'd  18T7.]  Where  the  defendant  interposes  a  -^  jv  .  ^^^ 
counterclaim,  and  thereupon  demands  an  affirmative  judg-  *"*'**y»«''^ 
jient  against  the  plaintiff,  the  mode  of  trial  of  an  issue  of  fact^ 
arisinc^  thereupon,  is  the  same,  as  if  it  arose  in  an  action, 
brought  by  the  defendant,  against  the  plaint  iff,  for  the  cause 
of  action  stated  in  the  counterclaim,  and  demanding  the  same 
judgment 

§  075.  An  issue,  the  disposition  of  which  is  not  necessary 
to  enable  the  court  to  render  the  appropriate  judgment,  is  not 
required  to  be  tried. 

§976.  [itm'd  1895,  amendment  to  take  effed  January  1,  CMiM.ii7. 
ISdC.]  An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury 
or  by  the  court,  mast  be  tried  at  a  term  held  by  one  judge 
only.  In  the  supreme  court,  an  issue  of  fact,  triable  by 
jury  must  be  tried  at  a  trial  term  thereof  and  an  issue  of 
fact  triable  by  the  court,  or  an  issue  of  law,  may  be  tried  at 
a  trial  term,  or  a  special  term,  of  the  supreme  court,  as 
prescribed  in  the  general  rales  of  practice. 

§  977.  lAm*d  1877,  1882,  1896,  amendment  to  take  ^eot  {  io84  Con- 
Sepiember  1, 1896.]  At  any  time  after  the  joinder  of  iaavLc,  sol.  Act. 
and  at  least  fourteen  days  before  the  commencement  of  ^„  ^^^'  ^^^' 
the  term,  either  party  may  serve  a  notice  of  trial.  The  * 
party  serving  the  notice  must  file  with  the  clerk  a  note  of 
issae,  stating  the  title  of  the  action,  the  names  of  the  attor- 
neys, the  time  when  the  last  pleading  was  served,  the  natare 
of  the  issae,  whether  of  factor  of  law;  and  if  an  issue  of 
fact,  whether  it  is  triable  by  a  jury,  or  by  the  court,  without 
a  jary.  The  note  of  issue  must  be  filed  at  least  twelve  days 
before  the  commencement  of  the  t  roi.  The  clerk  must 
thereupon  enter  the  cause  upon  the  calendar,  according  to 
the  date  of  the  i88ae.  The  clerk  must  prepare  the  calendar 
and  have  the  necessary  copies  ready  for  distribution  at  least 
five  days  before  the  commencement  of  the  term.  In  the  dty 
and  coanty  of  New  York,  in  the  county  of  Kings  and  in  the 
county  of  Alb  my,  where  a  party  has  served  a  notice  of  trial, 
and  filed  a  note  of  is<iue,  for  a  term  at  which  the  cause  is  not 
tried,  it  is  not  necessary  for  him  to  serve  a  new  notice  of 
trial,  or  file  anew  note  of  is^ue  for  a  succeeding  term;  and 
the  action  must  remain  on  the  calendar  until  it  is  disposed  of. 

§  078.  lAm'^d  1877.1  The  issues  on  the  calendar  must  be 
arranged  by  the  clerk,  in  the  following  order : 

1.  Issues  of  fact. 

*i.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed 
of  in  the  same  order ;  unless,  for  the  convenience  of  parties, 
or  the  dispatch  of  business,  tlie  judge  holding  the  term  other- 
wise directs^ 

§  070.  Where  a  jury  is  not  in  attendance,  issues  of  law 
have  a  preference  over  issues  of  fact ;  unless  the  judge  holding 
the  term  otherwise  directs. 

8  080.  [Am'd  1877.]    Either  party,  who  has  served  the   24NY.Siate 
notice,  may  bring  the  issue  to  trial ;  ana,  in  the  absence  of  the    Kep!  102. 
adverse  party,  unless  the  judge  holding  the  term,  for  good 
cause,  otnerwise  directs,  may  proceed  with  the  cause,  and 
take  a  df^Tri'^-^  of  the  comf)laint,  or  a  verdict,  decision,  or 
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judfifment,  as  the  case  requires.  An  inquest,  for  want  of  an 
affidavit  of  merits,  cannot  be  tuken  where  the  answer  is  veri- 
fied. 

§  081.  Where  the  issue  is  brought  to  trial  by  the  plaintiff, 
he  must  furnish  the  court  with  copies  of  the  summons  and 
pleadinc^  and  of  the  offer,  if  any  has  been  made.  Where  the 
issue  is  brought  to  trial  by  the  defendant,  and  the  plaintiff 
does  not  furnish  those  papers,  they  must  be  furnished  by  the 
defendant. 

ARTICLE  SBCOin>. 

The  Place  of  Triax.. 


I  082. 


983. 
984. 


986. 
986. 


Certain  actions  to  be  tried, 

where  thoMubJect  thereof 

is  situated. 
Other  aoUona,  where  the 

cause  thereof  aro<ie. 
Other  action.i,   according 

to  the   residence  of  the 

partieA. 
Place   of  trial,   if  proper 

county  not  de.'iiignated. 
Defendant    may    demand 


92  Id.  S9S. 
19  Weelc. 
Dig.  662. 
96N.Y,  383. 
43  Han,  162; 
66  Id.  468. 
92    Id.    89. 


change ;  proeeedtngs  the- 
reupon. 
2  98t.  When  cmirt  may  change 
the  plac't  of  trial. 

988.  Effect    of    changing    the 
pUce  of  trial. 

989.  Effect    of  order  changing 
place  of  trial. 

990.  Issues  of  law,  where   tri- 
able. 

991.  This  article  applicable  only 
to  the  supreme  court. 

83  Hun,  71.  §  082.  Each  of  the  followin*' actions  must  be  tried  in  the 
88  ^;  Y.  268;  county,  in  which  the  subject  of  tlie  action,  or  some  part  there- 
of, is  situated:  an  action  of  ejectment;  for  the  partition  of 
real  property ;  for  dower ;  to  foreclose  a  mortgage  upon  real 
propeHy^  or  upon  a  chattel  real ;  to  compel  the  determination 
of  a  claim  to  real  property  ;  for  waste  ;  for  a  nuisance  ;  or 
to  procure  a  judgment,  directing  a  conveyance  of  real  prop- 
erty ;  and  every  other  action  to  recover,  or  to  procure  a 
judgment,  establishing,  determining,  dcflning,  forfeiting,  an- 
nulling, or  otherwise  affecting,  an  estate,  right,  title,  lien,  or 
other  interest,  in  real  property,  or  a  chattel  real.  But  where 
all  the  real  property,  to  which  the  action  relates,  is  situated 
without  the  State,  the  action  must  be  tried,  as  prescribed  in 
section  nine  hundred  and  eighty-four  of  this  act. 

§083.  [Am'd  1877, 1890.]  An  action  for  either  of  the  fol- 
STT?.  429.  lowing  causes,  must  be  tried  in  the  county  where  the  cause  of 
40  Hun,'  460.    action,  or  some  part  thereof,  arose. 

6  Week.  1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute, 

Dig.  125.  except  that  where  the  offense,  for  wluch  it  is  imposed,  was 
oofnmitted  on  a  lake,  river  or  other  stream  of  water,  situated 
in  two  or  more  counties,  the  action  may  be  tried  in  any  county 
bordering  on  the  lake,  river  or  stream,  and  opi^osite  to  the 
place  where  the  .offence  was  committed.  But  in  an  action 
where  the  people  of  the  State  are  a  party  to  recover  a  pen- 
alty for  trespass  upon  the  lands  of  the  forest  preserve  the 
action  may  be  tried  in  a  county  adjoining  the  county  where 
the  cause  of  action  arose. 

2.  Against  a  public  officer,  or  a  person  specially  appointed 
to  execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or 
for  an  omission  to  perform  a  duty,  incident  to  his  office  ;  or 
against  a  person,  who  by  the  command  or  in  the  aid  of  a  pub- 
lic officer,  nas  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distrain- 
ing a  chattel 

§  084.  An  action,  not  specified  in  the  last  two  sections, 
must  ba  tried  in  the  county,  in  which  one  of  the  parties  re- 


82  Hun.  71. 


21  Week. 
Dig.  120. 
23N.Y.8tale 
Bep.  694. 


29  Hon,  137. 


82  Han,  71. 
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sided,  at  the  oommencement  thereof.    If  neither  of  the  parties  21N.Y.8toke 
then  resided  in  the  State,  it  may  be  tried  in  any  county,  which    KepL  «7. 
the  plaintiff  designates,  for  that  purpose,  in  the  title  of  the 
complaint. 

^    §  086.  If  the  county,  designated  in  the  complaint,  as  the 
place  of  trial,  is  not  the  propter  county,  the  action  may  not- 
withstanding be  tried  therein  ;  unless  the  place  of  trial  is 
changed  to  Uie  proper  county,  upon  the  demand  of  the  de- . 
f endant,  followed  by  the  consent  of  the  plaintiff,  or  the  order  1 
of  the  courti 

§  086.  Where  the  defendant  demands  that  the  action  be 
tried  in  the  proper  county,  his  attorney  must  serve  upon  the 
plaintiff's  attorney,  with  tne  answer,  or  before  service  of  the   xi?^^'  ^^' 
answer,  a  written  demand  accordingly.    The  demand  must  i^wu  «  n 
specify  the  county,  where  the  defendant  requires  the  action  £46     " 
to  be  tried.    If  the  plaintiff's  attorney  does  not  serve  his  writ-  66  How.  Pr. 
ten  consent  to  the  change,  as  proposed  bv  the  defendant,   891: 
within  five  days  after  service  of  the  demand,  the  defendant's  2 1  N.T.8tat« 
attorney  may,  within  ten  days  thereafter,  serve  notice  of  a    R^P*  S9«. 
motion  to  change  the  place  of  triaL 
13}  N.  Y.  442.  2  App.  Div.  666;  6  Id.  621. 

•  §  087.  The  court  may,  by  order,  change  the  place  of  trial,    82  Hun,  TL 
in  either  of  the  following  cases : 

1.  Where  the  county,  designated  for  that  purpose  in  the 
complaint,  is  not  the  proper  coimty. 

a.  Where  there  is  reason  to  believe,  that  an  impartial  trial 
cannot  be  had  in  the  proper  county. 

8.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus-   18  Week, 
tice,  will  be  promoted  by  the  change.  Wf  •  **>• 

^  §  088.  lAm^d  1877.]  Where  the  place  of  trial  is  changed 
to  another  county,  the  subsequent  proceedings  shall  be  had  in 
the  county  to  which  the  change  is  made,  the  sameasif  ithad 
been  designated  in  the  complaint,  as  the  place  of  trial :  except 
as  otherwise  directed  by  the  court,  or  provided  by  the  writ- 
ten consent  of  the  parties,  filed  with  the  clerk.  And  the  clerk 
of  the  county,  from  which  it  is  changed,  must  forthwith  de- 
liver to  the  clerk  of  the  county,  to  which  it  is  changed,  all 
papers  filed  in  the  action,  and  certified  copies  of  all  minutes 
and  entries  relating  thereto,  which  must  be  filed,  entered,  or 
recorded,  as  the  case  requires,  in  the  office  of  the  last-named 
clerk.    ,  .j^  .  .,,  , 

^  §  080.  [>lm*d  1877.]  An  order  to  change  the  place  of  trial 
takes  effect,  upon  the  entry  thereof,  in  the  office  of  the  clerk 
of  the  county,  from  which  the  place  of  trial  is  changed.  But 
for  the  purjxjses  of  the  place  of  hearing  a  motion  to  set  it 
aside,  or  an  appeal  therefrom,-  the  place  of  trial  is  deemed 
unchanged. 

S  000.  {Am^d  1879.]  An  issue  of  law  may  be  tried  in  any 
county  within  the  judicial  district  embracing  the  county 
wherein  the  action  is  triable ;  but  after  the  trial,  the  decision, 
and  all  other  papers  relating  to  the  trial  must  be  filed,  and 
the  judgment  rendered  must  be  entered  in  the  last  named 
county. 

§  OOl.  This  article  is  applicable  to  an  action  hi  the  m- 
preme  court  only. 
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§§  992-996 


ExoKPnoNB,  Ca.sk,  aud  Motion  fob  ▲  Nkw  Tbial. 


I  903.  What  raUnga  may  be  ex- 
cepted to. 

998.  Refusal  of  court  or  referee, 
to  find  upon  facte  may 
be  excepted  to. 

994.  When  and  how  exception* 
may  be  taken,  after 
close  of  trial  by  court  or 
referee. 

996.  Id.;  daring  the  trial,  or 
upon  the  trial  by  Jury. 

996.  Ruling  excepted  to  ;  how 

reviewed. 

997.  Case,  when  necessary;  how 

made  and  settled. 

998.  When  appeal,  etc.,  may  be 

heard  without  a  case. 

999.  Motion  for  new  trial  upon 

judge's  minutes ;  ap- 
peal from  order  there- 
upon. 
1000.  When  and  how  exceptions, 
taken  upon  a  jury  trial, 
heard  by  the  appellate 
division. 


§  1001.  Motion  for  new  trial  by 
the  appellate  division, 
when  trial  was  by  court 
or  referee. 

1002.  When  motion  for  new 
trial  to  be  made  at  spe- 
cial term.  Restrictions 
thereupon. 

1008.  Application  of  this  article 
to  trials  of  specific  ques- 
tiojus  by  jury;  special 
provisions  applicable 
thereto. 

1004.  Motion  for  new  bearing, 
after  trial  of  specific 
questions  by  a  referee. 

1006.  Final  judgment,  etc.,  not 
stayed,  by  motion  for  a 
new  trial  Motion  may 
be  heard  afterwards. 

1006.  When    exception    not  to 

prejudice    motion    for 
new  trial. 

1007.  Notes     of     stenographer 

may  be  treated  as  min- 
utes of  the  judge. 


n  Hun,  140, 
107 NT.  681. 
ai  Week. 
Dig.  390. 
17  dv.  Pro, 

128 

8  Misc.  270, 

298. 


14  Misc.  309. 


§  992*  An  exception  may  be  taken  to  the  ruling  of  the 
court  or  of  a  referee,  upon  a  question  of  law,  arising  upon 
the  trial  of  an  issue  of  fact.  Except  as  prescribed  in  section 
one  thousand  one  hundred  and  eighty  of  this  act,  an  excep- 
tion cannot  be  taken  to  a  ruling,  upon  a  question  of  fact. 
For  the  purposes  of  this  article,  a  trial  by  a  jury  is  regarded 
as  continuing,  until  the  verdict  is  rendered. 

§  993.     [Repealed  1895,  takes  effect  January  1, 1896.] 

§  094.  Where  an  issue  of  fact  is  tried  by  a  referee,  or  by 
the  court,  without  a  jury,  an  exception  to  a  ruling,  upon  a 
question  of  law,  made  after  the  cause  is  finaJl3'  submitted 
must  be  taken,  by  tiling  a  notice  of  the  exception  in  the  clerk's 
office,  and  serving  a  copy  thereof  upon  the  attorney  for  the 
adverse  party.  The  exception  may  be  so  taken,  at  any  time 
before  the  expiration  of  ten  days  after  service,  upon  the  at 
tomey  for  the  exceptant,  of  a  copy  of  the  decision  of  the  court, 
or  report  of  the  referee,  and  a  written  notice  of  the  entry  of 
judgment  thereupon.  If  the  notice  of  exception  is  filed  before 
the  entry  of  final  judgment,  it  must  be  inserted  in  the  judg- 
ment-roU ;  If  afterwards,  it  must  be  annexed  to  the  judgment- 
roll.  In  either  case,  it  constitutes  a  part  of  the  papers,  upon 
which  an  appeal  from  the  judgment  must  be  heard. 

8  MiM.  970,       g  995.  In  any  other  case,  an  exception  must  be  taken,  at 
908.  the  time  when  the  ruling  is  made,  unless  it  is  taken  to  the 

charge  given  to  the  jury ;  in  which  case,  it  must  be  taken  be- 
fore the  jury  have  rendered  their  verdict.  It  must,  at  the 
time  when  it  is  taken,  be  reduced  to  writing  by  the  except- 
ant, or  entered  in  the  minutes. 

18  Hud,  821.      §  996.  A  ruling,  to  which  an  exception  is  taken,  as  pre- 
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scribed  in  the  last  fonr  sections,  can  be  reTiewed  only  npon  8  icibo..'270, 
an  appeal  from  the  judgment,  rendered  after  the  trial;  except  ^^ 
in  a  ca8e,  where  it  is  expressly  prescribed  by  law»  that  a 
motion  for  a  new  trial  may  be  made  thereupon. 


§  997.    i^m^d  1877,  189$,  amendment  to  take  effect  January 
1,  1896.]    When  a  party  intends  to  appeal  from  a  judgment,  93  ^]^y!  392; 
rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  94  Id.  248. 
new  trial  of  such  an  issue,  he  must,  except  as  otherwise  87  Hud.  276. 
prescribed  by  law,  make  a  case,  and  procure  the  same  to  be  ^g^'^o^jj 
settled  and  signed  by  the  judge,  justice  or  the  referee,  by  wAio." 
or  before  whom  the  action  was  tried,  as  prescribed  in  the  123N.Y.  120. 
general  rules  of  practice;  or,  in  a  case  of  the  death  or  dis-   ^^f.?'J^-S^i" 
ability  of  the  judge,  justice  or  referee,  in  such  manner  as  ^ 
the  court  directs.    The  case  must  contain  so  much  of  the  11  Miao.  357. 
evidence,  and  other  proceedings  upon  the  trial,  as  is  material  6  App.  Div. 
to  the  questions  to  be  raised  uiereby,  and  also  the  excep-  JJ- 
tions  taken  b^  the  party  making  the  case;  and  in  a  case  ***"■<»•  8cw. 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptic  ns  taken  by  any  party 
to  the  action  as  shall  be  necessary  to  determine  whether 
there  should  be  a  new  trial  in  case  the  judgment  should  be 
reversed*    If  it  afterwards  becomes  necessary  to  separate 
the  exceptions,  the  separation  may  be  made,  and  the  excep- 
tions may  be  stated,  with  so  much  of  the  evidence  and  other 
proceedings,  as  is  material  to  the  question  raised  by  them, 
in  a  case,  prepared  and  settied,  as  directed  in  the  general 
rules  of  practice;  or,  in  the  absence  of  directions  therein, 
by  the  court,  upon  motion.    It  is  not  necessary  to  state,  in 
a  case,  that  a  finding  upon  the  facts  or  a  ruling  upon  the 
law,  was  made,  where  the  finding  or  ruling  appears  in  a 
referee's  report,  or  in  the  decision  of  the  court}  upon  atrial 
by  the  oouit,  without  a  jury. 


$  998.    It  is  not  neceflsary  to  make  a  ease,  for  the  purpose  as  Han.  im. 
of  moving  for  a  new  trial,  upon  the  minutes  of  the  judj^e,  who  ^  ^"**  ^""* 
presided  at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregu- 
larity, or  surprise;  or  where  a  party  intends  to  appeal  from  a 
j  adgment  entered  upon  a  referee's  report,  or  a  decision  of  the 
court  upon  a  trial,  without  a  juxy,  and  to  rely  only  upon  ex« 
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oeptions,  taken  u  prworibed  injBeotioii  nine  hundred  and 
ninety-foiu:  of  this  aet 


6    Abb.    N. 

au2. 

8  Daly.  481. 

'i3  Hun.  218: 

27   Id.   314; 

33  Id  64. 

1  «iv.  Pro. 

292 

24  Week. 

IM«.80. 

81  Hun,  162, 

561. 


S  999.  [Am*d  1889.]  The  jadge  preeiding  at  a  trial  by 
a  jury  may,  in  his  diacretion,  entertain  a  motion,  made  upon 
his  minntea,  at  the  same  term,  to  set  aside  the  yerdict,  or  a 
direction  dismissing  the  complaint  and  grant  a  new  trial  upon 
exceptions;  or  beoanse  the  Terdict  is  f  r  ezcebsive  or  insuffi- 
cient damages,  or  otherwise  contrary  to  the  evidence  or  con- 
trary to  law.  If  an  appeal  is  taken  from  the  order  made  open 
the  motion,  it  mnst  he  heard  upon  a  case  prepared  and  settled 
in  the  nsoal  manner. 

94 K.T. State Bep. 860.    U3H.T.U0.    29 Abb. N. C. 896. 


17  Hun,  007.       S  1000.     [Am'd  1877, 1882,  1895,  amendfMnt  to  iake  ffftai 

12  Week.        Janwiry  1,  1896.]    Upon  the  application  of  a  party  who  has 

^  Ahh\  n    ^^^^  ^^®  ^'  more  exceptions,  the  judge  presiding  at  a  trial 

10  Abb.  N.u.  i)j  jQpy^  may,  in  his  discretion,  at  any  time  during  the  same 

108N.T.274.  term,  direct  an  order  to  be  entered  tnat  the  exceptions  so 

taken  be  heard  in  the  first  instance  by  the  appellate  diTision 

of  the  supreme  court;  and  that  judement  be  suspended  in 

the  meantime.  At  any  time  before  we  hearing  of  the  excep- 

tions  the  order  may  be  revoked  or  modified,  upon  notice,  in 

court  or  out  of  court,  by  the  judge  who  made  it;  or  it  mar 

be  set  aside  for  irregularity  by  the  court  at  any  term  thereof. 

Unless  it  is  so  reroked  or  set  aside,  the  exceptions  must  be 

heard  upon  a  motion  for  a  new  trial,  which  must  be  decided 

by  the  appellate  division.    The  motion  is  df  emed  to  have 

been  made  when  the  order  was  granted  ;  and  either  party 

may  notice  it  for  hearing  at  a  term  of  the  appellate  division 

upon  the  exceptiona. 


94N.T.  248.  §  1001«    [iim'd  1895,  cmmSxnmi  (o  (ofce  f^Ted  Jontiary 

ne^NY^*  1,  1896.]    Where  the  decision  or  report,  rendered  upon  the 

30  ^  T.state'  ^^  ^^  ^^  issue  of  fact  by  the  court,  without  a  jury,  or  by  a 

Bep .  478.  referee,  directs  an  interlocutory  j  udgmen t  to  be  entered;  6od 
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farther  proceedings  m1l^t  be  tnken  before  the  court  or  a  judge  191 K.  T.  67t 
thereof,  or  a  r^-feree,  b^-fore  a  final  j udgment  can  be  entered,  li^l^  -«» 
a  motion  for  a  new  tnal,  upon  one  or  more  ezceptionB,  may  i^jJ^yfaHa. 
be  matle  at  a  term  of  thtt  appellate  diviHion  of  tLe  bupnn^e 
ooart»  after  the  entry  of  the  interlocatory  jndgmt  nt,  and  be- 
fore the  commencement  of  theheariug  directed  therein.  'J  be 
time  within  which  the  party  must  except,  for  that  puipoBe, 
to  a  ruling  of  law  made  upon  nuch  a  trial,  by  the  judge  or  the 
referee^  after  the  close  of  the  testimony,  is  ten  days  after  ser- 
yice  of  a  copy  of  the  decision  or  report,  and  notice  of  the 
entry  of  the  interlocutory  judgment  thereupon. 


§  1002«  [Am'd  1884,  1890.1    In  a  case  not  specified  in  the  is  Hnn,  2M. 
last  three  sections,  a  motion  for  a  new  trial  must  in  tbe-firht  46  N.T.  Sap- 
instance  be  heard  and  decided  at  the  special  term,  but  where  ^'  ^-  ('*  ^ 
it  is  founded  upon  nn  allegation  of  error  in  a  finding  of  tact  31  Hnn  321* 
or  ruling  upon  the  law,  made  by  tl  e  jud^  upon  the  tiial,  it  38  Id.  '482* 
cannot  be  made  unlesH  not icrt  lb er( for  le  given  bffore  tbe  Uld.O. 
expiration  of  the  time  within  which  an  appeal  Ciin  be  taken 
from  the  judgment,  and  it  cnnn'^t  be  heard  i>t  a  special  term 
held  by  another  judge  unlebs  tbe  iudge  who  presided  at  the 
trial  is  dead  or  his  tt* rm  of  office  nas  <  xpired,  or  he  is  dis- 
qualified for  any  reason,  or  he  specifically  directs  tbe  motion 
to  be  heard  before  another  judge.    And  a  trial  by  a  referee 
can  not  be  reviewed  by  a  motion  for  a  new  Irinlfounded  upon 
such  an  aUegation  except  in  a  case  specific  d  in  tbe  last  section . 


§  1008.  [Am'S  1896,  amendment  to  take  effed  January  1,  JJ?:\  *^» 
1896.]    The  provisioDS  of  this  article,  relating  to  theprocei  d-  jl  Hun  896 


ings  to  review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by 
a  jury,  of  one  or  more  specific  questions  of  fact,  arisiog  u|  on 
the  issues,  in  an  action  triable  by  the  court.  But,  except  in 
a  case  specified  in  section  nine  hundred  and  seventy  of  this 
act,  a  new  trial  may  be  granted,  as  to  some  of  the  questions, 
so  tried,  and  ref.-.sed  as  to  the  others;  and  an  error,  in  the 
admission  or  ex<-l!.  si  on  of  evidence,  or  in  any  other  inlirg 
or  direction  of  tlio  judue,  upon  the  trial,  may,  in  the  di»r're- 
tion  of  the  court  which  reviews  it,  be  disregarded,  if  that 
cou*t  is  of  (  pinion,  t>  at  Kub  tantial  justice  dots  not  rcqi  iro 
thttt  a  new  trial  should  be  granted.  Where  the  judge,  who 
presided  at  the  trial,  neither  entertains  a  motion  fcr  n  new 
trial,  nor  direr^ts  ezceptigos,  taken  at  the  trial,  tt-^  be  heard  at 
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a  term  of  the  appellate  diviBion  of  the  sapreme  conrt,  a  mo- 
tion for  a  new  trial  can  be  made  only  at  the  term,  where  the 
motion  for  final  judgment  is  made,  or  the  remaining  issues 
of  fact  are  tried,  as  the  case  requires. 


§  1004.  In  an  action  triable  by  the  court,  where  a  refer- 
ence has  been  made,  to  report  upon  one  or  more  specific  ques- 
tions of  fact,  involyed  in  the  issue,  a  motion  for  a  new  hearing 
may  be  made  at  a  special  term,  at  any  time  before  the  hearing 
of  a  motion  for  final  judgment,  or  th«  trial  of  the  remaining 
issues  of  fact.  The  motion  must  be  made  upon  affidavits, 
unless  the  court,  or  a  judge  thereof,  directs  a  case  to  be 
prepared  and  settled. 


133 N.T.  1M«      §  1005  •    The  entry  of  final  judgment,  and  the  subsequent 

IB2N.Y.d68.  proceedings  to  collect  or  otherwise  enforce  it,  are  not  stayed 

by  an  exception,  the  preparation  or  settlement  d  a  case,  or 
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a  motion  for  a  new  trial,  unless  an  order  for  such  a  stay  is 
procured  and  served  ;  and  the  entry,  collection,  or  other  en- 
lorcement  of  a  judgment  does  not  preiudice  a  subsetiuent 
motion  for  a  new  trial.  Where  a  new  trial  is  pfnintecf,  the 
court  may  direct  and  enforce  restitution,  as  where  judgment 
is  reversed  upon  appeal 

§  1006.  The  taking  of  an  exception,  upon  a  trial  by  a 
jury,  or  the  statement  thereof  in  a  case,  as  prescribed  in  this 
article,  does  not  prejudice  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  evidence  |  but  such 
a  motion  may  be  made  before  or  after  the  heanng  of  the 
exception  j  or,  in  the  discretion  of  the  court  before  which  the 
exception  is  heard,  at  the  time  of  the  hearing. 

§  1007.  lAm'd  1883, 188i.]  The  notes  of  an  official  steno- 
grapher, or  assistant  stenographer,  taken  at  a  trial,  when 
written  out  at  length  may  be  treated,  in  the  discretion  of  the 
judge^  as  minutes  of  the  judge  upon  tne  trial  for  the  purposes 
of  this  article.  When,  by  provision  of  law,  a  justice  of  the 
supreme  court  of  this  State,  by  his  order^  in  writing,  duly 
entered  in  a  county  clerk's  office  in  the  judicial  district  of  said 
justice,  apportions  the  stenographer's  salary  among  the  sev- 
eral counties  of  said  judicial  district,  or  requires  the  duplica- 
tion of  any  stenographic  notes  taken  in  said  judicial  district. 
no  notice  of  the  application  for  said  order  shall  be  adjudged 
necessary  upon  anv  board  of  supervisors  in  said  judicial  dis- 
tricty  and  the  liaBility  for  compensation  for  such  services 
shall  be  deemed  fixed  upon  the  perfonuanoe  of  the  work. 

TITLE  n. 
Trials  unt?u>v^  a  jury. 


3  1006.  If  trial  by  Jury  WAived, 
action  must  be  (ried  by 
the  court. 

1009.  Trial  by  jury  j  how  waiv- 

ed. 

1010.  I>eoi0ioa  upon    trial  by 

the  coart,  when  to  be 
filed  ;  conseqaence  of 
fHilure. 

1011.  Reference    by  consent ; 

when  ond  how  made. 

1012.  Qualiflcatlon  of  the  last 

section. 

1013.  Coropuisory  reference  for 

the  trial  of  insiies  ;  in 
what  caaca  it  may  be 
made. 

10fl4.  Proceedings  where  the 
reference  is  for  trial  of 
part  of  the  isnues. 

1015.  CompulMory  reference  up- 
on qnestions  incident- 
ally arifltng. 

1016b  Referee  to  be  sworn. 


I  1017.  Witneaset    may  k>e  sub- 
poenaed. 

1018.  General  powern  of  a  ref- 

eree  upon  a  trial. 

1019.  Referee*8   report ;    when 

to     be     made,     conse- 
quence of  failure. 

1020.  Double  or  other  increased 

damages. 
102L  Decision  of  court  or  re- 
port of  referee,    upon 
trial  of  demurrer. 

1022.  Id.;   upon    trial   of  the 

whole  issue  of  fact. 

1023.  Parties  may  require  court 
or  r«^feree  to  determine 

particular  queHtions. 

1024.  Qualiflcalions    of   a   ref- 
eree. 

1025.  Several  referees  may  be 

appointed. 

1026.  Prooeedings       regulated 

where  there  are  sever- 
al referees. 


24N.Y.HIate 
Rep.  (Ui2. 
123N.y.l20. 


§  1008.  lAm^d  1877.]  In  an  action  triable  by  a  jury,  if 
the  parties  waive  the  trial,  by  a  jury,  of  the  issue  <)f  fact,  the 
action  must  be  tried  by  the  court,  without  a  jury  ;  unless  a 
reference  is  directed,  in  a  cuse  prescribed  by  law.  But  such 
an  action,  other  than  to  recover  damages  for  breach  of  a  con- 
tract, cannot  be  tried  by  the  court,  without  a  jury,  uuloss  the 
judge,  presiding  at  the  tonn  whero  it  is  hrouirht  on  for  trial, 
assents  to  such  a  triaL    His  refusal  so  to  assent  annuls  a  wai- 
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yer.  made  as  prescribed  in  subdivision  second,  third,  or  fourth 
of  tne  next  section. 

14  nil-  'XI        §  lOOO.  iAm?d  1877.]   A  party  may  vraive  his  ris^t  to  the 
ii«N.y'.4^.  ^^^^  of  the  issue  of  fact>  by  a  jury,  in  any  of  the  loUowing 

81  Abb.*N.  C.  modes : 

4:i6:  8  Misc.      1.  By  failing  to  appear  at  the  trial 

^^'  2.  By  filing  with  tne  clerk  a  written  waiver,  signed  by  the 

attorney  for  the  party. 

8.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury ;  or.  if 
•3  N.  Y.  588.  the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  Dy 

82  Han,  631.  ^  jury,  before  the  production  of  any  evidence  upon  the  trial 

§  1010.  Upon  a  trial^  by  the  court,  of  an  issue  of  fact  or 
82  N.  Y.  676.  of  law,  its  decision,  in  writing,  must  be  filed,  in  the  clerk's  of- 
^  ^:7'?,"Rr  fice,  within  twent^  days  after  the  final  adjournment  of  tiie 
H^*  m  t-erm,  where  the  issue  was  tried.    If  it  is  not  so  filed,  either 

43  Hun  443-  V^^Y  ™^£  move,  at  a  special  term,  for  a  new  trial  upon  that 
63  Id.  (&  '  ground,  if  the  decision  has  not  been  filed,  when  the  motion  is 
Heard,  the  court  must  make  an  order  for  a  new  trial,  either 
absolutely,  or  unless  it  is  filed,  within  a  time  speciflea  in  the 
order.  If  an  order  for  a  new  trial  is  made,  or  a  contingent  or- 
der for  a  new  trial  becomes  absolute,  the  costs  of  the  former 
trial  abide  the  event 

8  How.  Pr.  §  1011.  [^m^dl879.]  Except  in  a  case  specified  in  the 
N.  S.  860.  next  section,  the  whole  issue,  or  any  of  the  issues  in  an  action, 
186  N.T.  609.  either  of  fact  or  of  law,  must  be  referred,  upon  the  consent  of 
JO  Hun.  IW.  the  parties,  manifested  by  a  written  stipulation,  signed  by 
itJ 'i  Y  594*  their  attorneys,  and  filed  with  the  clerk.  Where  the  stipula- 
ii^j  ?i.Y.  iv%.  ^j^jj  ^^^^g  jj^j^.  n^jjjQ  ii^Q  referee,  he  maybe  designated  by  the 

9  App.  DlT.  court,  on  motion  of  either  party.  Where  the  stipulation 
2^*  names  the  referee,  the  clerk  must  enter  an  order,  of  course, 

referring  the  issue  or  issues  for  trial  to  that  person  only.  If 
the  referee  named  in  a  stipulation  refuses  to  serve,  or  if  a  new 
trial  of  an  action  tried  by  a  referee  so  named  is  ^^nted,  the 
oourt  must  appoint  another  referee,  imless  the  stipulation  ex- 
pressly provides  otherwise. 

80  Hon,  188.  §  1012.  But  a  reference  shall  not  be  made,  of  course, 
upon  the  consent  of  the  parties,  in  an  action  to  annul  the  mar- 
riage, or  for  a  divorce  or  a  separation ;  or  an  action  a^inst  a 
corporation,  to  obtain  a  dissolution  thereof,  the  appointment 
of  a  receiver  of  its  propertv,  or  the  distribution  of  its  property, 
unless  it  is  brought  by  the  Attomev-General ;  or  an  action 
wherein  a  defendant,  to  be  affected  oy  the  result  of  the  trial, 
is  an  infant.  In  a  case  specified  in  this  section,  where  the  par- 
ties consent  to  a  reference,  the  court  may,  in  its  discretion, 
grant  or  refuse  a  reference ;  and,  where  a  reference  is  g^ran- 
ted,  the  court  must  designate  the  referee. 

81  Hun,  286;  g  1013.  The  court  ma^r,  of  its  own  motion,  or  upon  the  ap- 

18  Abb.  N.C.  plication  of  either  party,  without  the  consent  of  the  other,  <m- 

*S  N  Y  stata  ^'^^^  ^  ^^^  ^^  *'^®  issues  of  fact,  by  a  referee,  where  the  trial 

Rep  iSr  ^^^^  reauire  the  examination  of  a  long  account,  on  either  side, 

117N.Y.111.  and  win  not  require  the  decision  of  oifllcult  (questions  of  law. . 

61  How.  Pr.  In  an  action,  triable  by  the  court,  without  a  jury,  a  reference 

67.  maybe  made,  as  prescribed  in  this  section,  to  decide  the 

129N.T.  96.  whole  issue,  or  any  of  the  issues;  or  to  report  the  referee's 
181  N.T.  669.  finding,  upon  one  or  more  specific  questions  of  fact,  involved 

Idtf  Id.  609:  {_  ihA  iBfiiiA 
J  37  Id.  617;  '"!'**®!ff*®' 

139  Id.  419.       §  1014.  Where  a  reference  is  made,  as  prescribed  in  the 

U7N.Y.W7. 
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last  section,  to  report  upon  a  specific  question  of  fact,  involved 
in  the  issue,  and  tne  determination  or  one  or  more  other  issues 
is  necessary,  in  order  to  enable  the  court  to  render  judgment, 
they  must  oe  tried,  either  before  or  after  the  filing  of  the  re- 
port, as  the  court  directs,  and  either  by  a  jury,  or  by  the  court, 
without  a  jury  as  the  case  requires.  Where  they  are  tried  by 
a  jury,  application  for  judgment  must  be  made  upon  the  ver- 
dict and  tne  report. 

§  1016.  The  court  mayh'kewise,  of  its  own  motion,  or  J-jT*^*  '*'"'^- 

upon  the  application  of  either  party,  without  the  consent  of  the  J^;^!,^,    j^ 

other,  direct  a  reference  to  take  an  account,  and  report  to  ^;   ^i .'  i^' 

the  court  thereon,  either  with  or  without  the  testimony,  after  416. 

interlocutory  or  final  judenient-,  or  where  it  necessary  to  do  39  Hun,  620, 

BO,  for  the  information  of  the  court;  and  also  to  determine  136 N  Y. ^ha. 

and  report  upon  a  c|uestion  of  fact,  arising  in  any  stage  of  the  •  "H^iac.  64. 

action,  upon  a  motion,  or  otherwise,  except  upon  the  plead-  jj  j^.^  ^ 
ings. 

§  101 6.  A  referee,  appointed  as  prescribed  in  either  of  joDsly  16. 
the  foregoing  sections  of  this  title,  must,  before  proceeding  to  ^34  ^^^  y.  85. 
hear  the  testimony,  be  sworn  faithfully  and  fairly  to  try  the 
issues,  or  to  determine  the  questions  referred  to  him,  us  the 
case  requires^  and  to  make  a  just  and  true  report,  according 
to  the  best  of  his  understanding.  The  oath  may  be  adminis> 
tered  by  an  officer  specified  in  Eection  eight  hundred  and  forty > 
two  of  this  act^  But  where  all  the  parties,  whose  interests  will 
be  affected  by  the  result,  are  of  age,  and  present,  in  person 
or  by  attorney,  they  may  expressly  waive  the  referee's  oath. 
Hie  waiver  may  be  made  bv  written  stipulation,  or  omlly.  If 
it  is  oral,  it  must  be  enterea  in  the  referee's  minutes. 

S  1017.  A  witness  may  be  subpoenaed  to  attend  before  a 
referee,  appointed  as  prescribed  in  either  of  the  foregoing  sec- 
tions of  this  title,  to  testify,  and,  in  a  proper  case,  to  bring 
with  him  a  book,  document,  or  other  paper,  as  upon  a  trial  by 
the  court. 

§  1018.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  g-v  y  sm 
an  issue  of  law,  must  be  brought  on  upon  like  notice,  and  con-  ge  Hun  inb« 
ducted  in  like  manner,  and  the  papers  to  be  furnished  there-  30  id.  612.  ' 
upon  are  the  same,  and  are  furnished  in  like  manner,  as  where  14  Cir.  Pro. 
the  trial  is  by  the  courts  without  a  jury.    The  referee  exerci-  62. 
se8{  upon  such  a  trial,  the  same  power  as  the  court,  to  grant 
adjournments,  to  preserve  order,  and  to  punish  the  violation 
thereof.    Upon  the  trial  of  an  issue  of  fact,  the  referee  exeiv 
cises  also  the  same  power  as  the  court,  to  allow  amendments 
to  the  summons,  or  to  the  pleadings ;  to  compel  the  attendance 
of  a  witness  by  attachment ;  and  to  punish  a  witness  for  a 
contempt  of  court,  for  non-attendance,  or  refusal  to  be  sworn, 
or  to  testify.  Upon  the  trial  of  an  issue  of  law,  the  referee  ex- 
ercises the  same  power  as  the  court,  to  permit  a  party  in  fault 
to  plead  anew  or  amend ;  to  direct  the  action  to  be  divided 
into  two  or  more  actions;  to  award  costs,  and  otherwise  to 
dispose  of  any  question,  arising  upon  the  decision  of  the  issue 
referred  to  him.    The  powers,  conferred  by  this  section,  are 
exercised  in  like  manner,  and  upon  like  terms,  as  similar  pow- 
ers are  exercised  by  the  court,  upon  a  trial 

g  1019.  lAm''d  1882.]    Upon  the  trial  by  a  referee,  of  an 
issue  of  fact,  or  an  issue  of  law,  or  where  a  reference  is  made  j|  Si'lvJ^^ 
as  prescribed  in  section  one  thousand  and  fifteen  of  this  act,    ^  How  Pr 
the  referee's  written  report  must  be  either  filed  with  the  119. 
olerlL  or  delivered  to  toe  attorney  for  one  of  the  parties,  m  N.  T.  ui 

83  Han.  499. 
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within  sixty  days  from  the  time  when  thd  canse  or  matter  ib 
finally  submitted,  otherwise  eithei*  party  may,  before  it  is 
filed  or  delivered,  serve  a  notioe  npon  the  att'  rney  for  the 
adverse  party,  that  he  elects  to  end  the  reference.  In  snch 
a  ease  the  action  must  thenceforth  prooeod  as  if  the  refer- 
ence had  not  been  directed,  and  the  referee  is  not  entitled  to 
any  fees. 

§  1020-  Where  the  donble,  treble,  or  any  other  incxeased 
damages  are  given  by  statnte,  the  decision  of  the  court,  or  the 
report  of  the  referee,  mnst  specify  the  snm  awarded  as 
single  damages,  and  direct  jadgmeot  for  the  increased  dam- 
ages. 

§  1021.  [Am'd  1879,  1895,  amendmeni  to  take  effect  Janvary 
1,  1896.]  The  deciKion  of  the  court,  or  the  report  of  a  referee, 
upon  the  trial  of  a  demurrer,  or  upon  the  trial  of  the  i>BUes 
of  fact  or  law,  where  a  nonsuit  is  granted,  must  direct  tue 
final  or  interlocutory  judgment  to  be  entered  thereupon, 
and  in  any  such  case  it  shall  not  be  necessary  for  the  court 
or  referee  to  make  any  finding  of  fact.  Where  it  diiecU  an 
interlocutory  judgment,  with  leave  to  the  party  in  fault  to 
plead  anew  or  amend  or  permitting  the  action  Co  be  divided 
mto  two  or  more  actions,  and  no  other  i^sne  remaius  to  be 
dispo^^ed  of,  it  may  also  (hrect  the  final  fud[;ment  to  be  en- 
tered if  the  party  in  fault  fails  to  comply  with  any  of  the 
directions  given  or  terms  impose  d. 

§  1022.  [Am'dlSll,  1894,  lS95,amendmenttoiakeefJect  Jan- 
uary 1,  1896.]  The  decision  of  the  court  or  the  report  of  a 
referee,  upon  the  trial  of  the  whole  iRsnes  of  fact,  may  state 
separately  the  facts  found  and  the  conclusions  of  law,  and  di- 
rect the  judgment  to  be  entered  tbe>-eon,or  the  court  or  referee, 
may  file  a  decision  statine:  concisely  the  grounds  upon  which 
the  issues  have  been  decided,  and  direct  the  judgment  to  bo 
entered  thereon,  which  decision  so  filed  shall  form  part  of 
the  judgment-roll.  In  an  action  where  the  oo^ts  are  in  the 
discretion  of  the  court,  the  decision  or  report  must  award  or 
deny  costs,  and  if  it  awards  costs,  it  must  r^asignate  the  party 
to  whom  the  costs  to  be  taxed  are  awarded.  "Wht-never  judg- 
ment is  entered  on  a  decision  which  does  not  state  separately 
the  facts  found,  the  defeatett  party  may  file  an  exception  to 
such  decision,  in  which  case,  on  an  appeal  from  the  judg- 
ment entered  thereon  upon  a  ca<;e  contHining  exceptions,  the 
appellate  division  of  the  supreme  court  shall  review  a'1  ques- 
tions of  fact  and  of  law,  and  may  either  modify  or  afiSrra  the 
judgment,  or  order  appealed  from,  award  a  new  trial,  or 
grant  to  either  party  the  judgment  which  the  facts  wnrrnnt. 

§1023.  [Repealed,  1^94:.] 

^  1024.  A  referee,  appointed  by  the  courts  must  be  free 
from  all  just  objections;  and  no  person  Hhall  be  so  appointed, 
to  whom  Jill  the  parties  object,  except  in  an  action  to  annul  a 
marriage,  or  for  a  divorce,  or  a  separation.  A  judge  cannot  be 
appointed  a  referre,  in  an  action  brought  in  the  court  of 
which  he  is  a  julge,  except  by  the  written  consent  of  the 
parties;  and  in  that  case  he  cannot  receive  any  compensation 
as  referee. 

§1025.  Where  the  court  is  authorized  to  appoint  a  ref- 
eree, it  may,  in  its  discretion,  appoint  either  one  or  three, 
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And  where  a  reference  is  made  by  consent  of  the  parties, 
they  may  select  any  number  of  referees,  not  exceeding  five. 

§  1026.  Where  the  reference  is  to  more  than  one  referee, 
all  must  meet  together,  and  hear  all  the  allegations  ana 
pr(x)fs  of  the  parties ;  but  a  majority  may  appoint  a  time 
and  place  for  the  trial,  decide  any  question  which  arises  upon 
the  trial,  sign  a  report,  or  settle  a  case.  Either  of  tbem  may 
administer  an  outh  to  a  witness ;  and  a  majority  of  those 
present,  at  a  time  and  place  appointed  for  the  trial,  may  ad- 
jouru  the  trial  to  a  future  day. 

TITLE  m. 

Triql  jurors,  except  in  New  York  and  Kxnqs  counties  :  mode 
of  selecting  thevn,  and  of  procuring  their  attendance.  * 

Abticlb  1.  0>mliflcatioD8  and  oxemptions  of  trial  jurors. 

2.  Mode  of  selecting,  drawing,  and  procuring  the  attendance 

of  trial  ill rofH,  in  ordinnry  ca»ea. 

3.  Mode  of  .striking  and  procuring  a  special  Jary,  and  of  pro- 

curing a  foreign  jury. 

4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

QUAUFICATIONS  AND  EXEMPTIONS  OF  TRIAL  JUBOBa    * 

I  1027.  Qualifications     of    trial       |  10:31.  Eridenoe  of  exemption  in 
jurors.  certain  casen. 

1028.  Additional   provision   re-  1032.  When  juror  to   be  dia- 

specting  property  qnal-  charged  from  serving, 

incations.  1033.  When  Juror  to  be  excused 

1029.  Certain     public    officers  from  serving. 

disqualified.  1094.  Application  of  this  article, 

1090.  Persons  entitled  to  claim  as  respects  New  York 

exemption   Irom     ser-  and  Kings  counties, 
vice. 

§  1027*  [AnCd  1895.]  In  order  to  be  qualified  to  serve, 
as  a  trial  jnror,  in  a  court  of  record,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident  o£ 
the  county. 

2.  [Am^dl^b^aimxndmienitoidk^ifftclSeptnjp^  1895.] 
Not  less  than  tweuty-onenor  more  than  seyenty  years  of  age. 

8.  Assessed,  for  personal  property,  belonging  to  him,  in  bis 
own  right,  to  the  amount  of  two  hundred  and  fifty  dollars  :  or 
the  owner  of  a  freehold  estate  in  real  property,  Hituated  in 
the  county,  belonging  to  him  in  his  own  right,  of'^the  value  of 
one  hundred  and  fifty  dollars  ;  or  the  husband  of  a  woman 
who  is  the  owner  of  a  like  freehold  estate,  belonging  to  her,  in 
her  own  right. 

4  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit 

5.  Free  from  all  legal  exceptions ;  of  fair  character  ;  of  ap- 
proved integrity ;  ofsound  judgment ;  and  well  informed. 

§  1028.  But  a  person  who  was  assessed,  on  the  last  assess- 
inent-xx>ll  of  the  town,  for  land  in  his  pos.session,  held  under  a 
contract  for  the  purchase  thereof,  upon  which  Hnprovementss. 
owned  by  him,  have  been  made,  to  the  value  of  one  hundred 
and  fifty  dollars,  is  qualified  to  serve  a.s  a  trial  juror,  although 
he  does  not  possess  either  of  the  qualifications  specifie<l  in  sub- 
division thirtl  of  the  last  section,  if  he  is  qualified  in  every 
other  respect 

§  1029.  Each  of  the  following  officers  is  disqualified  to 
serve  as  a  trial  juror : 

•  See  c.  3^,  L.  1896,  creating  a  commTsHioner' of  Jurors  foreach 
eonnty  having  a  population  of  three  hundred  thouMund  nr  moro  except 
New  York  and  Kiogs,  also  providinic  for  the  mHkiug  up  of  Jury  listM  and 
tbe  drswlny  and  service  of  juror«. 
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1»  The  Governor  ;  the  Lieutenant-Governor ;  the  GoTamor'i 
private  secretary. 

2.  The  Secretary  of  State  ;  the  Comptroller ;  the  State 
Treasurer ;  the  Attorney-General ;  the  State  En^neer  and 
Surveyor ;  a  Canal  Commissioner ;  an  Inspector  of  State  Pris- 
ons ;  a  Canal  Appraiser ;  the  Superintendant  of  Public  In- 
struction ;  the  Superintendent  of  the  Bank  Department ;  the 
Superintendent  of  the  Insurance  Department ;  and  the  deputy 
of  each  officer,  specified  in  this  subdivision. 

5.  A  member  ot  the  Legislature,  during  the  session  of  the 
house,  of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

6.  A  sheriff,  under-sheriff,  or  deputy-sheriff. 

&  The  clerk  or  deputy-clerk  of  a  court  of  record 

\  S  1090,  [Am'd  1879,  1883, 1890, 189&,  1896.]  Each  of  the 
foUowing  persons,  aJthongh  qualified,  is  entitled  to  exemp- 
tion from  service  as  a  trial  juror,  npon  his  claiming  exemp- 
tion therefrom  : 

I.  A  clergyman,  or  a  minister  of  any  religion  officiating  as 
snch,  and  not  following  any  other  calling. 

.       2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher, 

^  or  other  person  aotnaliy  emploved  in  a  State  asylnm  for 

.  lunatics,  idiots,  or  habitual  drunkards. 

'  3.  [  Am'd  1896,  amendm'mt  to  take  efftct  September  1,  1896.] 
The  agent  or  warden  of  the  state  prison,  the  keeper  of  a 
3ounty  jail,  or  a  person  actually  employed  in  a  state  prison 
or  county  jail  and  the  keeper  of  every  alms-house. 

4.  [AnCd  1896,  amendmad  to  takt  ^ed  September  1,  1895.] 
A  practising  physician  or  surgeon,  having  patients  requiring 
his  daily  professional  attention,  a  licensed  pharmacist  actu- 
ally englkged  in  his  prof esii^on  as  a  means  of  livelihood,  and 
a  auly  registered  veterinary  surgeon  actually  engaged  in  his 
pxofession  as  a  means  of  livelihood. 

5.  An  attorney  or  counselor  at  law  regularly  eng^aged  in  the 
practice  of  the  law  as  a  means  of  livelihood. 

6.  A  professor  or  teacher  in  a  college  or  academy. 

7.  A  person  aotually  employed  in  a  glass,  cotton,  linen, 
woolen  or  iron  manufacturing  company,  by  the  year,  month 
or  season. 

8.  A  superintendent,  engineer,  or  collector  on  a  canal,  auth- 
orized by  the  law  of  the  State,  which  is  actually  construct- 
ed and  navigated. 

9.  A  master  engineer,  assistant  engineer,  or  fireman,  actu- 
ally employed  upon  a  steam  vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed  by 
a  railroad  company,  otner  than  a  street  railroad  company,  or 
an  operator  or  assistant  ooerator,  employed  by  a  telegraph 
company,  who  is  actually  aoing  duty  in  an  office,  or  along  the 
railroad  or  telegraph  line  of  the  company,  by  which  he  is  em- 
ployed. V 

II.  An  officer,  non-conunissioned  officer)  musician  or  private 
of  the  national  guard  of  the  State,  performing  military  duty, 
cr  a  person  who  has  been  honorably  discharged  from  the 
•lational  guard,  after  five  years  service  in  cither  capacity. 

Iz.  A  pei'son  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years  faithful  ser\'ice 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under 
this  subdivision,  his  service  must  have  been  performed  before 
the  twenty-third  day  of  April,  eighteen  hundred  and  sixty- 
two,  either  as  a  general  or  staff -officer,  or  as  an  officer,  non- 
oommissioued  officer,  musician  or  private  in  a  uniformed  bat- 
talion, oonipany  or  troop  of  the  militia  of  the  State,  and 
armed,  uniformed  and  equipped  according  to  law ;  or  a  por- 
tion thereofi  during  that  penod  and  in  that  capacity,  anothe 
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remainder  since  the  twenty-third  day  of  April,  eighteen  hun- 
dred and  sixty-two,  as  a  member  of  the  national  guard  of  the 
State. 

13.  A  member  of  a  fire  company  or  fire  department  duly 
or^^nized  according  to  law  of  the  State  and  performing  his 
duties  therein  ;  or  a  person  whe,  after  faithfully  serving  five 
successive  years  in  such  a  fire  company  or  fire  department, 
has  been  honorably  discharged  therefrom. 

14.  A  duly  licensed  engineer  of  steam  boilers,  actually  em- 
ployed as  such. 

1 5.  A  person  otherwise  specially  exempted  by  law. 

i^  1031.  lAm'd  1886.]  The  evidence  of  the  right  to  ex- 
emption as  prescribed  in  the  last  section  is  as  follows  : 

1.  Under  subdivision  second  thereof,  the  certificate  of  the 
superintendent  or  other  principal  officer  of  the  asylum. 

2.  Under  subdivision  third  thereof,  the  certificate  of  the 
warden  or  other  principal  officer  of  tne  State  prison,  or  the 
sheriff  of  the  county,  as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant 
is  a  non-commissioned  officer,  musician  or  private  in  a  com- 
pany or  troop  of  the  national  guard,  the  certificate  of  the 
commanding  officer  of  the  company  or  troop,  accompanied 
with  proof  by  affidavit  of  the  genuineness  of  the  signature 
thereU>. 

4.  Under  the  la.st  clause  of  subdivision  eleventh,  or  under 
subdivision  twelfth  thereof,  in  the  discretion  of  the  court,  the 
discharge  of  the  person  from  military  service,  if  it  shows  the 
facts  entitling  him  to  exemption. 

a.  Under  the  first  cliiuse  of  subdivision  thirteenth  thereof, 
where  the  applicant  is  under  the  rank  of  foreman,  the  certifi- 
cate <»f  the  foreman,  or  other  chief  officer  of  the  company  to 
which  the  applicant  belongs,  accompanied  with  proof,  by  affi- 
davit, of  the  genuineness  of  the  signature  thereof. 

0.  Under  the  last  clause  of  subdivision  thirteenth  thereof, 
the  certificate  of  the  chief  engineer  of  the  fire  department  of 
the  city  or  village  where  the  service  was  performed,  or  of  the 
mayor  or  president  of  the  citv  or  village,   accompanied  with 
proof ^  by  affidavit  or  acknowledgment,  of  the  genuineness  of 
the  signature  thereof,  which  certificate,  so  proved,  accom- 
panied by  a  notice  indorsed  thereon  that  the  applicant  claims 
exemption  from  jury  duty  for  a  period  si^ecified  therein,  may 
be  filed  in  the  office  of  the  clerk  of  the  county  where  such  ap~ 
plicant  resides.    From  the  date  of  such  filing  such  applicant 
shall  not  be  liable  to  perform  any  jurv  duty  in  the  county 
where  such  certificate  and  notice  are  filed  during  the  period 
specified  in  such  notice ;  and  the  county  clerk  shall  thereupoa 
erase  the  name  of  such  applicant  from  the  jury  lists,  and  de- 
stroy the  ballot  before  drawing  another  jury.    A  certificate 
specified  in  subdivisions  one,  two,  three  and  five  of  this  sec- 
tion must  be  dated  within  three  months  prior  to  the  time  of 
presenting  it  and  filed  with  the  clerk  of  the  court  to  which  it 
IS  presented.    In  case  the  certificate  and  notice  provided  for 
in  subdivision  six  of  this  section  is  not  filed  as  therein  pro- 
vided the  applicant  shall  not  be  entitled  to  exemption  for  any 
cause  specified  in  the  last  clause  of  subdivision  thirteen  of 
section  one  thousand  and  thirty  of  this  act. 

§  1032.  The  court  must  discharge  a  person  from  serving  ae  N.T.8tattt 
as  a  trial  juror,  in  either  of  the  following  cases :  Rep.  io. 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  he 
claims  the  benefit  of  the  exemption. 
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Where  a  person  is  discharged,  for  either  of  the  causes  speci- 
fled  in  this  section,  the  clerk  must  destroy  the  ballot,  contain- 
ing his  name. 

§  1033.  Upon  satisfactory  proof  of  the  facts,  a  court,  at 
the  term  to  which  a  person  is  returned  as  a  trial  juror,  must 
excuse  him  from  serving  during  the  whole,  or  a  portion  of  the 
term,  in  either  of  the  following  cases : 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  other 
civil  office,  the  duties  of  which  are,  at  the  time,  inconsLst-ent 
with  his  attendance  as  a  juror. 

2w  Where  he  is  a  teacher  in  a  school,  actually  employed  and 
serving  as  such. 

3.  where,  for  any  other  reason,  the  interests  of  the  public, 
or  of  the  juror,  will  be  materially  injured  by  his  attenaance  ; 
or  his  own  health,  or  the  health  of  a  member  of  his  family, 
requires  his  absence  ;  or  he  is  temporarily  incapacitated,  for 
any  reason,  from  properly  discharging  the  duties  of  a  juror. 

Where  a  person  is  execused,  in  either  of  the  cases  specified 
in  this  section,  the  ballot,  containing  his  name,  must  be  re- 
turned to  the  box  from  which  it  was  taken. 

§  1034.  Section  ten  hundred  and  twenty-nine  of  this  act 
applies  throughout  the  State.  The  remainder  of  this  article 
does  not  apply  to  the  city  and  county  of  New  York,  or  the 
county  of  Kii 
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ARTICLE  SECOND. 


Mode  of  selecting,  drawino,  and  procuring  the  Attend- 
ance OF  Trial  Jurors,  in  ordinary  Cases.  * 


2  1036.  Certain  town  officers  to 
make  lists  of  trial 
Jurors. 

1036.  Names   or  jurors    to    be 

taken  from  assessment- 
roll. 

1037.  Duplioate  juror  lists  to  be 

made  and  filed. 

1038.  County  clerk  to  make  and 
deposit  ballots. 

County  clerk  to  destroy 
old  ballots. 

Jurors  so  returned  to 
serve  for  three  years. 

Wards  of  certain  cities  to 
be  considered  towns, 
etc. 

When  and  how  many 
jurors,  for  courts  of 
record,  to  be  drawn. 

Notice  of  drawing. 

Sheriff  and  county  Judge 
to  attend  drftwing. 
1046.  Sheriff  or  county  Judge, 
not    appearing,  to   he 
again  notified,  etc. 

Certain  officers  required 
to  be  present  at  draw- 
ing. 

Mode  of  drawing  Jurors ; 
minut«  of  drawing :  list 
to  be  delivered  to  sher- 
iff. 

Sheriff  to  notify  Jurors 
and  make  return. 

Applicants  to  be  furnish- 


1039. 
1040. 
1041. 


1042. 


1043. 
1044. 


1046. 


1047. 


1048. 
1049. 


ed  with  copies  of  jury 
lists. 
§  1060.  Names  of  jurors  who  have 
served,  to  be  kept  in 
separate  box. 
1061.  Jurors  to  be  drawn  from 
that  box  when  first  box 
is  exhausted. 

1052.  A  third  jury  box  to   be 

kept. 

1053.  When  old  ba1lot<i  therein 

to  be  destroyed,  and 
new  ballots  deposited. 

1064.  Jurors  when  to  be  drawn 
from  third  box. 

1056.  How  such  jurors  to  be  no- 
tified. 

1056.  Justice  of  Supreme  Court, 

or  county  judge,  may 
y  order  drawing  of  addi- 

tional jurors. 

1057.  Proceed mgs    upon    such 

order. 

1058.  For  what  courts,  and  by 

whom,   additional    ju- 
rors may  be  ordered. 
1069.  How  such  additional  ju- 
rors drawn  and  notified. 

1060.  Power  of  county  judge,  as 

to  attendance  of  jurors* 

1061.  Powers  of  deputy  county 

clerk,   under    this   ar- 
ticle. 

1062.  This  article  notapplicabl« 

to  New  York  and  Kings 
counties. 


*  See  c.  969,  L.  1896  creating  a  commissioner  of  jurors  for  each 
oonnty  having  a  population  of  three  hundred  thousand  or  more,  except 
New  York  and  Kings,  also  providing  for  the  making  up  of  Jury  lists  and 
the  drawing  and  service  or  Jurors. 
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§  1035.  The  supervisor,  town  clerk  and  assessors  of  each 
town,  must  meet  on  the  first  Monday  of  July,  in  the  year  one 
thousand  eight  hundred  and  seventy -eight,  and  in  each  third 
year  thereafter,  at  a  place  within  tne  town,  appointed  by  the 
supervisor  ;  or,  in  case  of  his  absence,  or  of  a  vacancy  in  his 
oince,  by  the  town  clerk  ;  for  the  purpose  of  making  a  list  of 
persons  to  serve  iis  trial  jurors,  for  the  then  ensuing  three 
5'eiii"s.  If  they  fail  to  meet,  on  the  day  specified  in  this  sec- 
tion, they  must  meet  as  soon  thereafter,  as  practicable. 

8  1036.  lAm'd  IS77.}  At  the  meeting,  specified  in  the 
last  section,  the  officei*s  present  must  select,  from  the  last 
asscssuieat-roll  of  the  town^  and  make  a  list  of,  the  names  of 
ail  persons,  whom  they  believe  to  be  (]ualified  to  serve  as  trial 
jurors,  as  prescribed  in  the  last  article. 

§  1037.  Duplicate  lists  of  the  names  of  the  persons  so 
selected,  showinjj  the  place  of  residence,  and  other  proper  ad- 
ditions, of  each  of  them,  as  fur  as  those  particulars  can  be 
conveniently  ascertained,  must,  be  made  out,  and  signed  by 
the  officers,  or  a  majority  of  them.  Within  ten  days  after  the 
meeting,  one  of  the  lists  must  be  transmitted,  by  those  of- 
ficers, to  the  county  clerk,  and  filed  by  him ;  and  the  other 
must  be  filed  with  tlie  town  clerk. 

8  1038.  On  the  first  Monday  of  August,  after  the  lists 
have  been  transmitted  to  him,  the  county  clerk  must  prepare 
suitable  ballots,  by  writing  the  name  of  each  person  thus 
selected,  as  contiuned  in  the  lists,  with  his  place  oi  residence, 
and  other  additions  on  a  separate  piece  of  paper.  The  bal- 
lots must  be  uniform,  as  nearly  as  may  be,  in  appearance ; 
and  the  clerk  must  deposit  them  in  the  box,  kept  for  that  pur- 
pose. 

g  1030.  iAm'dlSSO.]  Before  depositing  the  ballots  the 
county  clerk  must  destroy  each  ballot  remaining  in  either  of 
the  lx)xes  kept  by  him  and  containing  the  name  of  a  resident 
of  a  town  for  which  a  new  list  has  been  transmitted.  If  for 
any  reason  the  list  from  a  town  is  not  received  by  the  county 
clerk  by  the  first  Monday  of  August,  he  shall  give  inmiediate 
notice  thereof  t4>  the  town  clerk,  and  it  must  be  transmitted 
as  soon  thereafter  as  practicable  ;  and  if  after  the  same  is  re- 
ceived by  the  county  clerk  it  has  been  or  shall  be  lost  or  des- 
troyed, he  mu.st  forthwith  give  notice  thereof  to  the  town 
clerk,  and  a  copy  of  the  duplicate  list  on  file  in  the  town 
clerk's  oflBce,  certified  by  him  to  be  correct,  or  if  that  dupli- 
cate is  also  lost  or  destroyed,  or  cannot  be  found,  a  new  list 
to  be  made  forthwith,  as  prescribed  for  making  the  oricfinal 
list,  must  be  transmitted  to  the  c^iunty  clerk  as  soon  there- 
after as  practicable  ;  and  the  county  clerk  must  prepare  new 
ballots,  and  destroy  the  old  ballots,  containing  the  names  of 
residents  of  that  town  immediately  after  the  receipt  by  him 
of  the  list  therefrom. 

§  1040.  Each  person,  whose  name  is  contained  in  a  list, 
so  transmitted,  must,  unless  he  is  excused  or  discharged, 
serve,  as  a  trial  juror,  for  three  years  from  the  fii-st  Monday 
of  August  of  that  year,  and  thereafter  until  another  list,  from 
his  town,  is  received  and  filed. 

§   1041.  lArn*d  1877,   1881.]    Each  ward  of  the  city  of   mN.Y.  128. 
TJtica  is  considered  a  town  for  the  purposes  of  this  article  ; 
and  the  supervisor  and  assessor  of  that  ward  must  execute 
the  duties  of  the  supei*visor,  town  clerk,  and  assessors  of  a 
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town,  as  prescribed  in  the  foregoing  sections  of  this  article, 
except  that  a  duplicate  of  Ihe  list  of  jurors  mai^c  by  tliera 
must  be  filed  in  the  office  of  the  clerk  of  the  city.  In  the  city 
of  Albany  the  recorder  of  said  city  shall  perform  tlie  duties 
imposed  by  this  title  upon  the  supervisor,  town  clerk  and 
assessor  of  towns.  In  Albany  county,  grand  juix)i*s  shall 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit 
jurors  selected  for  said  county  in  the  same  manner  as  petit 
jurors,  and  hereafter  no  sci>arate  list  of  gi*and  jurors  shall  be 

g"  repared  for  said  county.  In  each  of  the  other  cities  of  the 
tat«  the  like  duties  niu.st  be  performed  by  the  officers,  and 
in  the  manner  prescribed  by  law.  A  city,  wherein  two  or 
more  assessors  are  elected  for  the  entire  city,  is  considered  a 
town  for  the  purposes  of  this  article,  except  wiiere  the  officers 
who  are  to  perforai  the  duties  of  the  supervisor,  town  clerk  or 
assessor,  as  prescribed  in  this  article,  are  specially  designated 
by  law. 

§  1042.  [Am*d  1894,  1895,  arMndmenito  take  effect  Jan- 
wiry  1,  1896.]  On  a  day  designated  by  the  county  clerk,  not 
less  than  fourteen  nor  mere  than  twenty  days  before  the  day 
appointed  for  holding  each  trial  term  of  the  supreme  conrt; 
or  oi'  the  county  court,  except  a  term  designated  for  the  hear- 
ing and  decision  of  motions  and  trial  and  other  proceedings 
without  a  jury;  or  of  a  major's  or  recorder's  court,  at  which 
issues  are  triable  by  a  jury;  or  on  the  day  to  which  the  draw- 
ing is  adjourned,  as  prescribed  in  section  ten  hundred  and 
forty -five  of  this  act,  the  clerk  of  the  connty  in  which  the 
term  is  to  be  held,  in  case  snch  connty  contains  less  than 
one  hundred  thonsand  inhabitants,  must  draw  the  names  of 
thirty- six  persons,  and  in  comities  containing  one  hundred 
thousand  inhabitants  or  over  the  names  of  forty-eight  per- 
sons, and  any  additional  number  ordered  accordmg  to  laWr 
to  serve  as  trial  jurors  at  the  term. 

§  1043.  [Arn'd  1895,  1896,  ammdmmt  io  take  tffed  Septem* 
her  1, 1896.]  At  least  six  duys  before  the  drawing  the  county 
clerk  mnst  publish  a  notice  thereof  in  a  newspaper  published 
in  the  county,  if  there  is  one;  or  if  there  is  none  he  must 
affix  a  notice  thereof  on  the  outer  door  of  the  building  where 
the  term  for  which  the  jurors  are  to  be  drawn  is  appointed 
to  be  held.  He  must  also  at  least  three  days  before  the  time 
appointed  for  the  drawing  cause  notice  thereof  to  be  served 
upon  the  sheriff  of  the  county  and  npon  the  county  judge, 
or,  in  case  of  his  absence  or  illness,  upon  the  special  county 
indgp,  or,  in  a  county  where  there  is  no  special  county 
judge,  upon  the  surrogate  or  upon  any  justice  of  the  su- 
pr  me  court  residing  within  said  county. 

§  l!}44.  [Am'd  189j,  amendment  to  take  effect  Septevnber  1, 
1896.]  Attne  time  so  appointed  the  sheriff  of  the  county, 
or  his  under  sheriff,  and  the  county  judge,  or,  if  notice  has 
'been  served  noon  any  other  officer,  in  the  absence  or  illness 
of  the  latter,  as  prescribed  in  the  last  section,  either  the 
county  judge  or  tnat  officer  or  either  of  the  other  officers 
mentioned  m  the  last  section  must  attend  at  the  clerk's  office 
cf  th^^i  county  to  witness  the  drawing  of  the  jurors. 

5  1045.  [Aind  1896,  amendment  to  take  ffeci  September  1, 
1896.]  If  the  sheriff  or  under  sheriff,  and  either  the  county 
judge,  or,  in  a  o<ise  specified  in  the  last  two  sections,  an 
officer  in  place  of  the  county  judge,  do  not  appeai',  the  clerk 
must  adjourn  the  drawing  of  the  jurors  to  the  next  day. 
Thereupon  the  clerk  must  forthwith  cause  to  be  served  upon 
the  *  absent  sheriff,  or  county  judge,  or  two  or  more  justices 
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of  peace  of    the  oonnty,  notice  to  attend  the  drawing  on 
the  adjonmed  day. 

§  l<H<i«  It  the  sheriff  or  under-sheriff,  and  the  oonnty 
jndge,  or  if  tbe  sheriff,  nnder-sheriff,  or  county  judge,  to- 
gether with  two  iustices  of  the  pence  of  the  county,  up))ear  at 
the  adjourned  clay,  but  not  otherwise,  the  clerk  must  pro- 
ceed, in  the  presence  of  the  officers  so  appearing^  to  draw  the 
jurors. 

§  1047.  The  drawing"  must  be  conducted  as  follows  : 

1.  The  clerk  must  shake  the  box  containing  the  ballots,  so  as 
thon>ughly  to  mix  them, 

2.  He  must  then,  without  seeing  the  name  containe<l  in  any 
ballot,  publicly  draw  out  of  the  box  one  ballot ;  and  continue 
to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the  re- 
quisite number  has  been  drawn. 

4.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the  at 
tending  officers,  in  which  must  be  entered  the  name  contained 
ID  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  the  rccjuisite  number,  the  name  of  a 
person  has  been  drawn,  who  is  dead,  or  insane,  or  who  has 
permanently  removed  from  the  c<iunty,  to  the  knowledge  of 
an  attending  officer,  an  entry  of  that  fao4  must  be  made  in  the 
minute  of  the  drawing,  and  the  ballot,  containing  that  per- 
on's  name,  must  be  clestroyed.  Whereu|K)n,  anc)ther  ballot 
must  l>e  drawn,  in  its  place,  and  the  name  contained  therein 
must  be  entered,  in  like  manner,  in  the  minute  of  the  drawing. 

5.  The  same  pix)ceedings  must  be  hud,  as  often  as  necessary, 
until  the  requisite  number  of  juroi's  has  been  obtained. 

6.  Tlie  minute  of  the  drawing  must  then  be  signed  by  the 
clerk,  and  the  other  attending  ofHcers,  and  tiled  in  the  clerk's 
office. 

7.  A  list  of  tlie  names  of  the  persons  so  drawn,  showing 
the  place  of  residence,  and  other  pro|)er  additions,  of  each  <3 
them,  and  specifying  for  what  court  and  term  thc^y  were 
drawn,  must  be  made  and  certified  by  the  clerk,  and  the 
other  attending  officers,  and  delivered  to  the  sherilf  of  the 
county.  ^ 

§  1048.  Thesheritr  must,  at  least  six  days  before  the  day 
appointed  for  holding  the  term,  serve,  upon  each  person  nam- 
ed in  the  list,  personally,  or  dv  leaving  it  at  his  residence, 
w^ith  a  person  of  proper  age  and  discretion,  a  written  notice 
to  attend  the  term.  He  must  file  the  list  with  the  clerk  of  the 
court,  at  or  before  the  opening  of  the  term  :  with  a  return,  in- 
dorsed thereupon,  or  annexed  thereto,  unaer  his  hand,  nam- 
ing each  person  notified,  and  specifying  the  m^ner  in  which 
he  was  notified.  € 

§  1049.  The  county  clerk,  oi*  the  sheriff,  must  furnish  a 
copy  of  the  list  of  trial  jurors,  drawn  toattend  a  term,  to  any 
person  applying  to  him  therefor,  and  paying  the  fees  allowed* 
by  law. 

§  1060.  After  the  adjournment  of  the  term,  at  which 
trial  jurors  have  been  returned,  as  prescribed  in  the  last  sec- 
tion but  one,  the  clerk  must  deoosit  the  ballots,  containing  the 
names  of  tnose  who  attendea  and  sei*ved,  in  another  box, 
kept  by  him.  The  ballots,  containing  the  names  of  those  who 
dicl  not  appear  and  serve,  which  have  not  been  dcstroved,  as 
prescribed  in  article  first  of  this  title,  must  be  returned  to  the 
Dox  from  which  they  were  taken. 

§  1061.  If,  at  the  time  of  di-awing  trial  jurors  for  a  term, 
there  is  not  a  sufficient  number  of  ballots  remaining  in  the 
first  box,  the  clerk,  after  drawing  all  the  ballots  therein, 
must  draw  the  necessary  number  from  the  second  box,  con- 
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taJDin^  the  names  of  those  jurors  who  have  before  served,  as 

f»rescribed  in  the  last  section ;  and  must  continue  to  draw 
rom  that  box,  until  new  lists  of  jurors  are  transmitted  by  the 
town  officers. 

§  1052.  The  county  clerk  must  keep,  in  addition  to  the 
two  boxes  specified  in  the  last  two  sections,  a  third  box,  in 
which  he  must  deposit  duplicate  biUlots,  containing  the  names, 
with  the  proper  additions,  of  all  persons,  selected  and  re- 
turned as  trial  jurors,  who  reside  in  the  city  or  town,  where  a 
trial  term  of  a  court  of  record  is  appointed  to  be  held,  pur- 
suant to  law. 

§  1063.  The  ballots,  kept  in  the  third  box,  must  be  de- 
stroyed by  the  clerk,  and  new  ballots  must  be  deposited  there- 
in by  him,'  at  the  same  time,  and  under  like  oircumstances,  as 
prescribed  in  this  article,  with  respect  to  the  destruction  of 
the  old  ballots,  and  the  depositing  of  new  ballots,  in  the  first 
box. 

§  1054.  If  a  sufficient  number  of  trial  iurors,  duly  drawn 
and  notified,  do  not  attend  or  cannot  be  obtained,  to  form  a 
jury,  the  court  ma^,  in  its  discretiou,  direct  the  sheriff  to 
draw  from  the  third  box,  in  the  presence  of  the  court,  the 
names  of  as  many  persons,  as  the  court  deems  sufficient  for 
that  purpose. 

§  1066.  The  sheriff  must  forthwith  notify  each  person  so 
drawn,  and  make  a  return,  tis  prescribed  in  title  fiftli  of  this 
chapter,  where  talesmen  are  required  to  attend  ;  and  the  pro- 
visions of  that  title  apply  to  each  pei'son  so  notified. 

§  1056*  [Am'd  1895,  anuindment  to  take  efftri  January 
1,  3896.]  A  justice  of  the  supreme  court,  appointed  to  hold 
a  trial  term  of  the  supreme  court,  may,  b.v  an  order  auder 
his  hand,  direct  that  such  a  nuiuber  of  jurors,  as  he  deems 
necessary,  not  exceeding  twenty-funr,  be  drawn  for  that 
torm,  in  addition  to  the  thirty-six  jurors,  to  be  drawn  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  A  county 
judge  may,  in  like  manner,  direct  the  drawing  of  alike  addi- 
tional nnmber  of  jurors,  for  a  term  of  the  connty  court  to  be 
held  in  his  county. 

§  1057*  An  order,  made  as  prescribf-d  in  the  last  section, 
mast  be  delivered  to  the  clerk  of  the  county,  in  which  the 
term  is  to  be  held,  at  least  twenty  days  before  the  day  ap. 
pointed  for  tbe  commencement  thereof;  and  the  clerk  mnst 
forthwith  fi.e  it.  This  article  applies  to  the  additional  jurors, 
so  required  to  be  drawn. 

I  1058.  lAm*d  1895,  amendment  to  take  effect  January  1, 
18§6.]  At  A  trial  term  of  the  snpreme  court,  or  of  the  county 
court,  an  order  may  be  made  by  thecourt,  requiring  the  clerk 
of  the  coanty  to  draw,  and  the  sheriff  to  notify,  any  nnmber 
of  trial  jurors,  specified  in  the  order,  which  tbe  court  deems 
necessary,  to  attend  that  term,  or  a  term  thereafter  to  be 
held,  e  ther  by  original  appointment  or  by  nijonrnment,  at 
the  commencement  thereof,  or  on  a  particular  day,  specified 
in  the  order. 

§  1059.  The  clerk  mtist  thereupon  forthwith  bring  into 
court,  nil  the  boxes,  wherein  ballots,  coDtainin*^  the  name-  of 
trial  jurors  are  d-posited,  ns  prescribed  in  ihis  arti  le;  and 
must,  in  the  presence  of  the  court,  publicly  draw  from  such 
box  or  boxes  as  the  court  directs,  the  number  of  trial  jurors 
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specified  in  the  order.  The  clerk  mast  nialte  and  certify  two 
lists  of  the  persons  so  drawn;  and  must  file  one  list  in  his 
office,  and  deliver  the  other  to  the  sheriff.  The  sheriff  must 
thereupon  immediately  notify  each  person  so  drawn,  to  at- 
tend, as  specified  in  the  order. 


1 1060*  [ArrCd  1895,  arMndment  to  take  efftd  January  1, 
18§6.]  The  county  judge  may,  at  tiie  time  of  drawing  trial 
larora  to  attend  a  term  of  the  couDty  court,  make  an  order 
designating  a  particular  day,  during  the  term  when  the 
jor<>r8  must  attend,  or  two  tr  more  particular  dayfi,  npon 
.each  of  which  a  portion  of  the  jurors  must  attend.  The 
sheriff  must  thereupon  notify  them  to  attend,  as  specified  in 
the  order. 


§  1061.  The  deputy  county  clerk  possesses,  in  the  absenoe 
of  the  county  clerk  from  his  office,  or  from  the  sitting  of  a 
term  of  the  court,  the  powers  conferred  by  this  article  upon 
the  county  clerk. 


§  1062.  This  article  does  not  apply  to  the  city  and  county 
of  New  York,  or  to  the  county  of  Kings. 
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ABTIOLE  THIRD. 
Modi  of  STBimra  axd  pBocuBHia  ▲  sPBouii  Jubt,  akd  or 

PBOOX7BINO  ▲  FOBKiaM  JUBT.* 


I  1063.  Whftt  courts  mmj  order  a 
special  jury  to  be 
struck. 

1064.  Party  obtaining  order  to 
give  eight  days'  notice. 

1066.  Mode  of  striking  Jury. 

1066.  Jurors  so   drawn  to  be 

notified  to  attend. 

1067.  Jury  to  be  formed  as  In 

other  cases. 


I  1068.  Provision  where  clerk  or 
commissioner  of  Jurors 
is  interested. 
1060.  Party  applying  for  special 
Jury  id  pay  expenses. 

1070.  Ck>py  of  order  for  foreign 

fury  to  be  delivwed  to 
sheriff. 

1071.  Mode  of  obtaining  a  for- 

eign Jury. 


I  1063.  [Am'd  1895,  amendment  to  take  effect  Jantiary  1, . 
1896.]  Where.it  appears  to  the  ooart,  tbat  a  fair  and  im- 
partial trial  of  an  irane  of  fact,  triable  by  a  jury,  joined  in 
an  notion,  ]»eDdiDg  in  the  anpreme  court,  can  not  be  had 
withoni  a  struck  jury,  or  that  the  importance  or  intricacy  of 
tho  case  requires  snoh  a  jury,  the  court  mnst  make  an  order, 
npon  notice,  directing  a  special  jury  to  be  struck,  for  the 
trial  of  the  iasne.  The  order  mast  specify  the  term,  and  it 
may  specify  a  particular  day  in  the  term,  when  the  jurors 
must  attend. 


§  1064.  [  Am*d  1895,  atnendment  to  take  effed  Jamutry  1, 
1896.]  Unless  the  order  specifies,  or  directs  the  officer,  who 
is  to  strike  the  jury,  to  fix  a  time  for  the  parties  to  attend, 
the  party  obtainiog  it  must  give  at  least  eight  days'  notice  of 
the  time  when  he  will  attend,  before  the  clerk  of  the  county 
in  which  the  action  is  triable,  or,  if  it  is  triable  in  the  city 
and  county  of  New  York,  or  the  county  of  Kings,  before  the 
commissioner  of  jurors,  for  the  purpose  •f  haying  the  jury 
struck. 


*  Bee  c.  309.  L.  1895.  creating  a  commissioner  of  Jurors  for  each 
oonuty  having  a  population  of  three  hundred  thousand  or  more,  except 
New  York  and  Kings,  also  providing  for  the  making  up  of  Jury  lists  and 
the  drawing  and  service  ox  Jurors. 
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§  106o.  [Am*d  1877.]  At  the  time  appointed,  the  clerk, 
or,  in  his  absence,  the  deputy -clerk,  or  the  commissioner,  as 
the  case  reqnires,  must  attend  at  his  office,  with  the  oripnal 
lists  or  books,  filed  or  kept  in  bis  office,  as  required  by  law, 
containing  the  names  of  the  persons  who  are  then  liable  to 
serve  as  trial  jnrors;  and,  in  the  presence  of  the  parties,  or 
their  attorneys  or  counsel,  mast  strike  a  trial  jury,  as  fol- 
lows: 

m 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select 
from  the  lists  or  books,  the  names  of  f  orty-ei^ht  persons,  whom 
he  deems  most  indifferent  between  the  parties,  ani  best  quali- 
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fied  to  try  the  issue ;  and  must  make  and  certify  a  list  of 
those  namea 

2.  The  party,  on  whose  application  the  special  jury  was  di- 
rected to  be  struck,  or  his  attorney  or  counsel,  may  tnen  first 
strike  from  the  list  one  name ;  the  adverse  party  or  his  attor- 
ney or  counsel  may  then  strike  therefrom  one  name  ;  and  so 
alternately,  until  each  party  has  stricken  out  twelve  namea 

3.  If  either  party  fans  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputv-clerk.  or  commissioner,  must  strike  for  him. 

4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereup- 
on make  out  a  list  of  the  names  of  the  twenty-four  persons 
not  stricken  out,  and  must  certify  that  it  is  a  correct  list  of 
the  persons,  drawn  to  ser\'e  as  jurors^  pursuant  to  the  order 
of  the  court.  He  must  immediately  deliver  the  list  so  certi- 
fied, and  a  certified  copy  of  the  order,  to  the  sheriff  of  the 
county.  If  the  list,  from  any  ward  or  town,  cannot  be  found, 
the  clerk  must  make  a  new  list  from  the  ballots  then  in  use  for 
-jurors  for  that  ward  or  town,  and  must  use  that  Ust,  upon 

striking  the  jury,  in  place  of  the  original  list. 

§  1066.  The  sheriff  must  notify  the  persons  whose  names 
are  contained  in  the  list,  and  must  return  the  names  of  those 
notified,  to  the  term,  at  which  they  are  required  to  attend,  as 
prescribed  by  law  for  notifying  and  returning  ordinary  trial 
jurors- 

§  1067.  [Aind  1895,  amendmeht  to  ifike  effect  January  1, 
J8y6.]  J?'rom  the  persons  so  notified  and  attending,  a  jury 
/aubt  be  formed  fur  the  trial,  and  the  isauo  mast  be  tried,  as 
prescribed  in  this  chapter  with  respect  to  an  ordinary  jury 
trial.  The  court  has  the  Siime  power  to  excuse  or  discharge 
a  juror,  and  to  cause  additional  jurors  to  be  drawn,  or  tales- 
men to  attend,  as  ui)ou  an  ordinary  jury  trial.  But  the  court 
may,  m  its  discretion,  set  aside  an  additional  juror  so  drawn^ 
or  a  talesman,  upon  the  objection  of  either  party,  without  a 
formal  cballeuge,  but  neither  party  shall  iiave  more  than  two 
peremptory  challenges. 

§  1068.  [Am'd  1884.]  If  it  appears  to  the  court  to  which 
an  application  for  a  special  jury  is  made,  that  the  clerk,  or 
the  commissioner  of  jurors  as  the  case  may  be,  is  interest- 
ed in  the  action,  or  is  related  to  either  of  the  parties,  or  is 
not  indifferent  between  them,  the  court  must  appoint  two  dis, 
interested  persons  to  strike  the  jury ;  and  the  court  may,  in 
Its  discretion,  in  any  case  appoint  two  such  persons  to  strike 
such  jury.  The  persons  so  appointed  possess,  for  the  purposes 
of  the  action,  all  the  powers  conferrecl  by  this  article  upon  the 
clerk  or  the  commissioner  of  jurors. 

§j  \^^P'  "^^^  expense  of  striking  a  special  jury  must  be 
paid  by  the  party  applying  for  it,  and  shaU  not  be  taxed  in 
the  costs  of  the  action. 

§  1070.  Where  an  order  for  a  trial  by  a  foreign  jury  is 
made,  a  certified  copy  thereof  must  be  delivered  to  the  sher- 
iff of  the  county,  from  which  it  is  to  be  drawn ;  who  must 
give  notice  thereof  to  the  clerk  of  that  county,  and  also,  in 
the  city  and  county  of  New  York,  or  the  county  of  Kings,  to 
the  commissioner  of  jurors,  at  least  twenty  days  before  the 
first  day  of  the  term,  at  which  the  foreign  jury  is  required  to 
attend* 

§  1071.  The  clerk,  or,  in  the  county  of  Kings,  the  com- 
missioner, to  whom  the  notice  is  given,  must  draw  the  names 
of  twenty-four  persons,  in  the  same  manner,  and  in  presence 
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of  ilid  same  officers,  as  prescribed  by  law,  with  respect  to 
ordiDary  trial  jurors;  except  that  notice  of  the  drawing  need 
not  be  published.  A  certilied  list  of  the  names  drawn  must  be 
delivered  to  the  sheriff,  who  must  notify  each  person  drawn. 
and  make  a  return,  an  in  an  ordinary  case. 

ARTICLE  FOURTH. 
Pknaltxbs  fob  Non-Attsndakce.* 

I  1072.  Fine  to  be   imposed   for       (  1076.  Proceedings  upon  retnm 
non-stteudsnce.  of  such  order. 

1073.  Order  to  show  cause,  when  1077.  When      proceedings      to 

Jnror   was  not  person-  cease. 

ally  notified.  1078.  This   article  not  applica- 

1074.  Id.;  if  default  was  at  trial  ble  to   New  York   and 

term.  Kings  con d tics. 

1076.  Duty  of  clerk  and  sheriff. 

{  107!2«  A  person  duly  notified,  as  prescribed  in  this  title, 
to  attend  a  term  of  a  court  of  record,  as  a  trial  juror,  who, 
-without  reasonable  eause,  neglects  to  attend,  accordiug  to 
the  notice,  shall  be  fined  a  sum,  not  less  than  ten  dollars, 
nor  more  than  twenty* five  dollars,  for  each  day  that  he  so 
n^lects  to  attend. 

f  107d*  Where  it  appears,  by  theretnrn  of  the  sheriff,  that 
the  delinquent  was  personally  notified  to  attend,  the  fine 
may  be  imponed  by  the  court,  at  the  term  which  he  was  re- 
quired to  attend.  But  where  it  appears,  by  the  retufD,  that 
he  was  notifie>l,  by  leaving  the  notice  at  his  residence,  the 
court  must  cause  an  order  to  be  entered  in  its  minutes,  re- 
quiring him  to  show  cause,  on  the  first  day  of  the  next  term 
of  the  conrt,  why  a  fine  should  not  be  imponed  upon  him. 

I  107 4«  [Arrid  1895,  amendment  to  take  effect  January  1, 
1896.]  If  the  order  is  luade  at  a  trial  term  of  the  supreme 
court,  it  may,  in  the  discretion  of  the  court,  direct  the  delin- 
quent to  show  cause,  on  the  first  day  of  the  next  term  of  the 
county  court  of  the  stune  county. 

§  1075;  The  clerk  must  imme(1iately  deliver  two  certified 
copies  of  the  order  to  the  sheriff  of  the  county,  who  must 
serve  one  copy  on  the  delinquent  personally,  and  return  the 
other,  with  his  proceedings  thereon,  to  the  term  at  which  the 
delinquent  is  required  to  show  cause. 

§  1 076.  If  the  sheriff  returns  the  copy  of  the  order  as 
personally  served,  or  if  the  delinquent  attends,  in  obedience 
thereto,  the  court  must,  unless  good  cause  is  shown  to  the 
contrary,  impose  the  proper  fine;  otherwise  it  mnst  make  a 
further  order,  requiring  the  delinquent  to  show  cause  at  the 
next  term  why  the  fine  should  n«*t  be  imposed.  The  proceed- 
ings under  such  an  order  are  the  same  ns  under  the  first 
order.  Similar  orders  must  be  made,  from  term  to  term,  and 
rimilsr  proceedings  taken,  until  the  delinquent  is  personally 
served,  or  attends  in  obedience  thereto. 

§  1077*  Bntif  it  appears,  from  the  ret  urn  of  the  sheriff, 
or  from  any  other  evidence,  that  the  ju'  or  i8  dead,  or  insane, 
or  has  permanently  removed  from  the  county ;  or  if  a  satis- 
factory excuse  is  rendered  by  any  person,  iu  bis  b<  half,  for 
bis  default,  the  court  may,  in  its  discretion,  discontinue  the 
proceedings. 

g  1 078.  This  article  does  not  apply  to  the  city  and  county 
of  New  York,  or  to  the  county  of  Rinfis. 

*  Bee  c.  'M9,  L.  1806,  creating  a  comuilBPionfr  of  jurors  for  each 
county  having  a  population  of  three  hundred  thousand  or  more,  except 
Mew  York  and  Kings,  also  providiog  for  the  nitkitig  up  of  jury  lists  and 
the  drawing  and  service  of  jur"*' 
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THcU  Jurors  in  New  York  and  Kings  eounties ;  mode  of 
aeiecting  them,  and  of  procuring  their  attendance. 

AmTXCLs  1.  Provisions  relAting  to  trial  Jurors  in  the  city  and  county 
of  New  York. 
2.  PvOTisions  relating  to  trial  Jurors  in  the  county  of  Kings. 

ARTICLE  FIRST. 

Fbovibions  relating  to  TriaIj  Jubors  in  the  Citt  and 

County  op  New  York. 


I  1079.  Qualifications  of  trial  Ju- 
rors. 

1000.  Who  deemed  a  resident 

1081.  Persons  ezem pt  from  ser-       2  1098. 

▼ice. 

1082.  Eyidence  of  right  to  ex- 

emption    in     certain  1099. 

cases. 
1063.  Military  oflBcers  required 

to  certify  to  commis-  1100. 

sioner     persons    per-  1101. 

forming  full    military 

duty.  1102. 

1084.  Jury  year;  length  of  Jury 

serTice    required  and  1108. 

allowed. 
1065.  When  court  may  temper-  1104. 

arily  excuse  Juror  from 

attendance.  1105. 

1086.  In  other  cases.  Juror  to 

be    excused    only  on  1106. 

showing  certain  facts. 

1067.  Juror  applying  to  court  1107. 

to  be    excused    must 

produce  notice,  etc.  1106. 

1068.  Service  in  a  court  not  of 

record;  when  an  ex- 
cuse. 1109. 

1089.  Clerk  of  court  to  certify 

to  commissioner  as  to 
attendance,  excuses, 
fines,  etc.,  of  Jurors.  1110. 

1090.  Commissioner  of  Jurors 

to  select  trial  Jurors; 

his  general  powers.  1111. 

1001.  Commissioner  may    ap- 

point assistants,  etc.; 
who  may  administer 
oaths. 

1092.  Ail  public  officers  requir-  1112. 

ed  to  aid  the  commis- 
sioner. 

1093.  Expenses     of    commis-  1113. 

sioner^s  office ;  how 
paid. 

1094.  Lists  of  Jurors  to  be  pre-  1117. 

pared,  etc.;  commis- 
sioner to  decide  as  to 
exemptions.  1118. 

1006.  Persons  may  be  required 
to  testify  as  to  Juror's 
liability  to  serve.  Pen- 
alty for   disobedience.  1119. 

1096.  Commissioner  to  return 

lists  to  county  clerk ; 
correction  of  lists. 

1097.  Old  ballots  to  be  destroy-  1120. 

ed  and  new  ballots  de- 


K sited;   supplemental 
to ;  new  balloto  there- 
for. 
Number  of  Jurors  to  be 

drawn  for  each  term  of 

con  ri  of  record. 
When  Jurors  to  be  drawn: 

what  officers  to  attend 

drawing. 
Notice  ofdrawinc. 
Proceedings  if  omoen  do 

not  appear. 
When  Hiry  to  be  drawn 

on  adjourned  day. 
Mode  of  drawing;  minute; 

lists. 
Id.;  where  term  oonsiscB 

of  two  or  more  parts. 
Commissioner  may  issue 

notice  to  Jurors  drawn. 
Sheriff  to  notify  Jurors 

and  make  return. 
Clerk  of  court  to  certify 

as  to  mode  of  service. 
Court  may    order    new 

fmnei  to  be  drawn  dur- 
ng  term. 

Court  of  record  to  fine 
Juror  for  non-attend- 
auce;  power  to  lemit 
fine. 

Juror  may  also  be  arrest- 
ed and  compelled  to 
serve. 

Jurors  for  district  courts; 
how  selected ;  punish- 
ment for  non-attend- 
ance ;  clerk's  duty ; 
penalty  for  neglecL 

SherifTs  lury;  now  se- 
lected in  New  York 
city. 

Proceedings  before  com- 
missioner, to  remit  or 
enforce  jury  fines. 

Uncollected  fines  to  be 
docketed,  and  enforced 
as  judgments. 

CommisBioner  to  receive 
fines,  etc.  His  account 
how  rendered  and  set* 
tied. 

Corporation  atcornev  fo 
prosecute  for  penaltiee; 
compromise,  etc.,  of 
action. 

Penalty,  for  physician 
giving  false  certificaiAi 
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i  1121.  Peraons  required  to  fur-  2  1128.  Id.;  for  officer  Moepting 

nish  information ;  pen-  bribes,  ete. 

alty  for  refuBai,  etc.  1124.  Id.;  for  coneeallDg  offer 

1122.  Pnni8t)ment  for  bribery  to  take  bribe,  etc. 

of  officer,  etc.,  by  juror  1126.  False    swearing;    when 

drawn.  perjury. 

§  1079.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  |2 1539, 1852, 
in  a  court  in  the  city  ana  county  of  New  York,  a  person  ConsoLAoL 
must  be :  a  App.  Div. 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  419. 
that  city  and  county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy  years 
of  age. 

8.  The  owner,  in  his  own  right,  of  real  or  personal  property. 
of  the  value  of  two  hundred  ana  fifty  dollars  ;  or  the  husband 
of  a  woman  who  is  the  owner,  in  her  own  right,  of  real  or 
personal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  Infirm 
or  decrepit. 

&  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
Bnglish  language  understandingiy. 

§  1060.  A  person  dwelling  or  lodging  in  the  city  and  .  ^ 

county  of  New  York,  for  the  greater  part  of  the  time,  be-  loi^pr^*' 
tween  the  first  day  of  October  and  the  tnirtieth  day  of  June         ^^^ 
next  thereafter,  is  a  resident  of  that  city  and  county,  for  that 
jury  year,  witnin  the  meaning  of  the  last  section  ;  and  it  is 
not  necessary,  that  he  should  nave  been  assessed,  or  should 
have  voted  there. 

S  1081.  lAm'd  1877, 1879, 1880, 1889, 1890.]    Either  of  the   ,  .  ^  ^ 
following  persons,  although  qualified,  is  entitled  to  an  ex-  I  yj^P^^ 
emption  from  service,  as  a  trial  juror,  upon  his  claiming  an   '^^  ^*^ 
exemption,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  callmg 

2l  a  practicing  physician,  surgeon,  or  surgeon  dentist,  hav- 
ing patients  requiring  his  daily  professional  attention,  and  not 
following  any  other  calling,  and  a  licensed  pharmaceutist  or 
pharmacist  while  actually  engaged  in  his  profession  as  a 
means  of  livelihood. 

3.  An  attorney  or  counsellor-at-law^  regularly  engaged  in 
practice  of  the  law  as  a  means  of  livelihoc^ 

4.  A  professor  or  teacher  in  a  college,  academy  or  public 
school,  not  following  any  other  calling,  or  an  editor,  editorial 
writer  or  reporter  of  a  daily  newspaper  regularly  employed 
as  such  and  not  following  any  other  vocation. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  city  or  county  of  New  York,  whose  official 
duties,  at  the  time,  prevent  his  attendance  as  a  juror. 

tt.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed 
upon  a  vessel,  making  re^lar  trips;  or  a  licensed  pilot, 
actually  following  that  calling. 

H.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company ;  or 
a  telegraph  operator,  employed  by  a  telegraph  company: 
who  is  actually  doing  duty  in  an  office,  or  along  the  railroad 
or  telegraph  line  of  uie  company,  by  which  he  is  employed. 

9l  a  grand  juror,  or  a  sherifTs  juror,  for  the  year,  selected 
pursuant  to  law* 
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'10.  Any  officer,  non-oommissioned  officer,  muaoian  or  pri- 
vate actually  serving  in  a  brigade,  regiment,  battalion,  com- 
pany or  troop  of  the  Old  Guard  of  the  city  of  New  York,  or  of 
the  National  Guard  of  the  State,  uniformed  and  equipped  ac- 
cording to  law,  and  faithruUy  performing  his  duty  bv  making 
the  i>arades  and  attending  the  drills,  inspections  ana  reviews 
required  by  law,  or  a  general  or  staff  officer,  actually  per> 
forming  duty  as  such ;  or  a  person  who  has  been  honorably 
discharged  from  the  National  Guard,  after  five  years  service 
in  either  capacity. 

11.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years*  faithful  ser* 
vice  therein.  But  in  order  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  service  must  nave  been  performed 
before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff  officer,  or  as  an  officer, 
non-conunissioned  officer,  musician  or  private,  in  a  unlformea 
battalion,  company  or  troop  of  the  militia  of  the  State,  and 
armed,  uniformed  and  equipped,  according  to  law ;  or  a  por- 
tion thereof,  during  that  period,  and  in  that  capacity,  ana  the 
remainder,  since  the  twenty-third  day  of  April,  eighteen  hun* 
dred  and  sixty-two,  as  a  member  of  the  national  gu&ird  of  the 
State. 

12.  A  person  who,  after  faithfully  performing  the  duties  of 
a  fireman,  in  a  fire  company  or  fire  department,  duly  organ- 
ized according  to  the  laws  of  the  State,  for  five  successive 
years,  has  been  honorably  discharged  therefrom. 

13.  A  person  who  is  physicsilly  incapable  of  performing  jury 
duty,  by  reason  of  severe  siclcness,  deafness,  or  other  physical 
disorder. 

14.  A  person  holding  office  under  the  fire  or  police  de- 
partment of  the  city  ;  or  otherwise  specially  exempted  by 
law. 

{t65ft,  Coi^       ^  1082.  The  evidence  of  the  right  to  exemption,  aspre- 
■ol.  Act*         scribed  in  the  last  section,  is  as  follows  : 

1.  Under  subdivision  tenth  thereof,  where  the  applicant  is  a 
member  of  a  company  or  troop,  the  certificate  of  the  captain,  or 
other  commanding  officer  thereof,  dated  within  three  months 
of  the  time  of  preseuti  rig  it.  Or  the  commissioner  of  jurors  may, 
in  his  discretion,  receive  the  certified  list,  specified  in  the  next 
section,  as  sufficient  evidence  thereof.  \V  uere  the  applicant 
is  a  regimental  officer,  or  a  staff  officer,  the  evidence  of  the 
right  U)  exemption  is  the  certificate  of  the  major-general,  or 
oUier  officer  commanding  the  first  division. 

2.  Under  subdivision  tenth  ther(H)f,  where  the  applicant  has 
been  discharged,  or  under  subdivision  eleventh  or  twelfth,  the 
certificate  of  discharge  ;  and,  where  it  does  not  show  all  the 
facts,  the  affidavit  of  the  applicant,  or  of  another  person  ac- 
quainted with  the  facts. 

S.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both  ; 
or  any  other  evidence  satisfactory  to  the  commissioner. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant,  or  an  affidavit  satisfactory  to  the  commissioner,  of 
another  pei-son  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption.  Each  certificate  specified  in  this 
section^  must  be  accompanied  with  satisfactorv  proof,  by 
affidavit,  of  the  erenuineness  of  the  signature  thereto  ;  and 
e<u;h  affidavit  and  certificate  must  be  illed  with  the  com- 
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missioner  of  jurors,  a^d  must  be  kept  open  by  him,  at  all 
reasonable  times,  to  public  inspection. 

§  1083.  The  captain,  or  other  commanding  officer,  of  |  ^^^  q^^ 
each  company  or  troop,  in  the  first  division  of  the  national  Jol.  Act. 
suard,  must  deliver  to  the  commissioner  of  jurors,  on  or  be- 
fore the  first  day  of  July  in  each  year,  and  at  any  other  time 
when  he  may  require  it,  a  list,  certified  by  him,  containiDg 
the  full  name  and  residence  of  eiich  member  and  officer  of  his 
company  or  troop,  who  is  uniformed  and  equipped^  and  faith- 
fully performs  his  duty,  as  prescribed  in  subdivision  tenth  of 
of  the  last  section  but  one.  No  other  name  shall  be  inserted 
in  the  list.  The  list  must  be  filed  in  the  commissioner's 
office.  The  major-general,  or  other  officer,  commanding  that 
division^  must,  when  necessary,  issue  orders  to  carry  this 
section  into  effect.  He  must  also  furnish  to  the  commissioner 
of  jurors,  when  so  re<iuired,  a  list,  certified  by  him,  contain- 
ing the  name  and  residence  of  each  officer  or  other  member  of 
that  division,  not  comprised  in  the  lists  of  the  companies  and 
troopa  An  officer,  wiio  neglects  or  refuses,  to  perform  the 
duty,  specified  in  this  section  ;  or  who  includes,  in  a  list  certi- 
fied by  him,  the  name  of  a  person  who  is  not  described  in  this 
section  ;  or  who  gives  a  false  certificate,  in  a  ctise  specified  in 
the  last  section;  forfeits  the  sum  of  fif;y  dollars  for  each 
offence. 

f  1084.  [Am'd  1896.]  The  jury  year,  in  the  city  and  .  j^  ^^ 
ooanty  of  New  York,  commences  on  the  first  day  of  October,  lol.  Act 
A  person  who  has  nctnally  served  as  a  trial  j  uror,  in  a  ooart  of 
record  of  the  state,  within  that  city  and  coonty,  twelve  days 
within  a  jury  year,  is  entitled  to  be  discharged  by  the  court, 
except  thiftt  he  shall  not  be  discharged  nntil  the  close  of  the 
trial  in  which  he  is  serving,  when  the  twelye  days  expire. 
A  person  discharged  as  prescribed  in  this  section  is,  there- 
after, daring  the  same  jury  year,  exempt  from  jury  service 
in  any  county  of  the  State;  but  in  the  city  and  connty  of 
Kew  York,  a  person  so  discharged  may  be  excused  for  the 
fallowing  jury  year.  Where  the  certificates  of  one  or  more 
clerks  of  the  courts,  mada  as  prescribed  in  section  ten  hun- 
dred and  eighty -nine  of  this  act,  shows  thai  a  person  is  en- 
titled to  a  discharge,  as  prescribed  iu  this  section,  the  com- 
missioner of  jurors  must,  upon  request,  certify  to  the  fact. 
A  person  cannot  serve  as  a  trial  juror  in  courts  of  record  at 
more  than  two  terms  in  a  jury  year. 

§  1086.  The  judge,  holding  a  term,  ma  J',  in  his  discretion,  •  ,--n  p 
excuse  a  trial  juror  from  service  at  tluit  term,  for  not  more  loi^ct/^"** 
than  three  days  at  a  time,  where  the  exigenciesof  his  business 
require  his  temporary  exemption.  The  jud^e  may  also  dis- 
charge, for  the  term,  one  or  more  jurors,  notitied  and  attend- 
ing, whose  further  attendance  is  not  reciuired  for  the  trial  of 
issues  at  that  term.  Or  he  may  discharge,  until  a  day  cer- 
tain, one  or  more  jurors,  notified  and  attending,  whose  at- 
tendance will  not  be  reciuired,  for  the  trial  of  issues,  until  that 
day.  Each  juror,  so  aischarged  until  a  day  certain,  must 
attend  at  the  oi^ening  of  the  court  on  that  uay,  and  there- 
after until  he  is  discharged,  without  further  notice.  If  he 
fails  so  to  do,  he  is  liable  to  the  same  punishment,  and  the 
some  proceedings  must  be  taken,  as  if  ho  liad  failed  to  attend, 
at  the  time  fixed  in  the  notice  given  to  him. 

§  1086.  Except  as  prescribed  in  the  last  section,  a  court  .  j^^^  q^^ 
or  a  judge  shall  not  excuse  a  p<*rson,  liable  to  s*»rve  as  a  trial  |^|^  j^J,^ 
juror,  and  duly  drawn  and  notified,  unless  it  is  shown,  by  the 
oath  of  the  juror^  or,  if  he  is  unable  to  attend,  by  the  oath  of 
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another  person,  acquainted  with  the  facts,  that  he  Is  then 
necessarily  absent  from  the  city,  and  will  not  return  in  time 
to  serve  ;  or  that  the  interests  of  the  public,  or  of  the  juror, 
will  be  materially  injured  by  his  attendance ;  or  that  he  is 
physicially  unable  to  serve  ;  or  that  his  wife,  or  a  near  rela- 
tive of  himself  or  his  wife,  has  recently  died  or  is  dangerously 
sick.  Where  a  person  liable  to  ser\'e  is  excused,  in  a  case 
specified  in  this  section,  or  where  a  person,  notified  to  attend 
a  term,  as  a  trial  juror,  is  entitled  t<i,  and  claims  an  exemp- 
tion, he  can  be  excused  onlv  by  the  ji:dge,  holding  the  term, 
which  he  has  been  notified  to  attend.  Such  an  excuse  does 
not  extend  bevond  that  term. 

i  1660,  Con-       §  1087.  A  iK?rson,  who  has  been  notified  to  attend,  as  a 
sol.  Act  trial  juror,  and  who  applies  to  be  excused,  as  prescribed  in 

the  last  section,  must  brmg  the  notice,  if  he  has  received  it, 
into  court,  and  present  it,  in  open  court  to  the  judge  ;  or,  if 
he  cannot  personally  attend,  he  must  send  it,  by  a  person 
capable  of  making  tlie  necessary'  pr(K)f,  in  relation  to  his 
claim  to  be  exciLseu.  A  note  of  the  excuse,  and  of  the  reason 
therefor,  attested  by  the  judge,  who  must  ai)pcnd  his  signa- 
ture or  his  initials  thereto,  must  also  be  made  ujK)n  the  notice 
to  attend  ;  or,  if  the  juror  hsis  not  brought  it  into  court,  upon 
a  separate  piece  of  paper  ;  which  must  be  transmitted  to  the 
commissioner  of  jurors,  by  the  clerk,  as  part  of  the  return, 
made  as  prescribed  in  section  ten  hundred  and  eighty Hoine  of 
this  act. 

2  |^1»  ^o""      §  1088.  A  person,  ser\angas  atrial  juror,  eleswhere  than 
801.  Act.         jjj  ^  court  of  record,  is  excused  from  jury  duty  in  a  court  of 
record,  only  during  the  time  of  his  actual  service  elsewhere. 
1 1682,  Con-       §  1089.  The  clerk  of  each  court  of  record  in  the  city  and 
eol.  Act.         county  of  New  York,  must,  within  ten  days  aft4?r  the  close  of 
each  tenn,  for  which  trial  juroi-s  have  been  drawn,  or  aft«r 
the  discharge  of  the  trial  juroi*s,  if  they  are  discharged  be- 
fore the  close  of  the  term,  return  to  the  commissioner  of 
jurors,  the  certified  copy  of  the  minute  of  the  dniwing  of 
the  jurors,  received  from  tlie  sheriff,  and  the  sherifFs  return 
thereto,  or  a  copy  of  each  pa|x»r,  certified  by  the  clerk ;  to- 
gether with  eacn  notice  or  other  pai>er  attested  by  a  judge, 
as  prescribed  in  the  last  section  but  one.    The  clerk  must  also 
deliver  to  the  commissioner  therewith,  his  certificate,  specify- 
ing, distinctly  and  in  detail,  as  follows : 

1.  The  name  and  residence  of  eiich  juror,  who  attended  and 
served ;  the  number  of  days  the  juror  attended  for  the  pur- 
pose of  serving ;  and  the  number  of  days  he  actually  ser\'ed. 

2.  The  name  and  residence  of  each  juror,  who  was  excused 
or  discharged  ;  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine,  unless  the  tine  has  been  remitted, 
as  prescribed  in  section  eleven  hundred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commission- 
er's office,  and  shall  not  be  altered  or  corrected,  excej)t  in 
pursuance  of  an  order  of  the  court.  If  a  clerk  fails- to  make  a 
complete  return  and  certificate,  as  prescribed  in  this  section, 
he  is  guilty  of  a  contempt  of  the  court :  and  the  eoinraissioner 
of  jurors  must  institute  the  api)ropriat<;  proceedings  to  punish 
him  accordingly. 
2  1663,  Con-  §  1090.  Trial  jurors  must  be  selected  by  th^  co»r)»nission- 
•**'  Act.         QY  of  jurors,  who  must  aloue  decide  ujx>u  their  qualiiWations, 
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and  exemptions,  except  as  otherwise  expressly  prescribed  in 
this  article.  But  this  section  does  not  impair  the  right  to  chal- 
lenge a  particular  juror  at  the  trial.  The  commissioner  may 
issue,  to  a  person  entitled  to  an  exemption,  a  certillcate  of 
that  fact,  which  exempts  the  person,  to  whom  it  is  granted. 
frt>m  jury  duty,  during  the  time  limited  therein.  He  musi 
keep  a  record  of  all  proceedings  before  him,  or  in  his  office. 
He  IS  entitled  to,  and  must  collect,  for  the  benefit  of  the  city, 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
clerk  of  a  court  of  record. 

§  1001.  The  commissioner  of  jurors  may,  from  time  to  •  ^^^  q^^ 
time  appoint,  and  at  pleasure  remove,  one  or  more  assistants,  |q|,  j^^^  . 
clerks  m  his  office,  and  messengers,  and  may  fix  theli*  compen- 
sation. He  may  designate,  in  writing,  an  assistant,  to  attend, 
in  his  place,  the  drawing  oi  jurora,  for  a  particular  term.  The 
commissioner,  or  each  assistant,  whom  ne  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  aclminister  an  oath  or  affirmation,  in  relation  to  any 
matter,  embraced  within  the  provisions  of  this  article. 

§  1092.  The  president  and  commissionci*s  of  the  depart-   •  j«^  ^q- 
ment  of  taxes  and  assessmentfi,  the  police  commissioners,  and   Jq]^  ^Jjt^ 
all  other  public  officers  in  the  city  or  New  York,  must  render 
to  the  commissioner  of  jun>rs,   all    the  assistance  in  their 
power,  to  enable  him  to  procure  the  names  of  persons,  liable 
to  serve  as  trial  jurors. 

§  10Q3.  [AnVd  1889.]  Suitable  and  proper  rooms  and  >  ^^^  ^j^^ 
accommodations  for  the  commissioner  of  jui-ors  shall  be  pro-  Iq^.  A.ct. 
vided  by  the  city  of  New  York.  The  commissioners  of  the 
sinking  fund  of  said  city  in  ca.se  no  such  provision  is  made  in 
any  building  owned  by  or  under  the  control  of  the  city,  shall 
authorize  the  leasing  of  suitable  n>oms  and  accommodations 
in  said  city  for  such  purpose,  for  a  period  not  exceeding  five 
years,  upon  such  terms  and  conditions,  as  said  commissioners, 
or  a  majority  of  them  may  determine  to  be  reasonable  and 
just. 

§  1094.  The  commissioner  must  commence  the  prepara-  •  ,|.--  p 
tion  of  lists  of  trial  jurors,  in  the  month  of  May,  in  each  year.  |oi  acL  **" 
For  that  purpose,  the  names  of  the  persons,  liable  to  serve  as 
trial  jurors,  must  be  entered  in  suitaole  books,  alphabetically, 
with  the  occupation,  place  of  business,  and  residence  of  eacn, 
as  far  as  those  particulars  can  be  conveniently  ascertained. 
After  the  first  day  of  June,  he  must  publish  a  notice,  for  at 
least  ten  days^  in  not  less  than  six  of  the  newspapers  pub- 
lished in  the  city,  that  claims  for  exemption  will  be  neara  by 
him.  He  may  insert  in  or  append  to  the  notice,  copies  of 
such  portions  of  the  statutes,  relating  to  juroi*s,  as  he  deems 
expedient.  He  must  hear  and  determine  all  claims  for  ex- 
emption, and  must  keep  a  record  of  the  persons  exempted, 
ana  of  tne  period  of  time  for  which  the  exemption  of  each  is 
allowed. 

§  1095.  The  commissioner  may  cause  to  be  personally  %  jgijo  q^^ 
served,  on  any  person,  within  the  city,  a  notice,  requiring  sol.  Act. 
him  to  attend,  at  the  commissioner's  office,  at  a  specitlea 
time,  not  less  than  twenty-four  hours  after  service  of  the 
notice,  for  the  purpose  of  testifying  concerning  his  own  lia- 
bility, or  the  liaoility  of  any  other  person,  to  serve  as  a  juror. 
A  person  so  notified  must  attend,  and  testify  accordingly.  If 
he  fails  to  attend,  as  specified  in  the  notice,  for  any  cause,  ex- 
cept physical  inability ;  or  if  he  refuses  to  be  sworn,  or  to 
answer  any  legal  and  pertinent  q  u  sti'm,  pnt  to  him  by  the 
comnmsioner  ;  ho  foif  its  flfwydolUrH  fof  each  faiiUre  oi'  re- 
fusoL    Oiiti  or  mui.e  saccesaive  uoiiced  may  i^e  served  upon 
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answer  any  legal  and  pertinent  question,  put  to  him  by  the 
commissioner;  he  forfeits  fifty  dollars  for  each  failure  <  r  ;  :?- 
fusal.  One  or  more  successive  notices  may  be  served  upon 
the  same  person,  where  he  fails  to  attend,  as  re<j wired  by  n 
former  notice  ;  and  he  is  liable  to  the  same  ))enalty,  for  each 
failure  so  to  attend.  But  the  commissioner  may.  in  his  discre- 
tion, dispense  with  the  personal  attendance  of  a  i>erson,  so 
notified,  where  another  person,  oo^izant  of  the  facts,  is  pro- 
duced and  testifies  in  his  stead  ;  and  w^here  a  person  has  so 
attended  twice,  he  cannot  ))e  required  to  attena  again  in  the 
same  jury  year. 

9 1669  Con-      §  109d.    [i4m'd  1896.]  On  or  before  the  first  day  of  Octo. 

Boi.  iLct.  1i)er,  in  eaoh  year,  the  oommissioner  mn  >t  return  to  the  clerk 
of  the  city  and  county  of  New  Tork,  to  be  filed  in  his  office, 
certified  'Copies  of  the  lists  prepared  by  him,  of  the  persons 
'  liable  to  serve  as  trial  jurors  in  the  courts  of  record  for  the 
ensuing  jary  year;  but  he  may  omit,  from  such  certifieil 
copies  of  the  lists,  the  nauiee  of  those  persons  \^ho  have 
served  a^  prescribed  in  section  ten  hundred  nnd  eighty-four. 
He  may,  from  time  to  (ime  thereafter,  strike  from  Uie  lists 

{  1670,  Con-  ](ept  by  him  the  name  of  a  person  who  is  found  by  him  to  be 

■oi.  Act.        exempt  or  disqualified.     In  that  case  he  must  record  the 
reason  why  the  name  is  stricken  off. 

§  1097.  [Am'd  1889,  1896.]  The  ballots  for  trial  jurors 
must  be  returned  by  the  county  clerk  to  the  commissioner 
on  the  last  day  of  each  month,  or  immediately  after  udjonm- 
ment  of  the  term  for  which  they  have  been  drawn.  The 
commissioner  must  destroy  those  which  are  not  reqnired  for 
the  current  jury  year.  The  ballot-;  for  the  current  jury  year 
must  be  prepared  by  the  commissioner  (who  m&y  use,  for 
that  purpose,  so  many  of  the  ballots  prepared  for  the  previous 
year  as  he  deems  expedient).  The  ballots  so  prepared  must 
be  delivered  by  the  commissioner  to  the  county  clerk,  and 
deposited  by  the  county  clerk,  or  his  deputy,  iu  a  box,  as 
prescribed  in  article  two  of  title  three  of  this  chapter.  The 
C'>mmi8sioner  may,  from  tlmo  to  lime  thereaftt-r,  return  cer- 
tified copies  of  additional  lists,  containing  the  names  of 
pel  sons  liable  to  serve  as  trial  jurors,  which  were  omitted 
from  the  former  lists;  except  the  names  of  those  who  have 
served  as  prescribed  in  section  ten  hundred  and  eighty-four; 
and  the  names  of  qnalifie  i  jurors  that  have  been  relumed  to 
the  commissioner  during  the  current  year,  as  having  bceb 
fined,  discharged,  or  excused;  and  ballots  containing  those 
names  must  be  prepared  in  like  man  .er,  and  used  lor  the 
residue  of  the  jury  year. 

§  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each 
I  1671  Con-  term,  and  each  separate  part  of  a  term,  of  a  court  of  record 
Bol.  Act.  in  the  city,  at  which  issues  of  fact  arc  triable  by  jury,  must  be 
fixed  by  a  general  order  of  the  court,  or,  if  it  is  not  so  fixed  for 
a  term,  or  a  separate  part  of  a  term,  by  a  written  order  of  a 
judge,  appointed  to  hold  the  same.  The  order,  or  a  certified 
copv  thereof,  must  be  filed  in  the  oflBce  of  the  countv  clerk. 
If  tne  number  has  not  been  fixed,  in  cither  mode,  at  tlie  time 
of  the  drawing,  one  hundred  trial  jurore  must  be  drawn  for 
each  term,  or  for  each  part,  if  the  term  consists  of  two  or 
more  separate  parts. 

§  1000.  On  a  day,  designated  by  the  county  clerk,  not 

1  ^\  1*^*»**  t'^^f*  fourteen,  nor  more  than  twenty  days,  before  the  dav 

SOI.  Act.  appointed  for  hoiiling,  in  the  city,  a  term  of  a  court  of  record, 

at  which  issues  of  fact  are  triable  by  jury,  the  commissioner 

of  jurors,  in  pei*son,  or  by  an  assistant  designated   by  him  ; 
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tlie  sheriff  of  the  city  and  county  of  New  York,  in  person,  or 
by  his  under-sheritf  ;  and  one  or  more  julges  of  courts  of 
Teoord,  residing  in  the  city,  roust  attend,  at  tha  office  of  the 
coauty  olerk,  to  witness  and  assist  in  the  drawing  of  trial 
jnroTS  for  the  term. 

§   1  lOO.  At  least  six  days  before  th€  drawinj?,  the  county    .  _^ 

clerk  must  publish  notice  thereof,  in  at  least  three  newspapers,    Lji  ?Al    **" 
published  in  the  city.    He  must  als«)  cause  written  notice        * 
thereof  to  be  served  upc)n  the  sheriff,  the  commissioner  of 
jurors,  and  at  least  three  judges  of  one  or  more  courts  of  rec- 
ord, residing  in  the  city. 

§  1101.  If  at  least  one  judffe  of  a  court  of  record,  j  1674,  Coii« 
residing  in  the  city,  and  also  the  commissioner  of  jurors,  ana  sol.  Act. 
the  sherifT,  in  person,  or  represented,  as  prescribed  in  the  last 
section  but  one,  do  not  attend,  the  clerk,  or,  in  his  absence, 
the  deputy-clerk,  must  adjourn  the  drawing  to  the  next  day. 
Thereupon  the  clerk  must  forthwith  cause  to  be  served,  upon 
I  the  absent  commissioner  or  sherilT,  and  upon  at  least  three 
judges  of  one  or  more  courts  of  record,  residing  in  the  city, 
^written  notice,  to  attend  the  drawing  upon  the  adjournea 
day. 

§  1 102.  If  the  officers,  specified  in  section  ten  hundred   *  i^j^  q^,^ 
and  ninety-nine  of  this  act,  attend  upon  the  adjourned  day,    sol.  Act. 
but  not  otherwise,  the  clerk,  or,  in  his  absence,  the  deputy- 
clerk,  must  proceed,  in  their  presence,  to  draw  the  jurors. 

§  1 103.  The  drawing  must  be  conducted  as  follows  :  2  1676,  Con- 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  con-   sol*  ^.ct 
tainin^  the  ballots,  so  as  througoly  to- mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any 
ballot,  pubUcly  draw  out  of  the  box,  one  ballot ;  and  con- 
tinue to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the 
requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name,  contain- 
ed in  each  ballot^  drawn,  before  another  ballot  is  drawn. 

4.  After  drawmg  the  re^^uisite  number,  the  minute  of  the 
drawing,  oont-aining  the  names  of  the  persons  drawn,  with 
the  proper  additions  of  each,  and  specifying  for  what  court 
and  for  what  term  they  were  drawn,  must  be  signed  by  the 
clerk  or  his  deputy,  and  the  attending  officers,  and  filed  in 
the  clerk's  office. 

^  1 104.  If  the  term  consists  of  two  or  more  separate   1 1677,  Oon- 
parts,  the  trial  jurors  for  each  part  must  be  drawn,  and  a    sol.  Act. 
minute  of  the  drawing  must  be  made,  signed,  and  filed,  and 
the  subsequent  proceedings  must  be  the  same,  as  if  it  was  a 
distinct  tonn. 

2  1 105.    [  Am^d  1896.  ]    The  commissioner  may  issue,  to  a  ,  ,g^g  ^^^ 
trial  juror  so  drawn,  a  printed  notice,  informing  him  that  he  gol.  Act/ 
has  been  drawui  and  will  be  duly  notiiied  and  coiitaining 
copies  of  such  portions  of  this  article  as  the  commissioner 
deems  advisable. 

§  1106  [Am'd  1889,  1896.]  The  clerk  must  deliver  to  j,  ^^^^  ^^^ 
the  commissioner  of  jurors  certified  copy  of  the  minute  or  of  gol.  Act 
each  minute,  if  tl;ere  are  two  or  more.  The  commissioner 
mnst  notify  each  juror  named  therei(».  to  utt  nd  the  part  or 
term  for  wnich  he  was  drawn,  by  serving  upon  him  at  least 
silc  days  before  the  commencement  thereof,  a  notice, 
'addressed  to  him,  stating  that  he  has  been  drawn  as  a  trial 
juror  for,  ami  is  require-l  to  att^^nd,  the  term  or  part  specified 
in  the  notice.  The  notice  may  be  served  pHrsonally,  or  by 
leaving  it  at  the  juror*s  residence,  or  usual  place  of  business 
yntix  a  prison  of  proper  age  and  discretion.    Before  the  com- 


920  TRIAL  JDRORH  85  il07-1110 

mencement  of  the  term  or  part,  the  oommissiouer  must  file 
with  the  clerk,  the  certified  copy  of  the  minute,  witn  a  return 
under  his  liaud,  iador^ed  ttjerenpon,  or  annexed  thereto, 
naming  eich  person  notified,  ami  speoifjing  themnunerin 
which  he  was  notified,  and  the  time  and  place  of  the  r  rvice 
of  such  notice,  tiui-h  return  shall  be  presiimptiye  evidence 
of  the  fact  of  sucU  service.  Ai  affidavit  of  the  person  by 
whom  each  service  sh^U  havu  been  made,  stating  the  man- 
ner, time  and  place  of  such  service  shall  accompany  such 
return. 

§  1 107.  The  clerk  of  each  court,  for  a  term  of  which  trial 
*!*?%**"  jurors  are  notified  to  attend,  by  the  sheriff,  must  certify  to 
801.  Act.  ^jjg  clerk  of  the  board  of  alderman  ♦  each  case,  where  less 
than  a  majority  of  the  persons,  named  in  a  minute  of  a  draw- 
ing, are  returned  as  personally  ser\'ed.  The  Ixiard  of  alder- 
me^ji  are  prohibited  from  allowinjir  or  paying  any  fees  or 
charges  to  the  sheriff,  for  notifying  any  of  the  i>ersons  named 
in  that  minute,  or  for  making  a  return  thereujxjn.  A  clerk  of 
a  court,  who  omits  to  notify  the  clerk  of  the  board  of  alder- 
man. ♦  as  prescribed  in  tliis  section,  is  liable  to  a  penalty  of 
one  hundred  dollars,  for  each  omission,  to  be  recovered  by 
any  person  suing  therefor. 

1 1681,  Con-  §  1108.  [Am'il  1877,  1889,  1896.)  At  any  time  during 
•ol.  Act.  the  sitting  of  a  term  of  a  court  of  record  in  the  city,  the  court 
may  direct  an  additional  number  of  trial  jurors  to  be  drawn 
for  the  term,  or  for  the  ptirt,  at  which  the  order  it  made. 
Tue  ord'^^r  must  specify  the  number  to  be  drawn,  and  the 
time  of  drawing.  The  drawing  may  be  made,  either  in  open 
court,  under  the  direction  of  the  judge;  or  in  tiie  ordinary 
manner,  except  that  notice  is  not  required.  The  commis- 
sioner must  forthwith  notify  the  jur.>rs  drawn  by  such  a 
notice  as  the  court  directs,  to  attend  the  term  or  part,  at  the 
time  specified  in  the  order.  He  must  foitliwith  file  with  the 
dark  of  said  c  >nrt  a  return,  under  his  hand,  naming  each 
person  so  notified,  nnd  specifying  in  each  case  the  manner, 
time  and  pla^;e  of  the  service  of  such  notice.  Such  return 
shall  I  e  presumptive  evidence  of  the  fact  of  such  se  vice. 
An  affidavit  of  the  person  by  whom  each  service  shall  have 
been  made,  stating  the  manner,  time  and  place  of  such  serv- 
ice, shall  accompany  such  return. 

I  1682.  Con-  §.  ^  1^®'  [Ain'd  1889.]  Where  a  person,  duly  drawn,  and 
8ol.  Act.  notified  to  attend  a  terra  of  a  court  of  record,  jus  a  trial  juror, 
fails  to  attend  at  the  time  specified  in  the  notice,  or  from  day 
to  day.  the  court,  at  that  term,  must  impose  upon  him  a  flue 
of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars.  A  fine  thus  imposed  may  be  wholly  or  partly  remit- 
ted, by  direction  of  the  judge,  in  open  court,  before  the  end 
of  the  same  term,  and  upon  good  cause  shown  ;  otherwise  it 
shall  not  be  remitted,  excejjt  as  pr&scribed  in  section  one 
thousand  one  hundred  and  thirteen  of  this  act.  Each  remis- 
sion so  made  by  the  judge,  in  open  court  at  the  same  term 
with  the  reason  therefor,  must  be  entered  in  the  minutes  of 
the  court.  This  section  applies  to  a  special  juror  as  well  as  to 
an  ordinary  trial  juror. 

I  1683  Con-       §  ^  ^  ^O*  Where  a  person,  duly  drawn  and  notified,  fails 
iol.  Act.         ^  attend  and  serve,  at  a  term  of  a  court  i>f  record,  as  requir- 
ed by  law,  without  having  been  excused,  the  court,  besides 

*  Bo  in  original. 
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imposing  a  fine,  as  prescribed  in  the  last  section,  may  direct 
the  sheriff  to  arrest  nim,  and  brings  him  before  the  court ;  and, 
when  he  has  been  so  brought,  it  may,  in  his  discretion,  com- 
pel him  to  serve.  * 

§  1111.  A  list  of  trial  jurors,  for  each  of  the  district  tuifn  -togt 
courts,  must  be  selected  by  the  commissioner  of  jurors ;  and  f  Jg4  Consoll 
must  consist  of  not  less  than  fifty,  nor  more  than  one  hundred  Act* 
jurors.  A  person  shall  not  be  placed  upon  such  a  list,  who 
does  not  reside  in  the  district,  in  which  the  coui*t  is  held.  The 
jud^^e  of  each  district  court  must  impose  a  fine  of  twenty-five 
dollars,  upon  each  person,  duly  drawn,  and  notified  to  at- 
tend the  court,  as  a  trial  juror,  who  fails  to  attend,  as  requir- 
ed by  the  notice.  The  clerk  of  the  court  must^  within  ten 
days  thereafter,  transmit  to  the  commissioner  of  ju rot's  a  cer- 
tificate, showing  that  the  fine  has  been  so  imposed,  and  sta- 
ting bow  the  notice  to  attend  was  served  upon  the  delinquent, 
in  order  that  the  same  proceedings  may  be  had,  as  in  the  case 
of  a  delinquent  juror  in  a  court  of  record.  A  jud^e.  or  a  clerk, 
who  violates  this  section  forfeits  one  hundred  and  fifty  dollars 
for  each  offence. 

g  1112  [^m»d  1886.]  The  shenff  of  the  city  and  count v  •  jggg  ^. 
of  New  York  shall  select  from  the  list  of  trial  iurors  for  each  gol.  Act. 
jury  year  the  names  of  not  less  than  two  hundred  and  fifty, 
nor  more  than  three  hundred  ))ersons,  to  constitute  the  sher- 
iff's jurors,  for  that  jury  year,  and  he  shall  forthwith  transmit 
to  the  commissioner  of  jurors  a  list,  certified  by  him,  contain- 
ing the  names  of  the  persons  so  selected,  with  the  proper  ad- 
ditions of  each,  and  snowing  that  they  have  been  selected  as 
prescribed  in  t<his  section.  The  sheriff  must  cause  ballots  to 
De  prepared  as  prescribed  in  article  second  of  title  third  of 
this  chapter,  and  to  be  deposited  in  a  proper  box.  Where  the 
sheriff  is  authorized,  or  required  by  law,  to  impanel  a  jury  for 
any  purpose,  the  requisite  number  of  ballots  must  be  drawn 
from  the  box,  as  prescribed  in  that  article,  by  the  sheriff,  or 
by  his  under-sheriff,  or  deputy-sheriff.  But  the  sheriff  may, 
in  his  discretion,  divide  the  names  contained  in  the  list  into 
three  panels,  each  containing  an  equal  number  of  names,  as 
nearly  as  may  be.  In  that  case  he  must  designate  the  months 
in  which  each  panel  will  be  used,  so  that  the  jury  duty  shall 
be  distributed  equullv,  as  nearly  as  may  be,  among  the  jurors : 
and  ballots  shall  be  deposited  in  the  box.  at  the  oeginning  of 
each  month,  containing  the  names  of  tne  jurors  designated 
for  that  month. 

^  llld,    [Am*dlS79,  1889,  1895,  amendment  to  take  ^ed  . .       ^ 
Jantuiry  1,  1896.]     Upon  receiving  the  return  to  the  minnte  |oi  ^ct. 
and  certificate  required  by  the  provisions   of  section  ten 
hundrt  d  and  eighty  nine  to  be  filed  in  the  office  of  tbe  com-  , 
missioner  of  jurors,  and  tlie  certificate  requirCil  to  be  trans- 
mitted to  said  commissioner  of  jurors,  as  prescribed  in  section 
eleven  hundred  and  eleven,  said  com uiissionersliall  transmit 
a  list  of  tbe  delinquent  jurors  who  have  been  returned  as 
fined  to  the  counsel  to  the  corporation  of  said  city,  \vhose 
duty  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court  in 
which  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing each  delinquent tiial  juror, returned  ashavingbc(  n  fined 
in  such  court  to  show  cinse  before  the  jmlge  by  whom  such 
fine  was  imposed,  or  such  other  jud^'e  ns  mav  be  dehiguated 
in  such  order  should  the  judge  by  wliom  such  fine  m  us  im- 
posed have  ccHsed  to  b«  a  member  of  such  court,  rr  for  any 
oiher  lea^on  sljall  be  nnable  to  bear  such  proceeding  at  ai 
time  and  phice  to  be  named  therein,  why  the  payment  of  the 
'  •  Sm  note  to  I  3216.  " 
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fine  should  not  be  enforced.  In  case  of  the  absence  of  such 
jndge  at  the  time  and  place  mentioned  in  said  order,  the 
proceedings  thereunder  may  be  conducted  before  huch  other 
j  ndce  of  said  court  as  may  be  then  and  there  present.  Said 
order  shall  be  served  upon  the  persons  to  whom  the  same  is 
addressed,  by  delivering  to  each  one  personally,  and  leaving 
with  him,  a  copy  of  the  same.  It  shall  be  the  duty  of  the 
commissioner  uf  jurors  to  cause  sach  ordeis  to  be  served. 
Such  service  may  be  made  by  any  person  by  'whom  a  sum- 
mons in  a  civil  action  in  a  court  of  record  might  be  served, 
v^ho  may  be  designated  for  the  purpose  of  the  commissioner 
of  jurors  and  proof  of  such  service  may  be  made  by  affidavit. 
The  proofs  of  such  services  ball  be  transmitted  to  the  counsel 
to  the  corporation.  In  case  of  failure  to  make  such  service 
it  shall  be  the  duty  of  the  commissioner  of  jurors  to  transmit 
to  the  counhcl  to  the  corporation  the  affidavit  of  the  person 
chargf  d  with  the  duty  of  making  such  service  setting  forth 
the  reasons  for  such  failure  and  the  efforts  made  to  effect 
such  service.  As  many  delinquents  may  be  included  in  one 
proceeiUng  as  the  counsel  to  the  corporation  may  determine, 
but  the  copy  of  the  order  Required  to  be  served  upon  each 
delinquent  need  not  specify  the  names  of  other  delinquents 
inducted  in  tl.e  same  proceeding.  If  the  delioquent  attends 
in  obedience  to  said  order  to  show  cause,  the  judge  before 
whom  the  same  is  heard,  may,  for  good  cause  shown,  remit 
such  fine  in  whole  or  in  part.  If  such  fiue  is  not  remitted, 
or  is  remitted  only  iu  part,  the  judge  shall  order  the  said 
fine,  or  so  much  thereof  as  Rhall  not  have  been  remitted  as 
the  cnse  may  be,  to  be  enforced.  If  the  delinquent  shall 
fail  to  appear,  a  like  order  shall  be  mnde  for  the  enforcement 
of  the  fine  upon  due  proof  by  affidavit  of  the  service  upon 
such  delinquent  of  such  order  to  sLow  cause.  In  all  cases  in 
which  a  fine  shall  be  ordt  red  to  be  enforced  in  whole  or  in 
part,  costs  not  ezceediog  ten  dollars  in  each  case,  shnll  be 
awarded  against  the  delinquent,  which  shall  be  added  to  and 
form  a  part  ot  the  fine  to  be  enforced.  The  order  for  the 
enforcement  of  a  fine,  in  whole  or  in  part,  shall  be  conclu- 
sive with  respect  thereto.  An  appeal  may  be  taken  from 
any  such  order  not  made  on  default  to  the  appellate  division 
of  the  court,  to  which  an  appeal  now  lies  from  any  order  or 
judgment  made  or  rendered  in  the  court  in  which  such  fine 
is  imposed.  Such  appeal  shall  be  taken  in  the  same  time 
and  in  like  manner  as  is  now  provided  by  law  in  relation  to 
appeals  from  orders  made  in  such  court  and  shall  be  final. 

1114.  [Repealed  1889.] 

1115.  [R^led  1889.] 

1116.  [Repeakd  1889.] 

11680  Con-  §  1117.  [-4m'd  1889.]  All  orders  for  the  enforcement  of 
sol.  Act.  the  payment  of  fines  shall  be  filed  in  the  office  of  the  county 
clerk  in  said  city,  who  must  make  in  the  docket  Ixx^k  of  judg:- 
ments  kept  by  him  the  stime  entries,  us  nearly  us  may  be, 
with  respect  to  each  fine,  as  if  it  were  a  final  judgment  ren- 
dered iu  an  action.  When  the  ent  ries  have  been  mude,  the 
fine,  including  costs  with  interest  thereon,  from  the  date  of 
the  order  of  enforcement,  becomes  a  lien  upon  the  real  proi>- 
erty  of  the  person  fined,  in  like  tnunner  and  to  the  same  ex- 
tent as  if  it  was  recovered  by  a  judgment  in  the  supreme 
court  and  an  execution  to  collect  it  may  be  issued,  directed 
to  the  sheriff  of  the  city  and  county  of  New  York,  as  upon 
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such  a  judgment  The  commissioner  has,  in  relation  to  the 
execution,  and  the  siit  isfuction  of  the  fine,  all  the  powers  of 
the  attorney  for  a  party  recovering  such  a  judgment  in  re- 
lation to  the  judgment,  and  the  execution  issued  thereupon. 
Upon  the  return  of  any  such  execution  unsatistied,  in  whole 
or  in  part.,  the  court  in  which  such  fine  shall  have  been  im- 
piosea  shall  have  uower,  on  the  application  of  the  commis- 
sioner of  jurors,  ana  upon  such  notice  as  the  court  shall  dii*ect, 
to  punish  the  delinqnent  juror  fur  misconduct,  in  failing  to 
pay  such  fine,  or  as  much  tner(K)f  as  may  remain  unpaid,  by 
imprisonment  not  exceeding  thirty  days  in  the  county  jaiL 

§  1 1 18.  {Ani*d  1889.]    The  commissioner  of  jurors  must   |  1591^  qqj^ 
receive  all  money  paid  or  collected  for  fines  or  penalties,  as   gol.  Act 

Srescribed  in  this  article;  and  he  may  make  all  payments 
lerefrom^  which  he  is  authorized  by  this  article  to  make. 
He  must  give  a  receipt  for  any  money  paid  to  him,  for  a  fine  or 
penalty.  He  must  keep  a  just  and  faithful  account  of  all  re- 
ceipts and  payments,  by  items,  showing  the  name  of  the 
person  from  whom  each  sum  of  money  was  received  and  to 
whom  each  sum  of  money  was  paid ;  and  must  at  all 
reasonable  times,  keep  his  account  open  to  public  inspection. 
At  the  end  of  each  calendar  year,  nis  account  must  oe  veri- 
fied by  his  affidavit,  to  the  effect  that  it  is  in  all  respects  just 
and  true :  and  that  he  hiis  not  received  any  sum  of  money 
during  the  year,  for  which  he  has  not  charged  himself  in  the 
account ;  and  the  commissioner  must  thereupon  pay  over  to 
the  chamberlain  of  the  city,  the  balance,  if  any,  in  his  hands. 
The  account  must  immediately  be  transmitted  by  the  com- 
missioner to  the  clerk  of  the  board  of  aldermen,  and  must  be  . 
published  in  the  newspaper,  designated  as  prescribed  by  law, 
lor  the  publication  of  the  official  proceedings  of  city  officers. 

§  1 1 10.  [Am^d  1889.]  The  counsel  to  the  corporation  .  .  _ 
shall  conduct  all  the  proceedings  for  the  enforcement  and  Jol  >&l  * 
collection  of  such  fines,  m  the  name  and  on  behalf  of  the  com-  *-^^^ 
missioner  of  jurors.  He  shall  also,  when  required  by  the  com- 
missioner of  jurors,  prosecute,  in  the  proper  court,  an  action 
for  the  collection  of  each  penalty  incurred  as  prescribed  in 
this  article ;  unless  he  is  satisfied,  upon  an  examuuition  of  the 
cai;e,  that  there  is  a  defence  to  the  action.  The  action  for 
the  collection  of  a  penalty  must  be  maintained  in  the  name  of 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  as  plaintiffs.-  The  commis.sioner,  with  the  assent  of  the 
counsel  to  the  corporation,  may  conipromlsr.  settle  or  discon- 
tioue  an  action  so  Drought.  Th&  proceeds  of  an  action  prose- 
cuted to  judgment  and  execution  or  compi*omised  as  prescrib- 
ed in  this  section  must  be  paid  to  the  commissioner.  It  shall 
be  the  duty  of  the  counsel  to  the  corporation  to  make  a  sepa- 
rate report  once  every  three  months  to  the  mayor  of  said 
city,  which  report  shall  state  the  number  and  names  of  the 
persons  fined  according  to  the  pai)ers  transmitted  to  him  by 
the  commissioner  of  juroi's,  since  nis  last  report,  the  amount 
of  such  fines,  the  number  and  names  of  the  iJcrstHis proceeded 
against  by  him  since  his  la.st  rcfxjrt,  the  number  and  names  of 
the  persons  against  whom  orders  for  the  enforcement  of  fines 
shall  have  been  made  since  his  hist  reixirt,  the  names  of  the 
persons  whose  fines  shall  have  been  remitted  in  whole  or  in 
part,  and  the  amounts ;  with  tlie  reasons  therefor  as  far  as 
the  same  may  be  ascertainable;  also  a  statement  of  all 
proceedings  whensoever  taken,  in  which  the  remedies  for  the 
collection  of  such  fines  shall  not  have  been  exhausted,  show- 
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ing  the  condition  of  each  proceeding.  He  shall  also  state  the 
amount  of  fines  collected  during  £he  three  months  preceduig 
said  report,  and  the  disposition  of  the  same.  It  shall  be  the 
duty  oi  the  mayor  .to  cause  said  report  to  be  pubUshed  in  the 
City  Record  within  ten  days  after  the  same  is  received  by 
him. 

1  1693,  (ion-  §  11 20.  A  physician,  who  knowingly  gives  a  false  cer- 
aol.  Acts         tificate,  or  malres  a  false  representation,  for  the  purpose  of 

enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 
exempted  from  service  as  a  trial  juror  in  the  city  and  county 
of  New  York,  is  guilty  of  a  misdemeanor. 

i  1694,  Con-  §  1121.  A  person,  to  whom  application  is  made,  within 
sol.  Act.  the  city  of  New  York,  by  the  commissioner  of  jurors,  or  by 
his  autnority,  for  information,  as  to  a  fact,  upon  which  the 
liability  of  nimself,  or  any  other  person,  to  serve  as  a  trial 
juror,  depends,  and  who  refuses  to  ^ve  information  relating 
thereto,  which  he  can  give,  or  knowmely  gives  false  informa- 
tion relating  thereto  ;  or  a  person  who  knowingly  makes  to 
the  commissioner  of  jurors,  or  to  a  person  acting  by  his  au* 
thority.  a  false  representation,  as  to  the  identity,  residence,  or 
any  otner  matter,  relating  to  the  liabilitv  of  himself,  or  any 
other  person,  to  serve  as  a  trial  juror,  forfeits  fifty  dollars  for 
each  offence. 

•  ,-96  Con  §  1122.  A  person  who  gives,  pays^  promises,  or  offers, 
lol  Act  money,  or  any  other  thing,  to  the  commissioner  of  juroi-s,  the 

sheriff,  the  county  clerk,  or  other  clerk  of  a  court ;  or  to  a 
deputy  of,  or  a  person  employed  by,  the  county  clerk  or  other 
clerk  of  a  court ;  or  to  an  officer,  messenger,  or  other  person, 
emplo3'ed  by  the  sheriff,  or  the  commissioner  of  jurors  ;  for 
the  purpose  of  enabling  or  assisting  himself,  or  any  other  per- 
son, named  or  drawn  as  a  trial  iuror,  to  evade,  or  to  be  dis- 
charged, exempted,  or-  excusecf  from  service  ^  or  who  know- 
ingly makes  a  false  statement  or  reuresentation,  to  a  judge, 
the  commissioner  of  jurors,  or  a  memoer  of  the  board  of  en- 
forcement of  jury  fines,  for  such  purpose  ;  or  who  knowingly 
retains,  conceals,  suppresses,  or  wilfully  destroys,  a  notice  to 
attend,  before  the  commissioner  of  iurors,  or  at  a  term  of  a 
court,  or  any  other  paper,  relating  to  the  liability  to  serve,  or 
service,  as  a  trial  juror,  left  at  the  residence  or  place  of  busi- 
ness of  another,  who  has  been  named  or  drawn  as  a  trial 
juror,  is  guilty  or  a  misdemeanor.  The  district  attorney  must 
proseciute  for  each  offence,  specified  in  this  or  the  next  two 
sections,  which  comes  to  his  knowledge. 

2  1096,  Con-  §  1123.  {AnVd  1889.]  Any  person  who  takes  money  or 
sol.  Act,  as  any  other  thing  as  a  gift,  bribe  or  payment,  for  the  purpose 
amended  by  of  enabling  or  assisting  a  person,  named  or  arawn  as  a  trial 
J^  1889,  c.  juror  to  evade,  or  to  be  discharged,  exempted  or  excused 
^*''  jfrom  jury  duty  ;  or  who  wilfully  and  knowingly  prevents  or 

hinders  tlie  execution  of  any  provision  of  this  article,  is  guilty 
of  a  misdemeanor. 

»  ifl97  Con-  §  1124.  A  person,  named  or  drawn  as  a  trial  juror,  to 
Sol  Act.  '  whom  an  offer  or  suggestion  to  procure  his  discharge,  exemp- 
tion, or  excuse  from  jury  duty,  for  or  in  consideration  of  a 
corrupt  inducement  or  rewarcf,  is  made  by  any  person,  and 
who  fails,  withiu  twenty-four  hours  thereafter,  to  inform  the 
commissioner  of  jurors  thereof,  is  guilty  of  a  misdemeanor. 

» 1639  1608,  §  11^6.  A  person,  who  swears  falsely  in  an  affidavit,  or 
K>nflof.  Act!  testifies  falsely  upon  an  inquiry,  made  as  prescribed  in  thJa 
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article,  is  guilty  of  perjury,  in  a  case  where  faisely  sweariD^t 
in  an  affidavit,  used  u^n  a  motion  in  a  civil  action,  or  falsely 
testifying,  upon  the  trial  of  an  issue  of  fact  in  such  an  action, 
would  constitute  that  crime. 

ARTICLE  SECOND. 

Provisions  belatino  to  Trial  Jxtrors  in  the  County  of 

KiNa& 


2  1126.  Qualifications  of  trial  Jur- 
ors. 

1127.  Persons     exempt    from 

service. 

1128.  Evidence  of  right  to  ex- 

emption in  certain 
esses. 

1129.  Length  ofjury  service  re- 

quired. Notice  to  Jur- 
or to  attend.! 

1190.  When  court  to  excuse 
juror  from  service. 

1131.  Clerk  of  court  to  certify 
to  commissioner,  as 
to  attendAOoe.  excuses, 
fines,  etc.,  of  jurors. 

1132:  Comroissioner  of  Jurors 
to  select  trial  Jurors; 
his  general  powers. 

1138.  Id.;  to  receive  fees  and 
fines  for  benefit  of 
county. 

1184.  Supervisors  to  provide  for 
his  expenses,  etc. 

1136.  Assessors  to  return  per- 

sons liable,  and  com- 
missioner to  select 
jurors. 
1138.  When  commissioner  to 
publish  notice,  and  re- 
ceive evidence  of  ex- 
emption. 

1137.  Commissioner  to  prepare 

list,  and  file  transcript. 

1138.  Bnpplemental    lists   may 

be  afterwards  made. 

1139.  Ballots   to    be-  prepared 

and  deposited  in  box. 

1140.  What  officers  to   attend 

drawing ;  how  many 
JnrorH  to  be  drawn. 

1141.  Proceedings  preliminary 

to  the  drawing. 

1142.  Drawing;  how  conduct- 

ed. 

1143.  Certificate   to   be  made, 

and  boxes  sealed  up. 

1144.  Subsequent      drawings; 

how  conducted. 

1146.  Proceedings   when    first 

box  exhausted. 
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i  1146.  Commissioner  to  transmit 
panel  to  sheriff;  sheriff 
to  notify  jurors. 

1147.  Days  for  which  the  Jur- 

ors are  to  be  notified. 
Excusing  Jurors,  and 
changing  clays  of  their 
attendance. 

1148.  Copy  of  panel  and  return 

to  be  nied. 

1149.  Court  may  at  any  time 

order  a  new  panel.  How 
drawn. 
1160.  Jurors  in  certain  special 
proceed  IngH. 

1151.  Compensation  to  judges, 

etc.,  for  services  under 
this  article. 

1152.  Court  of  record  to   fine 

juror    for    non-attend- 
ance. 
1163.  Juror  may  also  be  arres* 
ted,  and   compelled  to 
serve. 

1154.  Commissioner  to  notify 

Jurors  fined  to  appear; 
iMMrd  for  remission 
and  enforcement  of 
fines. 

1155.  Commissioner  to  collect 
fines,  and  to  make  re- 
turn of  unpaid  fines; 
precept  thereupon. 

1166.  Fines,  not  collected  un« 
der  precept,  to  b% 
docketed  and  enforced 
as  judgments. 

1167.  When  lien  diticharged. 

1158.  Commissioner,  etc.,  cor- 
ruptly omitting  name, 
Im  guiltv  of  felony. 

1159.  Commissioner's  other 
wiirul  neglect,  a  mis- 
demeanor. 

1160.  Giving  false  information, 
or  supprps.sing  notice, 
a  misdemeanor. 

1161.  Penalty  for  physician 
giving  false  certificate. 

1162.  Commisisioner  to  report 
and  pay  over  money. 


§1126.  Qaaliacations  of  trial  JBrors.  [ilm'd  1897.]  — 
In  order  to  b  j  qualified  to  serre  as  a  trial  juror,  in  a  conn  of 
record  ia  the  conu'y  of  Kings,  a  person  must  be  : 

1.  A  male  citizen  of  the  XJmted  States,  and  a  resident  of 
that  county. 

2«  [Am'd  1897,  amendment  io  take  ^eci  Septetnber,  1,  1897.] 
Hot  lesa  tbau  twenty-one,  or  more  than  seventy  yean  of  age* 
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8.  The  owner,  in  his  own  right,  of  real  propertv,  of  the  value 
of  one  hundred  and  fifty  dollar^  or  of  personal  propertv,  of 
the  value  of  two  hundred  and  nftv  dollars;  or  the  husoand 
of  a  woman,  who  is  the  owner,  in  her  own  right,  of  real  or 
personal  property,  of  that  value. 

4.  In  the  possession  of  his  natui'al  faculties  ;  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character;  ancf  able  to  read  and  write  the 
English  language  undei*stundingly. 

§  1127.  [-4m'd  1871),  1881.]  Either  of  the  following  per- 
sons, although  Qualified,  is  entitle<l  to  an  exemption  from  ser- 
vice, as  a  trial  juror,  upon  his  claiming  an  exemption,  as 
prescribed  in  this  article  : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  calling. 

2.  A  practicing  physician,  surgeon,  or  dentist  surgeon,  hav- 
ing patients  requiring  bis  daily  pix)fessional  att-ention,  and  not 
following  any  other  calling,  and  a  licensetl  pharmaceutist 
or  pharmacist,  while  actually  engaged  in  his  profession  as  a 
means  of  livelin(K)d. 

8.  An  attorney  or  counsellor-at-law,  regularlv'  engaged  in 
the  practice  of  the  law,  as  a  means  of  livelihood. 

4,  A  professor  or  teacher  in  a  college,  academy,  or  public 
school,  or  in  a  private  scIum)!  for  the  instruction  of  pupils  in 
the  usual  branches  of  education,  not  following  any  otner  call- 
ing. 

5.  The  holder  of  an  olflce,  under  the  United  States,  or  the 
State,  or  the  county^  or  the  city  of  Brooklyn,  or  a  town  of  the 
county  ;  whose  official  duties,  at  the  time,  prevent  his  attend- 
ance as  a  juror. 

6w  A  captain,  engineer,  or  other  oflBcer,  actually  employed 
upon  a  vessel,  making  regular  trips ;  or  a  licensed  pilot,  actu- 
ally following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company ;  or 
a  telegraph  operator,  einplo\'ed  by  a  telegraph  company, 
who  is  actually  doing  duty  in  an  office,  or  alou^  the  railroad 
or  telegraph  line,  of  the  company,  by  which  he  is  employed. 

8.  An  officer,  non-commissioueil  officer,  musician,  or  private, 
actually  serving  in  a  brigade,-  regiment,  battalion,  company, 
or  troop,  of  the  national  guard  of  the  State,  uniiormed  and 
equipped,  according  to  law,  and  faithfully  performing  his 
duty,  by  making  the  parades,  and  attending  the  drills,  inspec- 
tions, and  reviews,  rocjuired  by  law ;  or  a  general  or  staff- 
officer,  actually  perfonning  duty  as  such ;  or  a  person  who 
has  been  honorably  discharged  from  the  national  guard,  after 
five  years'  service,  in  either  capacity. 

9.  A  person,  who  has  been  honorably  discharged  from  the 
miUtary  forces  of  the  State,  after  seven  years'  faithful  ser- 
vice therein.  But,  in  or.ler  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  service  must  have  been  performed 
before  the  twenty -third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  gonerul  or  stiiff-<:>fficei',  or  as  an  officer, 
non-commissioned  officer,  musician,  or  private,  in  a  uuifonnea 
battalion,  companj',  or  troop,  of  the  militia  of  the  State,  and 
armed,  uniformed,  and  equipped  according  to  law  ;  or  a  por- 
tion thereof,  duriuj?  that  period,  and  in  that  capacity,  and  the 
rcmtiinder,  since  the  twenty-third  day  of  April,  eighteen  hun- 
dred and  sixty-two.  nn  a  member  of  the  national  guard  of 
the  State, 
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10.  A  person,  W'ho,  after  faithfully  performing  the  duties  of 
a  fireman,  in  a  fire  company  or  fire  acpartment,  duly  organ- 
ized,  according  to  the  hiws  of  the  State,  for  five  successive 
years,  has  been  honorably  discharged  therefrom  ;  or  who  is, 
at  the  time,  an  officer  or  member  of  a  fire  company,  duly 
organized,  according  to  the  laws  of  the  State,  and  faitnfully 
performing  his  duty  therein. 

11.  A  person,  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,  aeafuess,  or  other  physi- 
cal disorder. 

12.  A  person  belon^ng  to  the  army  or  navy  of  the  United 
States  ;  or  to  the  police  force  or  fire  department  of  the  city 
of  Brooklyn. 

13.  A  person  other^'ise  specially  exempted  by  law. 

§  1 128  The  evidence  of  the  right  to  exemption,  as  pre- 
scribed in  the  last  section,  is  as  foHows  : 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is 
a  member  of  the  national  guard,  below  the  rank  of  origadier- 
general,  the  certificate  of  the  commanding  officer  of  tne  bri- 
gade, regiment,  battalion,  company,  or  troop,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it^ 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where 
the  applicant  has  been  discharged,  the  certificate  of  dis- 
charge ;  accompanied,  where  it  does  not  show  all  the  facts, 
with  the  affidavit  of  the  applicant,  or  of  another  person,  ac- 
quainted with  the  facts. 

3.  Under  subdivision  tenth  thereof,  where  the  applicant  is 
an  officer,  or  member  of  a  fire  company,  the  certificate  of  the 
foreman,  or  other  chief  officer,  of  the  company,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant  ;  or  an  affidavit,  satisfactory  to  the  commissioner, 
or  another  person  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accom- 
panied with  satisfactory  proof,  by  affidavit  of  the  genuineness 
of  the  signature  thereto  ;  anci  each  affidavit  and  certificate 
must  be  filed  with  the  commissioner  of  jurors,  and  must  be 
kept  open  by  him,  at  all  reasonable  times,  to  public  inspec- 
tion. 

§  1 120.  A  person  shall  not  be  ref|uired  to  ser\'e,  as  a  trial 
juror,  more  than  six  days,  at  any  term,  for  which  his  name  is 
drawn,  as  prescribed  in  this  article,  unless  the  court,  for  good 
cause,  otherwise  specially  directs ;  except  that  he  shall  not  be 
discharged,  until  tne  close  of  a  trial,  in  which  he  is  serving,  at 
the  time  wnen  the  six  days  expire.  A  i)erson  shall  not  be  re- 
quired to  serve,  as  a  trial  juror,  except  by  the  s])ecial  order 
of  the  judge  presiding  at  or  holding  the  tenn,  or  as  otherwise 
speciaUy  prescribed  in  this  article,  unless  at  least  three  days 
previous  notice  to  attend  has  been  served  uijon  him,  as  j>re- 
scribed  in  section  one  thousiind  one  hundred  and  forty-six  of 
this  actb 

§  1 130.  The  judge  presiding  at,  or  holding  a  term,  may, 
in  his  discretion,  excuse  a  trial  juror,  attending  thereat,  from 
bervice,  during  the  whole  or  a  i^ortion  of  that  term,  in  either 
of  the  following  cases  : 

1.  Where  he  has  actually  served  as  a  trijil  juror,  in  a  court 
of  record  in  the  county,  within  six  months  before  the  com- 
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mencemefit  of  the  term,  and  since  the  second  Monday  of  Au- 
gust, preceding  the  commencement  thereof. 

2.  Where  he  has  actually  ser\'ed  in  the  county,  as  a  grand 
Juror,  pursuant  to  law,  since  the  first  Monday  oi  September, 
precedmg  the  commencement  of  the  term. 

8.  Where  the  interests  of  the  public,  or  of  the  Juror,  will  be 
materially  injured  by  his  attendance  ;  or  his  own  health,  or 
the  healtn  of  a  member  of  his  family,  requires  his  absence  ; 
or  his  wife,  or  a  near  relative  of  himself  or  his  wife,  has  re- 
cently diea. 

§  1181*  X^^*^  1891^1 1895,  amendtMnt  io  tah$  tffed  January 
1, 1896.]  The  county  clerk  of  the  connty  of  Kings  mns^ 
ivithin  one  week  after  the  close  of  each  term  for  which  trial 
jurors  have  been  drawn,  or  after  the  discharge  of  the  trial 
jurors,  if  they  are  discharged  before  the  close  of  the  term, 
return  to  the  commissioner  of  jurors  thepinel  of  trial  jurors 
with  the  commissioner's  return  receiyed  from  the  commis- 
sioner, as  prescribed  in  section  one  thousand  one  hundred 
and  forty -eight  of  this  act,  or  a  copy  of  each  of  those  papers, 
certified  by  the  clerk.  The  clerk  must  also  deliyer  to  the 
commissioner  therewith  a  certificate,  specifying  distinctly 
and  in  detail  as  follows  : 

1.  The  name  and  residence  of  each  juror  who  attended  and 
served,  and  the  number  of  days  he  actually  served. 

2.  The  name  hnd  residence  of  each  juror  who  was  excnaed 
or  discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who 
did  not  attend  or  Rerye. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine.  The  return  and  certificate  mnst 
be  filed  in  the  office  of  the  commissioner,  who  must  also  re- 
cord therefrom,  upon  the  list  originally  made  by  him,  the 
date  and  amount  of  service,  performed  by  each  person,  as 
thrr»  in  set  forth. 

§  1132.  iAm'd  1890.]  Trial  jurors  must  be  selected  by 
the  commissioner  of  jurors,  who  may  decide  upon  their  quaU- 
fications  and  exemptions^  as  pi*escribed  in  this  article.  The 
commissioner  may,  from  time  to  time,  appoint,  and  at  pleas- 
ure remove,  one  assistant,  and  as  many  more  assistants, 
clerks  and  messengers,  as  the  board  of  supervisors  directs. 
The  commissioner  shall  also  appoint,  and  remove,  from  time 
to  time,  as  many  clerks,  not  to  exceed,  nine  as  may  be  requir- 
ed to  prepare  Jury  notices  for  service,  and  serve  tlie  same  as 
directed  oy  the  commissioner.  The  board  of  estimate  of  the 
city  of  Brooklyn,  and  the  county  of  Kings  shall  fix  the  salary 
of  the  said  commissioner.  The  said  clerks  as  notice  servers 
shall  possess  the  same  powers  as  deputy  sheriffs  in  perform- 
ance of  such  duties,  and  their  salaries  shall  be  fixed  by  the 
board  of  estimate  of  the  city  of  Brooklyn  and  the  county  of 
Kings  and  in  each  ca.se  shall  not  be  less  than  one  thousand 
dollars  or  more  than  twelve  hundred  dollars  per  annum.  The 
commissioner  and  each  assistant,  whom  he  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  administer  an  oath  or  affirmation,  in  relation  to  any 
matter  embraced  within  the  pro\  ^sions  of  this  article.  The 
commissioner  must  keep  a  record  of  all  proceedings  before 
him,  or  in  his  office. 

§  1 133 .  The  commissioner  is  entitled  to,  and  must  collect, 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
clerk  of  a  court  of  record.    He  must  furnish  a  copy  of  each 
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paper  filed,  or  proceeding  taken,  in  his  offlce,  to  any  person 
applying  therefor,  and  paying  the  fees.  All  the  money  re- 
ceived by  him,  for  fees,  or  fines  collected  from  trial  jurors,  or 
otherwise  in  the  discharge  of  bLs  duties  as  commissioner,  must 
be  accounted  for  by  him,  and  paid  into  the  treasury  of  the 
county. 

§  1184.  The  board  of  supervisors  of  the  county  must 
provide  suitable  rooms,  and  other  accommodations,  for  the 
use  of  the  commissioner  of  iurors,  and  also  for  the  compen- 
sation of  his  assistants,  clerks,  and  messengers  ;  and  for  nec- 
essary printing  and  advertising,  books,  stationerv  and  other 
articles,  required  for  the  convenient  discharge  of  Ills  duties. 

§  1136.  The  assessors  in  the  city  of  Brooklyn,  and  of 
each  town  in  the  county  of  Kings,  or  a  majority  of  them, 
must,  after  the  first  day  of  May,  and  on  or  before  the  first 
day  of  July  in  each  year,  return,  to  the  commissioner  of  jur- 
ors, a  written  list,  under  his  or  their  hands,  containing  the 
names  of  all  persons  in  the  citv  or  town,  as  tne  case  may  be, 
who  are  liable  to  ser\'e  as  trial  jurors  ;  and  stating  the  occu- 
pation, place  of  business,  and  residence,  of  each  ()erson.  as  far 
as  those  particulars  can  be  conveniently  ascertainea.  The 
omission  to  include  the  names  of  one  or  more  persons,  so 
liable,  or  any  other  error  or  defect  in  a  list,  does  not  affect 
the  validity  of  any  proceeding,  prescribed  in  this  article.  The 
commissioner  must,  within  the  same  period,  select,  from  the 
persons  residing  in  the  county,  suitable  persons  to  serve  as 
trial  jurors.  In  making  the  returns  or  selection,  the  assessors 
and  the  commissioner  resfiectively  must  take  the  names  of 
those  persons  only,  whom  they  believe  to  be  qualified  to  serve, 
and  not  exempt  from  service,  as  trial  jurors.  A  list  of  the 
names  so  selected  must  be  made,  by  the  commissioner,  m  a 
book,  specif jring,  as  nearly  as  he  has  ascertained  the  facts, 
the  occupation,  the  place  of  business,  and  the  residence  of 
each  person,  including  the  town,  or,  in  the  city  of  Brooklyn, 
tlie  ward.  In  the  list,  the  towns  must  be  arranged  alphabeti- 
aUly,  and  the  wards  numerically  ;  and  the  names  of  the  jur 
ors  must  be  arranged  alphabetically,  according  to  their  sur- 
names, each  under  the  name  of  the  town  or  ward,  where  he 
resides. 

§  1 136.  As  soon  after  the  first  day  of  June,  in  each  year, 
as  the  commissioner  has  made  the  list,  he  must  publish  a 
notice,  for  at  least  ten  days,  in  at  least  six  daily  newspapers, 
publisned  in  the  county,  to  the  effect,  that  the  list  of  trial 
jurors  for  thevear  is  ready,  at  his  office^  for  examination  and 
correction.  He  must  then  receive  evidence  of  disaualiflca- 
tions  or  exemptions,  and  must  mark  **not  qualified,**  or 
**  exempt,**  in  tne  list,  opposite  the  name  of  each  person,  found 
to  be  disqualified  to  serve,  or  exempt  from  serving  as  a  trial 
juror,  as  the  case  requires.  He  must  also  record  therein,  the 
ground  of  each  disqualification  or  exemption. 

§  1 187.  On  the  first  Monday  of  August  in  each  year,  or 
earlier,  if  the  corrections  *  can  be  earlier  made,  the  commis- 
sioner must  prepare  the  list  of  trial  jurors  for  the  year,  by 
copying,  from  his  book,  the  names  of  all  persons,  who  appear 
therein  to  be  liable  to  serve  as  trial  jurors,  with  the  proper 
additions  of  each.  The  commissioner  must  file  a  transcript 
of  the  list,  verified  by  bis  affidavit,  in  the  office  of  the  county 
clerk. 
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§  1138.  Supplemental  lists,  containing  tne  names  and 
proper  additions  of  persons,  subsequently  ascertained  to  be 
liable  to  serve  as  trial  juroi*s,  may,  from  time  to  time  there- 
after be  made ;  and  transcripts  thereof,  verified  as  prescribed 
in  the  last  section,  must  be  tiled  in  like  manner,  by  the  com- 
missioner. Ballots,  containing  those  names,  must  be  prepared, 
as  prescribed  in  the  next  section,  and  used,  in  like  manner 
as  the  other  ballots  therein  specified,  for  the  residue  of  the 
jury  year. 

§  1 130.  The  commissioner  must  prepare  ballots,  by  wri- 
ting the  names,  contained  in  the  li.st,  a  transcript  of  which 
was  filed  in  the  office  of  the  county  clerk,  with  the  proper  ad- 
ditions of  each  person,  on  separate  pieces  of  paper,  which 
must  be  uniform,  as  nearly  as  may  oe,  in  appearance.  On 
the  second  Mondav  of  Auj^ust  in  each  year,  he  must  deposit 
the  ballots,  in  the  \)ox  kept  by  him  foi*  that  i>urix)se,  and  must 
place  his  seal  upon  the  box  ;  whereupon  all  jury  ballots,  pre- 
viously in  use,  must  l>e  destroyed.  The  box  must  be  con- 
structed with  an  aperture,  large  enough  only  to  conveniently 
admit  the  hand  of  the  person,  by  whom  the  ballots  are  to  oe 
drawn  ;  and  the  aperture  must  oe  provided  with  a  cover,  so 
arranged  as  to  be  conveniently  sealed,  when  closed. 

§  lldiO*  L"*''*^  1893,  amt-idmnit  to  i  tk*- effect  lanuary  1, 
1896.]  The  commissioner  must  seusonably  notify  the  jus- 
tices of  the  sapreme  couit,  lesidin^:;  in  the  county  and  the 
oonnty  jadges  to  atten  <,  at  bis  (  ffice,  on  a  day  designated 
by  him,  not  less  than  fourteen  nor  n.ore  thnn  twenty  days, 
before  the  day  appointed  for  holding  a  term  of  a  eourt  of 
record  iu  the  county,  at  ^hich  isbues  cf  fact  are  triable  by 
jury*,  in  order  to  witness  and  a&sist  in  ihe  drawing  of  trial 
jurors  for  that  term.  The  nunibtr  of  (rial  jurors,  to  be 
drawn  for  each  term,  may  be  fixed  bv  the  jndge  who  is  to 
preside  at  or  hold  the  term,  by  an  order  under  his  Lund, 
delivered  to  the  commissioner.  If  the  number  has  not  been 
so  fixed,  at  the  time  of  the  .drawing,  one  hundred  and  thirty- 
two  trial  jurors  must  be  drawn  for  the  term. 

§  1141.  [Am'd  1879,  1889,  1895,  ammdmtnt  to  take  effect 
January  1,  1896.]  If  two  or  more  cf  the  judges  or  justices 
specified  in  the  last  section  attend  the  com misKioner,  or,  in 
case  of  his  absence  his  chief  clerk,  mustbreak  the  seal  of  the 
box  containing  the  ballots,  open  it  and  exhibit  the  ballols 
for  their  inspection,  together  with  his  original  and  each 
supplemental  list  of  trial  jurtrs,  and  also  the  verified  tran> 
scripts  thereof  file«l  in  the  county  clerk's  office.  The  ballots 
containing  the  names  of  trialjurors  excused  from  service  for 
the  whole  or  a  portion  ot  a  previous  term  of  a  court  of  record 
in  the  county  which  have  not  already  been  replaced  in  the 
box  to  be  redrawn,  must  then  be  replaced  therein;  and  the 
Judges  and  justices  attending  the  drawing  must  take  care, 
when  the  Real  is  broken,  that  they  are  so  replaced.  If  a  sup- 
plemental list  has  been  made,  and  a  transcript  filed  since  the 
last  drawing,  ballots  containing  the  names  appearing  therein 
must  at  the  same  time  be  placed  in  the  box.  The  judges, 
justices  and  the  commissioner,  or,  in  case  of  his  absence, 
his  chief  clerk,  or  a  majority  of  them,  must  appoint  one  of  the 
attending  officers  to  draw  thebAllots  from  the  box  and  another 
to  checkmark  the  drawing  os  i  t  proceeds  upon  a  copy  of  the  lists 
transcripts  of  which  have  been  filed  with  the  county  clerk. 

§1142*    [iim'd  1889.]    The  commissioner,  or  in  case  of 
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his  absence,  his  chief  clerk,  must  then  shake  the  box  contain- 
ingr  the  ballots  so  as  thoroughly  to  mix  them.  The  person 
appointed  for  that  purpose  must  then,  without  seeing  the 
name  contained  in  any  ballot,  publicly  draw  one  ballot  from 
the  box  and  read  aloud  the  contents  thereof.  If  the  drawing 
is  for  trial  jurors  to  serve  in  the  city  court  of  Brooklyn,  ana 
the  person  drawn  docs  not  reside  in  that  city,  the  ballot  must 
be  returned  to  the  box  ;  but  if  he  resides  in  tiiat  city,  or  if  the 
drawing  is  for  trial  jurors  to  ser\'e  in  another  court,  the  per- 
»m  apix)intcd  to  checkmark  the  drawing  must  place  oppo- 
site the  name  of  the  pei*son  drawn,  upon  the  copy  of  the  lists, 
the  figure  one.  The  oallot  must  then  be  deix>sited  in  a  second 
box  provided  for  that  purjx)se  and  constructed  like  the  first 
box.  Another  ballot  must  then  be  drawn  in  like  manner  from 
the  first  box,  and  the  same  process  must  be  repeated  until  the 
retpiisitc  number  hjis  boon  drawn,  except  tnat  each  name 
must  be  checkmarked  in  its  numerical  order. 

§  1 143.  [Am'd  1889.]  When  the  drawing  is  completed, 
the  a>mmissioner,  or  in  case  of  his  absence,  his  chief  clerk, 
and  the  judges  by  whom  it  was  conducted,  must  sign  a  min- 
ute at  the  end  of  "the  copy  of  the  lists,  upon  which  the  check- 
marks have  been  made,  setting  forth  that  the  trial  jurors 
whose  names  are  contained  therein,  were  duly  drawn  by 
them,  for  the  court  and  the  term  therein  specified,  in  the 
order  denoted  by  the  figures.  The  judges  must  then  close 
each  box  ;  and  place  upon  the  cover  thereof,  their  seals,  which 
must  not  be  broken,  except  when  necessar}^  for  a  subsequent 
drawing. 

§  1 144.  The  proceedings,  upon  each  subsequent  drawing, 
are  the  same ;  but  the  list  must  be  check -marked  with  num- 
bers, commencing  with  the  number  next  in  order,  after  the 
lust  number  used  at  the  prccedmg  drawing. 

§  1 146.  After  all  the  ballots  have  been  drawn  from  the 
first  box,  and  deix)sited  in  the  second  box,  the  commissioner 
must  make  a  new  list,  by  copying  the  lists  used  upon  the  pre- 
ceding drawings,  omitting  the  checkmarks.  He  must  tnen 
correct  it,  by  properly  indicating  each,  person  who  has  been 
found  to  i>e  disqualified,  exempt,  dead,  or  not  resident  within 
the  county  ;  and  each  person,  wno  has  been  excused,  and  for 
what  time.  Thereafter,  when  trial  jurors  are  drawn,  the 
ballots  must  be  drawn  from  the  second  box ;  the  names  must 
be  checkmarked  on  the  corrected  list ;  and  the  ballots  not 
used  must  be  deposited  in  t  he  first  box ;  except  that  where  a  bal- 
lot is  drawn,  containing  the  name  of  a  person  indicated,  on 
the  corrected  list,  as  dis(]ualified,  exemj)t,  dead,  or  non-resi- 
dent, it  must  be  destroyed  ;  and  a  ballot,  containing  the 
name  of  a  person  who  has  been  excused,  for  a  period  then  un- 
expired, must  be  returned  to  the  box  from  which  it  was 
drawn,  without  checkmarking. 

8  1146.  [ylm'd  1889,  IfiflO,  ISOI.]  Immediately  after  each 
drawing  of  trial  jurors,  the  cttmmissioner  or  in  case  of  his 
absence,  his  chief  clerk  must  prepare  a  panel  verified  by  his 
affidavit,  containing  the  names  of  the  juroi's  dniwn,  with  the 
proper  additions  of  each,  and  stating  for  what  court  and  for 
what  tenn,  they  were  drawn.  He  must  transmit  the  panel  to 
the  sheriff  of  the  county,  who  must  keep  it  on  file  in  his  office 
for  pubUc  inspection.  The  commissioner  nnist  forthwith  noti- 
fy each  juror  named  therein  to  attend  the  tenn  for  which  he 
WM  drawn  by  serving  upoa  him  a  notice  *""  *Hat  effect  ad- 


983  TRIAL  JURORa  881147-1150 

dressed  to  him.  The  notice  may  be  served  personally  or  by 
leaving  it  at  the  juror's  residence  or  usual  place  of  business 
with  a  person  of  projjer  age  and  discretion.  It  must  specify 
the  days  during  which  the  iuror  is  recjuired  to  be  present ; 
and  it  may  contain  copies  of  such  portions  of  this  article  as 
the  commissioner  deems  proper. 

§  1147.  lAm'>d  1890,  1891.]  The  thirty-six  trial  jurors 
first  drawn  for  a  term,  or  such  other  number  as  the  jud^e  ap- 
pointed to  hold  or  preside  at  the  term,  directs  must  be  notified 
to  be  present  during  the  fii*st  six  days  of  the  term,  and  the 
thirty -six  trial  jurors  next  drawn,  or  such  other  number  as 
the  judge  directs,  must  be  notified  to  be  present  during  the 
next  six  days  of  the  term,  and  a  like  number  during  each  suc- 
ceeding six  days.  The  judge  holding  or  presidmg  at  the 
term,  may  in  his  discretion,  on  the  application  of  a  trial  juror 
excuse  him  from  the  whole,  or  a  part  of  the  time  of  service  re- 
quired of  him.  The  judge  may  also  change  the  time  of  ser- 
vice of  a  juror  to  a  laier  day,  during  the  same,  or  a  subse- 
Suent  term  of  the  court.  Each  juror  whose  time  of  ser\'ice  is 
hanged  to  a  day  certain  must  attend  at  the  opening  of  court 
on  that  day,  and  thereafter  until  discharged,  without  further 
notice.  If  he  fails  so  to  do  he  is  liable  to  the  same  punish- 
ment as  if  he  had  been  personally  notified  by  the  commissioner 
to  attend  the  term,  and  to  be  present  on  that  day.  The  clerk 
of  the  court  must  enter  in  a  book  kept  for  that  purpose  the 
name  of  each  juror  who  is  so  excused,  or  whose  time  of  ser- 
vice is  changed. 

§  1148.  [AnVd  1890,  1891.]  Before  the  commencement 
of  each  term  of  a  court  for  which  trial  jurors  have  been 
drawn,  as  prescribed  in  this  article,  the  commissioner,  or  in 
case  of  his  absence,  his  chief  clerk,  must  file  with  the  clerk, 
the  panel  or  a  copy  of  the  panel,  with  a  return,  under  his 
hand,  indorsed  thereupon  or  annexed  thereto,  showing  the 
names  and  additions  of  each  iuror  notified  the  days  during 
which  he  was  notified  to  atteno,  and  the  manner  in  which  he 
was  notified. 

§  1140.  [^m'dl890.]  At  anytime  during  the  sitting  of 
a  term  of  a  court  of  record  in  the  county,  the  court  may 
direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
that  term.  The  order  must  specify  the  number  to  be  drawn, 
and  the  time  of  drawing.  The  drawing  must  be  conducted 
as  prescribed  in  sect  ions  eleven  hundrea  and  forty-one,  eleven 
hundred  and  forty-two  and  eleven  hundred  and  forty-three 
of  this  act,  except  that  notice  is  not  required.  The  commis- 
sioner must  forthwith  notify  each  juror  drawn  by  such  a 
notice  as  the  court  directs,  to  attend  the  term  at  the  time 
specified  in  the  order. 

§  1150«  [Am'd  1890,  1891.  1B95,  amendment  io  take  effect 
January  1.  1896  ]  In  a  special  proceeding  pending  before  a 
oonnty  judge  r»f  Kings  county,  in  wbuh  a  trial  jury  is  neces- 
sary, tMe  judge  may  impanel  a  jury  from  the  trial  jurors  who 
are  serving  at  the  time  in  the  county  court  of  the  county  If 
there  are  no  juioi 8  serving  in  the  county  court,  the  judge 
may  make  iin  order  requiring  the  commissioner  of  jnrors  to 
draw  the  nuuibor  of  trial  j n rors,  designated  therein;  where- 
upon the  comuiis^ioner  or  in  case  of  his  absence,  his  chief 
clerk,  must  draw  the  requisite  number  and  Uie  coouniMioQer 
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must  notify  them  i\b  prescribed  in  this  article  for  drawing  and 
notifying  other  trial  jurors. 

§  1151.  The  board  of  supervisors  of  the  county  must 
allow  to  each  judge,  including  each  justice  of  the  supreme 
court,  for  the  services  performed  bv  him,  as  prescriocd  in 
this  article,  such  compensation,  as  the  board  deems  reason- 
able and  proper. 

§  1 1 62.  Where  a  person,  duly  drawn  and  notified  to  at- 
tend a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to  at- 
tend, at  the  time  s|)ecificd  in  the  notice,  or  fi*om  day  to  day, 
the  court,  at  that  term,  must  im}X)se  upon  him  a  fine  or 
twenty-live  dollars,  for  each  day  that  he  fails  so  to  attend. 
This  section  applies  to  a  special  juror,  as  well  as  to  an  ordi- 
nary trial  juror. 

§  1 1 63.  Where  a  person,  duly  drawn  and  notifled,  fails 
to  attend  and  serve,  at  a  term  of  a  court  of  record,  as  re- 
(^uired  by  law,  without  having  been  excused,  the  court,  be- 
sides imposing  a  tine,  as  prescribed  in  the  last  section,  may 
direct  the  sheriff  to  arrest  him,  and  bring  him  before  the 
court ;  and,  when  be  htus  been  so  brought,  ife  may,  in  its  dis- 
cretion, compel  him  to  serve. 

§  1154.  [Am^d  1895,  amendment  to  take  tffed  January  1, 
18%.  ]  The  commissioners  of  jurors  must  cause  a  notice  to 
le  served  upon  each  delinquent  trial  juror,  returned  as 
having  been  tine(1,  stating  the  sum  in  which,  and  the  term  at 
whioli  Le  was  fined,  and  requiring  him  to  show  cause,  if  he 
has  any,  before  t"e  board,  specified  in  this  section,  at  the 
conimi-M^ loner's  office,  on  a  nay,  not  less  than  three  days 
thereiifier,  nnd  at  an  hour  specified  in  the  notice,  ^hy  the 
fine  should  be  remitted.  The  commissioner  must  notify  the 
justices  of  the  supreme  court,  residing  in  the  county,  and 
the  county  judges,  to  attend  at  the  same  time  and  plaee,  and 
act  with  him  as  a  board,  for  the  remission  ai.d  enforcement 
of  jury  fines.  It  is  their  duty  to  attend  and  act  accordingly 
The  commissioner,  and  two  of  those  justices  or  judges, 
conKtitute  a  qnoinui.  The  bonrd  may,  in  its  discretion,  he^r 
testimony  ;  and  it  may,  from  time  to  time,  adjourn  them*  et- 
ing,  or  the  hearing,  or  final  disposition  of  a  particular  case. 
It  may  remit  the  whole  or  any  part  of  a  fine;  but  a  fine  shall 
not  be  remitted  or  reduced,  nnless  the  person,  upon  whom 
it  has  been  imposed,  or,  it  a  reason  satisfactory  to  the  board 
is  given,  why  his  affidavit  can  not  be  furnished,  another  per- 
son, in  his  behalf,  makes,  and  files  with  the  commissioner, 
an  Affidavit  stating  the  grounds,  upon  which  a  reuiission  or 
reduction  is  claimed.  Each  affidavit,  so  filed,  must  be  kept 
open  to  public  inspection. 

§  1166.  The  commissioner  of  jurors  must  receive  each 
fine,  paid  or  collected,  as  prescribed  in  this  article.  When 
ten  duys  have  expired^  since  the  final  disposition  of  a  case  by 
the  board,  the  commissioner  must  file,  in  the  office  of  the 
clerk  of  the  court,  a  return,  containing  the  name  of  each  juror 
fined,  whose  fine  remains  unpaid,  and  a  statement  of  the  sum 
remaining  unpaid.  The  clerk  must  thereupou  issue  to  the  com- 
missioner, a  precept,  under  the  setil  of  the  court,  specifying 
the  name  of  each  pei-son  fined,  and  the  amount  of  his  fine 
remaining  unpaid ;  and  commandiui^  the  conumssioner  to  levy 
and  enforce  collection  of  each  fine,  and  to  return  the  precept, 
with  his  doings  thereupon,  within  ninety  days  after  the  r©- 
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ceipt  thereof.  For  the  purpose  of  collecting  a  fine,  the  com- 
missioner must  levy  upon  and  sell  the  personal  property  of  a 
person  fined,  with  like  effect,  and  subject  to  the  same  pro- 
visions of  law,  as  where  a  sheriff  levies  upon  and  sells  personal 
property,  by  virtue  of  an  execution,  issued  upon  a  judgment 
of  a  court  or  record. 

^  1150«  [Am'd  1895,  amendmenl  io  take  effect  January  1, 
1896.]  The  commissioner  must  return  the  precept,  according 
to  its  command,  to  the  clerk  of  the  conrt  issuing  it.  If  he 
falls  so  to  do,  the  conrt  may  enforce  the  return,  by  attach- 
ment for  contempt.  When  the  precept  is  returned,  the  clerk 
mnst  make,  in  the  docket  of  jncigmenta  kepi  by  him,  the 
same  entries,  as  nearly  as  may  be,  with  respect  to  each  un- 
collected fine,  as  if  it  was  a  final  judgment  rendered  in  an 
action.  When  the  entries  have  been  made,  the  fine,  with 
interest,  becomes  a  lien  upon  the  real  property  of  the  person 
fined,  ns  if  it  was  recovered  by  a  judgment  in  the  same  court; 
and  an  execution  to  collect  it  may  be  issued,  directed  to  the 
sheriff  of  the  county  of  Rings,  as  upon  a  judgment.  The 
commissioner  has,  in  relation  to  the  execution,  and  the  satis- 
faction of  the  fine,  nil  the  powers  of  the  attorney  for  a  pnrty 
recovering  such  a  judgment,  in  relation  to  the  judgment,  and 
the  execution  issued  thereupon. 

1  §  1 16*7.  The  lien,  created  by  such  a  docket,  must  be  dis- 
charged by  the  county  clerk,  on  filing  with  him  the  commis- 
sioner's certificate  of  payment. 

§  1158.  If  the  commissioner  of  jurors,  or  either  of  his 
assistants,  or  a  clerk  or  other  poi-son,  employed  by  him,  cor- 
ruptly and  without  sufficient  cause,  omits  the  name  of  a  per- 
son, duly  drawn,  from  a  panel  of  trial  jurors,  or  the  ballot, 
containing  the  name  of  such  a  person,  from  either  of  the  boxes 
prescribed  in  this  article  ;  or,  directly  or  indirectly,  receives 
a  fee,  reward,  compensation,  or  advantage,  in  considei-ation 
of.  or  as  an  inducement  to  such  an  omission ;  he  is  guilty  of  a 
felony,  and  shall,  on  conviction,  be  punished  by  imprisonment 
in  a  State  prison,  for  a  term  not  less  than  two  nor  more  than 
five  years. 

§  1 150.  A  wilful  omission,  by  the  commissioner,  of  a  duty 
required  of  him  by  this  article,  other  than  that  specified  in 
the  last  section,  is  a  misdemeanor. 

§  1 160.  A  person,  to  whom  application  is  made,  within 
the  county  of  Kmgs,  by  an  assessor,  or  by  the  commissioner 
of  juroi-s,  or  either  of  his  assistants,  for  niformation,  as  to  a 
fact,  uix)n  which  the  liability  of  himself,  or  any  other  person, 
to  serve  as  a  trial  juror,  depends,  and  who  refuses  to  give  in- 
formation relating  thereto,  which  he  can  give,  or  knowingly 
fives  false  information  relating  thereto ;  or  a  person  who 
nowingly  makes  to  an  assessor,  or  to  the  commissioner  of 
jurors,  or  a  pei'son  acting  by  his  authority,  a  false  representa- 
tion as  to  the  identity,  residence,  or  any  other  matter,  relating 
to  a  juror,  duly  drawn,  and  placed  on  a  panel  to  be  notified ; 
or  who  knowingly  retains,  conceals,  suppresses,  or  willully 
destroys,  a  notice  to  attcndf,  left  at  the  residence  or  place  ot 
business  of  another,  who  has  been  drawn  as  trial  juror,  is 
miiltv  of  a  misdemeanor. 
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§  1161.  A  physician,  who  knowingly  sives  a  tvuse  certif- 
icate, or  makes  a  false  representation,  lor  the  purpose  of 
enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 
exempted  from  service,  as  a  trial  juror  in  the  county  of 
Kings,  is  guilty  of  a  misdemeanor. 

§  1 162.  The  commissioner  of  jurors  must  make  a  yearly 
report  to  the  board  of  supervisors,  of  all  proceedings  had  be- 
fore him,  or  by  him  in  the  discharge  of  his  duties  ;  and  he 
must  pay  over  to  the  county  treasurer,  at  least  once  in  each 
three  months,  all  money  in  nis  hands,  which  he  has  received 
as  coixunissioner. 

TITLE  V. 

Trial  by  jury. 

AvncLi  1.  Formation  of  the  jury. 
2.  The  verdict. 

ARTICLE  FIRST. 

FoaiCATION  OF  THE  JUET. 


I  lies.  Clerk  to  prepare  ballots 
of  jurors  for  trial. 

Clerk  to  draw  ballots. 

ICode  of  drawing  ballots. 

Persons  drawn,  eto.,  to 
form  the  jury. 

Ballots  drawn,  when  to 
be  deposited  in  a  sec- 
ond box. 

Id.;  when  to  be  returned 
to  the  first  box. 

Ballots  of  absentees,  etc., 
to  be  returned  to  first 
box. 

1170.  New  iary  may  be  drawn 
while  first  is  empan- 
nelled. 

1171.  When    talesmen    to  be 

Srocured,     or    Jurors 
rawn  from  third  box. 
1178.  When  talesmen  to  be  pro- 
cured. 
1173.  If  sheriff  is  a  party,  court 


1164. 
Ii65. 

lies. 

1167. 


1168. 
1169. 


may  appoint  a  person 
to  act  for  him. 
2  1174.  Dutv  of  sheriff  and  of 
talesmen. 

1175.  Jury  competent,  although 

containing  none  or 
only  some  of  original 
panel. 

1176.  Two  peremptory  challen* 

ges  in  a  civil  action. 

1177.  No  challenge  allowed  be- 

cause officer  drawing 
'   is  a  party,  etc. 

1178.  No  challenge  allowed  be- 

cause officer  notifying 
is  a  party,  etc. 

1179.  Challenges  in  penal  act- 

ions. 

1180.  Challenges     how    tried. 

Exceptions  to  and  re- 
view of  the  determin- 
ation of  the  court,  in 
reference  thereto. 


§  1 163.  At  the  opening  of  a  term  of  a  court  of  record  at 
wmch  issues  of  fact  are  to  be  tried  by  jury^  the  clerk  must 
cause  ballots,  uniform,  as  nearly  as  may  oe,  m  appearance,  to 
be  prepared,  by  writing  the  name  of  each  person,  returned  to 
the  term  as  a  trial  juror,  with  his  proper  additions,  on  a 
separate  piece  of  paper.  lie  must  roll  up  or  fold  each  ballot, 
in  the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble 
the  others,  and  so  that  the  name  is  not  visible.  Tlie  ballots 
must  be  deposited  in  a  sufflcieut  box,  from  which  they  must 
be  drawn,  as  prescribed  in  this  article. 

§  1 164.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  is 
brought  to  trial,  the  clerk,  under  the  direction  of  the  court, 
must  openly  draw,  out  of  the  box,  as  many  of  the  ballots,  one 
after  another,  as  are  sufficient  to  form  a  jury. 

§  1 166.  Before  the  first  ballot  is  drawn,  the  box  must  be 
doeed  and  well  shaken,  so  as  thoroughly  to  mix  the  ballots; 
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and  the  clerk  must  draw  each  ballot,  without  seeing  the 
nam'e  written  on  any  of  them,  through  an  aperture,  made  in 
the  lid  of  the  box,  large  enough  only  to  admit  his  nand  con- 
veniently. 

§  1 166.  [Am'd  1883.]  The  first  twelve  persons  who  ap- 
pear, as  their  names  are  drawn  and  called,  and  approved  as 
indifferent  between  the  parties,  and  not  discharged  or  ex- 
cused, must  be  sworn,  and  constitute  the  jury  to  try  the  issue. 
Persons  shall  be  disqualified  from  sitting  as  jurors  if  related 
by  consanguinity  or  affinity  to  a  party  to  tne  issue  ia  the 
same  cases  in  wnlch  judges  are  disciualifled.  The  party  re- 
lated to  the  juror  must  raise  the  objection  before  the  case  is 
opened  :  but  any  other  party  to  the  issue  may  raise  the  objec- 
tion witnin  six  months  from  the  date  of  verdict 

§1 167.  The  ballots,  containing  the  names  of  the  jurors  so 
sworn,  must  be  then  deposited  in  another  box,  and  there 
kept,  apart  -Irom  the  otuer  ballots,  until  that  jury  is  dis- 
chargea. 

§  1 168.  After  that  jury  is  discharged,  the  ballots  con- 
taining their  names  must  be  again  rolled  up  or  folded,  as  pre- 
scribed in  section  eleven  hundred  and  sixty-three  of  this  act, 
and  returned  to  the  box,  from  which  they  were  first  taken  ; 
and  the  same  course  must  be  pursued,  as  often  as  an  issue  is 
brought  to  trial  by  a  jury. 

§  1 160.  The  ballot,  containing  the  name  of  a  juror,  who 
is  absent,  when  his  name  is  drawn  or  called,  or  is  set  aside,  or 
excused  from  serving  on  that  trial,  must  be  again  rolled  up 
or  folded,  in  the  same  manner  as  before,  and  returned  to  the 
box,  containing  the  undrawn  ballots,  as  soon  as  the  jnry  is 
sworn. 

'  §  1 170.  If  an  ispue  is  brought  to  trial  by  a  jury,  while  a 
jury  is  empannelled  in  another  cause,  at  the  same  term,  and 
not  then  discharged,  the  court  may  order  a  jury,  for  the  trial 
of  that  issue,  to  be  drawn  out  of  the  box  containing  the  ballots 
tlien  undrawn ;  but,  in  any  other  case,  the  ballots,  containing 
the  names  of  all  the  trial  jurors,  returned  at,  ana  attending 
the  term,  must  be  placed  together  in  the  same  box,  before  a 
jury  is  di'awn  therefrom. 

§  1171.  [ylm'dl879.]    II   a  sufficient  number  of  jurors, 
duly  drawn  and  notified,  do  not  attend,  or  cannot  be  ob- 
tained, to  fonn  a  trial  jury,  the  court  may,  in  iiny  county 
except  Westchester,  direct  the  sheriff  to  require  the  attend- 
ance of  such  a  numoer  of  talesmen,  from  the  bystanders,  or 
from  the  county  at  large,  qualific<l  to  serve  as  trial  jurors,  as 
it  deems  sufficient  for  the  purp<:>se.     In  Westchester  county, 
the  court  must  direct  the  sheriff  to  draw  a  sufficient  number 
of  ballots  from  the  first  box,  specified  in  section  ten  hundred 
and  thirty-eight  of  this  act ;  ir  there  is  not  a  sufficient  number 
of  ballots  rcniaininpf  tlierein,  to  draw  the  residue  from  the  sec- 
ond box,  specified  in  section  ten  hundred  and  fifty -one  of  this 
act.    In  any  other  county,  except  New  York  and  Kings,  it 
may,  in  its  discretion,  instead  of  directing  him  to  retjuire 
talesmen  to  attend,  direct  him  to  draw  a  sufficient  numt>er  of 
ballots  from  tlie  third  box,  specified  in  section  ten  hundred  and 
fifty-two  of  this  act.     In  either  case,  the  sheriff  must  notify 
the  persons  thus  drawn  to  attend  forthwith,  or  npon  a  day 
teed  by  the  court.    If  for  any  reason  a  sufficient  number  of 
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jurors  to  try  the  issue  is  not  obtained,  from  the  persons  noti- 
fied, under  an  order  made  as  prescribed  in  this  section,  the. 
court  may  make  another  order,  or  successive  orders,  until  a 
sufficient  number  is  obtained  ;  and  in  making  each  order,  the 
court  may  exercise  the  same  discretion  as  in  msJdng  the  first 
order. 

§  1172.  In  any  county,  except  New  York.  Kings,  or 
"Westchester,  the  court  may  also  direct  the  sheriff  to  require 
the  attendance  of  such  a  number  of  qualified  talesmen,  for 
the  trial  of  an  issue  of  fact,  as  it  deems  sufficient,  where,  by 
reason  of  one  or  more  juries  being  empanelled,  or  for  any 
other  reason,  no  ballot  remains  undrawn  ;  or  where,  in  conse- 

?|uence  of  jurors  being  set  aside,  a  iuror  cannot  be  obtained, 
or  the  trial  of  that  issue,  from  the  list  of  those  returned. 

§  1 173.  If,  in  a  case  specified  in  the  last  two  sections,  the 
sheriff  is  a  party  to  the  issue,  the  court  must  appoint  a  dis- 
interested person,  to  act  in  place  of  the  sheriff.  J\)r  that  pur- 
pose, the  person  so  appointed  possesses  all  the  powers,  and  is 
subject  to  all  the  duties  and  liabilities  of  the  sheriff,  with  re- 
spect to  the  matters  specified  in  those  sections. 

§  1174.  The  sheriff,  or  person  appointed  by  the  court, 
must  notify  the  requisite  number  of  persons  to  attend,  and 
make  return  thereof^  as  prescribed  in  section  ten  hundred 
and  forty-eight  of  this  act ;  except  that  each  person  must  be 
required  to  attend  forthwith.  Each  person  so  notified  must 
attend  forthwith,  and,  unless  excused  by  the  court  or  set 
aside,  must  serve  as  a  juror  upon  the  trial.  For  a  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as  a 
trial  juror,  regularly  drawn  and  notified,  as  prescribed  in  this 
chapter  ;  and  he  is  subject  to  the  same  exceptions  and  ohal- 
Tenges,  as  any  other  trial  juror. 

§  1176.  lAm^d  1877.]  It  is  not  a  valid  objection  to  a 
jury,  procured  as  prescribed  in  the  last  four  section.s,  that  it 
contains  none  of  the  jurors  originally  returned  to  the  term,  or 
is  only  partially  composed  of  such  jurors. 

§  1176.  [Am'd  1891,  189L]  Upon  the  trial  of  an  issue  of 
fnct,  joined  in  a  civil  action  in  a  court  of  record,  each  ))arty 
may  peremptorily  challenge  not  uiore  than  six  and  in  a  court 
not  of  record,  each  pnrty  may  peremptorily  challenge  not 
more  than  three  of  the  persons  drawn  as  jnrors  for  the  trial. 

§  1 177.  It  is  not  a  ^ood  cause  of  challenge,  to  the  panel 
or  array  of  trial  junirs,  m  an  action  in  a  court  of  record^  that 
the  officer  who  drew  them  is  a  party  to,  or  interested  in  the 
action,  or  counsel  or  attorney  for,  or  related  to,  a  party. 
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or  mterested  in,  the  action,  or  related  to  a  party  ;  unless  it  is 
alleged  m  the  challenge,  and  is  established.  Unit  one  or  more 
of  the  jurors  drawn  were  not  notified,  and  that  the  omission 
was  intention  aL 

§  1 170.  In  a  penal  action,  in  a  court  of  record,  or  not  of 
record,  to  recover  a  sum  of  money^  it  is  not  a  g(X)d  cause  of 
challenge  to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  liable  to  i>ay  taxes, 
m  a  city,  town,  or  county,  which  may  be  benefited  oy  the  r^ 
oovery. 
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VERDICT. 


I§  1180-1185 


49  Han,  390. 
121N.T.  112. 


§  1 180.  lAm?d  1877.]  An  objection  to  the  qualifications 
of  a  juror  is  available  only  upon  a  challenge.  A  challenge  of 
a  juror,  or  a  challenge  to  the  panel  or  array  of  iurors,  must  be 
tned  and  determined  b^r  the  court  only.  Eitner  party  may 
except  to  the  determination,  and  it  may  be  reviewed,  upon  a 
question  of  fact,  or  a  question  of  law,  or  both,  as  where  an 
issue  of  fact  presented  by  the  pleadings  is  tried  by  the  court ; 
except  that  where  one  or  more  exceptions  are  taken,  to  the 
rulings  of  the  court,  made  after  the  jury  is  empanelled,  an  ex- 
ception  to  the  determination  of  a  challenge  must  be  heard  at 
the  same  time  ;  and  the  case  must  contain  the  matters  nec- 
essary to  present  it,  upon  the  facts,  or  the  law,  or  both. 

ARTICLE  SECOND. 
The  Verdict. 


2  1181.  Discharge  of  jury  failing 
to  asree. 

1182.  Plaintiff  cannot  submit  to 

non-suit  after  jury  re- 
tires. 

1183.  In  action  to  recorer  mon- 

®y»J"ryto  assess  dam- 
ages. 

1184.  How    double,   treble,  or 

increA»ed       damages, 
found  and  awarded. 

1185.  When  Terdict  to  be  taken. 


aubfeot  to  the  opinion 
of  the  court. 

1186.  General  and  special  rer- 

diet  defined. 

1187.  General  or  special   rer* 

diet,  when  rendered  ; 
special  finding  with 
general  rerdict. 

1188.  Special    finding  oontrols 

general  yerdict. 

1189.  Entry  of  verdict;  subse- 

quent proceedings. 


UN.Y.State 
Rep.  662. 


§  1181.  Where  a  jury  is  empanelled  to  tr^an  issue,  to 
make  an  inquiry,  or  to  assess  damages,  in  an  action  in  a  court 
of  record,  or  not  of  record,  or  in  a  special  proceeding  before 
an  officer,  if  the  jurors  cannot  agree,  after  being  Kept  to- 

f ether,  for  such  a  time  as  is  deemed  reasonable,  by  the  court 
efore  which,  or  the  officer  before  whom,  they  were  empanell- 
ed, the  court  or  officer  may  discharge  them,  and  issue  a  pre- 
cept for  a  new  jury,  or  order  another  jury  to  be  drawn,  as 
the  ca.se  requires  ;  oind  the  same  proceedings  must  be  had  be- 
fore the  new  jury,  as  if  it  was  the  jury  first  empanelled. 

§  1182.  It  is  not  necessary,  in  an  action  in  a  court  of 

record,  to  call  the  plaintiff,  when  the 'jurors  are  about  to  de- 

.liver  their  verdict;  and  the  plaintiff,  in  such  an  action,  cannot 

aubmit  to  a  nonsuit,  after  the  cause  nas  been  committed  to  the 

jury,  to  consider  of  the  verdict. 

§  1 183.  In  an  action  to  recover  a  sum  of  money  only,  if  a 
verdict  is  found,  either  in  favor  of  the  plaintiff,  or  in  favor  of 
a  defendant,  who  has  set  up  a  counterclaim  for  a  sum  of 
money,  the  jury  must  assess  the  amount  of  damages.  The 
jury  may  also,  under  the  direction  of  the  court,  assess  the 
amount  of  the  damages,,  where  the  court  directs  judgment  for 
the  plaintiff,  on  the  plesldiugs. 

§  1 1 84.  Where  double,  treble,  or  other  increased  dam- 
ages, are  given  by  statute,  single  damages  only  are  to  be 
found  by  the  jury  ;  except  in  a  ctuse  where  the  statute  pre- 
scribes a  different  rule.  The  sum  so  found  must  be  increased 
by  the  court,  and  judgment  rendered  accordingly. 

§  1186.  iAnCd  1879.]  Where,  upon  the  trial  of  an  issue 
by  a  jury,  the  case  presents  only  questions  of  law,  the  jud^e 
may  direct  the  jury  to  render  a  verdict,  subiect  to  the  opin- 
ion of  the  court.  "Notwithstanding  that  sucn  a  verdict  has 
been  rendered,  the  judge  holding  the  trial  term  may,  at  the 
ftfine  t^i'm,  set  aside  the  verdict,  and  direct  judgment  to  be 
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entered  for  either  party,  with  like  effect  and  in  like  mauner, 
as  if  each  a  direction  had  been  giTen  at  the  trial.  An  excep- 
tion to  each  a  direction  maybe  taken  as  preseribed  in  section 
nine  hundred  and  ninety-fonr  of  this  act 


i  1186*    A  general  Terdict  is  one,  by  which  the  jary  pro-  ^i  Abb.N.a 
noonces,  genenlly,  npon  all  or  any  of  the  issues,  in  fav(  r  ^^' 
either  of  the  plaintiff,  or  of  the  defendant.   A  special  y^rdict 
is  one,  by  which  the  jury  finds  the  facts  only,  lesTing  the 
conrt  to  determine,  which  party  is  entitled  to  judgment  there- 
upon. 


1 118 7*     [Am*d  1895,  amendmevi  io  UUct  effect  January  1,  ssN.T.  Snp- 
1896.]     In  an  action  to  recover  a  snm  of  money  only,  or  real  er.  ct.  (J.& 
property,  or  a  chattel,  th«  jury  may  render  a  general  or  spe-  ?Jf2v  j^  ^ 
dal  ▼erdict,  in  its  discretion.    In  any  other  action,  except  4470.  ' 

where  one  or  more  specific  qnestions  of  fact,  stated  under  so  Han,  667. 
the  direction  of  the  court,  are  tried  l>y  a  jury,  the  court  may 
direct  the  jury  to  find  a  specinl  verdict,  upon  all  or  any  of 
the  issues.  Where  the  jury  finds  a  general  verdict,  the  court 
may  instruct  it  to  find  also  specially,  upon  one  or  more  ques- 
tions of  fact,  stated  in  writing.  Tlie  special  verdict  or  t«pe- 
cial  finding  must  be  in  writing;  it  must  be  filed  with  the 
clerk,  aad  entered  in  the  minutes.  When  a  motion  is  made 
to  nonsuit  tbe  plaintiffs  or  for  the  direction  of  a  verdict,  the 
court  may,  pending  the  decision  of  sach  motion,  submit  any 
question  of  fact  raised  by  the  pieaiidings  to  the  jury  or  require 
tne  i  ury  to  assess  the  damage.  After  the  jury  shall  Lnve 
rendered  a  special  verdict  upon  such  snbmishion  or  shall  hn  ve 
assessed  tbe  damage,  the  conrt  may  then  pass  upon  the  mo- 
tion to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  en  ten  d 
upon  such  nonsuit  or  general  verdict,  such  special  verdict, 
or  general  verdict,  shall  form  a  part  of  the  rf  cord  and  tbe 
appeHate  division  may  direct  such  judgment  thereon  as  eitbt  r 
^rty  may  be  entitled  to. 
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10  Daly,  417.      §  1188-    Where  a  special  finding  is  inconsistent  with  a 
80  Hon,  667.  general  yerdiot,  the  former  controls  the  latter,  and  the  court 
must  render  judgment  accordingly. 


MK.T.BUte 
Bep.  187. 

usM.T.iao. 


§  1189.  [Am'd  1877.]  When  the  jury  renders  a  yerdiot, 
or  finds  upon  one  or  more  specific  questions  of  fact,  stated 
under  the  direction  of  the  court,  the  derJi  must  make  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial;  the 
names  of  the  jurors  and  witnesses;  the  yerdiot,  or  the  ques- 
tions and  findings  thereupon,  as  the  case  requires;  and  the 
direction,  if  any,  which  the  court  giyes,  with  respect  to  the 
subsequent  proceedings.  Upon  the  application  of  the  party 
in  whose  fayor  a  general  yerdict  is  rendered,  the  clerk  must 
enter pudgment,  in  conformity  to  the  yerdict,  unless  a  differ- 
ent direction  is  giyen  by  the  court,  or  it  is  otherwise  specially 
prescribed  by  law. 


TITLE  VL 


Misodlanwus  provisions,  induding  those  r^aUng  to  embracery, 

and  other  acts  cf  mifcondud. 


%  1100.  THaIb  by  Jury  to  be  m 
herein  proYided ;  Jorles 
of  part  aliens  abolieh- 
ed. 

1191.  Tentre  not  neoeeeary. 

1193.  Jnroni  not  to  be  ques- 
tioned for  their  verdict. 

1198.  Penalty  where  juror  takes 
gift,  etc. 

119i.  Embraoeiy;  penalty  there- 
for. 

1190.  PeiuUty  for  Juror's  noB- 


attendance   in    special 
proceedings. 
I  1196.  Sheriff,  etc.,  to  keep  jury 
in  special  proceeding; 
penalty. 

1197.  Notice    of  imposition  of 

fine. 

1198.  Special  return   of   delin- 

quency   and     fine     to 
county  court. 

1199.  Collection    or    remission 

of  fins. 
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§  1190*  A  trial  by  a  jnry,  of  an  isaae  of  fact*  joined  in  a 
civil  Action,  in  a  court  of  record,  lunBt  be  had,  as  prescribed 
in  this  chapter;  except  in  a  case  where  it  is  oUierwise  speci- 
ally prescribed  by  law.  An  alien  is  not  entitled  to  a  jnry, 
composed  in  part  of  aliens  or  strangers,  in  an  action  or 
special  proceeding,  civil  or  criminaL 


S  1191*  A  venire  to  procure  jurors  cannot  be  issued  in  a 
dvil  action,  brought  in  a  court  of  record,  except  as  specially 
prescribed  by  law. 


^ 
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§  1192.  A  Juror  shall  not  be  questioned,  and  is  not  sub- 
ject to  an  action,  or  other  liability,  civil  or  criminal,  for  a 
verdict  rendered  oy  him,  in  an  action  in  a  court  of  record,  or 
not  of  record,  or  in  a  special  proceeding  before  an  officer,  ex- 
cept by  indictmont,  for  corrupt  conduct,  in  a  case  prescribed 
by  law. 

§  1 103.  A  person,  drawn  or  notified  to  attend,  as  a  trial 
juror,  in  an  notion  in  a  court  of  record,  or  not  of  record,  or  in 
a  special  proceedinjr  before  nn  officer,  who  takes  anything  to 
render  his  veniict,  or  receives,  fix)ni  a  party  to  the  action  or 
special  proceedinj^,  a  gift  or  gratuity,  forfeits  ten  times  the 
sum,  or  ten  times  the  value  of  that,  which  he  t<x>k  or  received, 
to  the  party  to  the  action  or  six^cial  pn^ceeding,  aggrieved 
thereby :  and  is  also  liublc  to  that  party,  for  nis  damages 
sustainca  thereby ;  besides  being  subject  to  the  pimishmeut 
prescribed  by  law. 

§  1 194.  An  embraceor,  who  procures  a  jjerson.  drawn  or 
notified  to  attend,  as  a  trial  juror,  to  take  gain  or  profit,  con- 
ti'ary  to  the  last  section,  forfeits  ten  times  the  sum,  or  t<?n 
times  the  value  of  that,  which  was  so  taken,  to  the  party  ag- 
grieved thereby  ;  and  is  also  liable  to  that  party  for  his  dam- 
ages sustained  thereby  ;  besides  being  subject  to  the  punish- 
ment, prescribed  by  law. 

§  1 195.  A  person,  who  has  been  lawfully  and  personally 
notified  to  attend,  us  a  trial  juror,  to  inquire  into  a  matter  or 
thing,  or  to  hear  and  try  a  controversy,  in  a  special  pixxieed- 
ing,  pending  before  a  judge,  justice  of  the  peace,  commis- 
sioner, or  oUier  officer,  and  who  wilfully  neglects  to  attend, 
as  retjuired  by  the  notice,  may  be  fined  by  the  officer,  in  a 
sum  not  exceeding  twenty-five  dollars  But  this  section  cloes 
not  extend  to  a  cime,  where  sjiecial  provision  is  made  by  law, 
for  punishing  the  default  of  a  trial  juror.  ^ 

§  1 19C  A  sheriff,  constable,  or  other  officer,  w^ho  notified 
jurors  to  attend,  in  a  case  specified  in  the  last  section,  must, 
when  directed  by  the  officer,  before  whom  the  special  pro- 
ceeding is  pending,  attend,  and  take  charge  of  the  jury.  For 
a  wilful  neglect  to  obey  such  a  direction,  or  for  any  miscon- 
duct, while  attendinjj  the  jury,  by  which  a  ri^ht  or  remedy  of 
a  oarty  to  the  swcial  proceeding  may  be  impaired  or  pre- 
juaiceu,  he  must  be  fined  by  that  o^cer,  in  a  sum  not  exceed- 
ing twenty-five  dollars. 

§  1 19*7,  Where  a  fine  is  imix^sed,  in  a  case  sp€K;ified  in 
the  lust  two  sections,  written  notice  thereof  must  be  served 
upcm  the  person  fined,  to  the  en<l  that  he  may  apply  to  the 
omcer  imijosing  it,  for  the  remission  of  the  whole  or  a  part 
thereof,  upon  proof  that  he  hud  a  reasonable  excuse  for  his 
neglect  or  misconduct,  or  that  other  good  cause  exists  for  the 
remission. 

§  1 108.  If,  within  thirty  days  after  the  service  of  the  no- 
tice, the  fine  hasnotbi»en  remitted  by  the  officer  imposing  it,  he 
must  make  a  special  return  of  the  delinquency  or  misconduct, 
for  which  the  fine  was  imposed,  and  of  the  amount  of  the 
fine,  accompanied  with  proof,  by  affidavit,  of  ser\'ice  of  the 
notice  specified  in  (he  last  section,  to  the  next  term  of  the 
county  court  of  the  county,  in  which  the  delinquent  resides. 
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§  1 100.  The  county  clerk  must  deliver  to  the  district  at- 
torney, a  copy  of  the  return  and  of  the  affidavit,  at  the  time 
when  he  delivers  U^  him  copies  of  the  minutes  of  fines,  impos- 
ed by  the  county  court  ^  The  fine  must  be  collected,  or  it  may 
be  remitted  or  reduced,  in  the  same  manner  as  a  fine  imposed 
by  the  county  court,  upon  a  defaulting  trial  juror. 

CHAPTER  XL 

JUDGMENTS. 

TiTLiE  L— Judgment  in  an  acstion. 
tatAjE  IL^Judomknts  taken  without  process. 
TITLE  IIL— Vacating  or  setting  aside  a  judgment,  foe 
Irregularity  or  error  in  fact 

TITLE  L 

Judgment  in  an  ttction. 

AmaoLM  1.  General  proTisiona. 

2.  Mode  of  taking,  entering,  and  enforcing  a  judgment 
8.  Docketing  a  judgment:  effect  thereof,  an  a  lien  upon  real 
property ;  sunpending  and  discharging  the  lien ;  satisfac- 
tion and  assignment  of  a  Judgment. 

ARTICLE  FIRST. 


General 

2  1200.  Definition  of  final  judg- 
ment 

1202.  When  judgment  may  be 

entered. 

1203.  Judgment  to  be  entered 

at  a  term  held  by  one 
Judge. 

1204.  Judgment  may  be  for  or 

against    any    of    the 
parties. 
1205l  When  a  sereral  Judgment 
may  be  taken. 


PROVlSlONa 

2  1206.  Judgment  for  or  against 
a  married  woman. 
1207.  Whenjudgment  for  plain- 
tiff  not  to  exceed  Judg- 
ment demanded. 
Rate  of  damages. 
Effect  or  Judgment  dis- 
missing the  complaint. 

1210.  Judgment  against  a  dead 
person. 

1211.  Judgment  to  bear  inter- 
est. 


1208. 
1209. 


§  1200.  iAm'd  18T7.]    A  judgment  is  either  interlocu-   l  Month  L. 
tory  or  the  final  determination  of  the  rights  of  the  parties  in   Bui.  29.  ' 
the  action.  26Hun,S87. 

§  1201.  iBepealed  1877.1 

§  1202.  Judgment  may  be  entered  in  term  or  vacation. 

§  1208.  Judgment  must  be  entered,  in  the  first  instance, 
pursuant  to  the  direction  of  the  court,  at  a  term  held  by  one 
judge  ;  except  where  special  provisio^  is  otherwise  made  by 

§  1204.  Judgment  may  be  given  for  or  again.st  one  or  eo  How  Pr 

more  plamtiflrs,  and  for  or  against  oue  or  more  defendants.  498 

It  may  determine  the  ultimate  rights  of  the  parties  on  the  47  N.  T.8up- 

same  side,  as  between  themselves ;  and  it  may  grant,  to  i*  de-  «r.  Ct.  J.  A 

fendant,  any  affirmative  relief,  to  which  he  is  entitled.  8)  174. 

26  Hun,  619 ;  43  Id.  621.  ^  ^'  ^*  *W' 

§  120&  Where  the  action  is  against  two  or  more  defend-   i  Mnn^h  t 
ants,  and  a  several  judgment  is  proper,  the  court  may,  in  its   Bui  li 
discretion,  render  judgment,  or  require  the  plaintiff  to  take  ia  miso  17 
judgment,  a^inst  one  or  more  of  the  defen^nts  ;  and  direct  •«•  *  • 

that  the  action  be  severed,  and  proceed  agsSnst  the  other&  ad 
the  only  defendants  thereio, 


r 
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«  OiT.  Pro. 

61. 

23  Abb.  N.G. 

332. 

86  N.  T.246. 

12  Abb.  N. 
C.  12. 

13  Abb.   N. 
C.  210. 

6   Ciy.  Pro. 

168. 

184N.Y.219. 


]iM(80.688. 
92  Han,  81. 


§  1206.  Judgmeat  for  or  against  a  married  woman,  may 
be  rendered  and  enforced,  in  a  court  of  record,  or  not  of  rec- 
ord, as  if  she  was  single. 

§  1207.  Where  there  is  no  answer,  the  judgment  shall 
not  be  more  favorable  to  the  plaintiff,  than  that  demanded  in 
the  complaint.  Where  there  is  an  answer,  the  court  may  per- 
mit the  plaintiff  to  take  any  judgment,  consistent  with  the 
case  made  by  the  complaint,  and  embraced  within  the  issue. 
96  N.Y.  108 ;  6  N.  Y.  State  Rep.  216 ;  16  Id.  644.  144 N.T.  82fr 

§  1 208.  Where  either  party  is  entitled  to  recover  dam- 
ages, he  majjr  recover  any  rate  of  damages,  which  he  might 
have  heretofore  recovered,  for  the  same  cause  of  action. 

§  1209.  lAm'dlSrr.li  A  final  judgment,  dismissing  the 
complaint,  either  before  or  after  a  trial,  rendered  in  an  action 
hereafter  commenced,  does  not  prevent  a  new  action  for  the 
same  cause  of  action,  unless  it  expressly  declares  or  it  ap- 
pears by  the  judgment-roll,  that  it  is  rendered  upon  the 
merits. 

TT  V.  Y.  616.  §  1210.  Where  a  judgment  for  a  sum  of  money,  or  direc- 
ting the  payment  of  mone^r,  is  entered  against  a  party,  after 
his  death,  in  a  case  where  it  may  be  so  t^en,  by  special  pro- 
vision of  law,  a  memorandum  of  the  party's  death  must  be 
entered,  with  the  judgment,  in  the  iudgment-book,  indorsed 
on  the  judgment-roll,  and  noted  on  tne  margin  of  the  docket 
of  the  judgment.  Such  a  judgment  does  not  become  a  lien 
upon  the  real  property,  or  chattels  real,  of  the  decedent ;  but 
it  establishes  a  debt,  to  be  paid  in  the  course  of  administra- 
tion. 

§  1211.  A  judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  or  not  of  record,  or  a  judgment  rendered  in  a 
court  of  record,  directing  the  payment  of  money,  bears  inter- 
est from  the  time  when  it  is  entered.  But  where  a  judgment 
directs  that  money  paid  out  shall  be  refunded  or  repaid,  the 
direction  includes  mterest  from  the  time  when  the  money  was 
paid,  unless  the  contrary  is  expressed. 

ARTICLE  SECOND. 
Mode  of  taking,  bntbring,  and  enforgung  a  Judgment. 


i  1212. 


Judgment  by  default,  in 
certain  actions  on  con. 
inict ;  how  taken. 

Amount  of  Judgment  In 
such  caHes ;  now  de- 
termined. 

Application  io  court  for 
judgment  by  default ; 
when  necessary. 

Proceedings  on  such  an 
applicatfon. 
1216.  Application  forjndgment, 
In  case  of  service  by 
publication. 

Attachment  and  under- 
taking for  restitution, 
required  In  certain  ac- 
tions. 

When  Judgment  cannot 
be  taken  against  in- 
fant. 

When  a  defendant  in  de* 
fault  is  entitled  to  qo- 
tioe. 


1213. 


1814. 


Ulfi. 


1817. 


1218. 


ma. 


2  1220.  When  action  may  be 
severed,  if  issu<^8  of 
law  and  issues  of  fact 
presented. 

1221.  Judgment  how  taken,  af- 

ter trial  of  issues  of 
law  and  issues  of  fact, 
in  the  same  action. 

1222.  Id.;  afler  trial  of  issue  of 

law  only. 

1228.  Proceedings  apon  appli- 
cation under  the  last 
two  sections. 

1224  Id.;  upon  interlocutory 
judgment,  etc.,  affirmed 
at  a  term'bf  theappellate 
division  of  the  supreme 

COlUft. 

1226.  Judgment,  after  trial  b^ 
jnry  of  speciflo  ques- 
tions of  fact. 

1226.  Id.;  after  reference  io  de- 
termine speoiflo  quet* 
ttoni  of  fact 
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I  1327.  Id.;  upon  motion  for  sew 
trial,  heard  by  th«  ap- 
pellate divioion  of  the 
gtipreme  court. 

1398.  Id.;  upon  trial  by  oonrt 
or  referee  of  the  whole 
iMue  of  fact. 

1220.  In  matrimonial  catisea, 
judgment  can  be  ren^- 
dered  only  by  the 
court. 

1380.  Final  judgment  upon  de> 
ciflion  or  report  award- 
ing interlocutory  judg- 
ment, eto. 
Id.;  how  final  judgment 
entered  and  settled  in 
certain  cases. 
Interlocutory  reference 
or     inquisition ;     how 

1*233.  Motion  for  judgment  np- 
on  a  special  Terdict, 
etc. 


1^1. 


1332. 


i  1284.  Id.;  upon  yerdlct  subject 
to  opinion  of  court. 

123fi.  Interest  on  Terdict,  etc.; 
to  be  included  in  re- 
coyery. 

1386.  Clerk  to  keep  Judgment- 
book  ;  Judgment  to  be 
entered  therein. 

1837.  Judgment-roll  to  be  filed; 
of  what  it  consists. 

1238.  Id.;  by  whom  prepared. 

1239.  Time  of  filing  judgment- 

roll  to  be  noted. 
1340.  WhenajudgmentmATbe 
enforced  by  execution. 

1241.  When  a  Judgment  may 

be  enforced  by  punish- 
ment for  disobeying  it. 

1242.  Realproperty  ;  how  sold. 

Effect  of  conveyance. 
1348.  Security    upon    sale  by 

referee. 
124A.  Gonreyance  ;     what     to 

state. 


§  1212.  [Am*d  1877, 1879.]  In  an  action  specified  in  sec- 
tion four  hundred  and  twenty  of  this  act,  where  the  summons 
was  personally  served  upon  the  defendant,  and  a  copy  of  the 
complaint,  or  a  notice  stating  the  sum  of  money  for  which 
judgment  will  be  taken  was  served  with  the  summons,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 

E leading,  the  plaintiff  may  take  judgment  by  default,  as  fol- 
yws  * 

1.  If  the  defendant  has  made  default  in  appearing,  the 
plaintiff  must  file  proof  of  the  service  of  the  summons,  and  of  a 
copy  of  the  complaint  or  the  notice  ;  and  also  prooi,  by  affi- 
davit, that  the  defendant  has  not  appeared.  Whereupon  the 
clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  nas  sesusonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff,must  file  proof  of  the  service 
of  the  summons  and  of  the  appearance,  or  of  the  appearance 
only  ;  and  also  proof,  by  affidavit,  of  the  default.  Where- 
upon the  clerk  must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judg- 
ment, as  prescribed  in  either  of  the  foregoing  subdivisions  of 
this  section,  the  plaintiff  must  apply  to  the  court  for  judg- 
ment, as  prescril^d  in  section  twelve  hundred  and  fourteen 
of  tJus  act. 

§  1213.  Where  final  judgment  may  be  entered  by  the 
clerk,  as  prescribed  in  the  last  section,  the  amount  thereof 
must  be  determined  as  follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  enter- 
ed for  the  sum,  for  which  the  complaint  demands  judgment ; 
or,  at  the  plaintiff's  option,  for  a  smaller  sum  ;  and  if  a  com- 
putation of  mterest  is  necessary  it  may  be  made  by  the 

clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon 
an  instrument  for  tne  payment  of  money  only,  the  non-pay- 
ment of  which  constitutes  a  cause  of  action,  stated  in  the 
complaint ;  and  by  ascertaining,  by  the  examination  of  the 

Slaintiff,  upon  oath,  or  by  other  competent  proof,  the  amount 
ue  to  lum  for  any  other  cause  of  action,  stated  in  the  corn- 
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ElaJnt  If  an  instrument,  specified  in  this  subdivision,  has 
ecu  lost,  so  that  it  cannot  be  produced  to  the  clerk,  he  must 
take  proof  of  its  loss,  and  of  its  contents.  Either  party  may 
require  the  clerk  to  reduce  to  writing  and  file  the  assessment 
and  the  oral  proof,  if  any,  taken  thereupoa 

§  1214.  [Am'dl877.]  Where  the  summons  was  person- 
ally served  upon  the  defendant,  within  the  State,  and  he  has 
made  default  in  appearing)  or  where  the  defendant  has 
appeared,  but  has  made  deiuult  in  pleading ;  and  the  case  is 
not  one,  where  the  clerk  ctm  enter  final  judgmeat,  as  pre- 
scribed in  the  last  two  sections,  the  plaintifT  must  apply  to 
the  court  for  judgment  Upon  the  application  he  must  lile^if 
the  default  was  in  aupeanng,  proof  of  service  of  the  sum- 
mons :  or,  if  the  default  was  in  uleading,  proof  of  ap|)earance, 
and  also,  if  a  copy  of  the  compluint  was  demanded,  proof  oi 
service  thereof,  upon  the  defendant's  attorney  ;  and  m  either 
case,  proof,  by  affidavit,  of  the  default  which  entitles  him  to 
judgment. 

^AKKvn  §1216.  [^m*d  1877.]  The  court  must  thereupon  render 
4ADD. «.  kj.  ^jjg  judgment,  to  which  the  plaintiff  is  entitled.  It  may,  with- 
out a  jurjr,  or  with  a  jury,  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  pr<x>f  of  a 
fact,  for  the  purptise  of  enabling  it  to  render  the  judgment,  or 
to  carry  it  into  effect ;  or  it  may,  in  its  discretion,  direct  a 
reference,  or  a  writ  of  inquiry,  for  either  purpose ;  except 
that  where  the  action  is  brought  to  recover  damages  for  a 
personal  injur  v.  or  an  injun'  to  property,  the  damages  must 
oe  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  refer- 
ence or  a  writ  of  incjuiry  is  directed,  the  court  may  direct, 
that  the  rep^ort  or  inquisition  be  rotuj*ne<l  to  the  court  for  its 
further  action ;  or  it  may,  in  its  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direc- 
tion ;  in  which  case,  final  judgment  may  be  entered  by  the 
clerk,  in  accordance  with  the  reptirt  of  the  referee,  or  for  the 
damiiges  ascertained  by  the  inquisition,  without  any  further 
application. 

§  1 21 6.  [  Am'd  1877, 1895,  amendment  to  take  effect  Septem- 
•  ClT.  Pro.  j^^  2,  189,S.]  Where  the  summons  was  served  upon  the  de- 
132N.Y.868.  fendnnt  without  the  State,  or  otherwise  th>n  personally,  if 
184  Id.' 527.  the  defendant  does  not  demand  a  copy  <  f  the  complaint,  or 
plead,  as  the  case  requires,  within  twenty  days  after  the  ser- 
vice 18  complete,  the  plaintiff  may  apply  to  the  court  for  the 
judgment  demanded  in  the  complaint.  Upon  such  an  appli- 
cation he  must  file  proof  that  the  service  is  complete,  and 
proof,  by  aflidavit,  of  the  defendant's  defanlt.  The  coart 
mnst  reqrdre  proof  of  the  causa  of  action,  set  forth  in  the 
complaint  to  be  made,  either  before  the  court  or  before  a  re- 
feree appointed  for  that  purpose;  except  that  where  the 
action  is  brought  to  recover  damages  for  a  personal  injury, 
or  an  injury  to  property,  the  damagesmust  be  ascertained  by 
means  of  a  writ  of  inquiry,  as  pn-soribed  in  the  last  section. 
If  the  defendant  is  a  nonresident,  or  a  foreign  corporation, 
the  court  roust  require  the  plaintiff,  or  his  agent  or  attorney, 
to  be  examined  on  oath  respecting  any  payments  to  the 
plaintiff,  or  to  any  one  fir  his  use,  on  account  of  his  demand, 
and  must  render  the  judgment  to  which  the  plaintiff  is  en- 
titled. But  before  rendering  judgment  the  court  may,  in 
any  case,  in  its  discretion,  require  the  plaintiff  to  file  an 
imdertaking  to  abide  the  order  of  the  court  touohii^tii9 
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restitntiozi  of  any  estate  or  effects  which  may  be  directed  by 
the  j  mlgment  to  be  transferred  or  deliyered,  or  the  restitaiion 
of  any  money  that  may  be  collected  nnder  or  by  yirtne  of  the 
jad^ment,  in  case  the  defendant  or  his  representatiTe  applies 
and  18  admitted  todefend  the  action^andsncceeds  inhisdefense. 

§  1217.  [Am'd  18T7.]  A  judgment  shall  not  be  rendered  134  N  T.  557. 
for  a  sum  of  money  only,  upon  an  application  made  pursuant  141  N.T.  162. 
to  the  last  section,  except  iu  an  action  si>ecifled  in  section  six 
hundred  and  thirty-tlve  of  this  act.  Where  the  defendant  is 
a  non-resident^  or  a  foreign  corporation,  and  has  not  appear- 
ed, the  plaintiff,  upon  the  application  for  judgment  in  such  an 
action,  must  produce  and  file  the  following  papers : 

1.  Proof,  b^  affidavit,  that  a  warrant  ofattiichment,  grant- 
ed in  the  action,  has  been  levied  upon  property  of  the  defend- 
ant. 

2.  A  description  of  the  property,  so  attachwl,  verifled  by 
affidavit ;  with  a  statement  of  the  value  thereof,  accordmg  to 
the  inventory. 

3.  The  undertaking  mentioned  in  section  twehre  hundred 
and  sixteen  if  one  has  been  required. 

g   1218.  lAni'd  1879.]    A  judgment  by  default  shall  not   19  Hun,  806. 
be  taken  a^inst  an  infant  defendant,  until  twenty  days  have  16  BCiac  394. 
expired,  since  the  appointment  of  a  guardian  ad  litem  for 
hinL 

§  1219.  {Afn'd  1879.}  A  defendant,  against  whom  Judg-  21  Hun,  594; 

ment  is  taken,  pursuant  to  the  foregoing  sections  01  this  49  Id.  SiS. 

article,  is  entitlea  to  notice,  as  follows :  1  Month.  L. 

1.  If  he  has  appeared  generally,  but  has  made  default  in  5|"!v?'^p 
pleading,  he  is  entitled  to  at  least  nve  days'  notice  of  the  time  jJA 

and  place  of  an  assessment  by  the  clerk,  and  U)  at  Iciust  eight 
days*  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be 
made  to  the  court,  the  defendant  may  serve  upon  the  plain- 
tiff's attorney,  at  any  time  before  the  application  for  judg- 
ment, a  written  demand  of  notice  of  the  execution  of  any 
reference,  or  writ  of  inquiry,  which  may  be  granted  upon  the 
application.  Such  a  demand  is  not  an  appearance  in  the 
action.  It  must  be  subscribed  by  the  defendant,  in  person,  or 
by  an  attorney  or  agent,  who  must  add  to  his  signature  his 
office  address,  with  the  particulars,  prescribed  in  section  four 
hundred  and  seventeen  of  this  act,  concerning  the  office  ad- 
dress of  the  phiiutiff's  attorney.  Thereupon  at  least  five 
days'  notice  of  the  time  and  place  of  the  execution  of  the 
reference,  or  writ  of  inquiry,  must  be  given  to  the  defendant, 
by  service  thereof  upon  the  person,  whose  name  is  subscribed 
to  the  demand,  in  the  manner  prescribed  in  this  act,  for  ser- 
vice of  a  paper  upon  an  attorney  in  an  action. 

§  1220.  Where  an  issue  of  law  and  an  issue  of  fact  arise,  81  Abb.N.a 
with  respect  to  different  causes  of  action,  set  forth  in  the  4Wn. 
complaint,  and  final  judgment  can  be  taken,  with  respect  to 
one  or  more  of  the  causes  of  action,  without  prejudice  to 
either  partjr  in  maintainin&r  the  action,  or  a  defence  or  coun- 
terclaim, with  respect  to  the  other  causes  of  action,  or  in  the 
recovery  of  final  judgment  upon  the  whole  i.ssue,  the  court 
may,  in  its  discretion^  and  at  any  stage  of  the  action,  direct 
that  the  action  be  divided  into  two  or  more  actions,  as  the 
case  reciuires. 

§  1221.  [4»n'dl877.]  Where  one  or  more  issues  of  law. 
and  one  or  more  issues  of  fact,  arise  in  the  same  action,  and 
all  the  issues  have  been  tried,  final  judgment  upon  the  whola 
istaoA  must  be  taken.  aA  follows  : 


r 
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1.  Where  an  apprication  must  be  made  to  the  csourt,  for 

Judgment  upon  the  issue  lant  tried,  the  application  must  \ye 
or  ludgment,  upon  the  whole  issue  ;  and  judgment  must  be 
rendered  acoorain^ly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  la,st 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judjj:- 
ment,  upon  the  whole  issue,  may  be  entertained,  in  the  dis- 
cretion of  the  court,  at  that  term,  and  with  or  without  notice; 
if  not  so  entertained,  it  must  be  heard  as  a  motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  h\s 
report  must  award  the  proper  judcrmeiit  upon  the  whole  i!»- 
suCi  unless  otherwise  prescribed  in  the  order  of  reference. 

§  1222.  lAnVd  1877,  1879.]  Final  judgment  upon  an  issue 
of  law,  where  no  issue  of  fact  remains  to  be  tried,  and  final 
judgment  has  not  been  directed  as  prescribed  in  section  tea 
hundred  and  twenty-one  of  this  act,  may  be  entered  u{x>n  ap- 
plication to  the  court,  or  by  the  clerk  in  an  action  specified  in 
section  four  hundred  and  twenty  of  this  act. 

'  §  1223.  {Ani'd  1877.]  Upon  an  application,  by  either 
party,  to  the  court,  for  final  judgment,  after  the  decision  of 
an  issue  of  law,  as  prescribed  in  the  last  two  sections,  the 
court  has  the  power  specified  in  section  one  thousand  two 
hundred  and  fifteen  of  this  act,  upon  an  application  for  judg- 
ment by  the  plaintiff.  Where  final  judgment  may  be  award- 
ed in  a  referee's  report,  as  prescribed  in  section  twelve  hun- 
dred and  twenty-one  of  this  act,  the  referee  may  make  a 
computation,  or  an  assessment,  or  take  an  account,  or  proof 
of  a  fact,  for  the  purix)se  of  enabling  him  to  award  the  proper 

J'udgment,  or  enabling  the  court  to  carry  it  into  effect ;  and 
le  may  ascertain  and  fix  the  damages,  as  a  jury  may  do,  up- 
on the  execution  of  a  writ  of  inquiry. 

§  1824.  [Arnd  1877,  1895,  amendment  to  take  effect  January 
1,1896.]  When  an  order  or  judgment  is  wholly  or  parlly 
affirmed  npon  an  appeai  to  the  appellate  division  of  the 
snpreme  court  and  no  issue  of  fact  remains  to  be  tried,  the 
appellate  diyision  may,  in  its  discretion,  render  final 
judgment,  unless  it  permits  the  appellant  to  amend  or  plead 
over. 

§  1225.  In  an  action  triable  by  the  court,  where  one  or 
more  specific  questions  of  fact,  arising  uix)n  the  issues,  have 
been  tried  bv  a  jury,  judgment  may  be  taken,  u]x>n  the  appli- 
cation of  either  party,  as  follows : 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by 
the  findings  of  the  jury,  or  the  remaining  issues  of  fact  have 
been  determined  by  the  decision  of  the  court,  or  the  report  of 
a  referee,  an  application  for  judgment,  uix)n  the  whole  issue, 
may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judg- 
ment may  be  rendered  upon  the  whole  issue,  at  the  term  of 
the  court  where,  or  by  direction  of  the  referee  by  whom, 
they  are  tried. 

§  1226.  Where  a  reference  has  been  made,  to  report  up- 
on one  or  more  specific  questions  of  fact,  arising  upon  the  issue, 
and  the  remaining  issues  have  been  tried,  judgment  must  be 
taken  upon  the  application  of  cither  party,  as  prescribed  in 
section  one  thousand  two  hundred  and  twenty-one  of  this  act. 

181N.Y.M1.  1 1227.  [i4m'dl895,  amendment  to  take  effect  January  1, 
1896.]  Where  a  motion  for  a  new  trial,  made  at  the  first 
instance  at  a  term  of  the  appellate  diyision  of  the  supreme 
court  is  denied,  judgment  may  be  taken,  as  if  themoUonfor 
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a  new  trial  had  not  been  made,  aftei  the  expiration  of  four 
days  from  the  entry  of  the  order,  and  the  service,  upon  the 
attorney  for  the  adverRe  party,  of  a  copy  thereof,  and  notice 
of  the  entry;  but  not  before. 

'  §  1228.  [.-Im'd  1879.]  Where  the  whole  issue  is  an  issue  ».»  y  a^a 
of  fact,  which  was  tried  by  a  referee^  the  report  stands  as  a  goSun  iS 
decision  of  the  court.    Except  where  it  is  otherwise  expressly  31  j^,  1*40. 

Srescribed  by  law,  judgment  upon  such  a  report,  or  upon  the  97  N.Y,  6*10, 
ecision  of  the  court,  upon  the  trial  of  the  whole  issue  of  fact  i2N.T.St«te 
without  a  jury,  may  be  entered  by  the  clerk,  as  directed  R©p.663. 
therein,  upon  nun^  tne  decision  <Jr  report. 

§  1229.  In  an  action  to  annul  a  marriage,  or  for  a  di-  23  Hun  230* 
vorce  or  separation,  judgment  cannot  be  taken,  of  course,  up-  30  Id.  'l54 ; 
on  a  refeiee*s  report,  as  prescribed  in  the  last  section,  or  81  Id.  140. 
where  the  reference  was  made  as  prescribed  in  section  one  66  How.  Pr. 
thousand  two  hundred  and  fifteen  01  this  act.    Where  a  refer-  ^^*' 
ence  is  made  in  such  an  action,  the  testimony,  and  tlie  other 
proceedings  upon  the  reference,  must  be  certified  to  the  court, 
hy  the  referee,  with  his  report ;  and  judgment  must  be  ren- 
dered by  the  court. 

§  1230.  {Am^d  IS77.)  In  a  case,  not  provided  for  in  the 
foregoing  sections  of  this  article,  where  the  decision,  upon  a 
trial  by  the  court,  without  a  jui*y,  or  the  report,  upon  a  trial 
by  a  refei-ee,  directs  an  interlocutory  judgment  to  be  entered, 
and  the  party  afterwards  becomes  entitled  to  a  final  judg- 
ment, an  application  for  the  latter  may  be  made,  as  upon  a 
motion.  And  where-  a  ind^rment  requires  the  appointment  of 
a  referee,  to  do  any  act  thereunder,  the  referee  must  be  ap- 
pointed by  the  judgment  or  by  the  court,  uix)u  motion,  except 
as  otherwise  prescribed  in  the  next  section. 

§  1231.  In  an  action  triable  by  the  court,  an  interlocu-  g  *  j.. 
tory  judgment,  rendered  upon  a  default  in  appearing  or  536. 
pleading,  or  pursuant  to  the  direction  contained  m  a  decision 
or  report,  may  state  the  substance  of  the  final  judgment,  to 
which  the  party  will  be  entitled.  It  may  also  direct,  that  the 
final  judgment  be  settld  by  a  judge,  or  a  referee.  In  that 
case,  final  judgment  shaii  not  be  entered,  until  a  settlement 
thereof,  suoscribed  by  the  judge  or  referee,  is  filed.  Where 
an  interlocutor^^  judgment  awards  costs,  they  may  be  award- 
ed generally,  wimout  specifying  the  amount  thereof.  Where 
the  final  judgment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed,  when  the  settlement  thereof  is  filed,  a 
blank  for  the  amount  of  the  c*)sts  must  be  left  in  the  settle- 
ment ;  and  the  costs  must  be  taxed,  and  the  blank  filled  up 
accordingly,  by  the  clerk,  when  the  final  judgment  is  entered. 

§  1232.  Where  a  reference,  or  a  writ  of  inquiry,  directed 
as  prescribed  in  section  one  thousand  and  fifteen,  or  section 
one  thousand  two  hundred  and  fifteen  of  this  act,  has  been 
executed,  either  party  may  apply  for  an  order,  directing  a 
new  hearing,  or  a  new  writ  of  imiuiry,  \i\K>n  proof,  by  afB- 
davit,  that  error  was  committed,  to  his  prejudice,  upon  the 
bearint^,  or  in  the  reix)rt,  or  upon  the  execution  of  the  writ,  or 
in  the  inquisition.  In  a  proper  case,  t^xe  application  may  be 
granted,  after  judgment  has  been  entered.  In  that  case,  the 
Judgment  may  be  set  aside,  either  then  or  after  the  new 
xiearing,  or  the  execution  of  the  new  writ,  as  justice  requires. 

§  1233.  A  motion  for  judgment,  upon  a  special  verdict, 
may  be  made  by  either  party ;  and  must,  in  the  first  instancei 
be  heard  and  decided,  at  a  term  held  by  one  judge. 


248  JUDGMENT.  §§  1231  1236 

§  1284*  [AnCd  1S95,  ameidmeni  to  Itke  tjjcd  January  X^ 
1896.]  A  motion  for  judgment,  upon  a  yerdict  stibject  to 
the  opinion  of  the  court,  may  be  made  by  either  p'trty;  and 
must  be  heard  and  decided  at  a  term  of  the  appellate  drrU 
siou  of  the  supreme  oourt 

46  N  T  Sno-  §  1235.  Where  final  judgment  is  rendered  for  a  sum  of 
er.  Ct.  (J.  £  naoney,  awarded  by  a  verdict,  reix)rt,  or  decision,  interest 
B.)134.  *  upon  the  sum  awarded,  from  the  time  when  the  verdict  was 
rendered,  or  the  report  or  decision  was  made,  to  tlie  time  of 
entering  judgment,  must  bo  computed  by  the  clerk,  added 
to  the  sum  aw^arded,  and  included  in  the  amount  of  the  judg- 
ment. 

8BN.T.S66;    §  1286     Clerk  to  keep  Jad«riiioiit  book;  Judgment  to 

lid  Id.  159.    be  entered  therein.     lAm^d  18l»7.]— Every   interlocutory 

judgment  or  final  judgment  shall  be  signed  by  the  cl  ric 

and  filed  in  his  office,  and  snob  signing  and  filing  i^U  oon- 

stitute  the  entry  of  the  judgment*      The  clerk  shall,  in  ad- 

dition  to  the  docket-books  required  to  be  kept  by  law,  keep 

a  book,  styled  the  "judgment-book,"  in  which   he  shoU 

record  all  judgments  entered  in  his  office. 

*  See  L.  1897  o  187  providing  that  every  interlocutory  or  flnal  Judg- 
memt  heretofore  filed  for  entry  shall  be  deemed  to  have  been  duly  eu- 
tered,  as  required  by  law,  as  of  the  time  of  such  filing,  and  the  entry 
of  erery  snch  judgment  is  hereby  oonflrmed. 

«IN  Y  State  §  1237.  [Aw?d  1877, 1879.]  The  clerk,  upon  entering  final 
Kop!  229.  judgment^  must  immediately  file  the  jud^ent-roU  ;  which 
lI9iY.Y.lfi3.  must  c*">nslst,  except  where  special  provision  is  otherwise 
made  by  law,  of  the  following  papers :  the  summons ;  the 
pleadings,  or  copies  tlierev)f;  the  fiual  judj^ment,  and  the  in- 
terlocutory judgment,  if  any,  or  copies  thereof ;  and  each 
paper  on  file,  or  a  copy  thereof,  and  a  copy  of  each  order, 
which  in  any  way  involves  the  merits,  or  necessarily  affects 
the  judgment.  If  judgment  is  taken  by  default,  the  judg- 
ment-roll must  also  contain  the  papers  required  to  be  filed, 
upon  so  taking  judgment,  or  upon  making  application  therefor: 
together  with  any  report,  decision,  or  writ  of  inquiry,  and 
return  thereto.  If  judgment  is  taken  after  a  trial,  the  juds*- 
ment-roll  must  contain  the  verdict,  report,  or  decision ;  each 
offer,  if  any,  made  as  prescribed  in  this  act ;  and  the  excep« 
tions  or  case,  then  on  file. 

8IN«Y.8ilO.  S  1238.  The  judgment-roll  must  be  prepared,  and  fur- 
nished to  the  clerk,  by  the  attorney,  for  the  party,  at  whose 
instance  the  final  judgment  is  entered ;  except  that  the  clerk 
must  attach  thereto  the  necessary  orig^niu  papers,  on  file. 
But  the  clerk  may,  at  his  option,  nuUce  up  the  entire  judg- 
ment-roll. 

§  1239.  The  clerk  must  make  a  minute,  upon  the  back  of 
each  iudgment-roll,  filed  in  his  office,  of  the  time  of  filing  it, 
specifying  the  year,  month,  day,  hour,  and  minute.  A  pro- 
ceeding to  enforce  or  collect  a  final  judgment,  cannot  be 
taken,  until  the  judgment-roll  is  filed. 

IS  Hon,  6W.       §  ^  240.  In  either  of  the  following  cases,  a  final  judgment 
so  Abb.  N  C.  may  be  enforced  by  execution  : 

«84;  137  Id.       1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party ; 
653.  or  directs  the  payment  of  a  sum  or  money. 

3.  Where  it  is  in  favor  of  the  plaintiff,  m  an  action  of  eject* 
ment,  or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chat- 
tel to  either  party. 
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TSN  T  613        §  1241.  In  either  of  the  following  cases,  a  judgment  may 
»  Hun,'  687;  be  enforoed,  by  flerving  a  certified  copy  thereof  upon  the 
&  Id.  6^.      party  against  whom  il  is  rendered,  or  the  officer  or  person, 
3'.  Abb.M.O.  who  IS  required  thereby,  or  by  law,  to  obey  it ;  and,  ii  he  re 
a<.   ui  Id. 

•62. 
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fuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a  4  Cir.  Pra 
contempt  of  the  court :  j  J8. 

L  Wnere  the  judgment  is  final,  and  cannot  be  enforced  by  *^  ^"°»  ***• 
execution,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final^  and  part  of  it  cannot  be  en- 
forced by  executioui  as  prescnbed  in  the  last  section ;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced, 
may  be  enforcea  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a 
party  to  do,  or  to  refrain  from  doing,  an  act ;  except  in  a  case 
specified  in  the  next  subdivision. 

4.  Wliere  the  judgment  requires  the  payment  of  money  in-  ^_  ^-^^  ^^ 
to  court,  or  to  an  officer  of  the  court ;  except  where  the       "*■*•  *»*• 
money  is  due  upon  a  contract,  express  or  implied,  or  as  dam- 
ages for  non-performance  of  a  contract.    In  a  case  specified 

in  this  sut)division.  if  the  judgment  is  final,  it  may  be  en- 
forced as  prescribed  in  this  section,  either  simultaneously  with, 
or  before  or  after  the  issuing  of  an  execution  thereupon,  as 
the  court  directs. 

fl242.  [^Iwi'd  1877.]  Except  where  special  provision  is 
erwise  made  by  law,  real  property,  adjudged  to  be  sold, 
must  be  sold  in  the  county  where  it  is  situated,  by  the  sherifr 
of  the  county,  or  by  a  referee  appointed  by  the  court  for  that 
purpose,  who  must  execute  a  conveyance  to  the  purchaser. 
The  conveyance  is  effectual,  to  pass  the  right,  title,  or  inter- 
est of  a  party,  adjudged  to  be  sold.  But  nothing  contained 
in  this  section  snail  be  deemed  to  repeal  or  modify  the  pro- 
visions of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court  in  any  particu- 
lar county  of  the  State. 

§  1243.  [^m*dl877.]  Where  a  referee  is  appointed  by 
the  court,  to  sell  real  property,  the  court  may  provide  for  his 
giving  such  security,  as  the  court  deems  just,  for  the  proper 
application  of  the  money  received  upon  the  sale ;  or  for  the 
payment  thereof  by  the  purchaser,  directly  to  the  person  or 
persons  entitled  thereto,  or  their  attorneys. 

§  1244.  [Am*d  1877, 1879.]  A  conveyance  of  property,  i«Tyu-  .m 
sold  by  virtue  of  an  execution,  or  sold  pursuant  to  ajudg-  "'*""»"'•• 
ment,  which  specifies  the  particular  party  or  parties,  whose 
right,  title  or  interest  is  directed  to  be  sold,  must  distinctly 
state,  in  the  granting  clause  thereof^  whose  ri^ht,  title  or 
interest  was  sold,  and  is  conveyed,  without  naming,  in  that 
clause,  anj^  of  the  other  parties  to  the  action  ;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  offi- 
cer executing  it  is  liable  for  the  damages,  which  the  purchaser 
sustains  by  the  omission,  whether  he  accepts  or  refuses  to  ac- 
cept it. 

ARTICLE  THIRD. 

Docketing  a  Judobcbnt  ;  Effect  thereof  as  a  Lien  upon 
REAL  Property;  suspending  and  discharoino  the 
Ijbn  ;  Satisfaction  and  Assionmsnt  of  a  Judoubnt. 

2  1245.  CertRfn   clerks   to  keep  2  1260.  Judgment  not  to  be  alien 

docket-bock!).  «      until  docketed. 

1246.  Id.;  to  docket  Jadgments.  1251.  Real  property  bound  for 

1247.  Fiilog    transcriptfl,    and  ten  years  by   a  Jndg- 

docketing    Judgments  ment  thus  docketed, 

thereon.  1252.  Real   property    may    be 

1248.  Penally  for  clerk's  neg-  levied  upon  after  tea 

lect.  years. 

1240.  Dockets  to  be  public.  1253.  Land    held  under  con* 
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tract    not    bound    by 
Judgment. 
I  1254.  Preference  of  mortgftgea 
for  purchase  money. 

1255.  Certain  time  not  to  be  in- 

cluded intheten^ears. 

1256.  Court  may  order  hen  of 

judgment  to    be   sus- 
pended upon  appeaJ. 

1257.  From   what  time   order 

suspends  the  lien. 

1258.  How  lien   suspended  in 

any  other  county. 
1250.  When  and  how  lien  re- 
stored. 

1260.  Docket  of  judgment,  how 

cancelled. 

1261.  Satisfaction-piece    to   be 

given   on  payment  of 
Judgment. 

1262.  Assignor   must  acknowl- 

edge assignment. 


2  1263.  Assignee  who  is  a  receiv- 
er, etc.,  may  filo  notice. 

1264.  Entry    in    docket,   upon 

return  of  execution 
satisfied. 

1265.  Id.;  where  execution  re- 

turned unsatisfied. 

1266.  Sherifl'  to  give   copy  of 

satisfied  execution; 
clerk  to  enter  satisfac- 
tion. 

1267.  Docket ;  when  to  be  di»- 

charged  and  cancelled. 

1268.  Di.scharge  of  a  judgment 

against  a  bankrupt. 

1269.  Power  of  courts  respect- 

ing docket. 

1270.  Clerk    to    file  and  note 
assignment  of  Judgment. 

1272.  To  what  judgments  and 
executions  this  article 
applies. 


{{1392,1394,  $1245.  lAm*d  1895,  amendment  to  take  effect  Januaty  1, 
ConaoUAot.  1896.]  £acn  county  clerk,  and  the  clerk  of  the  city  coort  of 
6  Misc.  899.  tijQ  city  of  ^Q^f  York,  mast  keep  one  or  more  bo  jks,  rnled 
in  colnmns,  oonveniectfor  making  the  entries,  prescribed 
in  the  next  section ;  in  which  he  mnst  docket,  in  its  regnlar 
order,  and  according  to  its  priority,  each  jndgment,  which 
be  is  required  by  this  article  to  docket.  The  expense  of 
procuring  a  new  book,  when  necessary,  is  a  county  charge. 

§  1246.  Each  clerk,  specified  in  the  la.st  section,  must, 
when  he  files  a  iudprment-roll,  upon  a  jud^ent,  rendered  in 
a  court  of  which  he  is  clerk,  docket  the  judgment,  by  enter- 
ing, in  the  proper  docket^book,  the  followino^  particulai-s, 
under  the  initialletter  of  the  surname  of  the  judgment  debtor, 
in  its  alphabetical  order  : 

1.  The  name,  at  length,  of  the  judgment  debtor  ;  and  nlso 
his  residence,  title,  and  trade  or  pi\>fession,  if  any  of  them 
are  stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

8.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  wheu  tiie  judgment-roll  was 
filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was 
docketed  in  his  office. 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the 
judgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries 
must  be  repeated,  under  the  initial  letter  of  tne  surname  of 
each. 

§  1247.  A  clerk,  with  whom  a  jude:ment-rolI  is  filed,  up- 
on a  judgment  doclceted  us  prescribed  in  the  last  section, 
must  furnish,  to  any  porsjon  applying  therefor,  and  paying  the 
fees  allowed  by  law,  one  or  more  transcript^  of  tSio  docket 
of  the  judgment,  attested  by  his  slgmiture.  A  county  clerk, 
to  whom  such  a  transcript  is  presented,  must,  upon  payment 
of  his  fees  therefor,  immediately  file  it,  and  docKct  the  judg- 
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ment,  as  prescribed  in  the  last  section,  in  the  appropriate 
docket-book,  kept  in  his  office. 

§  1248.  A  clerk  who  omits,  as  soon  as  practicable,  to 
docket  a  judgment  required  to  be  docketed,  or  to  furnish  a 
transcript  of  a  judgment  so  docketed  in  his  office,  as  pre- 
scribed m  the  last  two  sections,  forfeits,  to  the  person  aggriev- 
ed, two  hundred  and  fifty  dollars,  in  addition  to  the  damages 
sustained  by  reason  of  the  omission. 

§  1240.  A  docket-book,  kept  bv  a  clerk,  must  be  kept 
open,  during  the  business  hour&  fixecf  by  law,  for  search  and 
examination  by  any  person. 

%  1250.  A  judgment,  required  to  be  docketed,  as  pre-   TSHnn,  28. 
scribed  in  this  article,  neither  affects  real  property  or  chattels 
real,  nor  is  entitled  to  a  preference,  until  the  judgment-roll 
is  filed,  and  the  judgment  docketed. 

^  1261.  Except  as  otherwise  specially  prescribed  by  law,  2  Month.  L. 
a  ;]udgment,  hereafter  rendered,  which  is  aocket^d  in  a  county  Biil.  3«. 
clerk's  office,  as  prescribed  in  this  article,  binds,  and  is  a  26  N.Y.State 
charge  upon,  for  oen  years  after  filing  the  judgment-roll  and  5ffiu  its 
no  longer,  the  real  property  and  chattels  real  in  that  county,  tii  m  "v  m 
which  the  judgment  debtor  has,  at  the  time  of  so  docketing  1^3  ^  '^' 
it,  or  which  he  aocjuires  at  auy  time  afterwards,  and  within  143  n  T  667 
the  ten  years.  147  N.y!  665,* 

§  1252.  When  ten  years  after  filing  the  judgment-roll 
have  expired,  real  property  or  a  chattel  real,  which  the  judg- 
ment debtor,  or  real  property  which  a  person,  deriving  his 
right  or  title  thereto,  as  the  heir  or  devisee  of  the  judgment 
ddl>tor,  then  has,  in  any  county,  maybe  levied  upon,  by  virtue 
of  an  execution  against  property,  issued  to  the  sheriff  of  that 
county,  upon  a  judgment  hereafter  rendered,  by  filing,  with 
the  clerk  of  that  county,  a  notice,  subscribed  by  the  sheriff^ 
describing  the  judgment,  the  execution,  and  the  property 
levied  upon ;  and,  if  tJie  interest  levied  upon  is  that  of  an  heir 
or  deviseej^pecifying  that  fact,  and  the  name  of  the  heir  or 
devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  pur- 
pose, the  judgment  debtor,  or  his  heir  or  devisee,  named  in 
the  notice,  is  regarded  as  a  party  to  an  action.  Tlie  judgment 
binds,  and  becomes  a  charge  upon,  the  right  and  title  thus 
levied  upon,  of  the  judgment  debtor,  or  of  his  heir  or  devisee, 
as  the  ctise  may  be,  ouly  from  the  time  of  recording  and  in- 
dexing the  notice,  and  until  the  execution  is  set  aside,  or  re- 
turned. 


80N.Y.St«ie 
483. 


§  1263.  The  interest  of  a  person,  holding  a  contract  for 
the  purchase  of  real  pi^perty,  is  not  bound  by  the  docketing   g!ep  9M 
of  a  judgment ;  and  cannot  oe  levied  upon  or  sold,  by  virtue   ^^q  jj  y  ^ 
of  an  execution  issued  upon  a  judgment. 

§  1264.  Where  real  property  is  sold  and  conveyed,  and, 
fit  the  same  time,  a  mortgage  thereupon  is  given  by  the  pur- 
chaser, to  secure  the  payment  of  the  whole  or  a  part  of  the 
purchase-money,  the  lien  of  the  mort^ige,  ujxm  that  real 
property,  is  su|)erior  to  the  lien  of  a  previous  judgment  against 
the  purchaser. 

§  1266.  The  time,  during  which  a  judgment  creditor  is  7  Misc.  666. 
stayed,  by  an  injunction  or  other  order,  or  oy  the  operation 
of  an  appeal,  or  by  express  provision  of  law,  from  enforcing  a 
judgment^  is  not  a*  part  of  the  teu  years,  to  which  the  Hen  of 
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a  jadgment  is  limited  by  tJiis  article.  But  this  section  does 
not  extend  the  time  of  the  lien,  as  against  a  purchaser,  cred- 
itor, or  mortgagee  in  good  faith. 

iJ ^  hh  ^^N        §  1266.  Where  an  appeal  from  a  judgment  has  been  per- 
G  481  fected,  and  an  undertakmg  has  been,  given,  sufficient  to  en- 

85  Hun  637  ^^^^®  ^^^  appellant  to  a  stay  of  the  execution  of  the  judj^ent, 
188  N.T*.  sosl  without  an  order  for  that  purpose^  the  court  in  which  the 
judgment  was  recovered^  may,  in  its  discretion,  and  upon 
such  terms  as  justice  requires,  make  an  order,  upon  notice  to 
the  attorney  for  the  respondent,  and  to  the  sureties  in  the 
undertaking,  exempting  irom  the  lien  of  the  judgment,  as 
against  iudg^ment  creditors,  and  purchasers  and  mortgagees 
in  good  laitn,  the  real  property  or  chattels  real,  upon  wnich 
the  judgment  is  a  lien,  or  a  portion  thereof ^  specincally  des- 
cribed in  the  order.  If  all  the  property,  subject  to  the  he^  is 
so  exempt'Cd,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of 
the  jud^ent,  in  each  place  where  it  appears  in  the  docket- 
book,  substantially  as  follows :  "  Lien  suspended  upon  appeaL 
Bee  order  entered  ; "  adding  the  proper  date.  If  a  portion 
only  is  exempted,  the  order  must  direct  the  cleric  to  make,  in 
like  manner,  an  entry,  substantially  as  follows  :  ''  Lien  parti- 
ally suspencied  upon  appeal.  See  order  entered ;  *^  adding  the 
proper  date.  The  clerk  must,  when  he  files  the  motion  papers, 
and  enters  the  order,  make  the  eutry  or  entries  in  the  docket- 
book,  as  required  by  the  order. 

§  1267.  Where  an  order  is  made,  as  prescribed  in  the 
last  section,  by  the  supreme  court  or  by  a  county  court,  it 
operates  as  a  suspension  of  the  lien  upon  property  situated  in 
tne  county,  where  the  judgment-roll  is  nled,  from  the  time 
when  the  order  is  entered,  and  the  proper  entry  made  in  the 
docket-book.  If  the  property  exempted  is  situated  in  another 
county,  or  if  the  order  was  made  by  a  court,  other  than  the 
supreme  court  or  a  county  court,  the  order  operates  as  a  sus- 

Sension,  from  the  time,  when  the  proper  entry  is  made  in  the 
ocket-book,  kept  by  the  clerk  of  that  county,  as  prescribed 
in  the  next  section. 

§  1268.  The  clerk,  with  whom  the  order  is  entered, 
must,  upon  payment  of  nis  fees  therefor,  furnish  to  the  party 
who  obtained  the  order,  one  or  more  transcripts,  attested  by 
his  signature,  of  the  docket  of  the  judgment  including  the 
entry  made  upon  the  docket.  A  county  clerk,  in  whose  office 
the  judgment  is  docketed,  must,  upon  payment  of  his  fees 
therefor,  immediately  file  such  a  transcript ;  and  make  an 
entry  upon  the  docket  of  the  judgment,  in  each  place  where 
it  appears  in  his  docket-book,  substantially  as  follows :  **  Lien 
suspended,"  or,  "  Lien  partially  suspended,"  according  to  the 
entry  upon  the  originiu  docket,  and  also,  "  See  transcript 
filed ; "  adding  the  proper  date. 

87  N.  T.  10.  §  1269.  At  any  time  after  a  judgment,  which  has  ceased 
to  DC  a  lien,  as  prescribed  in  the  last  three  sections,  is  affirm- 
ed, or  the  appeal  therefrom  is  dismissed,  the  lien  thereof  may 
be  restored,  as  follows  : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  ap))eal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of 
the  new  docket ;  and  he  must  write  upon  the  aew  docket^  the 
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words,  "  Lien  i*estored  by  redocket ; "  adding  the  date  of  re- 
docketing. 

2l  a  transcript  of  the  new  docket  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections ; 
and  thereupon  the  judgment  must  be  docketed  by  him  anew, 
in  the  order  of  the  priority  of  the  new  docket.  Tlie  clerk  who 
so  redockets  the  judj^ent,  must  make  an  entry  upon  the 
new  docket,  substantially  as  follows :  **  Lien  restorea  by  re- 
docket.  See  transcript  filed  ; "  adding  the  date  of  redocket- 
ingin  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  un- 
expired period  thereof,  as  if  the  order  had  not  been  made  ; 
but  with  like  effect  only,  as  against  iudgment  creditors,  pur- 
chasers, and  mortgagees  in  good  faitn,  as  if  the  judgment  bad 
then  been  first  docketed. 

§  1260.  The  docket  of  a  judgment  must  be  cancelled  and 
discharged  by  the  clerk,  in  wnose  office  the  judgment-roll  is 
filed,  upon  ^ling  with  him  a  satisfaction-piece,  describing  the 
Judgment,  and  executed  as  follows : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision, 
the  satisfaction-piece  must  DC  executed  by  thepai*ty,  in  whose 
favor  the  judgment  was  rendered,  or  his  executor  or  adminis- 
trator ;  or,  if  it  is  made  within  two  years  after  the  filing  of 
the  judgment-roll,  by  the  attorney  of  reo6rd  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a 
satisfaction  by  him  is  not  conclusive,  against  the  person  en- 
titled to  enforce  the  judgment,  in  respect  to  a  person,  who 
had  actual  notice  of  the  revocation,  before  a  payment  on  the 
iudgment  was  made,  or  a  purchase  of  property  bound  there- 
by was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  adminis- 
trator, has  been  filed  in  the  clerk^s  office,  the  satisfaction- 
piece  must  be  executed  by  the  person,  who  appears,  from  the 
assignment,  or  from  the  last  of  the  subsequent  assiguments, 
if  any,  so  filed,  showing  a  continuous  chain  of  title,  to  be  the 
cywner  of  the  judgment ;  or  by  his  executor  or  admistrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attoiiiey  in  81  Hun,  869. 
fact,  in  behalf  of  a  person  authorized  to  execute  it,  other  than 

the  attorney  of  record,  an  instrument,  containing  a  power  to 
acknowledge  the  satisiaction,  must  be  filed  with  the  satisfac- 
tion-piece, unless  it  has  been  recorded,  in  the  proper  book  for 
recording  deeds,  in  that  or  another  county  ;  in  which  case,  the 
satisfaction-piece  must  refer  to  the  recora.  and  the  clerk  may, 
for  his  own  indemnity,  require  evidence  of  a  record  remain- 
ingin  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attor- 
ney must  be  acknowledged,  before  the  clerk,  or  his  deputy, 
and  certified  by  him  thereupon  ;  or  it  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county  where  it  is  filed. 

§  1261.  The  person,  entitled  to  enforce  a  judgment,  must 
execute,  and  acknowledge  before  the  proper  ofltcer,  a  satis- 
faction-piece thereof,  at  the  request  of  the  judgment  debtor, 
or  of  a  person  interested  in  pro];>erty  bound  by  the  judgment, 
upon  presentation  of  a  satisfaction-piece,  and  payment  of  the 
sura  due  upon  the  judgment,  and  the  fees  allowed  by  law  for 
taking  the  acknowledgment  of  a  deed. 

1 1262*  [Am*d  1895,  amendment  io  take  effect  January  I, 
1896.]    A  persQ]),  if  ho  has  heretofore  exeonted,  or  hereafter 
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ezeontes,  a  written  assignment  of  a  judgment,  owned  by 
him,  without  acknowledgiug  the  ezeontion  thereof,  before 
an  officer  authorized  to  take  the  acknowledgment  of  a  deed, 
must  BO  acknowledge  it,  at  the  request  of  his  assignee,  or  of 
a  subsequent  assignee  thereof,  or  of  the  judgment  debtor, 
upon  presentation  of  the  assignment ,  and  payment  of  the 
officer's  fees. 

§  1263.  A  resident  of  the  State,  or  a  person  having  an 
office  withiu  the  State,  for  the  regular  transaction  of  business 
iu  person,  who  becomes  the  owner  of  a  judgment,  by  virtue 
of  a  general  assignment  for  the  benefit  of  creditors,  or  of  an 
appointment  as  a  receiver,  or  trustee  or  assignee  of  an  insol- 
vent debtor  or  bankrupt,  may  file  with  the  clerk,  in  whose 
office  the  judgment-roll  is  filea,  a  notice  of  the  assignment,  or 
of  his  appointment,  and  of  his  ownership  of  the  judgment. 
The  notice  must  be  subscribed  by  him,  adding  to  his  signature 
his  place  of  residence,  and  also,  if  he  resides  without  the 
State,  his  office  address.  A  notice  so  filed  has  the  same  force 
and  effect,  for  the  purposes  of  this  article,  as  if  it  was  an  as- 
signment of  the  judgment. 

§  1264.  Where  an  ezecution  is  returned,  wholly  or  partly 
satisfied,  the  clerk  must  make  an  entry  of  the  satisfaction,  or 
partial  satisfaction,  in  the  docket  of  the  judgment,  upon  which 
it  was  issued.  Thereupon  the  jud^^nent  is  deemed  satisfied,  to 
the  extent  of  the  amount  returned  as  collected,  unless  the  re- 
turn is  vacated  by  the  court 

§  1266.  Where  an  ezecution  is  returned  wholly  unsatis* 
fled,  the  clerk  must  immediately  make,  in  the  dcxsKet  of  the 
jud^ent,  upon  which  it  was  issued,  an  entry  of  the  fact^ 
I  stating  the  time  when  the  execution  was  returned. 

§  1266.  A  sheriff,  upon  being  paid  the  full  amount  due 
upon  an  execution  in  his  hands,  must  immediately  indorse 
thereupon  a  return  of  satisfaction  thereof.  He  must  also  de- 
liver, to  the  person  making  the  payment  upon  the  latter's 
request,  and  payment  of  the  fees  allow^ed  by  law  therefor,  a 
certified  copy  oi  the  execution,  and  of  the  return  of  satisfac- 
tion thereupon :  which  may  be  filed  with  the  clerk  of  the 
same  county,  who  must  thereupon  cancel  and  discharge  the 
docket  of  the  judgment,  as  if  the  judgment-roll  was  filed  in 
his  office,  and  the  execution  was  returned  to  him,  as  satisfied. 
But  this  section  does  not  exonerate  the  sheriff,  from  his  duty 
to  return  the  execution,  to  the  clerk  with  whom  the  judgment- 
roll  is  filed. 

§  1267.  The  clerk  of  a  county,  with  whom  a  jud&rment 
has  been  docketed,  must  cancel  and  discharge  the  docket 
thereof,  upon  the  filing,  with  him,  of  a  certificate  of  the 
clerk,  with  whom  the  judgment-roll  is  filed,  showing  that  the 
judgment  has  been  reversed,  vacated,  or  satisfied  of  record; 
or  the  certificate  of  the  clerk  of  the  county,  with  whom  a  copy 
of  an  execution,  and  of  a  return  of  satisfaction  thereupon, 
have  been  filed,  as  prescribed  in  the  last  section,  showing  that 
they  have  been  so  filed,  aud  the  docket  cancelled  aud  dis- 
charged accordingly. 

G822n!     '       §  1268.  At  any  time  after  two  years  have  elapsed,  since 
14  Ban,'685t  ft  bankrupt  was  discharged  from  his  debts,  pui*suaut  to  the 
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• 
acts  of  Congress  relating  to  bankruptcy,  he  may  apply,  upon  ^2  How.  Pr. 
proof  of  his  discharge,  to  the  court  in  which  a  judgment  was  452 :  Id.iw^. 
rendered  a^ust  him,  for  an  order,  directing  the  judgment  91  N.  Y.  I7l. 
to  be  cancelled  and  discharged  of  record.  If  it  appears  that  6  (Mv.  Pro. 
he  has  been  dfscharged  from  the  payment  of  that  judgment,  l*^'^  y  ^^ 
an  order  must  be  made  accordingly ;  and  thereupon  the  clerk  * 

must  cancel  and  discharge  the  docket  thereof,  as  if  the  prop- 
er satisfaction-piece  of  the  ludgmeut  was  filed.  Notice  of 
the  application,  accompanied  with  copies  of  the  papers  upon 
-which  it  is  made,  must  be  given  to  the  judgment  creditor,  un- 
less his  written  consent  to  the  granting  of  the  order,  with 
satisfactory  proof  of  the  execution  thereof,  and,  if  he  is  not 
the  party  in  whose  favor  the  jud^ent  was  rendered,  that  he 
is  the  owner  thereof,  is  presented  to  the  court,  upon  the  ap- 
plication. 

§  1260 .  A  court  of  record  has  the  same  power  and  juris- 
diction, concerning  the  docket  of  its  judgments  kept  by  a 
county  clerk,  which  it  has  concerning  the  docket,  kept  by  its 
own  clerk.  It  may  direct  that  such  a  docket  be  amended;  or 
that  its  judgment,  there  docketed,  be  docketed  nunc  pro 
tuna 

§  1270.  Upon  the  presentation,  to  the  clerk  of  a  court  of 
record,  of  an  assignment  of  a  judgment,  entered  in  his  office, 
executed  by  a  person  entitled  to  satisfy  the  judgment,  as 
prescribed  in  section  one  thousand  two  hundred  and  sixty  of 
this  act,  and  otherwise  executed  as  prescribed  in  that  section, 
with  respect  to  a  satisfaction-piece,  and  upon  payment  of  the 
fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing  a 
judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing ;  or,  if  he  keeps 
a  separate  book  for  the  entry  of  assignments  of  judgments, 
an  entry,  referring  to  the  page  of  the  book,  where  the  filing 
of  the  assignment  is  noted. 

§  1271.  [fiepeoZed  1879.1 

§  1272    This  article  applies  only  to  a  judgment  wholly   0MiK.  890. 
or  partly  for  a  sum  of  money,  or  directing  the  payment  of  a 
sum  of  money ;  and  to  an  execution  issued  upon  such  a  judg- 
ment. 

TITLE  IL 

Judgjtients  taken  vnthout  process^ 

Abtxclb  1.  ConfeflsioD  of  Judgment. 

2.  Submission  of  a  controversy,  upon  facts  Admitted. 

ARTICLE  FIRST. 
Confession  of  Judgment. 

I  127S.  Judgment  may  be  con-  inK  And  enforcing  the 

fesned.      Married    wo-  judgment. 

man  mAy  confess.  |  1277.  Execution,     where     Ihe 

1274.  Statement;  form  thereof.  judgment  Is  notall  due. 

1:^5.  Statement  to  be  filed,  and  1278.  Confession  by  one  of  sey- 

judgment  entered.  eral  joint  debtors. 
1270.  Judgment  roll;   docket- 

§  1273.  Judmnent  May  be  Confegsed.  Married  59  suteReo. 
Woman  May  Gbnfess.  [Am*d  1877,  1897.  Ammdmtni  to5i7. 
take  effect  SepUmber  1,  1897.]— A  judgment  by  confession 
may  be  entered,  vitbont  action,  either  fur  money  due  or  to 
become  due,  or  -to  secure  a  person  aga  nst  coniingent  lia- 
bility in  behalf  of  the  defendant^  or  both,  as  prescribed 
in  this  artiole.  A  married  woman  may  confess  such  a 
judgment 
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STHun  ftoi        §  1274.  A  written  statement  must  be  made  and  signed 
128  N  T.S87.  t>y  the  defendant,  to  the  following  effect : 

1.  It  must  state  the  sum,  for  which  judgment  may  be  en- 
terecL  and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
^Jj'Y-Snpp.   become  due,  it  must  state  concisely  the  facts,  out  of  which 
117  N  Y  439    ^^^  ^^^^  arose ;  and  must  show,  that  the  sum  confessed  there- 
for is  justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  se- 
curing the  plaintiff,  against  a  contingent  liability,  it  must 
state  concisely  the  facte,  constituting  the  liability ;  and  must 
show,  that  the  sum  ooniessed  therefor  does  not  exceed  the 
amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defend- 
ant, to  the.effect,  that  the  matters  of  fact  therein  set  forth  are 
tru& 

§  1275«  [Am^d  189*5,  amendfMnt  to  take  ^^<A  Janviuxry  1, 
1896.]  At  any  time  within  three  years  after  the  statement  is 
▼erified,  it  may  be  filed  with  a  county  clerk,  or,  where  the 
sum  for  which  judgment  is  confessed,  does  not  exceed  two 
thousand  dollars,  exclnsive  of  interest  from  the  time  ^of 
making  the  statement,  with  the  clerk  of  the  city  court  of  the 
city  of  New  York.  Thereupon  the  clerk  must  enter,  in  like 
manner  as  a  judgment  is  entered  in  an  action,  a  judgment 
for  the  sum  oon&ssed,  with  costs  which  he  must  tax,  to  the 
amount  of  fifteen  dollars,  besides  disbursements  taxable  in 
an  action.  If  the  statement  is  filed  with  a  county  clerk,  the 
j  udgment  must  be  entered  in  the  supreme  court;  if  it  is  filed 
with  the  clerk  of  another  court  specified  in  this  section,  the 
j  udgment  must  be  entered  in  the  court  of  which  he  is  clerk. 
But  a  judgment  shall  not  be  entered  upon  such  a  statement, 
after  we  defendant's  death. 

I  1276.  [Am'<f  1879.]  The  clerk,  inMnediately  after  en- 
tenng  the  judgment,  must  attach  togather*  and  file  the  state- 
ment, as  verified,  and  a  copy  of  the  judgment^  which  consti- 
tute the  judgment-roll.  The  judgment  may  be  docketed,  and 
enforced  against  property,  in  the  same  manner,  and  with  the 
same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same 
court ;  and  each  provision  of  law,  relating  to  a  judgment  in 
tAi  action,  and  the  proceedings  subsequent  thereto,  apply  to  a 
judgment  thus  taken. 

62  Hun  561.  §  127Y.  Where  the  debt,  for  which  the  judgment  is  ren- 
*  '  dered,  is  not  all  due,  execution  may  be  issued,  upon  the  judg- 
ment, for  the  collection  of  the  sum  which  has  become  due. 
The  execution  must  be  in  the  form  prescribed  by  law,  for  an 
execution  upon  a  judgment  for  the  full  amount  recovered ; 
but  the  person  whose  name  is  subscribed  to  it,  must  indorse 
thereupon  a  direction  to  the  sheriff,  to  collect  only  the  sum 
due,  stating  the  amount  thereof,  with  interest  thereon,  and 
the  costs  of  the  judgment.  Notwithstanding  the  issuing  and 
collection  of  such  an  execution,  the  judgment  shall  remain  as 
security  for  the  sum  or  sums  to  become  due,  after  the  execu- 
tion is  issued.  When  a  f  ui*ther  sum  becomes  due,  an  execu- 
tion may,  in  like  manner,  be  issued  for  the  collection  thereof ; 
and  successive  executions  may  be  issued,  as  further  sums  be* 
come  due. 

*  So  la  original. 
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§  1278.  One  or  more  joint  debtors  may  confess  a  judg^   rq*,       •. 
nieut  for  a  joint  debt,  due  or  to  become  dua    Where  all  the   379     ^'^ 
joint  debtors  do  not  unite  in  the  confession,  the  judgment   93  n.  y.  349 
must  be  entered  and  enforced  against  those  only  who  confess-  81  Hun  390* 
ed  it  'y  and  it  is  not  a  bar  to  an  action  against  all  the  joint  9  N.  Y,  6tate 
debtors,  upon  the  same  demand.  Rep.  640. 

20  Abb.  N.  C.  321 ;  29 N.  Y.  State  Rep.  258.  o^amT  v n" 

ARTICLE  SECOND.  m. 

SuBioasioN  OF  A  Controversy,  upon  Facts  adiottsd. 

I  1279.  Gontroyeray,  how  submit-  comes  an  action. 

ted  without  process.  |  1281.  Subsequent    proceedings 
1280.  Papers  10  be  filed ;  con-  regulated, 

troyers}'  thereupon  be- 

§  1279.  The  parties  to  a  question  in  difference,  which  fo^iJ?!;?^ 
might  be  the  subject  of  an  action,  being  of  full  age,  may   Sk  ^ 
agree  upon  a  case,  containing  a  statement  of  the  facts,  upon   11  Week, 
which  tbe  controversy  depends ;  and  may  present  a  written   Dig.  186.' 
submission  thereof  to  a  court  of  record,  which  would  have   »2N.  Y.622; 
jurisdiction  of  an  action,  brought  for  the  same  cause.  The  case   ^  y  •  ^''• 
must  be  accompanied  with  the  affidavit  of  one  of  the  parties,  to   iV*  v"fc??' 
the  effect,  that  the  controversy  is  real ;  and  that  the  submis-   Leo  686 
sion  is  made  in  good  faith,  for  the  purpose  of  determining  the   ii4>i.y.  618 
right-s  of  the  parties.    The  submission  must  be  acknowledged   lSSN.'Y.2b9.' 
or  proved,  and  certified,  in  like  manner  as  a  deed,  to  be  re-    136N.Y.40«,' 
corded  in  the  county  where  it  is  filed.  681;  IST  Id. 

§  1280.  The  case,  submission,  and  affidavit,  must  be  filed  ??we#iir 
in  the  office  of  the  clerk  of  the  court,  to  which  tne  submission  Dig  S^L 
is  made.  If  the  submission  is  made  to  the  supreme  court, 
they  must  bo  filed  in  the  office  of  the  county  clerk,  if  any, 
specified  in  the  submission ;  if  no  county  clerk  is  so  specified, 
taojr  may  be  filed  in  the  office  of  any  county  clerk.  The  fil- 
ing is  a  presentation  of  the  submission;  ana  thenceforth  the 
oontrovei*sy  becomes  an  action ;  and  each  provision  of  law, 
relating  to  a  proceeding  in  an  action,  applies  to  the  subse- 

auent  proceeaings  therein,  except  as  otherwise  prescribed  in 
lie  next  section. 

a  1281.  [ilm'dl895,  amendment  to  take  ^eet  /anvary  1,  8Miec.606c 
1896.]  An  order  of  arrest,  an  injunction,  or  a  warrant  of 
attachment,  can  not  be  granted  in  such  an  action ;  the  costs 
tiiereof  are  always  in  the  discretion  of  the  court,  but  costs 
can  not  be  taxed,  for  any  proceedings  before  notice  of  triiU; 
the  action  must  be  tried  by  the  court,  upon  the  case  alone; 
and  the  case,  submission,  affidavit,  and  a  certified  copy  of 
the  judgment,  and  of  any  order  or  paper  necessarily  affecting 
the  J  udgment,  constitute  the  judgment -roll.  If  the  action  is 
in  the  supreme  court  it  must  be  tried  andj  udgment  rendered 
by  the  appellate  division  thereof,  and  if  in  the  city  court  of 
the  city  of  New  York,  it  must  be  tried,  and  Judgment 
rendered  at  the  general  term  thereof.  If  the  statement  of 
fkcta  contained  in  the  case,  is  not  sufficient  to  enable  the 
court  to  render  judgment,  an  order  must  be  made  dismissing 
the  Bubmiflsion,  without  costs  to  either  party;  unleHS  the 
court  permits  tiie  parties,  or,  in  a  proper  case,  their  repre- 
sentatives, to  file  an  additional  statement,  which  it  may  do, 
in  its  digcretion}  without  prejudice  to  the  original  statement. 

TITLE  IIL 

Vacating  or  teUing  aside  a  judgment^  for  irregularity  or 

error  in  fact. 

I  Utt  Motion  to  set  iwlde  Judg-  I  1283,  Motion  to  set  gBide  Judg- 
ment for  irregularity ;  roent  for  error  in  faot ; 
when  Ik  may  be  heard,  when  it  may  be  made 
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{  1284.  Id.;  after  a  party's  death.  ment  has  been  conTej- 

128d.  Id.;   by  a  person  not   a  ed. 

partv.  2  1289.  How  notice  given  ander 

1286.  Id.;  when  several  parties  this  title. 

are  entitled  to  move.  1290.  Within  what  time  motion 

1287.  To  whom  notice   of  the  to  be  made. 

motion  must  be  given.  1291.  Exceptions  in    cases   of 

1288.  Id.;    when  real  property  disability. 

recoyered  by  thejudg-  1292.  Restitution;     when     di- 

rected. 

78N.  Y.  862;  §  1282.  A  motion  to  set  aside  a  final  judgment,  for  ir- 
98  Id.  434.  regularity,  shall  not  be  heard,  after  the  expiration  of  one 
3  N.Y.8upp.  year  since  the  filing  of  the  judgment-roll ;  unless  notice  there- 
120.  of  is  ^ven  for  a  day  within  the  vear,  and  either  the  hearing 

i5«  w  VQOT*  *^  adjourned,  by  one  or  more  orders,  until  aft«r  the  expiration 
siAbiT  N  n  ®'  ^^®  year ;  or  the  term,  for  which  it  is  thus  noticed,  is  not 
il'T  8  Miso  held.  In  the  latter  event,  the  motion  may  be  re-noticed  for, 
483!  '  ^"^  heard  at,  the  next  term  at  which  it  can  be  made,  held  not 

less  than  ten  days  after  the  day,  when  the  first  term  was  ap- 
pointed to  be  held. 

78  N.  Y.  362.  §  1283.  A  motion  to  set  aside  a  final  judgment,  rendered 
3  N. Y.  Supp.  in  a  court  of  record,  for  error  in  fact,  not  arising  upon  the 
120.  trial,  may  be  made  by  the  partj^  against  whom  it  is  rendered; 

or,  if  an  execution  has  not  been  issued  thereon,  and  the  judg- 
ment has  not  been  wholly  or  partly  sati-sfied  or  enforced,  by 
the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  motion  may  be  made,  after  the  death  of  a 
partv  entitled  to  make  it,  as  prescribed  in  the  last  section,  by 
the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chat- 
tel, or  an  interest  in  real  property,  which  is  declared  by  law 
to  be  assets,  the  motion  may  be  made  by  his  executor  or  ad- 
ministrator. 

3.  Where  the  judgment  awards  real  property,  or  the  poo^ 
session  thereof,  or  where  the  title  to  or  an  estate  or  interest  in 
real  property  is  determined  or  affected  therebv,  the  motion 
may  be  made  by  the  heir  of  the  decedent,  to  wlhom  the  real 
property  descended,  or  might  have  descended,  or  by  the  per- 
son to  whom  he  deviseil  it. 

8.  Where  the  judgment  is  rendered  against  or  in  favor  of 
two  or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
survivor,  and  the  person  w^ho  would  have  oeen  entitled  to 
make  it,  if  the  judgment  had  been  rendered  in  favor  of  or 
against  the  decedent  only. 

§  1285.  A  motion  may  be  made,  either  before  or  after 
the  death  of  the  defendant,  by  a  person,  who  is  not  a  party, 
to  set  aside,  for  error  in  fact,  not  arising  upon  the  trial,  a 
judgment,  rendered  in  an  action  against  a  tenant  for  life,  or 
for  year^  awarding  real  property,  or  the  possession  of  real 
proi^erty,  in  which  the  person  making  the  motion  has  an 
estate,  or  interest,  in  reversion  or  remainder. 

§  1286.  Where  two  or  more  persons  are  entitled  to  move 
to  set  aside  a  judgment,  lus  prescribed  in  the  last  three  sec- 
tions, one  or  more  of  them  may  move  separately  ;  but,  in  that 
case,  notice  of  the  motion  must  be  given  to  those  who  do  not 
join  therein,  in  like  manner  as  if  they  wei*e  adverse  parties. 

§  1287.  Notice  of  a  motion  to  set  aside  a  final  judgment, 
for  error  in  fact,  not  arising  upon  the  trial,  must  be  given  to 
the  adverse  party,  or,  in  ctuse  of  his  death,  to  each  person  who 
might  have  moved,  as  against  the  moving  party,  to  set  asido 
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the  judgment  for  the  same  cause,  as  prescribed  in  this  title. 
Where  the  motion  is  made  by  the  part^  against  whom  the 
judgment  is  rendered,  or  by  his  heir,  devisee,  executor,  or  ad- 
ministrator, service  of  the  notice,  upon  the  attorney  of  record 
for  the  party,  in  whose  favor  the  judgment  is  rendered,  has 
the  like  effect,  as  if  it  was  served  upon  the  party. 

§  1288.  Where  the  judgment  awards  real  property,  or 
the  possession  thereof,  or  where  the  title  to,  or  an  estate  or 
interest  in,  real  property  is  determined  or  anected  thereby, 
and  the  real  property,  or  estate,  or  interest  therein,  has  been 
conveyed,  by  the  adverse  party,  more  than  eight  days  before 
the  hearing  of  the  motion,  notice  of  the  motion  must  also  be 
given  to  each  actual  occupant  of  the  property,  claiming  under 
the  conveyance. 

S  1280.  Notice  must  be  given,  in  a  case  specified  in  this 
title,  by  personal  service  of  a  written  notice,  or  of  an  order  to 
show  cause  why  the  motion  should  not  be  crranted  ;  or,  if  a 
person  entitled  to  notice  cannot,  with  due  diligence,  be  found 
within  the  State,  in  any  manner  which  the  court,  or  a  judge 
thereof,  directs  in  an  order  to  show  cause,  or  which  the  court 
directs  in  a  subsequent  order. 

fl200.  A  motion  to  set  aside  a  final  judgment,  for  error  ts  n.  Y.  SA2. 

act,  not  arising  upon  the  trial,  shall  not  be  heard,  except  S  Redf.  477. 

as  specified  in  the  next  section,  after  the  expiration  of  two  S3  Hud,  354; 

years  since  the  filing  of  the  judgment-roll,  unless  notice  there-  ^^J  v.?*' 

of  is  given,  for  a  day  within  the  two  years  ;  and  either  the  J  N.Y^upp. 

hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  vii' «  y  qiw 

expiration  of  the  two  years  ;  or  the  term,  for  which  it  is  thus  a^Abb  w  c 

noticed,  is  not  held.    In  the  latter  event,  the  motion  may  be  404      '    '  ' 
re-noticed  for,  and  heard  at,  the  next  term  ut  which  it  can  be 
made,  held  not  less  than  ten  days  after  the  day,  when  the 
first  term  was  appointed  to  be  held. 

8  1291.  If  the  person  against  whom  the  judgment  is  ren-   99  Abb.K.O. 
dercd,  is^  at  the  time  of  filing  the  judgment-roll,  either  404. 

1.  Witnin  the  age  of  twenty-one  years  ;  or  78  Hnn,  802. 

2.  Insane  ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon 
conviction  of  a  criminal  offence^  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  tlie  time,  limit- 
ed by  the  last  section  ;  except  that  the  time  within  which  the 
motion  may  be  heard,  cannot  be  extended  more  than  five 
years  by  such  a  disability  nor,  in  any  case,  more  ti^an  one 
year  after  the  disability  ceases. 

§  1292.  Where  a  judgment  is  set  aside  for  any  cause,   132N.T.S<3. 
upon  motion,  the  court  may  direct  and  enforce  restitution,  in  7  Misc   26. 
like  manner,  with  lOce  effect,  and  subiect  to  the  same  condi- 
tions, as  where  a  judgment  is  reversea  upon  appeal 
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g  1293.  The  writ  of  error  in  a  civil  action  or  special  pro- 
ceeding ha.s  been  abolished. 

§  1294.  A  party  aggrieved  may  appeal,  in  a  case  pre- 
scribed in  this  chapter,  except  wliere  the  judgment  or  order, 
of  which  he  complains,  was  rendered  or  made  upon  his  de- 
fault.    1  App.  Div.  127;  8  Id.  647. 

§  1296.  The  party  or  person  appealing  is  designated  as 
the  appellant,  and  the  adverse  party  as  the  respondent.  After 
an  appeal  is  taken  to  another  court,  the  name  of  the  appellat-e 
court  must  be  .substituted,  for  that  of  the  court  below,  in  the 
title  of  the  action  or  special  proceeding,  and  in  any  case,  the 
avne  of  the  county,  if  it  is  meotioaed,  may  be  omitted ;  other- 
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-wise  tJie  title  shall  not  be  changed,  in  consequence  of  the  ap- 
peal 

§  1296.  A  person  aggrieved,  who  is  not  a  party,  but  is 
entitled  by  law  to  be  substituted,  in  place  of  a  party  ;  or 
who  has  acquired,  since  the  makiug  of  the  order,  or  the  ren- 
dering^ of  the  judgment  appealed  from,  an  interest,  which 
would  have  entitled  him  to  be  so  substituted,  if  it  had  been 
previouslv  acquired,  may  also  appeal,  as  prescribed  in  this 
chapter,  for  an  appeal  by  a  party.  But  the  appeal  cannot  be 
heard  until  he  has  oeen  substituted  in  place  of  the  party ;  and 
if  he  unreasonably  neglects  to  procure  an  order  of  substitu- 
tion, the  appeal  may  be  dismissed,  upon  motion  of  the  re- 
spondent. 

§  1297.  Where  the  adverse  party  has  died,  since  the 
making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealecT  from,  or  where  the  judgment  ap|>ealed  from  was 
rendered,  after  his  death^  in  a  case  prescribed  by  law,  an 
appeal  may  be  taken,  as  if  he  was  living ;  but  it  cannot  be 
heard,  until  the  heir,  devisee,  executor,  or  administrator,  as 
the  case  requires,  has  been  substituted  as  the  respondent.  In 
such  a  case,  an  undertaking  required  to  perfect  the  appeal, 
or  to  stay  the  execution  of  the  judgment  or  order  appealed 
from,  must  recite  the  fact  of  the  adverse  party's  death  ;  and 
the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

§  1298.  [>lm'd  1877.]  Where  either  party  to  an  appeal  5  Week, 
dies,  before  the  appeal  is  heard,  or  has  heretofore  died,  and  Dig.  267. 
the  appeal  has  not  been  heard,  if  an  order,  substituting  another  119  N.  Y.  IIT. 
person  in  his  place,  is  not  maae.  within  tiiree  months  after  his 
death,  or,  where  he  has  heretofore  died,  within  three  months 
after  this  section  takes  effect,  the  court,  in  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order,  requiring 
all  persons  interested  in  the  decedent's  estate,  to  snow  cause 
before  it,  why  the  judgment  or  order  api>ealed  from  should 
not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the 
case  requires.  The  order  must  specify  a  day,  when  cause  is 
to  be  sliown,  which  must  be  not  less  than  six  months  after 
making  the  order ;  and  it  must  designate  the  mode  of  giving 
notice  to  the  persons  interested.  Upon  the  return  day  of  the 
order,  or  at  a  subsequent  day.  appointed  by  the  court,  if  the 
properperson  has  not  been  substituted,  the  court,  upon  proof, 
by  affidavit,  that  notice  has  been  given,  as  rec^uired  by  tne  or- 
der, may  reverse  or  affirm  the  judgment  or  order  appealed  from 
or  dismiss  the  appeal,  or  make  such  further  order  in  the  prem- 
ises, as  justice  requires. 

§  1299.  Where  the  appeal  is  from  one  court  to  anothen 
an  application  for  an  order  of  substitution,  as  prescribed  by 
the  last  three  sections,  must  be  made  to  the  appellate  court. 
Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  State,  upon  the  proper  represen- 
tatives of  the  decedent,  an  order  of  substitution  may  be  made, 
upon  the  apphoation  of  the  surviving  party. 

§  1300.  An  appeal  must  be  taken,  by  serving,  upon  the  "^^-^^-^'J^ 
attorney  for  the  adverse  party,  as  prescribed  in  article  third  *  l^*'y»  *^^ 
of  title  sixth  of  chapter  eighth  of  this  act.  and  u]x)n  the  clerk, 
with  whom  the  judgment  or  order  appealed  f  I'om  is  entered, 
by  filing  it  in  his  office,  a  written  notice,  to  the  effect,  that 
the  appellant  appeals  from  the  judgment  or  order,  or  from  a 
spedned  part  tnereof . 
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104  NY  M4-       §  1301.  Where  the  appeal  is  from  a  final  judgment  or 

iS  lA  iSr*   'f*^"^  tt  fl'ioJ  order  in  a  special  proceeding,  and  the  appellant 

'     intends  to  bring  up,  for  review  thereupon,  an  interlocutory 

judgment^  or  an  intermediate  order,  he  must,  in  the  notice  of 

appeal,  distinctly  specify  the  interlocutory  judgment,  or  in- 

termeaiate  order,  to  be  reviewed. 

§  1302.  If  the  attorney  for  the  adverse  party  is  dead  ;  or 
if  he  has  been  removed,  and  notice  of  the  removal  has  been 
served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place  ;  or  if,  for  any  reason, 
service  of  a  notice  of  appeal,  uoon  the  proper  attorney  for  the 
adverse  party,  cannot,  with  aue  diligence,  be  made  within 
the  State,  the  notice  oi  appeal  may  be  served  upon  the  re- 
spondent, in  the  manner  prescribed  by  law  for  serving  it 
upon  an  attorney.  If  personal  service  upon  the  respondent 
cannot,  with  due  diligence,  be  so  made  within  the  State, 
the  notice  of  appeal  may  be  served  upon  him,  and  notice 
of  the  subsequent  proceedings  may  be  given  to  him,  as  di- 
rected by  a  judge  oi  the  court,  in  or  to  wnich  the  appeal  ia 
taken. 

§  1303.  Where  the  appellant,  seasonably  and  in  good 
12  Hun,  304.  faith,  serves  the  notice  of  appeal,  either  upon  the  clerk  or 
9  Week. Dig.  upon  the  adverse  party,  or  nis  attorney,  but  omits,  through 
245.  mistake,  iuadvertance,  or  excusable  neglect,  to  serve  it  upon 

61  How.  Pr.  ^he  other,  or  to  do  any  other  act.  necessary  to  perfect  the  ap- 
24  Han  642  P®^^'  ^^  ^  ^^^^  ^^^  execution  or  the  judgment  or  order  ap- 
5N  Y.^opp.  pe«^l®d  ^ro™  i  ^^®  court,  in  or  to  whicn  the  appeal  is  Uikcn, 
447*  *  upon  proof,  by  affidavit,  of  the  facts,  may,  in  its  discretion, 

permit  the  omission  to  be  supplied,  or  an  amendment  to  be 

made,  upon  such  terms  as  justice  requires. 

§  1304.  An  appeal  cannot  be  taken  from  an  order  made 
by  a  judge,  out  of  court,  until  it  is  entered  in  the  oflBce  of  the 
proper  c^rk.  Where  such  an  order  has  not  been  so  entered, 
or  tne  papers,  upon  which  it  was  founded,  have  not  been  filed 
in  the  same  clerk^s  oifice,  the  judge  who  made,  or,  if  he  is  ab- 
sent, or  unable  or  disqualified  to  act,  a  judge  of  the  court,  in 
or  to  which  an  appeal  therefrom  may  be  taken,  must,  upon 
the  application  of  a  party  or  other  person,  entitled  to  take 
such  an  appeal,  make  an  order,  requiring  tne  omission  to  be 
supplied,  within  a  specified  time  after  service  of  a  copy  of 
the  order  made  by  him.  Upon  proof,  by  affidavit,  that  a  copy 
of  the  latter  order  has  been  served,  and  that  the  omission  has 
not  been  supplied,  the  same  judge  ma^  make,  upon  notice,  an 
order  revoking  and  annulling  tne  original  order.  The  pro- 
visions of  the  last  section  but  one  apply  to  the  service  or  an 
order,  or  a  notice,  as  prescribed  in  this  section. 

§  1305.  An  undertaking,  which  the  appellant  is  required, 
by  this  chapter,  to  give,  or  any  other  act  which  he  is  so  re- 
quired to  do,  for  the  security  of  the  resjwndent,  may  be 
waived  by  the  written  consent  of  the  respondent 

§  1306.  Where  the  appellant  is  required,  by  this  chapter, 
to  give  an  undertaking,  he  may,  in  lieu  thereof,  deposit  with 
the  clerk,  with  whom  the  judgment  or  order  aj^peafed  from  is 
entered,  a  sum  of  money,  equal  to  the  amount,  for  which  the 
undertaking  is  required  to  be  given.  The  deposit  has  the 
same  effect,  as  filing  the  undertaking ;  and  notice  that  it  has 
been  made,  has  the  same  effect,  as  notice  of  the  filing  and  ser- 
vioe  of  a  copy  of  the  undertaking.  The  court,  wherein  thf 
appeal  is  pending,  may  direct  the  mode,  in  which  the  money 
shall  be  kept  and  disposed  of,  during  the  pendency,  or  after 
the  determmation  of  the  appeal 


1 
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§  1807.  An  imderiakiJig,  giTen  as  presuribed  inthiBohap* 
ter,  mubt  be  filed  with  the  clerk,  wiu  whom  tbe  judgmeni 
or  order  appealed  from  Ih  entered. 


§  1808.  [Am'd  1895,  amendment  to  take  effect  January  1,  72lil.  Y.eiS; 
18u6.]  The  court,  in  which  the  appeal  is  pending,  npon  iwid.64«. 
gitis fact' try  proof,  by  affidavit,  that  since  the  execntton  of 
an  nn«i«frtalcing,  isiven  as  prescribed  in  this  chapter,  ooe  or 
more  of  the  sureties  therein  have  become  iusoWent;  or  that 
his  or  their  cir.  nmstances  have  become  so  precarions  thnt 
there  is  reason  to  apprehend  that  the  nndertakiDg  is  not 
snffideDt  for  the  secnrity  of  the  respondent;  may  make  an 
order,  recxniriDg  the  appeliunt  to  file  a  new  under,  akmg,  and 
to  serve  a  copy  thereof,  as  required  with  respect  to  the 
original  undertaking.  If  the  appellant  f.ils  so  to  do,  within 
twenty  days  after  the  service  of  a  copy  of  the  ort^er,  or  such 
further  time  as  the  court  allows,  the  appeal  must  be  dis- 
missed, or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  hid 
not  been  given* 


101  N.T.  289. 

§  1809.   [ilm'dl894,  amendment  to  take  effect  i^epitmher  1,   li  Civ.  Pro. 
1894  ]  An  action  shall  not  be  maintained  upon  an  undertukiug  ^^^^  ^  g^^^ 
given  upon  an  appeal,  taken  as  prescnbed  in  title  third,   Bep  8. 
fourth  or  fifth  of  this  chapter,  until  ten  dajrs  have  expired   us  Abb.  K. 
Finoe  the  service  upon  the  attorney  for  the  appellant,  and  c.  4^8 
upon  the  sureties  on  such  undertaking,  of  a  wntten  notice  ^,  * 

of  the  entry  of  a  judgment  or  order,  affirming  the  judgment  la'sciso.  33. 
or  order  appealed  from,  or  dismissing  the  appeaL  Such  ser- 
vice may  be  made  by  mailing  such  notice  in  a  postpnid  **  ^'*"'  ••*• 
wrapper,  addressed  to  said  surety  or  snreti es  at  the  I ast  known  9a  id.   323. 
post-office  address  of  such  surety  or  sureties.    AVhera  an  ap- 
peal to  the  court  of  aooeAls  from  that  in  dement  or  order  Is 
perfected,  ana  security  is  given  inereupon,  losiay  tne  exe- 
cution of  the  judgment  or  order  appealed  from,  an  action 
sha^l  noibe maintained up(>n  the  undertaking  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the 
appeal  ta  the  eonrt  of  appeals. 
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4  ciT.  Pro.  §  1810.  [Am*d  1893,  1895,  amendment  to  icue  effect 
^H  16a.  *^<*^^'''0nf^9^^^'^  Where  an  appeal  to  the  general  term  of 
139  l^T.^  '^y  ^o^^>  o^  ^  ^®  appellate  diyision  of  the  supreme  court, 
'  or  to  the  conrt  of  appeals  or  otherwise,  has  b^en  heretofore 
or  dhall  hereafter  be  perfected,  as  prescribed  in  this  chapter, 
and  the  other  acts,  if  any,  required  to  be  done,  to  staj  the 
execution  of  the  judgment  or  order  appealed  from,  haye  been 
done,  the  appeal  stays  all  proceedings  to  enforce  the  judg- 
ment or  order  appealed  from;  except  that  the  court  or  judge, 
from  whose  determination  the  appeal  is  taken,  may  proceed 
in  any  matter  inclnded  in  the  action  or  special  proceeding, 
and  not  affected  by  the  judgment  or  order  appealed  from  or 
not  embraced  within  the  appeal;  or  may  cause  perishable 
property  to  be  sold,  pursuant  to  the  judgment  or  order  ap- 
pealed firom.  The  proceeds  of  such  a  Bale  must  be  paid,  to 
abide  the  result  of  the  appeal,  into  the  court  from  or  in 
which  the  appeal  is  taken ;  or,  if  it  was  taken  as  prescribed 
in  title  fifth  of  this  chapter,  into  the  supreme  court.  When 
an  appeal  from  a  judgment  for  rent  has  been  perfected  and 
execution  stayed  as  herein  provided,  the  appeal  stays  all 
summary  proceedings,  pending  or  otherwise,  to  recover  the 
possession  of  reiJ  property  or  dispossess  tenants  therefrom, 
Dased  on  the  failure  to  pay  the  rent  included  in  the  judg- 
ment appealed  from. 


6  Week.  &  1811.    [Am*d  1895,  amendment  to  take  ^eci  January  1, 

UAhb^N o    ^^      ]     Where  an  appeal,  taken  from  a  finni  judgment,  to 
402^  the  court  of  appeals,  has  been  perfected,  and  the  security, 

required  to  stay  the  execution  of  tbe  judgment,  has  been 
given;  or  where  the  security,  given  upon  an  appeal,  taken 
from  a  final  judgment  of  the  supreme  conrt,  a  county  court 
or  the  city  court  of  the  city  of  New  York,  is  equal  to  that 
required  to  perfect  an  appeal  to  the  court  of  appeals,  and  to 
st  ty  the  execution  of  the  judgment;  the  court,  in  which  the 
jtiigment  appealed  from  was  rendered,  may,  in  its  discre- 
tio  i,  and  upon  such  term  as  justice  requires,  makeau  order, 
upon  notice  to  the  respondent,  and  the  sureties  in  the  un- 
dertaking, discharging  a  l^vy  upon  personal  property,  made 
by  virtue  of  an  execution,  issued  upon  tbe  judgment  np- 
pealed  from.  But  this  section  does  not  authorize  the  dis- 
dis  charge  of  a  levy,  made  by  virtue  of  a  warrant  of  attach- 
ment. 


^ 
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§  ltl2«  Whore  an  appeal  is  taken,  aa  preeeribed  in  title  6Dem.a87. 
seoond  or  foar^  of  this  chapter,  theooart^  in  or  from  which  in  N.T.  lis. 
the  appeal  is  taken ;  or,  where  an  appeal  is  taken  as  pr»* 
scribed  in  title  third  or  fifth  of  this  chapter,  the  oonrt,  to 
which  the  appeal  is  taken;  may,  in  its  discretion,  make  an 
cTder,  upon  notice  to  the  respondent,  dispensing  with  or 
limiting  the  seoority,  reqnired  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  as  follows  : 

1.  Where  the  appellant  is  an  executor,  administrator,  trus- 
tee, or  other  person  acting  in  another's  right,  the  security  ^I>em.84. 
maybe  dispensed  with  or  limited,  in  the  discretion  cf  the 

coort. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings 
are  requirea  to  be  given,  mav  be  limited  to  not  less  than 
fifty  thousand  dollars,  where  it  would  otherwise  exceed  that 
sum* 


§  1818.  [Am'd  1889.]  Upon  an  appeal  taken  by  the  peo-  10417. v.  sm, 
pie  of  the  dt-ate,  or  by  a  State  officer,  or  board  of  State  offi- 
cer8y  or  a  board  of  superrisors  of  a  county,  the  service  of  the 
notice  of  appeal  perfects  the  appeal,  and  stays  the  execution 
of  the  judgment  or  order  appealed  from,  without  an  uuder- 
taking  or  other  security. 


§  1814*  [Am*d  1877.]  Upon  an  appeal,  taken  byadumes- 
tic  municipal  corporation,  the  service  of  the  notice  of  appeal 
porfecta  the  appeal,  and  stays  the  execution  of  the  judg 
ment^  or  order  appealed  from  without  an  undertuking,  or 
other  security  ;  except  that,  where  au  appeal  is  taken,  as 
prescribed  in  title  second,  third  or  fourth  of  this  chapter,  the 
court,  in  or  from  which  the  appeal  is  taken,  may,  in  its  diB- 
oretion,  require  security  to  be  ^iven.  In  that  case,  theforiu, 
nature,  and  extent  of  the  security,  not  exceeding  that  which 
is  required  in  n  like  cnse,  from  a  na'.ural  person,  and  iLa 
time  and  manner  in  which  it  must  be  given  must  be  pre- 
scribed by  the  order  of  the  court;  and  the  mayor,  con.p- 
troUer,  or  counsel  to  the  corporation,  may,  execute,  in  Lehalf 
of  the  corporation  an  undertaking,  so  required  to  be  given. 


S  18l5«  [Am'd  1890.]    Where  an  appeal  is  taken  from  a  iso  N.T.  542. 
flnaljndgment  as  prescribed  in.  title  second  or  third  of  this 
ohaptar,  the  appellant  must,  within  twenty  days  after  it  is 
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pexfeoted,  oanse  a  copy  of  the  jadgment-roU  and  of  the  ense 
and  notice  of  exception s,  if  any,  filed  after  the  entry  of  jadg- 
ment  and  a  certified  copy  of  the  judgment  given  thereon  nnd 
of  the  notice  of  appeal  to  be  transmitted  to  the  appellHte 
conrt  by  the  clerk  upon  whom  the  notice  of  appeal  was 
served. 

Where  an  appeal  from  an  order,  or  a  part  of  an  order,  is 
taken  as  prescribed  in  title  second,  third  and  fifth  of  this 
chapter,  the  appellant  must,  within  the  same  time,  cause  a 
certified  copy  of  the  notice  of  appeal,  of  the  order,  and  of  the 
papers  npon  which  the  order  was  founded,  to  be  transmitted 
to  the  appellate  court  by  the  same  clerk.  If  the  appellant 
fails  so  to  do,  the  respondent  may  cause  those  papers  to  be  so 
transmitted ;  nnd  he  is  entitled  to  tax  the  expense  thereof,  as 
a  disbursement,  where  he  recovers  costs.  The  clerk  of  the 
appellate  conrt  must  file  the  papers  so  transmitted ;  and  «x- 
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cept  where  it  is  otherwise  specially  prescribed  by  law  the  ap- 
peal must  be  heard  upoa  them. 

§  1316.  An  appeftl.  taken  from  a  final  judgment,  brings  ^  jj^,  ^^ 
up  for  review,  an  interlocutory  judgment,  or  au  intermediate  g  qj/*  p^^^ 
order,  which  is  specified  in  the  notice  of  appeal,  and  neces-  351 ;  io  id! 
sarily  affects  the  final  judgment ;  and  which  has  not  already  iu7. 
been  reviewed,  upon  a  separate  appeal  therefrom^  by  the  62  N.  Y.Sup- 
court  or  the  term  of  the  court,  to  which  the  appeal  from  the  «»"•  C*^  ( •»•  » 
final  judgment  is  talcen.  The  right  to  review  an  interlocutory  2;^^  State 
judgment,  or  an  intermediate  order,  as  prescribed  in  this  sec-  |^^p  j^ 
tion,  is  not  affected  by  the  expiration  of  the  time,  within  121N.Y.  156. 
which  a  separate  appeal  therefrom  might  have  been  taken.  136  Td.  42s. 
^  ^^  ^  M  Hun,  396. 

^  Id17*    [Am'dlBdb,  amendment  to  take  effect  January  I,  le  Him,  104. 
1896.1     Upon  an  appeal  from  a  judgment  or  an  order,  the  9DHly/4S2.* 
appellate  division  of  the  supreme  court  or  general  term,  to  3N.Y.Su)»p. 
which  the  appeal  is  taken,  may  reverse  or  affirm,   wholly  or  j^'^  y  j^^ 
partly,  or  may  modify,  the  judgment  or  order  appealed  fr<>m,   i^e  id.  423. 
and  each  interlocutory  judgment  or  inttsrmediate  order,  which  187  id.  410; 
it  is  authorized  to  review,  as  specified  in  the  notice  of  appeal,   ^^  ^^-  ^^0- 
and  88  to  any  or  all  of  the  parties;  and  it  may,  if  necessnry 
or  proper,  grant  a  new  triad  or  heHring.   A  judgment,  affirm- 
ing wholly  or  partly  a  judgment,   from  which  an  appeal  has 
been  taken,  shall  not,  expressly  and  in  terms,  award  to  the 
respondent,  a  sum  of  money,   or  other  relief,  which,  was 
awarded  to  him  by  the  judgment  so  affirmed. 

§  1318.  Where  a  judgment,  from  which  an  appeal  is 
taken,  is  reversed  upon  the  appeal,  and  a  new  trial  is  granted, 
an  appeal  cannot  be  taken  irom  the  judgment  of  reversal ; 
but  upon  an  appeal  from  the  order  granting  a  new  trial,  taken, 
as  prescribed  oy  law,  the  judgment  of  reversal  must  also  be 
reviewed. 

§  1319.  Where  a  judgment,  from  which  an  api>eal  has 
been  taken,  from  one  court  to  another,  is  wholly  or  partly 
affirmed,  or  is  modified,  upon  the  appeal,  it  must  be  enforced, 
by  the  court  in  which  it  was  rendered,  to  the  extent  permit- 
ted by  the  determination  of  the  appellate  court,  as  if  the  ap- 
peal therefrom  had  not  been  taken. 

§  1320.  Where  a  final  order,  from  which  an  appeal  has 
been  taken,  from  one  court  to  another,  as  prescribect  in  title 
fifth  of  this  chapter,  is,  wholly  or  partly  atnrmed,  or  is  modi- 
fied, upon  the  appeal,  the  appellate  court  may  enforce  its 
order,  or  may  direct  the  proceedings  to  be  remitted  for  that 
purpose,  to  the  court  below,  or  to  the  judge  who  made  the 
order  appealed  from. 

§  1321.  [^m*d  18T7.]  Where  a  final  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  money,  has 
been  reversed,  or  has  been  affirmed  us  to  part  only  of  the 
sum,  upon  an  appeal,  taken  as  prescribed  in  title  third  or 
fourth  of  this  chapter ;  and  an  appeal  to  the  court  of  appeals 
is  not  taken  and  perfected,  and  the  security  required  to  stay 
execution  is  not  given,  witnin  ten  days  after  the  entry  of  the 
judgment  upon  the  appeal,  in  the  clerk's  office  where  the 
judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to 
which  it  has  been  reduced,  upon  his  docket-book,  in  each 
place,  where  the  judgment  is  docketed.  A  transcript  of  the 
docket,  as  thus  corrected,  must  be  furnished  by  him,  and  may 
be  filed  in  any  county  clerk's  office,  where  the  original  judg- 
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ment  is  docketed,  as  prescribed  by  law,  with  respect  to  the 
original  docket ;  and  thereupon  the  county  clerk  must  correct 
his  docket  accordingly.  The  hen  of  a  judgment,  the  docket 
of  which  is  not  corrected,  as  prescribed  in  this  section,  re* 
mains  unaffected  by  the  reversal  or  modification  thereof, 
until  the  decision  of  the  court  of  appeals,  upon  an  appeal  from 
the  judgment  reversing  or  modifying  the  same,  or  the  expira- 
tion of  Uie  time  to  take  such  an  appeal 

§  1322.  Where  a  final  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  has  been  reversed, 
or  affirmed  as  to  part  onW  of  the  sum,  upon  an  appeal  to  the 
court  of  appeals,  the  docket  muy  be  corrected,  as  prescribed 
in  the  last  section,  at  any  time  after  the  remittitur  has  been 
filed  in  the  court  below. 

MK.T.480.  §  1323.  [Am'dlS77,  1880.]  When  a  final  judgment  or 
63  N.Y.Sup^  order  is  reversed  or  modified,  upon  appeal,  tne  appellate 
er.  Ct.  (J.  A  court,  or  the  general  term  of  the  same  court,  as  the  case  may 
8.)  881.  be,  may  make  or  compel  resutution  of  property,  or  of  a 

JSyy^a^^*  right,  lost  by  means  of  tne  erroneous  judgment  or  order ;  but 
Ren  8  **  not  so  as  to  affect  the  title  of  a  purchaser  in  good  faith  and 
IKI N  Y  868  ^*^^  value.  When  property  has  been  sold,  the  court  may  com- 
19  Abb.  N  o!  P®^  ^b®  value,  or  the  purchase  price,  to  be  restored,  or  de- 
8S9n.  *  *  posited  to  abide  the  event  of  the  action,  as  justice  requires. 
146  N.T.  843.  When  the  appeal  is  from  a  judgment  in  lavor  of  the  owner  of 
1  App.  Div.  real  estate,  in  an  action  to  compel  the  specific  performance  of 
1S7.  ^  confract  for  the  sale  thereoi,  such  owner  shall  have  the 

same  right  to  sell  or  dispose  of  the  same  as  tiiough  no  appeal 
had  been  taken ;  unless  the  appellant  shall  file  with  the  derk 
of  the  court  a  written  undertaking,  in  a  sum  fixed  by  the 
court,  or  a  judge  thereof,  upon  a  notice  to  the  respondent  of 
at  least  ten  days,  and  to  be  approved  by  such  court  or  judge, 
to  the  effect  that  the  appellant  will,  in  case  the  judgment  ap- 
pealed from  shall  be  amrmed,  pay  to  such  owner  such  dam- 
ages as  he  mav  suffer  by  reason  of  such  appeal,  not  exceeding 
the  amount  of  the  penalty  in  such  undertaking.  Such  un- 
dertaking may  be  filed  at  any  time  during  the  appeal,  but 
any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judg- 
ment and  before  the  filing  of  such  undertaking,  shall  be  as 
valid  as  if  such  undertaking  had  not  been  filed.  In  case  such 
undertaking  shall  not  l)e  filed,  the  respondent  shall  be  entitled, 
at  any  time  during  such  appeal,  to  an  order  discharging  of 
record  any  notice  of  pendency  of  action  filed  in  the  action, 
and  also  cancelling  and  discharging'  of  record  said  contract, 
in  case  the  same  has  been  recorae<£ 

TITLE  n. 

Appeal  to  the  court  of  appeals. 

{  1824.  What    appeals    nay    be       i  1830.  Id.:   on  Judgment,  efe., 
taken.  direcUng  conTeyance. 

1825.  Limitation  of  time  to  np-  1331.  Id.;   on  Judgment,   etc, 

peal.  for  possession  of  real 

1826.  Security   to   perfect   ap-  property. 

peal.  1332.  Construction  of  the  last 

1327.  Security  to  stay  execu-  five  sections. 

iiou  on  Judgment,  etc.,  1333.  The    last    six    sections 

for  money.  qualified, 

1828.  Id.;  on    iudgment,    etc.,  1334.  Undertakings  may  be  in 

for  delivery  o(  proper-  one  instrument;  form 

ty.  and  service  thereof. 

1828.  Id.;  on  Judgment  lor  •  1886.  Exception    to  suretiest 

"-^-^  jusUflcaUon. 
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I  lase.  Appeal  from  flnul  Jadg-  8  1337.  What      qaMtiont      are 

ment  rendered  after  brought  up  for  review, 

affirmance  of  interlo-  1838.   When  qneetions  of  fbet 

ontory  Judgment,   or  to  be  reveiw^. 

denial  of  motion  for  1839.   When  a  oase  to  be  pre- 

new  triaL  pared,  etc,,  for  the  ap- 
peal. 


i  i)i24.  An  appeal  may  be  taken  to  the  ooort  of  appeals, 
in  ti  ouse  where  that  conrt  has  jarisdiction,  as  prescribed  in 
sections  one  hondred  and  ninety  and  one  hundred  and  ninety- 
one  of  this  act. 


§  1825.  [Am^d  1877,  1895,  amendment  io  take  effect  Januarv 
1,  1896.]  An  appeal  to  the  oonrt  of  appeals,  troiu  a  final 
jndgmenti  must  be  taken,  within  one  year  after  final  judg- 
ment is  entered,  upon  the  determination  of  the  appellate 
diyision  ol  the  supreme  oonrt,  and  the  judgment  roU  filed. 
An  appeal  to  the  corirt  of  tippenls.  from  an  order,  most  be 
taken  within  sixty  dajs  after  service,  upon  the  attorney  for 
the  appellant,  of  a  copy  of  the  order  appealed  from,  and  a 
written  notice  of  tte  t  ntry  thereof. 

§  1826t  To  render  a  notice  of  appeal,  to  the  court  of  ap.  67  How.Pfe 
p«.ais,  effectual,  for  any  purpose,  except  in  a  case  where  it  is  ^^ 
specially  prescribed  by  Isw,  that  security  is  not  necessary,  to     i^°^-^^ 
perfect  the  appeal,  the  appellant  must  give  a  written  under- 
taking, to  the  effect,  that  he  will  pay  sol  costs  and  damages, 
which  maybe  awarded  against  him  on  the  appeal,  not  ex* 
oeediog  flye  hundred  dollars.    Tiie  appeal  U  peiSCected,  when 
such  an  undertakiog  is  given  and  a  copy  there  f ,  with  notioe 
of  the  filing  thereof,  is  serred,  as  prescribed  in  this  title. 


§  1827*    If  the  appeal  is  taken  from  a  judgment  for  a 
8UID  of  money,  or  from  a  judgment  or  order,  directing  the  170.^'^* 
-payment  of  a  sum  of  money,  it  does  not  stay  the  execution  of  39  Hon.  ftOB; 
the  judgment  or  order,  until  the  appellant  ^ives  a  written  81  id.  639. 
undertaking  to  the  effect,  that  if  the  judgment  or  order  sp-  ^  l>em.M. 
peale*!  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
IS  dismisseJ,  he  will  pay  the  sum,  recovered  or  directed  to  be 
paM,  by  the  judgment  or  order,  or  the  part  thereof,  as  to 
which  it  IS  affirmed.    But  where  the  judgment  or  order  di- 
rects the  payment  of  mo  .ey  in  fixed  installments,  the  under- 
takiog must  be  to  t^e  effuot,  that  the  appellant  wiil  pay  each 
iustallment.  which  becomes  payable,  pending  the  appeal,  or 
the  port  thereof  as  to  whioh  the  j  adgment  r-T order  is  affirmed* 
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not  ezoeedix>g  a  snm  specified  in  the  undertaking,  whieli 
mnst  be  fixed  by  a  jndge  of  the  court  below.  The  oonrt  be- 
low may,  at  any  time  aiterwards,  upon  satiafaofcory  proof  by 
affidavit,  that  the  snm  ro  fixed  is  insufficient  in  amount, 
make  an  order,  reqairiog  the  appellant  to  give  a  farther  under- 
taking, to  the  same  effect,  In  a  sum  and  within  a  time,  spec- 
ified in  the  order.  A  failure  to  comply  with  such  an  order 
has  the  same  effect,  as  if  no  undertaking  had  been  giyen,  as 
prescribed  in  tbiu  section. 


89  Hnn.  486. 

90  Week. 
Dig.  36. 


§  1828*  If  the  appeal  is  taken  from  a  judgment  or  order 
directing^  the  assignment  or  delivery  of  a  document,  or  of 
personal  property,  it  does  not  stay  the  execution  of  iLe  judg- 
ment or  order,  until  the  thing  directed  tf>  be  assigned  or  de- 
livered, is  brought  into  the  court  bel«'W,  or  placed  in  the 
custody  of  an  officer  or  receiver,  designated  by  that  court;  or 
the  appellant  gives  a  written  undertaking  as  prescribed  in  the 
next  section. 


10  Daly.  863. 
63  Uow.  Pr. 
386. 

80  Han.  435. 
1021  N.Y.  324. 


§  1329*  If  the  appeal  is  taken  from  a  judgment  for  the 
recovery  of  a  chattel,  it  does  not  stay  the  execution  of  the 
judgment,  until  the  appellant  gives  a  written  undertaking  in 
tho  sum  fixed  by  the  court  below,  or  a  judge  thereof,  to  the 
effect  that  the  appellant  will  obey  the  direction  of  the  appel- 
late court,  upon  the  appeal. 


90  Week.  ^  1880«  If  the  appeal  is  taken  from  a  judgment  or  order. 

Dig.  36.  directing  the  execution  of  a  convevance,  or  other  instrument. 

16  Civ.  Pro.  it  does  not  stay  the  execution  of  the  judgmerit  or  order,  until 
^'  the  instrument  is  executed,  and  deposited  with  the  clerk,  with 

whom  the  judgment  or  order  is  entered,  to  abide  the  direction 

of  the  appellate  court. 


63  How.  Pr. 

386. 

4Dem.84. 
6  Week. 
Di»..32l. 
6  N.Y.  8upp. 
6  2. 

I  lU  N.Y. 631. 
>6N.Y.8tote 
R'p.  222. 
124  M  Y.  189. 
131  N.T.  649. 


§  1331*  On  Jndarment,  ete«j  for  the  pessetslon  of 
real  property.  [Am*d  1879,  1897,  amendment  to  take  tffeet 
September  1, 18.^7.]  Id. — If  the  judgment  or  order  directsthe 
sale  or  the  delivery  of  the  possession  of  real  property,  or 
entitles  the  respondent  to  the  immediate  possession  thereof , 
an  ap.  eal  does  not  stay  the  execution  of  the  judgment  or 
ordir  until  the  appelant  gives  a  written  underdtaUng  to 
the  effect  that  he  will  not,  while  in  possession  of  the  prop- 
erty, commit^  or  suffer  to  be  committed,  any  waste  thereon; 
and  if  the  property  is  in  his  possession  or  under  his  control. 


^ 
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the  undertaking  mast  also  provide  that  i£  the  jadgme.t  or 
order  is  affirmed  or  the  appeal  is  dismissed,  and  there  is  a 
deficiency  n.  on  a  sale,  he  will  pay  the  yalue  of  the  use  )  nd 
DC  apation  of  such  property,  or  the  pnrt  thereof  as  to  which 
the  jadgment  or  order  is  affirmed,  from  the  time  of  taking 
the  appeal  nntil  the  delivery  of  the  possession  thereof,  par- 
Buantto  the  jndgmeit  or  order,  not  exceeding  a  specified 
sum  fixed  by  a  judge  of  the  court  below.  If  the  judgment 
directs  a  sale  of  real  property  upon  the  foreclosure  of  a 
mortgage,  and  aA  appeal  is  taken  by  a  party  against  whom 
payment  of  the  deficiency  is  awarded  by  such  judgment, 
the  undert.iking  must  also  provide  that  if  Che  judgment  is 
affirmed  or  the  appeal  U  dismissed,  the  appellant  will  pay 
any  deficiency  which  may  occur  npon  the  sale,  with  interest 
and  costs,  and  all  expenses  chargeable  against  the  proceeds 
of  the  sale,  not  exceeding  a  sum  fixed  by  a  judge  of  the  court 
below. 


§  1S82«  Where  the  judgment  or  order,  from  which  an  ap-   is  Abb.  N. 
peal  is  taken  to  the  court  of  appeals,  affirms  a  judgment  or  fLif^y  803 
order,  to  the  effect  specified  in  cither  of  the  last  five^ec  ions,   ^ 
the  undertaking  must  be  the  same,  as  if  the  judgment  or 
order,  from  which  the  appeal  is  so  taken,  was  to  the  same 
effect  as  the  jadgment  or  order  so  affirmed. 


S  18S3«  The  last  six  seotlons  do  not  extend  to  a  case, 
where  it  id  specially  prescribed  bv  law,  that  an  appeal  may 
be  taken,  or  the  execution  of  a  judgment  or  order  appealed 
fix>m  may  be  stayed,  without  security,  or  where  the  security 
to  be  giTm,  for  either  purpose,  is  speciaUy  regulated  by 
law. 


§1884«  [Am*d  1879.]  When  two  or  more  nndertakings  98H.T.458i 
are  required  to  be  given,  as  prescribed  in  this  title,  they  may 
be  contained  in  the  same  instrument,  or  in  different  instru- 
ments, at  the  option  of  the  appellant.  Each  undertaking, 
given  as  presoribed  in  this  title,  must  be  executed  by  at  least 
two  sureties,  and  must  specify  the  residence  of  each  surely 
therein.  A  oopy  thereof,  with  a  notice  showing  where  it  is 
filed,  most  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal,  or  before  the  expiration  of  the 
time  of  appeal. 
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901^  r  476.  §  1^^«  [Arn^d  1882, 1891!]  It  is  not  neceenoy  that  the 
5  Ci«  Pro!  undertaking  Bhotild  be  appro  yed ;  bnt  attorney  for  the  re- 
el. Bpondeut  may,  within  ten  days  after  the  service  of  a  copy  of 
96  N.  7. 468.  ^^^  undertaking  -with  notice  of  the  filing  thereof,  serve  upon 
the  attorney  for  the  appellant,  a  written  notice  that  he  tx- 
oepts  to  the  snffioiency  of  the  suretiee.  "Within  ten  days  thc^re- 
after,  iLe  sureties,  or  other  sureties  in  a  new  undertaking^  to 
the  same  effect,  must  justify  before  the  court  ielow,  or  a  judge 
thereo.  ,or  a  referee  appointed  b^  the  same,  or  a  countj  judge . 
At  least  five  days'  notice  of  the  justification  must  be  given.  A 
referee  may  be  appointed  upon  the  motion  of  eitherparty.  or 
upon  the  court's  own  motion  to  take  the  justification  of  euch 
8uretie0  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  nis  opinion.  The  court  may  further  di- 
rect that  either  party  shall  pay  the  expenses  of  such  refer- 
ence. If  the  court  or  judge  finds  the  sureties  sufficient  he 
must  endorse  his  allowance  of  them  upon  the  undertaking,  or 
a  copy  thereof,  and  a  notice  of  the  allowance  must  be  served 
upon  the  attorney  for  the  exceptant.  The  effect  of  a  failure 
80  to  justify  and  procure  an  allowance,  is  the  same  as  if  the 
undertaking  had  not  been  given.  The  court  shall  also  have 
power,  in  ease  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnecessarily  or 
for  purposes  of  vexation  or  delay,  to  set  the  Bame  aside  and 
approve  the  undertaking. 


17  oiT.  Pro.  §  1886.  [Am^d  1895,  amendment  to  take  effect  January  1, 
M.  *  '  1896.]  Where  a  final  judgment  is  rendered  in  the  court 
below,  after  the  affirmance,  upon  an  appeal  to  the  appellate 
division  of  the  snpreme  court,  of  an  interlocutory  judgment; 
or  after  the  refusal,  by  Uie  appellate  division  of  a  new  trial, 
either  upon  an  application  made  in  the  first  instance,  at  a 
term  thert  of,  or  upon  an  appeal  from  an  order  of  the  special 
term,  or  of  the  juqge  before  whom  the  issues,  or  questions 
of  fact  were  tried  by  a  Jury;  the  party  aggrieved  may  appeal 
directly  from  the  final  judgment  to  the  court  of  appeals,  not- 
withslanding  that  it  whs  rendered  at  a  special  term, or  at  a  trial 
term,  or  pursuant  to  the  directions,  contained  in  a  referee's 
report.  But  such  an  appeal  brings  up,  for  review,  only  the 
determination  of  the  appellate  division  of  the  supreme 
court,  affirming  the  interlocutory  judgment,  or  refusing  the 
new  trial. 

94N'T8toto       ^  ^^^^-  lAm'd  1894,  1895,  amendmenito  take  effect  January 
Bep.74.         }f  1896.]    An  appeal  to  the  court  of  appeals  from  a  finu 
121 N.  T.  67;  judgment,  or  from  an  order,  granting  or  refusing  a  new  trial 
iM  i?iM      *^  ^^  iiction,  where  the  appellant  stipulAtes  that  upon  affirai- 
131  N.  YrsV.   ^^^^  judgment  absolute  shall  be  rendered  against  him,  brings 
183  Id.  1*70.*    up  for  review  in  that  court  only  questions  of  law;  but  where 
las  Id.  348.     tlie  justices  of  the  appellate  division  from  which  an  mpeal  is 
160  Id.  319.    taken  are  divided  upon  the  question  as  to  whether  tnere  is 
evidence  supporting,  or  tending  to  support,  a  finding  or 
Tevdict  not  directed  by  the  court,  a  question  for  review  is 
presented.    In  any  action  on  an  appeal  to  the  court  of  ap- 
peals, the  court  may  either  modify  oraffirm  the  judgment  or 
order  appealed  from,  award  a  new  trial,    or  grant  to  either 
party  such  judgment  as  such  party  may  be  entitled  to. 
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S  1888.    [Am'd  1895,  amendment  io  take  effect  January  I,  79  N.  7. 40»; 
1896.]    Upon  an  appeal  to  the  court  of  lipjieais  from  a  judg-  JJ^W- •»! 
ment,  reversing  a  judgment  entered  upon  the  report  of  a  Jj^J^^^^o, 
referee  or  a  determination  in  the  trial  oourt;  or  from  an  or-  214. 
derforaDtiiiganewtri^,  uponsuch  a  reversal;  it  ciiist  le  issN.  T.60. 
presumed  that  the  judgment  was  not  reversed,  or  the  new  J^H'JS; 
trial  (granted,  upon  a  question  of  fact,  unless  the  contrary   i^^xm 
elearly  appears  in  the  record  body  of  the  j  odgment  or  order 
appeiOed  from.     liS  N.  Y.  408:  iM  id.  si9. 

;  1IIS9.  [Am*d  1895,  amendment  io  iake^td  January  3,  iiaNT.tti.^ 
1896.]  Where  an  appeal  to  the  oourt  of  appeals,  from  a  j  udg-  ^-^^  N'^-  **^* 
ment^  rendered  by  the  appellate  division  of  the  supreire 
oouit,  upon  a  veidict,  subject  to  the  opinion  of  the  oourt, 
has  beea  perfected,  a  case,  containing  a  concise  statement  of 
the  facts,  of  the  questions  of  law  arising  thereupon  and  of 
the  determination  of  those  que  tions  by  the  appellate  divi« 
sion,  must  be  prepared  and  settled,  bv  or  under  the  direction 
of  the  court  below,  and  annexed  to  the  judgment-roll.  An 
exception  is  not  necessary,  to  enable  the  coart  of  appeals  to 
review  the  determination  of  a  question  of  law,  arising  upon 
the  verdict.  A  certiUed  copy  01  the  case  must  be  transmitted 
to  the  court  of  appeals,  instead  of  the  CHse  upon  which  the 
judgment  of  the  oourt  below  was  rendered.  The  court  below, 
or  a  judge  thereof,  may  extend  the  time,  limited  by  law, 
within  which  the  papers  must  be  tran^^mitted  to  the  court  of 
appeals,  for  the  purpose  of  enabling  the  appellant  to  procure 
the  case  to  be  prepared  or  settled. 


TTTLB  m. 

Appeal  io  the  supreme  court  from  an  inferior  oourt. 

I  1840.  Appeal  from  Jndgmeat.)  ttay  of  prooeedlnfi. 

1841.  liaiitattoii  of  time;    m-  8  1344.  Appealr  where   a&d  how 

carity.  heard. 

1342.  Appeal  from  order.  1845.  Judgment,  or  order,  where 

134S.  limiUtton  of  time  and  entered. 

^1940.  lAm*dlSSS,l995,  amendment  to  take  effect  January  19  Has,  74. 
1,  1896.]    Except  appeals   from  inferior  and  local  courts  JSJ^J^' 
heretofore  heard  in  tne  court  of  common  pleas  for  the  city  s9Abb.N.€l 
anil  county  of  Kew  Tork,  and  the  superior  court  of  Buffalo,  479. 
an  appeal  may  be  taken  to  the  appellate  diviaion  of  the  su- 
preme court,  from  a  final  judgment,  rendered  by  a  county 
eonrt,   or  by  any  other  court  of  record  possessing  original 
jurisdiction,  where  an  appeal  therefrom  to  a  court  other  than 
t'le  supreme  oourt  is  not  expressly  given  by  statute,  and 
upon  sneh  appeal,  an  order  ((ranting  or  refuMUg  a  new  trial 
for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  courts,  and  ' 

questions  of  facts,  may  be  reviewed  in  the  same  manner  and 
to  the  same  extent  as  questions  of  fact  may  be  reviewed,         , 


i 


f^ 
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upon  appeal  t^  tbe  appellate  diviuion  of  the  Biipreme  ooort 
fro  II  a  liual  judgment  and  order,  graniing  or  reiasing  a  new 
triul,  rendered  by  the  same  cfurt.  Appeals  from  inferior  and 
local  courts  heretofore  heard  in  the  court  of  common  pleas 
for  tbe  city  and  county  of  New  York  aud  the  superior  court 
of  Buffido,  may  be  taken  to  the  supreme  court. 

§  1341.  [  Am'd  1877,  1890.1  An  appeal  authorised  by  the 
last  Rfction  must  be  taken  within  thirty  days  after  service 
upon  t'  e  attorney  for  the  appellant,  of  the  copy  of  the  judg- 
ment, and  written  notice  of  the  entry  thereof ;  security  is  not 
required  to  perfect  the  appeal,  but  to  stay  the  execution  of 
thejudgmeiit  security  must  be  given,  and  the  snreties  may 
be  excepted  to,  and  must  justify,  as  upon  an  appeal  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amount,  or 
to  the  Rame  effect. 

Atf  Hun,  74;  §  1B42*  [/lm'dl881,  1895,  amtndmf^niUiUjkt^tci  January 
26  Id.  'a87;'  1,  lbi^6.  ]  An  appeal  may  also  be  taken  as  provided  by  sec- 
id  803.  tio.i  thirteen  hundred  and  forty,  from  an  order  affecting  a 
Diff^sio  Bubgiautial  right,  made  by  the  court  or  a  judge,  in  an  action 
lu'iN.Y.sss.  brought  in,  or  t£dLen  by  appeal  to,  a  court  spedffed  in  the 
last  Hcction. 

§  18  4  3*  [  ArrCd  1877.]  An  appeal,  authorized  by  the  last 
section,  must  be  taken,  within  sixty  days  after  service  upon 
the  Attorney  for  tbe  appellant,  of  a  copy  of  the  order,  and 
written  notice  of  the  entry  thereof.  Security  is  not  required 
to  perfect  it;  but  it  does  not  stay  the  execution  of  the  order 
from  which  it  is  taken.  The  appellate  court,  or  a  j  udge  there- 
of, may  direct  such  a  stay,  upon  such  terms,  as  to  security 
or  otherwise,  as  justice  requires. 

:C^sc.3t')2.  §1844.  \^Am\d  1895,  atMndxMeniio  take dfect  Janmry  1, 
1896.  ]  An  appeal,  taken  as  prescribed  in  this  title,  must  be 
hea-  d  by  tbe  appellate  division  of  the  supreme  court  except 
that  appeals  from  the  judgment  of  any  district  court  or  of 
the  city  conrtin  the  dty  of  New  York,  may  be  heard  by  the 
appellate  division  of  the  supreme  court,  or  by  such  justice 
or  justices  of  the  supreme  court  as  may  be  designated  for 
tbat  purpose  by  the  justices  of  the  appellate  division  sitting 
in  tbe  fir  t  j  udicial  department.  In  case  an  appeal  is  heard 
by  a  j  nstice  or  justices  of  the  supreme  court  as  hereinbefore 
provided,  the  justice  or  justices  by  whom  such  appeal  was 
determined,  mav  allow  an  nppeal  to  be  taken  to  such  ap- 
pellate division  from  such  determii  ation;  and  appeals  from 
inferior  courts  heretofore  heard  by  the  superior  court  of 
Buffalo  shall  be  heard  by  the  appellate  division  of  the  su- 
preme court  in  tbe  fourth  judicial  department,  or  by  such 
justice  or  justices  of  the  supreme  couii  as  may  be  desi^ated 
for  tbat  purpose  by  the  justices  of  tbe  appellate  division  of 
tbe  foirtb  judicial  department.  Tbe  provisions  of  titlefourth 
of  this  ch.ipter,  relating  to  the  hearing  of  appeals,  taken  in 
the  supreme  court,  and  to  the  subsequent  proceedings  there- 
.up. in,  apply  to  nn  appeal  taken  as  prescribed  in  this  title, 
except  as  specified  in  the  next  section^ 
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§  1$45*     [Am'd  189  j,  amendment  to  take  effect  January  1, 
18^6.]    A  jadgmentor  order  of  the  appellate  division  ren- 
dered upon  an  appeal  authorized  by  this  title  must  be  entered 
in  the  oCBice  of  the  clerk  of  the  appellate  division  in  the  de- 
partment in  which  the  court  below  is  located.    A  certified 
copy  thereof  annexed  to  the  papers  transmitted  from  the 
court  below  must  be  transmitted  by  the  clerk,  npon  payment 
of  his  fees,  to  the  clerk  of  the  county  where  the  court  from 
which  Hie  appeal  was  tnken  is  situated,  ond  shall  constitute 
the  judgment  roll  and  remain  in  his  office.  The  filing  of  the 
judgment-roll  or  the  entry  of  the  order  as  prescribed  in  this 
s  ction  is  a  sufficient  authority  for  any  proceeding  in  the 
court  below  or  before  the  judge  or  justice  who  made  the 
order  appealed  from  which  the  judgment  or  order  of  the  ap- 
pellate court  directs  or  permits.     Bnt  where  the  execution 
of  l^e  judgment  or  order  of  the  appellate  court  is  stayed  by 
aa  upi>eal  to  the  court  of  appeals,  the  proce'^dings  in  the 
court  below  or  before  the  judge  or  justice,  who  made  the 
order  are  st^ijed  in  like  manner.  A  judgment  or  order  of  the 
supreme  court,  rendered  upon  an  appeal  from  a  judgment 
of  any  district  court  or  of  the  dty  court  of  Ne^  York,  or  an 
appeal  heretofore  heard  by  the  superior  court  of  Buffalo, 
ikiust  be  entered  in  the  office  of  tne  clerk  of  the  county 
wherein  the  court  below  is  located,  and,  with  the  papers 
transmitted  from  the  court  below,  forms  the  judgment  roll 
which  mnst  be  filed  in  the  same  office.    Where  the  appeal  is 
from  the  city  court  of  New  York,  the  judgment  or  order  of 
the  supreme  court  must  be  entered  in  the  office  of  the  clerk 
of  the  said  court. 


29  Abb.  N.O 
479. 


TITLE  XV. 


Appecd  to  the  appellaie  division  of  the  supreme  court. 


1346.  Appeal  from  J  adgmenL 

1347.  Appeal  from  order. 

13 iS.  Id.;  wben  made  out  of 
court :  powers  of  appel- 
late divialon  to  grant 
orders. 

1340.  Appeal  from  ioterlocn- 
tory  judgment. 

1860.  App4>al  from  final  judg- 
ment, after  affirmance 
of  InterloCntory  Judg- 
ment, or  denial  of  new 
trfaL     Review  in  tbe 


court  of  appeals. 
I  195L  limitation  of   time;    or- 
der   to    stay    proceed- 
ings. 

1362.  Stay  of  proceedings  witb- 

out  order. 

1363.  Upon  what  papers  appeal 

to  be  beard. 

1364.  Entry  of  judgment  or  or- 

der :  judgment  roU. 
1366.  Hearing,  eto.»  In  tbe  su- 
preme court. 


{  1S4^    [i4m'dl895,  amendment  to  take  effect  January  1,  19  Hun.  7. « 
1896,]     An  appeal  may  be  tiken  to  the  appellate  diMsion  of 
the  supreme  court  from  a  firal  judgment  rendered  in  the 
Fu:  remo  court  or  in  nny  snperirtr  nity  ronrt.  prior  to  the  first 
day  of  January,  one  t'.OTiSArd   igbt  h  ndred  and  niaeiy  sii, 
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and  from  a  final  judgment  rendered  in  the  svpreme  court 
after  said  day  as  follows  : 

47  Hun,  152.  1.  Where  the  jadgment  was  rendered  upon  a  trial  by  a 
referee,  or  by  the  court  without  a  jury,  the  appeal  may  be 
token  upon  questions  of  law,  or  upon  the  facts,  or  upon 
both. 

2.  Where  the  judgment  was  rendered  upon  the  Terdict  of 
a  jury,  the  appeal  may  be  taken  upon  questions  of  law. 


88  Han,  925.  ^g^g  j  j^  appeal  may  be  taken  to  the  appellate  division  of 
16  MiBo.  160.  Ui«3  supreme  court,  from  an  order  made  prior  to  the  first  day 
of  January,  one  thousand  eight  hundred  and  ninety-siz,  in. 
Au  action  upon  notice,  at  a  special  term  or  a  trial  term  of  a 
superior  city  court,  or  of  the  supreme  court»  or  at  a  term  of 
the  citcuit  court,  and  from  an  order  made  ^.t  a  special  term 
or  trial  term  of  the  supreme  court,  after  said  day,  in  either 
of  the  following  OHses: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies 
a  provisional  remedy;  or  settles  or  grants  or  refuses  an 
application  to  resettle  a  case  on  appeal  or  a  bill  of  excep- 
tions. 

86Han.  43i.  2.  Where  it  grants,  or  refuses  a  new  trial;  except  that 
where  specific  questions  of  fact,  arising  upon  the  issues,  in 
an  action  triable  by  the  coart,  have  been  tried  by  a  jury, 
pursuant  to  an  order  for  that  purpose,  as  prescribed  in  sec- 
tion nine  hnndred  and  seventy-one  of  this  act,  an  appeal  can 
not  be  taken  from  an  order,  granting  or  refusing  a  new  trial 
/         upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5  Where,  in  effect,  it  determines  the  action,  and  prevents 
a  judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State 
to  be  unconstitutional;  and  the  determination  appears  from 
the  reasons  given  for  the  decision  thereupon,  or  is  neces- 
sarily  implied  in  the  decision.  An  order,  made  upon  a 
summary  application,  after  judgment,  is  deemed  to  have 
been  made,  in  the  action,  within  the  meaning  of  this  sec- 

tiOD. 


87K.T.409.  §  1848*  [Am*(21895,  amendfTten/  %o  take  ^fed  January!^ 
189G.  ]  An  appeal  may  also  be  taken  to  the  appellate  division 
of  ihe  supreme  court,  from  an  order,  made  in -an  actiOij, 
upon  notice,  by  a  judge  or  justice,  out  of  court,  in  a  caaa 
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where  an  appeal  might  have  been  taken,  as  prescribed  in  the 
last  section  if  the  order  had  been  made  by  the  court.  The 
appellate  diyision  shall  have  power  to  yactite  or  modify, 
without  notice,  or  upon  such  notice  as  it  shall  deem  proper, 
any  order  in  an  action  or  special  proceeding  made  by  a 
j  ustice  of  the  supreme  court  or  by  the  court  without  notice 
to  the  adverse  party ;  it  may  grant  a  stay  of  proi  eedings  upon 
any  judgment  or  order  of  the  supreme  court  from  wliich  an 
appeal  is  pending,  and  may  grant  any  order  or  provisional 
remedy  which  has  been  applied  for  without  notice  10  the 
adverse  party,  and  refused  by  the  supreme  com  tor  a  justice 
thereof. 


§  1H49.     [Am'd  1893,  1895,  amendment  to  take  effect  Jan-  1  Month,  ,L. 

wiry  1,  189  >.  J    An  appeal  mny  also  be  takeu  to  the  uppellate  ^  qqq  ^q 

division  of  the  supreme  coait,  from  an  iuterlocutory  judg-  93N.  yImo'; 

ment  rendered  at  a  special  term  or  trial  term  of  the  supreme  121  Id.  166. 
(ourt,  or  entered  upon  the  report  of  a  referte. 


§  1B60.  [Am*d  1895,  amvidmeni  to  take  effect  January  1,  V\°^'  ^ 
1896.]  Where  final  jadgmeut  IS  taken,  at  a  special  term  or  i«u  1^77.57. 
trial  term,  or  pursuant  to  the  directions  of  are>eree,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  couit  of  an  interlocutory  judgment  or  after  tie 
ranisal  by  the  appellate  division  of  a  new  trial,  either  upon 
an  appHcation,  made,  in  tLe  first  instance,  at  a  term  of  the 
appelfae  division,  or  upon  an  appeal  from  an  order  of  the 
special  term,  or  of  the  judge,  before  whom  the  issues,  or 
qnestion-t  of  fact,  were  tried  by  a  jury;  an  appeal  to  the  ap- 
pellate division,  from  the  final  judgment,  biings  up  for 
review,  only  the  proceedings  to  take  the  final  judgment,  or 
upon  which  the  final  judgment  was  tHkeu,  includiug  the 
hearing  or  trial  of  the  other  issues  in  the  action,  if  nny.  If 
an  nppe<)l  is  taken,  to  the  oonrt  of  appeals,  from  the  (let*  r- 
miniition  '^f  the  appellate  division,  upon  the  appeal  from  the 
final  jndgment,  the  determination  of  the  appellate  division, 
affirming  the  i  11  terlocatoi-y  judgment,  or  refusing  the  new 
trial,  II -ay,  at  the  election  of  fitber  party,  be  reviewed 
therenpoD.  If  the  respondent  elects  to  bring  it  up  for  review, 
he  may  take  a  cross-appeal  therefrom,  notwithb tending 
the  expiration  of  the  time  to  take  an  original  appeal  there- 
from. 


6  1851«  [ilm'dl895,  amendment  to  take  effeet  January  1,  1  Month.  L. 
1896.]  Ad  appeal  authorised  by  this  title,  must  be  taken,  S?]L  ^-^^ 
within  thirty  days  after  service,  upon  the  attorney  for  the  ^»  «•«•»». 
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30  Hon.  676;  appollant,  of  a  oopy  of  the  judgment  or  order  appealed  from, 

25  Id. '316*  aud  a  written  notice  of  the  entry  thereof.    Security  is  not 

43  Id.  320.      required  to  perfect  the  appeal ;  but  except  where  it  is  other- 

I3^(jiv.  Pro.  ^iso  specially  prescribed  by  law,  the  appeal  does  not  stay 

6  Dem.  287.    the  execution  of  the  judgment  or  order  appealed  from;  un- 

8  N  Y.  8Ute  less  the  court,  in  or  from  whiuh  the  appeal  is  tiiken,   or  a 

f'\Y^s^'       J  ^^^  thereof,  makes  an  order,  directing  such  a  stay.     Such 

3^.Y   upp.   ^^  order  may  be  made,  and  may,  from   time  to  time,  be 

mo  tified,  upon  such  terms,  as  to  security  or  otherwise,  as 

justice  requires.  If  security  is  ^ven,  either  as  a  condition  of 

granting  the  order,  or  as  prescribed  in  the  next  section,  the 

provisions  of  title  second  of  this  chapter  apply  thereto,  as 

it  the  appellate  division  of  the  supreme  court  was  specified 

in  those  provisions,  in  place  of  Uie  appellate  court,  and  a 

j  ndge  of  the  same  court,  in  place  of  a  judge  of  the  court 

below. 

20  Hnn,  316.  g  1352.  Upon  an  appeal  from  a  flual  judgment,  taken  as 
259^*^"  ^^'  prescribed  in  this  title,  the  appellant  may  give  the  security, 
40  Hun,  667.  required  to  perfect  an  appeal  to  the  court  of  appeals,  from  a 
15  Civ. 'pro.  j  udgment  of  the  same  amount,  or  to  the  same  effect;  and  to 
t?A  V  V  QR1  ^^7  ^^®  execution  thereof.  In  that  case,  the  execution  of  the 
j  udgment  appealed  from  is  stayed,  as  upon  an  appeal  to  the 
court  of  appeals,  and  subject  to  the  same  conditions. 


146  N.T.  251. 


4«»  Hnn  545  5  1S58.  lAm*d  1895,  amendmeTit  to  take  ^ect  January 
'^5  ^.Y  Slate  I*  ^896.]  An  appeal  from  a  final  judgment,  taken  as  pre- 
Kep.  326.  scribed  in  this  title,  must  be  heard  upon  a  certified  oopy  of 
85  N.  T  368.  the  notice  of  appeal,  of  tbe  judgment-roll,  nnd  of  the  case  or 
notice  of  exceptions,  if  auy,  filed  as  prescribed  by  law,  or  the 
general  rules  of  practice  after  the  entry  of  tbe  judgment  and 
either  before  or  after  the  appeal  is  taken.  An  appeal  from 
an  interlocutory  judgment,  or  from  an  order,  taken  as  pre- 
scribed in  this  title,  must  be  heard  upon  a  certified  copy  of 
the  notice  of  appeal  and  of  the  papers  used  before  the  court, 
judge  or  justice,  upon  the  bearing  of  the  demurrer,  applica- 
tion for  judgment,  or  motion  as  the  case  requires.  Dnless 
tbe  appellate  division  sball  in  a  special  case  otiierwise  diiect, 
before  an  appeal  sball  be  placed  upon  the  calendar,  the  ap. 
pellant  nhall  file  with  the  clerk  of  the  appellate  division  the 
case  and  exceptions  or  the  other  papers,  upon  which  the 
appeal  shall  be  heard,  pr  nte  1  a8  required  by  the  rules  of 
practice;  in  case  the  appeal  is  from  a  judgment  the  printed 
ease  and  exceptions  must  bn  ordered  tiled  by  the  justice  or 
referee  before  whom  the  case  was  tried. 

82N.Y.866.  §  1354.  [ilm'dl879.]  When  judgment  of  affirmance  is 
rendered  upon  the  appeal,  the  judgment-roll  consists  of  a 
copy  of  the  judgment  annexed  to  tbe  papers,  upon  which  the 
appeal  was  heard.  Where  subsequent  proceedings  are  taken, 
at  tbe  special  term  or  trial  term,  before  the  entry  of  final 
judgment,  the  judgment  roll  must  also  contain  the  proper 
papers  relating  thereto. 
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§  135S.  [^9n'dl895,  amendment  to  take  effect  January  1^ 
18U6.]  An  appeal  taken  to  tbe  appellate  divihion  of  the 
sapreme  court,  ad  presoribed  in  this  title,  mnRt  be. heard  in 
the  depirtment,  embraciDg  the  c(»nnty,  in  which  the  jud|^. 
mentor  order  appealed  from  iseutered;  unless  an  order  la 
made,  as  prescribed  in  section  two  hundred  and  thirty-one 
of  this  act,  directing  that  it  be  heard  in  anotber  departtnenr, 
or  nniess  appeals  pending  in  one  department  areiransfeired 
for  hearing  and  determination  to  auother,  pnrsuant to  article 
SIX,  section  one,  of  the  constitution.  The  order  made  npou 
the  appeal  must  be  entered  in  the  office  of  the  clerk  of  the 
appellate  division,  and  a  certified  copy  thereof  with  f  he 
origin al  ease  or  papers  upon  which  the  appeal  was  heard, 
filed  as  proTidCxi  in  section  thirteen  hundred  and  fifty-three 
most  be  transmitted  by  the  clerk  upon  payment  of  his  fees, 
to  the  clerk  of  the  county  where  the  judgment  or  order  ap- 
pealed ^om  was  entered,  and  upon  such  certified  copy  of 
the  order  and  the  case  or  papers  upon  which  the  appeal  was 
henrd,  the  county  clerk  shall  enter  the  judgment  in  his 
ofilce. 


TITLE  V. 

Appeal  from  a  final  determinaiion  in  a  special  proceeding, 

f  1366.  Appeal  from  order  m»de  peal. 

in  the  same  court.  I  1360.  Stay      of      proceeding!  ; 

1357.  Id.;  when   made  by  an-  hearing  of  appeal;  de» 

other  court  or  judge.  cialon  thereupon. 

1358.  Intermediate    order  may  1361.  This  title  qualified.    Ap- 

be  reviewed.  plication  of  proviidona 

1369.  limitation  of  time  to  ap-  relating  to  actions. 


§  13o6.  [ilm*d  1877,  1895,  amendment  to  take  effect  Jan- 
uary 1, 1896.]  An  appeal  may  be  taken,  t  >  the  app  llate  di 
▼isiou  of  the  supreme  court,  from  an  order,  aiffecting  a 
substiintial  right,  maie  in  a  special  proceeding,  at  a  special 
term  or  a  trial  term  of  the  supreme  court;  or  made  by  a  jus- 
tice thereof  ia  a  special  proceeding  instituted  before  him, 
pursaant  to  a  special  statutory  proviHion;  or  iDstituted 
Def ore  another  judgei  and  tran/^f erred  to,  or  continued  be- 
fore him. 


§  1S67.  Ii4m'dl877,  1895,  amendment  to  take  rffed  Jan-  w  Abb.N.c 
uarif  1,  1896.  J  An  appeal  may  also  be  taken  to  the  appellate  ^^f^  ^  372. 
diyision  of  the  supreme  court,  from  an  order,  affecting  a 
Bubstintial  right,  made  by  a  court  of  record,  possessing 
Otiginal  jurisdiction  or  a  judge  thereof,  in  a  special  proceed- 
ing instituted  in  that  court,  or  beforn  a  judge  thereof,  pur- 
suant to  a  special  Kt»it  a  tory  p'ovif^ion;  or  instituted  b^ore 
anoth*"?  jndge,  an<l  traiwferrt-d  to,  <»r  c  «ntinned  before,  the 
judge  who  made  the  final  order.    Jiut  thin  beciion  does  not 
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apt>ly  to  n  case  where  an  appeal  from  the  ot^ler  10  a  <  onit 
other  than  the  appellate  dmaion  ot  the  vnpreme  court,  is 
expreaidj  given  by  statute. 

^  1368.  {Ani'd  1S77.]  An  appeal,  authorized  by  this  title^ 
bnnes  up  for  review,  any  preceain^  order,  made  in  the  course 
of  the  special  proceeding,  involving  the  merits,  and  neces- 
sarily afiectin^  the  final  order  appended  from,  which  is  speci- 
fied in  the  notice  of  appeal. 

J\  1869.  An  appeal,  authorized  by  this  title,  must  be 
en  within  thirty  days  after  service  of  a  copy  of  the  final 
order,  from  which  it  is  taken^  with  a  written  notice  of  the 
entry  thereof,  upon  the  appellant ;  or,  if  he  appeared,  upon 
the  hearing,  by  an  attorney  at  law  or  an  attorney  in  fact, 
upon  the  person  who  so  appeared  for  him. 

§  1380.  The  provisions  of  title  fourth  of  this  chapter,  re- 
lating to  perfecting  an  appeal  from  an  order,  taken  as  there- 
in prescribed ;  to  staying  the  execution  of  the  order  appeaJed 
from ;  to  hearing  the  apj^eal ;  and  to  the  entry  and  enforce- 
ment of  the  order  made  upon  the  appeal  apply,  where  an  ap- 
peal is  taken,  as  prescribed  in  this  title,  except  as  otherwise 
specially  prescribed  by  law. 

§  1361.  This  title  does  not  confer  the  right  to  appeal 
from  an  order,  in  a  case,  where  it  is  specially  prescribea  by 
law,  that  the  order  cannot  be  reviewed.  The  proceedings 
upon  an  appeal,  taken  as  prescribed  in  this  title,  are  governed 
by  the  provisions  of  this  act^  and  of  the  general  rules  of  prac- 
tice, relating  to  an  appeal  m  an  action,  except  as  otherwise 
specially  prescribed  by  law. 

CHAPTER  Xra. 

EXECUTIONa 

TITLE  L— Forms  of  execution  ;  time  and  manner  of  la- 

SUINQ   AN   execution;    OENERAli  DUTIES    AND 
liabilities  of  OFFICERS. 

TITLE  n.— Execution  aqainht  propertt. 
TITLE  lU.— Execution  against  the  person. 

TITLE  L 

Forms  of  execution  ;  time  and  manner  of  issuing  an  eooeou' 
lion;  general  diUies  and  liabilities  of  officers, 

i  1862.  To  whom  ezeontion  df-       ]  1371.  Id.;  agHinHtezecaior^ete. 

reeled:  prorlsion  where  1372.  Id.;  agnioBt  the  pervoo 

sheriff  It)  a  party.  1373.  Id.;    for  delivery  of  prop- 

1363.  Time  of  receipt  to  be  in-  erty.      How       money, 

doraed  on  execution.  recovered     by     same 

1S64.  The  different  kinds  of  ex-  judgment,  may  be  ool- 

ecution.  lected. 

196S.  To  what  coanties  ezeca-  1374.  Separate          executions, 

tions  may  issue.  where  separate    sums 

1366.  Qeneral  requisites  of  eze-  awarded. 

cutioDs.  1375.  Ezeoatlon     of    ooorse, 

1867.  Id.;  when  issued  on  filing  within  five  yeacs. 

transcript    from    Jus-  1376.  Execution,  after  death  of 

tice*s  court,  etc.  judgment  creditor. 

1368.  Requisites  of  execution  1377.  When  execution  may  he 

for    the   collection    of    -  issued  after  five  years. 

money.  1378.  Id.;  leave,  how  obtained. 

1809.  Id.;  against  property.  1879.  No  execution  against  de- 

ISTOl  Id.;  where  a   warrant  of  cedent,  exoept,  etc. 

attachment    has  been  1380.  Leave  required  to  iaaoe 

iasued,  execution  against  de* 

cedent's  property. 
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i  1881.  LeaT«,  how  obtained. 

1382.  Time  of  stay  by  order, 

elc.»not  reokoaed  un* 
der  this  title. 

1383.  Execution    ugainst  sur- 

TiTing  Judgment  debt- 
ors. 

1884.  Sale  on  execution,  etc.; 
when  and  how  con- 
ducted. 

1385.  Penalty  for  Uking  down 


or  deCftcing  notice  of 
sale, 
if  1889.  Validity  of  sale,  when  not 
affected  by  sheriff's  de- 
fault, etc. 

1387.  Purchases  on  such  sale, 

by  certain  offlcera,pro 
hibited. 

1388.  When   execution  to    be 

enforced     by     under- 
sheriff. 


§  1362.  An  execution  must  be  directed  to  the  sheriff,  uiir 
1«6S  he  is  a  part^  or  interested  ;  in  which  case  it  must  he 
directed  as  prescribed  in  section  one  handred  and  seventy- 
tiiree  of  this  act.  But  the  court  may,  in  its  discretion,  order 
an  execution,  issued  upon  a  judgment  rendered  against  » 
sheriff,  either  alone  or  with  another,  to  be  directed  to  a  per- 
son, designated  in  the  order,  instead  of  to  the  coroners,  or  » 
particular  coroner ;  in  which  case  it  must  be  so  directed. 
The  person  so  designated  must  be  of  full  age,  a  resident  of 
the  State,  and  not  a  party  to  the  action,  or  interested  therein. 
Where  the  execution  is  issued  upon  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money,  the  order 
does  not  take  effect,  until  the  person  so  designatea  exe("ite& 
and  files  in  the  clerk's  office,  a  bond  to  the  people,  with  at 
least  two  sureties,  approved  by  a  judge  of  the^)sourt,  or  a 
oounty  judge,  in  a  penal  sum.  fixed  by  the  order,  not  leas  than 
twice  the  sum  to  be  coUectea  by  virtue  of  the  execution ;  con- 
ditioned for  the  faithful  performance  of  his  duties  under  the 
execution.  A  certified  copy  of  the  order,  and,  where  it  re- 
quires a  bond  to  be  given,  the  clerk's  certificate  that  a  bond 
has  been  filed,  as  required  by  the  order,  must  be  attached  to 
the  execution.  The  person  so  designatea  is  deemed  an  officer ; 
and^  with  respect  to  that  execution,  he  is  subject  to  the  obli- 
gations and  liabilities,  and  has  the  power  and  authority  of  a 
coroner,  and  is  entitled  to  fees  accordingly. 

§  1363.  The  sheriff,  to  whom  an  execution  is  directed  78  Him,  58i. 
and  delivered,  must,  upon  the  receipt  thereof,  indorse  there- 
upon a  memorandum  of  the  day,  hour  and  minute,  when  he 
received  it 

§  1364.  There  are  four  kinds  of  execution,  as  follows : 

1.  Against  property. 

2.  Against  ihe  person. 

3.  For  the  delivery  of  the  possession  of  real  property,  with 
or  without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  coui't|  from  which  it  is 
issued. 

§  1366.  An  exeution  against  property  can  be  issued  only 
to  a  county,  in  the  clerk's  office  ot^  which  the  iud^ent  is  29  Hun^  644. 
docketed.  An  execution  against  the  person  may  be  issued  to  llOJ».x.36e. 
any  county.  An  execution  for  the  delivery  of  tne  possession 
of  real  property,  must  be  issued  to  the  county,  where  the 
property,  or  a  part  thereof,  is  situated.  An  execution  for  the 
delivery  of  the  possession  of  a  chattel,  may  be  issued  to  any 
oounty,  where  the  chatt«l  is  found ;  or  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed.  Executions,  upon 
the  ssime  judgment,  may  be  issued  at  the  same  time|  io  two 
or  more  different  coimties. 
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}  1106,  Con-  §  1366.  An  execution  must  intelli^bly  describe  the  judg- 
sol.  Act.  ment,  stating  tbe  names  of  the  parties  m  whose  favor,  and 
88N.T.  611.  agaizist  whom,  the  time  when,  and  the  court  in  which,  the 
judgment  was  rendered ;  and,  if  it  was  rendered  in  the  su- 
preme court,  the  county  in  which  the  judgment-roll  is  filed. 
It  must  require  the  sheriff  to  return  it  to  Die  proper  clerk, 
within  sixty  days  after  tbe  receipt  thereof.  Except  as  other- 
wise prescribed  in  the  next  section,  it  must  be  made  return- 
able to  the  clerk,  with  whom  the  judgment-roll  is  filed. 

§  1367.  Where  an  execution  is  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  was  rendered,  upon  filing  a 
transcript  of  the  judgment  rendered  in  the  latter  court,  it 
must  also  specify  tne  clerk,  with  whom  the  transcript  is  filed, 
and  the  time  of  'filing ;  and  it  must  be  made  retumaole  to  that 
clerk.  If  the  judgment  was  rendered  in  a  justice's  court,  it 
must  specify  the  justice's  name :  and  it  must  omit  the  specifi- 
cation, respecting  the  filing  of  tne  judgment-rolL 

lCityCt.888.  §  1368.  An  execution,  issued  upon  a  judgment  for  a  sum 
of  money,  or  directing  ihe  payment  of  a  sum  of  money,  must 
specify,  in  the  body  thereof,  the  sum  recovered,  or  directed 
to  be  paid,  and  the  sum  actually  due  when  it  is  issued.  It 
may  specify  a  day,  from  which  interest  upon  the  sum  due  is  to 
be  computed ;  in  which  case,  the  sheriff  must  collect  intend 
accordingly,  until  the  sum  is  paid.  If  all  the  parties,  against 
whom  the  judgment  is  rendered,  are  not  judgment  deDtors, 
the  execution  must  show  who  is  the  judgment  debtor. 

HON  T.  366.  §  1360.  An  execution  against  property  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's  office  of  the  county  to  which 
it  is  issued,  specify  tbe  time  when  the  judgment  was  docketed 
in  that  county.  It  must,  except  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  substantially  require  the 
sheriff  to  satisfy  the  judgment,  out  of  the  personal  property 
of  the  judgment  debtor ;  and,  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  property,  belon^ng  to  him, 
at  the  time  when  the  judgment  was  docketed  m  the  clerk's 
office  of  the  county,  or  at  any  time  thereafter. 

18iN.Y.627.  §  1370.  Where  a  warrant  of  attachment,  issued  in  the 
action,  has  been  levied,  by  the  sheriff,  the  execution  must 
substantially  require  the  sheriff  to  satisfy  the  judgment,  as 
follows : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  for- 
eign corporation,  and  the  summons  was  served  upon  him  or 
it,  without  the  State,  or  otherwise  than  personally,  pursuant 
to  an  order  obtained  for  that  purpose,  as  prescribed  in  chap- 
ter fifth  of  this  act,  and  the  judgment  debtor  has  not  appear- 
ed in  the  action ;  out  of  the  personal  property  attachecf,  and, 
if  that  is  insufficient,  out  of  the  real  property  attached. 

98  N.  Y.  1.  2.  In  any  other  case,  out  of  the  personal  property  attached; 

and,  if  that  is  insufficient,  out  of  the  other  personal  property 
of  the  judgment  debtor ;  if  both  are  insufficient,  out  of  the 
real  property  attached ;  and,  if  that  is  insufficient,  out  of  the 
real  property,  belonging  to  him,  at  the  time  when  the  judg- 
ment was  docketed  in  the  clerk's  office  of  the  county,  or  at 
any  time  thereafter. 

tt  Hon.  14  §  l®'^^"  An  execution  against  real  or  personal  property, 
in  the  hands  of  an  executor,  administrator,  heir,  devisee, 
legatee,  tenant  of  real  property,  or  trustee,  must  substan-* 
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tially  require  the  sheriff  to  satisfy  the  judgment,  out  of  that, 
property. 

§  1372.  An  execution  against  the  person  must  substan- 
tially require  the  sheriff  to  arrest  the  jud^ert  debtor, 
and  commit  him  to  the  jail  of  the  county,  until  he  pays  the 
judgment,  or  is  discharged  according  to  law.  Except  where 
It  may  be  issued,  without  the  previous  issuing  and  return  of 
an  execution  against  property,  it  must  recite  the  issuing  and 
return  of  such  an  execution,  specifying  the  county  to  which  it 
was  issued. 

§  1873.  An  execution  for  the  delivery  of  the  possession  of  1  Ci^yGtS88^ 
real  property,  or  a  chattel,  must  particularly  describe  the  prop- 
erty, and  designate  the  part^  to  whom  the  judgment  awards 
the  possession  thereof ;  and  it  must  substantially  require  the 
sheriff,  to  deliver  the  possession  of  the  property,  within  his 
county,  to  the  party  entitled  thereto.  If  a  sum  of  money  ia 
awarded  by  the  same  judgment,  it  may  be  collected,  by  virtue  ^ 

of  the  same  execution ;  or  a  separate  execution  may  be  issued 
for  the  collection  thereof,  omitting  the  direction  to  deliver 
poesession  of  the  property.  If  one  execution  is  issued  for  botlk 
purpose^  it  must  contain,  with  respect  to  the  money  to  be 
collected,  the  same  directions  as  an  execution  against  prop- 
erty, or  against  the  person,  as  the  case  requires. 

§  1374.  Where  a  judgment  awards  different  sums  of 
monev,  to^QT  against  mffereut  parties,  a  separate  execution 
may  be  issued,  to  collect  each  sum  so  awarded ;  subject  to  the 
power  of  the  court,  to  control  the  enforcement  of  the  execu- 
tions, upon  motion,  where  the  collection  of  one  execution  vfili, 
wholly  or  partly,  satisfy  another. 

§  1 375.  Except  as  otherwise  specially  prescribed  by  law, 
the  party  recovering  a  flnul  judgment,  or  his  assif^nee,  may 
Lave  execution  thereupon,  of  course,  at  any  time  within  five 
yesLTs  after  the  entry  of  the  judgment. 

§  1376.  [^m'd  1877,  1885, 1887.]    VHiere  the  party  recov-  -^  aMi.  H. 
erine  a  final  iudgmeut  has  died,  execution  may  be  issued  at  ^^  ^g^ 
any  time  witiiin  five  years  after  the  entry  of  t.he  judgment, 
by  his  personal  representatives,  or  by  the  assignee  df  the 
judgment,  if  it  has  been  assigned,  and  the  execution  must  be 
mdorsed  with  the  name  and  residence  of  the  person  issuing 
the  same.    And  where  a  party  or  cue  or  more  of  several  par- 
ties against  whom  a  iudgment  for  the  recovery  of  possession 
of  real  property  has  oeen  obtained,  has  died,  an  order  grant- 
ing leave  to  issue  and  execute  such  execution  or  writ  of  pos- 
session may  be  granted  upon  giving  twenty  days*  notice  to 
the  occupimts  of  the  lands  so  recovered,  and  to  the  grantees 
or  devisees  of  said  deceased,  or,  if  he  died  intestate,  to  the 
heirs-at-law  of  said  deceased  ;  said  notices  to  be  served  in  the 
same  manner  as  a  summons  is  directed  to  be  served  in  an 
action  in  the  supreme  court. 

§  1877.  lAin'd  1879.]  After  the  lapse  of  five  years  from  87  n.  Y.  623. 
the  entry  of  a  final  judgment,  execution  can  be  issued  there-  :w  Hun,  142. 
upon,  in  one  of  the  following  cases  only  :  ui^*  j^**** 

1.  Where  an  execution  was  i.ssued  thercupt>n,  within  five    K«p.  w. 
years  after  the  entry  of  the  judfpiient,  and  has  been  returned 
wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  ctmrt,  grantmg  leave  to 
issue  the  execution. 

g  1878.  Notice  of  an  application  for  an  order,  granting) 
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leaye  to  issne  an  exeontion,  as  pnecribed  in  the  last  seclion, 
mnat  be  served  jpenonally  upon  the  adverse  party,  if  he  is  a 
resident  of  the  State,  and  persunul  servioe  can,  with  r  nson- 
able  diligence,  be  made  upon  him  therein ;  otherwise,  notice 
most  be  given  in  such  manner  as  the  oQort  directs.  'Where 
the  judgment  is  for  a  sum  of  money,  or  directs  the  paj  ment 
of  a  sum  of  money,  leave  shall  not  be  granted,  except  on 
proof,  by  affidavit,  to  the  satisfaotion  of  the  court,  that  the 
jadgment  remains  wholly  or  partly  unsatisfied. 


laoN  Y  8iSu       ^.  ^^7^«  ^  execntion  to  ooUect  a  sum  of  money  cannot 
146  K.T.  8&.  ^  iaaaed  aaainst  the  property  of  a  judgment  debtor,  who  has 
146  N.T.  842.'  died  since  the  enUy  of  the  judgment,  except  as  prescribed  in 
die  next  two  sections. 


38  Hun,  463;  §1880.  [ilm'd  1879, 1885, 1890, 1894.  ]  After  the  expiration 
Id  ^*M^^'  ^  ^^  ^^^  year  irom  the  death  of  a  party,  against  whom  a  final 
15  NT  state  jiidgment  fur  a  sum  of  mon^y,  or  directing  the  payment 
Bep.ai?:  84  of  a  sum  of  money  is  rendered,  the  jadgtLcnt  may  be 
Id.  489.  enforced  by  execution  against  anv  property  upon  which 

181M^80^'  ^^  ^  ^  ^^'^^  ^^  ^®  effect  as  if  the  judgment  dbbtor  was 
81  Haa  is2  BtiU  living.  Bui  such  an  execution  shall  not  be  issued,  nn- 
'  leas  an  order  granting  leave  to  issue  it  is  procured  from  tiie 
court,  from  which  the  execution  is  to  be  issued,  and  a  de- 
cree to  the  same  effect  is  procured  from  a  surrogate's  court  of 
this  state,  which  has  duly  granted  letters  testamentary  or 
letters  of  administration  upon  the  estate  of  the  deceased 
judgment  debtor.  Where  the  lien  of  the  judgment  was  cre- 
ated as  prescribed  in  section  twelve  hundred  i«nd  fifty -one 
of  this  act,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary 
or  letters  of  administration  have  been  duly  granted  upon  the 
estate  of  the  decedent,  and  for  that  purpose  snrh  a  hen  ex- 
isting at  the  decedent's  death,  continues  for  three  years  and 
six  months  thereafter,  notwithstanding  the  previous  e:ipira- 
tion  of  ten  years  from  the  filing  of  the  judgment-rolL  But 
where  the  decedent  died  intestate  and  letters  of  administra- 
tion upon  his  estate  have  not  been  granted  within  three 
years  after  lus  death  by  the  surrogate's  court  of  the  oounty  in 
which  the  decedent  resided  at  the  time  of  his  death,  or  if  the 
deoedtnt  resided  oat  of  the  state  at  the  time  of  his  deaths 


I 


§§  1380-1881     EXECUTION  GEKEEALLT.  279 

I 

and  lettoB  testamesUffy  or  lattora  of  adndnisltalioB  hme 
not  been  cranted  within  the  same  time  by  the  aoRo^ie's 
oonrt  of  the  oovnt^  in  whioh  the  property  on  whioh  the  judg- 
ment is  alien  is  ntnated,  aiiah  oonrt  may  grant  the  deoxee 
where  it  appears  that  the  decedent  did  not  leave  any  per- 
sonal property  within  the  State  npon  whioh  to  adm.nister. 
In  snch  oase  tiie  lien  of  the  judgment  existing  at  the  deoed- 
ent*s  death  oontannes  for  three  years  and  six  months  as  afore- 
said. Provided,  howeyer,  that  snch  judgment  lien,  existing 
at  the  decedent's  death,  npon  the  decedent's  real  property, 
or  some  portion  thereof,  may  be  enforced  and  payment  there* 
of  obtained  during  the  said  three  years  after  granting  of  let- 
ters testamentary,  or  letters  of  administration,  by  uie  pro- 
ceeding provided  and  prescribed  by  title  five  of  chapter 
eighteen  of  this  act.  But  this  section  shall  not  apply  to  real 
estate  which  shall  have  been  conveyed,  or  hereafter  may  be 
conreyed  by  t&e  deceased  judgment  debtor  during  his  life- 
time, if  such  convcmmce  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  ereditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been, 
or  may  hereafter  be,  dedared  fraudulent  by  the  judgment 
and  decree  of  any  oonrt  of  competent  jurisdioticn,  may  en- 
force his  said  j  adgment  again  st  such  real  property,  with  Uke 
efEeot  as  if  the  judgment  debtor  was  living,  and  it  shall  not 
be  necessary  to  obtain  the  leave  of  any  court  or  officer  to  ia- 
sue  such  execution,  and  the  snme  may  be  issued  at  any  tiasa 
to  the  sheriff  of  the  connty  where  such  property  is  or  may 
be  situated.  The  person  issuing  such  execution,  however, 
shall  annex  thereto  a  description  of  the  real  estate  against 
which  the  same  is  sought  to  be  enforced,  as  aforesaid,  and 
shall  indorse  on  f>ai'l  execution  the  words  'issued  under  sec- 
tion thirteen  hundred  and  eighty  of  the  code  of  civil  pro- 
cedure," whereujpon  said  sheriff  shall  enforce  said  execu- 
tion as  thert  in  duected,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal, 
and  all  proviBions  of  law  relating  to  the  sale  and  conveyance 
of  real  estate  on  execution  and  me  redemption  thereof  shall 
apply  thereto. 


61881.  Mm'dl889.]  Leave  to  issue  an  exeentioii  as  pre-  a^Han  12. 
scnbed  in  the  last  section,  must  be  procured  as  follows :  4  Bedf !  374. 

1 .  Notice  of  the  application  to  the  court  from  which  the  so  Hun,  67a 
execution  is  to  be  issued,  for  an  order  grantmg  \k«v  to  issue 
the  execution,  must  be  g^ven  to  the  person  or  persons  whose 
interest  in  the  property  will  be  affected  by  a  sale  by  vixtae 
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Of  fh«  execntioii,  and  also  to  the  executor  or  administrator  of 
the  judgment  debtor.  The  general  rales  of  praotioe  may 
prescrilM  the  manner  in  whidi  the  notice  mn.st  be  giTen ; 
nntil  provision  is  so  made  therein,  it  must  be  served  either 
pemonally  or  in  snoh  manner  as  the  court  prescribes  in  an 
order  to  show  cause.  Leave  shall  not  be  granted,  except 
npon  proof  by  affidavit,  to  the  satisfaction  of  the  ooiirt»  that 
the  judgment  remains  wholly  or  partly  nnsatisfied. 

1  Dem.8i9.  2.  For  the  purpose  of  procuring  a  decree  from  the  sono- 
gate*s  court  granting  leave  to  issue  the  execution,  the  judg- 
ment  creditor  must  present  to  that  court  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for  such  a 
decree ;  and  that  the  persons  specified  in  the  first  subdi- 
-vision  of  this  section,  may  be  cited  to  show  cause  why  it 
should  not  be  granted.  Upon  the  presentation  of  such  a  pe- 
tition the  surrogate  must  issue  a  citation  accordingly,  which 
said  citation  may  be  served  in  the  same  manner  as  is  pro- 
vided in  the  first  subdivision  of  this  section  for  the  service 
or  giving  of  a  notice  to  the  parties  or  persons  therein  men- 
tioned, and,  if  the  general  rules  of  practice  of  tbe  supreme 
court  do  not  provide  for  a  mode  of  giving  such  notice,  such 
dtatiou  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  urescribe,  or  as  is  otherwise  provided  by  law ; 
and,  upon  tne  return  thereof,  he  must  make  such  a  decree  in 
the  premises  as  justice  requires. 


§  1882*  Tbe  time  dunng  which  the  person,  entitied  to  en- 
force a  judgment,  is  stayed  from  enforcing  it,  by  the  pro- 
vision of  a  statute,  or  by  an  injunction  or  o<her  order,  or  in 
consequence  of  an  appeal,  is  not  a  part  of  tbe  time,  limited, 
by  this  titie,  for  issuing  an  execution  thereupon,  or  for  mak- 
ing an  application  for  leave  to  issue  such  an  execution. 


$  1888*  The  last  six  sections  do  not  affect  the  right  of  a 
judgment  creditor  to  enforce  a  judgment,  against  tiie  prop, 
erty  of  one  or  more  surviving  judgment  debtors,  as  if  all  the 
ju<igment  debtors  were  living.  la  that  case,  an  execution 
must  be  issued  in  the  usual  form  ;  but  the  attorney  f^^r  the 
Judgment  creditor  must  indorse  thereupon,  a  notice  to  the 
sheriff,  reciting  the  death  of  the  deceased  judgment  debtor, 
and  requiring  the  sheriff  not  to  collect  the  execution,  out  of 
any  property  which  belonged  to  him. 
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§  IZSim  [Am'd  1894.]  A  sale  of  real  or  personal  property, 
by  yirtne  of  an  execnUon,  orpnrsnant  to  the  direction  scon- 
tamed  in  a  judgment  or  order»  moat  be  made  at  pnblio  auc- 
tion, between  the  honr  of  nine  o'clock  in  the  morning  and 
sunset.  The  sheriff  to  whom  an  execution  is  issued  shall  at 
any  time  before  thesaleof  thepersonnl  property  levied  on  by 
him,  on  the  written  request  of  any  person  who  is  a  creditor 
of  the  person  against  wnom  the  writ  was  issued  under  which 
the  sheriff  levied  upon  the  property,  exhibit  to  such 
creditor  the  personal  property  so  levied  upon  under  said 
writ  and  permit  an  inspection  thereof  by  such  creditor  or  his 
agent. 


2S0      EXECXJTIOl^  AGAINST  PROPERTY.    SS  ld86-lS88 

§  1385.  A  person  who,  before  the  time  fixed  for  the  sale^ 
in  a  notice  of  the  sale  of  property,  to  be  made  by  virtue  of  an 
execution,  wilfully  takes  down  or  defaces  such  a  notice  put 
up  by  the  sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to 
the  judgment  civeditor,  and  the  same  sum  to  the  judgment 
debtor  ;  unless  the  notice  was  defaced^r  taken  down,  with 
the  consent  of  the  person  seeking  to  enforce  the  forfeiture,  or 
the  execution  was  previously  satisfied. 

§  1386.  An  omission  by  the  sheriff  to  give  notice,  as  re- 
quired by  law,  or  the  taking  down  or  defacing  of  a  notice, 
when  put  up,  does  not  effect*  the  validity  of  a  sale,  made  by 
virtue  of  an  execution,  to  a  purchaser  in  good  faith,  without 
notice  of  the  omission  or  offence. 

§  1387.  The  sheriff,  to  whom  an  execution  is  directed,  or 
the  under-sheriff  or  deputy -sheriff,  holding  an  execution,  and 
conducting  a  sale  of  property  by  virtue  thereof,  shall  not,  di- 
rectly or  indirectly,  purchase  an^^  of  the  property  at  the  sale. 
A  purchase  made  by  him,  or  to  his  use,  is  void. 

§  1388.  Where  the  sheriff,  to  whom  an  execution  is  de- 
livered, dies,  is  removed  from  office,  or  becomes  otherwise 
disqualified  to  act,  before  the  execution  is  returned,  his  under- 
sheriff  must  proceed  upon  the  execution,  as  the  sheriff  mi^ht 
have  done.  If  there  is  no  under-sheriff,  the  court,  from  which 
the  execution  issued,  may  designate  a  person  to  proceed 
thereupon ;  who  may  complete  the  same,  as  an  under-fdieriff 
might  have  done.  The  person  so  designated  must  give  such 
security  as  the  court  directs.  He  is  deemed  an  officer ;  and 
is  subject  to  the  same  obligations  and  liabilities,  and  has  the 
same  power  and  authority,  in  relation  to  the  object  of  his  ap- 

E:>Lntment,  as  a  sheriff,  and  is  entitled  to  fees  accordingly, 
ut  this  section  does  not  apply,  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  for  the  enforcement  of  an 
execution^  after  the  death,  removal  from  office,  or  other  dis- 
qualification, of  the  sheriCF,  or  under-sheriff. 

TITLE  IL 

Execution  against  property, 

AsncLB  1.  Property  exempt  from  levy  and  sale. 

2.  Lien  of  an  execution  upon  personal  property:  levy  npon 
and  sale  of  personal  property.  Rights  of  Indemni- 
tors of  sheriff. 

3.  Sale,  redemption,  and  conveyance  of  real  property;  righta 

and  liabilities  of  persons  interested. 

4.  Remedies  for  failure  of  title  to  real  properly  sold,  and  to 

enforce  contribution. 

ARTICLE  FIRST. 
Property  exempt  from  Levy  and  Sale. 

I  1889.  Certain  special  exempt-  emption  as    a  hoase* 

ions   not    affected   by  holder, 
this  article.                           |  1393.  Military     pay,    rewards, 

1390.  What  personal   propertv  etc.,  exempt  from  exe- 

is  exempt,  when  owned  cution  and  other  legal 

by  a  householder.  proceedings. 

1891.  Additional  personal  prop-  1394.  Right  of  action  for  tak- 

erty  exempt  in  certain  fng,  etc.,  exempt  prop- 

oases,  erty. 

1892.  Widow,  etc.,  or  married  1396.  Burying  ground;    when 

woman  entitled  to  ex-  exempted. 


*  So  in  originaL 
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I  1306.  Hov    exempt     burying 
ground  designated. 

1397.  Homestead,     when     ex- 
empted. 

1308.  How  exempt  homestead 
designated. 

1390.  Married  woman's  home- 
stead; when  exempt* 
ed. 
When  exemption  to  con- 
tinue after  owner's 
death. 


1400. 


2  1401.  Exemption;  when  not 
afleoted  by  teroporarr 
suspension  of  resi- 
dence. 

1402.  If  rahie  of  homei*tead  ex- 
ceeds  one  thousand 
dollan*,  lien  attaches  to 
surplus. 

1403.  Id.;  how  proceeds  to  be 
marshalled  when  prop- 
erty is  sold. 

1404.  Exemption  of  real  prop- 
erty; how  cancelled. 

§^  1389.  The  enumeratioiii  in  this  article,  of  the  property 
vrhich  ia  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
does  not  repeal  any  special  provision  of  law.  relating  to  such 
an  exemption,  which,  by  its  terms,  is  applicaole  only  to  a  par- 
ticular class  of  persons,  or  corporations,  or  to  a  particular 
locality,  or  otherwise  to  a  special  case. 

§  130O.  lAm'd  189L]  3«Hun«lS. 

The  following  personal  property,  when  own-  76  Hon.  4Wi 
ed  by  a  householder,  is  exempt  from  levy  and  sale  by  virtue 
of  an  execution,  ana  each  movable  article  thereof  continues 
to  be  so  exempit,  while  the  family  or  any  of  them,  are  remov- 
ing from  one  residence  to  anotherr 

1.  AU  spinning  wheels,  weaving  looms,  and  stoves,  put  up 
or  kept  for  use  m  a  dwelling  house ;  and  one  sewing  machine 
"With  its  appurtenances. 

3.  The  family  Bible,  family  pictures  and  school  books,  used 
by  or  in  the  family ;  and  other  books,  not  exceeding  in  value 
fifty  dollars,  kept  and  used  as  part  of  the  family  library. 

8.  A  seat  or  pew,  occupied  by  the  judgment  debtor  or  the 
family,  in  a  place  of  public  worship. 

4b  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  mana- 
factured  therefrom:  one  cow;  two  swme;  the  necessary 
food  for  those  animals ;  all  necessary  meat,  flsh,  flour,  grocer- 
ies, and  vegetables,  actuallv  provided  for  family  use,  and 
necessary  fuel,  oil  and  candles,  for  the  use  of  the  family  for 
sixty  day& 

5.  All  wearing  apparel,  beds,  bedsteads  and  bedding,  neces- 
sary for  the  judgment  debtor  and  the  family  ;  all  necessary 
cooking  utensils ;  one  table ;  six  chairs ;  six  knives  ;  six  forks ; 
six  spoons  ;  six  plates ;  six  tea  cups ;  six  saucers ;  one  sugar 
dish;  one  milk  pot ;  one  tea  pot;  one  crane  and  its  appendag^; 
one  pair  of  acairons ;  one  coal  scuttle ;  one  shovel ;  one  pair 
of  tongs ;  one  lamp  and  one  candlestick. 

6i.  The  tools  and  implements  of  a  mechanic,  necessary  to 
the  carrying  on  of  his  trade,  not  exceeding  in  value  twenty- 
five  dollars. 

§  1391.  [Am^d  1879.]    In  addition  to  the  exemptions,  al- 
lowed by  the  last  section,  necessary  household  furniture, 
working  tools  and  team,  professional  instruments,  furniture  ^  ^^^  ^^, 
and  library,  not  exceeding  in  value  two  hundred  and  fifty  seid.  lS;4e 
dollars,  together  with  the  necessary  food  for  the  team,  for  id.  317. 
ninety  days,  are  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  when  owned  by  a  person,  being  a  householder,  or 
having  a  family  for  which  he  providies,  except  where  the  exe- 
cution is  issued  upon  a  judgment,  recovered  wholly  Jipon  one 
or  more  demands,  either  for  work  performed  in  the  family  as 
a  dom^ic,  or  for  the  purchase-money  of  one  or  more  artiolesy 
except  as  prescribed  in  this  or  the  last  section. 


4  CiT. 
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§  1892.  lAm'd  1877.]  Where  the  judgment  debtor  is  a 
woman,  she  is  entitled  to  tho  same  exemptions,  from  levy  and 
sale  by  virtue  of  an  execution,  subject  to  the  same  exceptions 
as  prescribed  in  the  last  two  sections,  in  the  case  of  a  house> 
holder. 

35  Hon,  647.     §  1$93.     Military  pay,  rewards  et  cetera^  exemiit 
6  i)em.  188.  froDi  exeenilon  ami  other  legal  proceedings.    [  Am'd  1895, 
119N  Y  Mo'^^^''»  ameudi/ut.t  to  take  tfftct  is^jtlahber  1.   I^96.♦J~-Th6  pay 
10  Misc.*  ifis!  ^^^  bouDtv  of  a  non-com  (I  issioned  officer,   niQsician   or 
*  priratd  iri  the  military  or  naval  serTice  of  the  United  States 
or  the  State  of  New  York ;  ii  land  warrant,  pension  or  other 
reward  heretofore  or  hereafter  granted  by  tha  United  Sta^es^ 
or  by  a  state,  for  military  or  nayal  serrioes;  a  sword,  horse, 
medal,  embloni  or  device  of  anyk<nd  presented  as  a  tea- 
timoiiialfor  services  rendered  in  the  uiilitary  or  nav.  1 8<>rvice 
of  the  United  States  or  a  stite;  and  the  uniform,  arms  and 
equip  nents  whi  h  were  used  by  a  person  in  that  service,  are 
ul;<o  exempt  from  levy  and  sale,  by  v!rtne  of  an  execntion, 
and  from  seizure  for  non-payment  of  taxes,  or  in  any  other 
l);<a I  proceeding;  except  that  real  property  purchased  with 
the  pro  ;eeds  of  a  pension  granted  by  the  United  States  for 
military  or  i^aval  services,  an«l  owned  by  the  \  ensioner,  or 
by  his  wife  or  widow,  is  subject  to  seisnre  and  sale  for  the 
collection  of  taxes  or  assesamants  lawfully  levied  thereon 

86  Hun,  683.  ^  lS*d4.  A  right  of  action  to  recover  damages,  or  dam- 
ages awarded  by  a  judgment,  for  taking  or  iniurmg  personal 
property,  exempt  by  law  from  levy  and  sale,  by  virtue  of  an 
execution,  are  exempt,  for  one  year  after  the  collection  there- 
of J  from  levy  and  sale,  by  virtue  of  an  elcecution,  and  from 
seizure  in  any  other  legal  proceeding. 

§  1306.  Land  set  apart  as  a  family  or  private  burying 
ground,  and  heretofore  designated,  as  prescribed  by  law,  in 
order  to  exempt  the  same,  or  hereafter  designated  for  that 
purpose,  as  prescribed  in  the  next  section,  is  exempt  from 
sale,  by  virtue  of  an  execution,  upon  the  following  conditions 
only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that 
purpase. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acrfe. 

8.  It  must  not  contain,  at  the  time  of  its  designation,  or  at 
any  time  afterwards,  any  building  or  structure,  except  one  or 
more  vaults,  or  other  places  of  deposit  for  the  deadj  or  mor- 
tuary monuments. 

*  So  In  original. 
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§  1306.  In  order  to  designate  land,  to  be  exempted  as 
prescribed  in  the  last  section,  a  notice,  containing  a  full  de> 
Bcription  of  the  land  to  be  exempted,  and  stating  that  iv  has 
been  set  apart  for  a  family  or  private  burying  ground,  must 
be  subscribed  by  the  owner ;  acknowledged  or  proved,  and 
certified,  in  like  manner,  as  a  deed  to  oe  recorded  in  the 
county  where  the  land  is  situated ;  and  recorded  in  the  office 
of  the  clerk  or  register  of  that  county,  in  the  proper  book  for 
recording  deeds,  at  least  three  days  before  the  sale  of  the 
land,  by  virtue  of  the  execution. 

t8N.T.8tate  §  1807.  [Am^d  1883.]  A  lot  of  land,  with  one  or  more 
Bep.  618.  buildings  thereon,  not  exceeding  in  value  one  thousand  dol- 
lars, owned  and  occupied  as  a  residence  by  a  householder, 
having  a  family,  and  heretofore  designated  as  an  exempt 
homestead,  as  prescribed  by  law,  or  hereafter  desi^ated  for 
that  purpose,  as  prescribed  in  the  next  section,  is  exempt 
from  sale  by  virtue  of  an  execution,  issued  upon  a  iudgment 
recovered  for  a  debt  contracted  after  the  thirtietn  duy  ol 
April,  eighteen  hundred  and  fifty ;  unless  the  jud^ent  was 
recovered  wholly  for  a  debt  or  debts  contracted  befoi«  the 
designation  of  the  property,  or  for  the  purchase  money  there- 
of But  no  property  heretofore  or  hereafter  designated  as  an 
exempt  homestead,  aa  prescr'i^d  by  law,  or  by  uie  next 
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tlon,  shall  be  exempt  from  taxation,  or  from  sale  for  non-pay- 
ment of  taxes  or  assessments. 

§  1308.  lAni'd  18T7.]  In  order  to  desi^ate  property,  to 
be  exempted  as  prescribed  in  the  last  seotion,  a  conveyance 
thereof,  stating,  m  substance,  that  it  is  desired  to  be  held 
as  a  homestead,  exempt  from  sale  by  virtue  of  an  execution, 
must  be  recorded,  as  prescribed  by  law ;  or  a  notice,  con- 
taining a  full  description  of  the  property,  and  stating  that  it 
is  designed  to  bo  so  held,  must  be  subscribed  by  the  owner, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  countv  where  the  property  is  situ- 
ated ;  and  must  be  recorded  in  the  office  of  the  clerk  of  that 
county,  in  a  book  kept  for  that  purpose,  and  styled  the 
"  homestead  exemption  book." 

§  1300.  A  lot  of  land,  with  one  or  more  buildings  there- 
on, owned  by  a  married  woman,  and  occupied  by  her  as  a 
residence,  may  be  designated  as  her  exempt  homestead,  as 

grescribed  in  the  last  section  ^  and  the  property  so  designa- 
id  is  exempt  from  sale,  by  virtue  of  an  execution,  under  the 
same  circumstances,  and  subject  to  the  same  exceptions,  as 
the  homestead  of  a  householder,  having  a  family. 

§  1400.  The  exemption,  prescribed  by  the  last  three  sec- 
tions, continues,  after  tne  death  of  the  person  in  whose  favor 
the  propertv  was  exempted,  as  follows : 

1.  If  the  aecedent  was  a  woman,  it  continues,  for  the  bene- 
fit of  her  surviving  children,  until  the  majority  of  the  young- 
est survivitig  chil£ 

3.  If  the  decedent  was  a  man,  it  continues  for  the  benefit  of 
his  widow  and  surviving  children  *  until  the  majority  of  ih» 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to 
be  occupied^  as  a  residence,  by  a  person  lor  whose  benefit  it 
may  so  continue,  except  as  otherwise  prescribed  in  the  next 
section. 

§  1401.  The  right  to  exemption,  of  a  person  entitled 
thereto,  as  prescribed  in  the  last  four  sections,  is  not  affected 
by  a  suspension  of  the  occupation  of  the  exempt  property,  as 
a  residence,  for  a  period  not  exceeding  one  year,  which  oc- 
curs in  consequence  of  injury  to,  or  destruction  of,  the  dwel- 
ling house  upon  the  premises.  , 

tl402.  .The  exemption  of  a  homestead,  otherwise  valid 
er  the  provisions  of  this  article,  is  not  void,  because  the 
value  of  tne  property,  designated  -as  exempt,  exceeds  one 
thousand  dollars.  In  that  case,  the  lien  of  a  judgment  at- 
taches to  the  surplus,  as  if  the  property  had  not  been  desig- 
nated as  an  exenipt  nomestead ;  but  the  property  cannot  be 
sold  by  virtue  of  an  execution,  issued  upon  a  judgment,  as 
against  which  it  is  exem{)t.  After  the  return  of  such  an  exe- 
cution, the  owner  of  the  judgment  may  maintain  a  judgment 
creditor's  action,  to  procure  a  judgment  directing  a  sale  of 
the  property,  and  enforcing  his  lien  upon  the  surplus. 

§  1408.  Where  the  judgment,  in  a  judgment  creditor's 
action  brought  as  prescribed  in  the  last  section,  or  in  any 
other  action  affecting  the  title  to  an  exempt  homestead,  di- 
rect«  the  sale  of  the  property,  the  court  must  so  marshal  the 
proceeds  of  the  sale,  that  the  right  and  interest  of  each  per- 
son in  the  proceeds,  shall  correspond,  as  nearly  as  may  be,  to 
his  right  and  interest  in  the  property  sold.    Money,  not  ex- 
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ceeding:  one  thousand  dollars,  paid  to  a  judgment  debtor,  as 
representing  his  interest  in  the  proceeds,  is  exempt  for  one 
year  after  the  payment,  as  the  propertv  sold  was  exempt ; 
nnless,  before  the  expiration  of  the  year,  he  eauises  real  prop- 
erty to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  one  tnousand  three  hundred  and  ninety -eight  of  this 
act ;  in  which  case,  the  exemptioo  ceases,  with  respect  to  so 
much  of  the  money,  as  was  not  expended  for  the  purchase  of 
that  property ;  ana  the  exemption  of  the  pro]ierty  so  desig* 
natea  extentls  to  every  debt,  against  which  the  pi-operty  sold 
was  exempt.  "Where  the  exemption  of  pi"operty,  sold  us  pre- 
scribed in  this  section,  hns  been  continued  after  tne  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before 
paj'ment  to  him  of  his  proportion  of  the  procee<is  of  the  sale, 
the  court  may  direct  that  portion  of  the  pi*c;ceeds,  which  rep- 
resents bis  interest,  to  be  invested,  for  the  benefit  of  the  per- 
son or  persou&  entitled  to  t  he  beneflt  of  the  exemption  ;  or  to 
be  otherwise  disposed  of,  as  justice  requires. 

§  1404.  [Am'd  189i.]  The  owner  of  real  property,  exempt 
as  prescribed  in  this  article,  may,  at  any  time,  subscribe  a 
notice,  and  personally  acknowledge  the  execution  thereof,  be- 
fore an  officer  authorized  bylaw  to  take  the  acknowledgment  of 
a  deed,  to  the  effect  thai  hecnncelsall  exemptions  from  levy  or 
sale  by  yirtue  of  an  execution  affecting  the  property,  or  a  par- 
ticul  ir  part  thereof,  fully  described  in  th6  notice.  The  cancel- 
lati  >n  takes  effect  when  sncb  a  notice  is  recorded,  ns  prescribed 
in  this  article  for  recording  a  notice  to  effect  the  exemption  so 
oanceled.  Any  other  release  or  waiver,  hereafter  executed, 
of  an  exemption  of  real  property,  alloweil  by  this  article,  or  of 
an  exemption  of  a  homestead,  or  a  private  or  family  burying 
ground,  allowed  by  the  provisions  of  law  heretofore  in  force, 
is  void  ;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife 
from  jointly  conveying  or  mortgaging  property  so  exem|>t. 

ARTICLE  SECOND, 

LiBW  OF  AW  Execution  upon  pkiwonal  Property  ;  Levy 
UPON  AND  Sale  op  personal  Property  ;  Rights  of  In- 
demnitors OF  Sheriff. 


2  1405.  PeritonHl  property  bound 
by  execution. 

1406.  Order      of      preference 

among  executionb. 

1407.  Id.;    when     ntUchments 

also  are  insued. 
1406.  Id.;   when    i»«ned   from 
court  not  of  record. 

1409.  Title  of  bona  fide  purchaft- 

ers  before  levy,  not  af- 
fected. 

1410.  Execution  mny  be  levied 

upon  current  money. 

1411.  Levy  upon   certain   evi- 

dences of  debt, 

1412.  Interest  of  bailor  in  goods 

pledged  may  be  sold. 
1418.  when  partners  may  ap- 
ply for  release  of  pro|> 
erty  levied  upon. 

1414.  Undertaking  to  be  given. 

1415.  ProvlBion,  where  a  war- 


rant of  attachment  has 
also  beeu  levied,  etc. 
2  1416.  When    the   undertaking 
enures  to  other  Judg- 
ment creditors. 

1417.  How     partner's    interest 

sold;  rights,  etc.,  of 
purchaser. 

1418.  Claim  of  property   by  a 

third  person,  how  tried. 

1419.  Proceedings,  If  claimant 

succeeds. 

1420.  Inauisitmn  not  to  preju- 

dice claimanl's  right. 

1421.  In    action    ugainst    offi- 

cer, indemnitors  may 
be  substituted  as  de- 
fendants. 

1422.  Notice  of  application  and 

proofs  thereupon. 

1423.  Terms  may  be  impoted* 
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I  1424.  When  indemnity  related       i  1427.  Officer  to  wfioni  indem- 
to  part  of  property.  nity  is  given,  required 

1425.  Application  when  officer  to  give  notice  of  action. 

is  Joined  with  indemni- '        1428.  Sale  of  personal  property; 
tors.  how  made. 

1426.  Effect  of  the  order.  1429.  Notices    of    sale   to  be 

posted. 

fl405.  The  goods  and  chattels  of  a  judgment  debtor,  ^7  ^^  y^  ^g/^ 
exempt,  by  express  provision  of  law,  from  levy  and  sale  isa  N.  T  37*. 
by  virtue  of  an  execution,  and  his  other  personal  property, 
which  is  expressly  declared  by  law,  to  be  subject  to  levy  by 
virtue  of  an  execution,  are,  when  situated  within  the  juris- 
diction of  the  officer,  to  whom  an  execution  against  property 
is  delivered,  bound  by  the  execution,  from  the  time  of  the  de- 
livery thereof  to  the  proper  officer,  to  be  executed  ;  but  not 
before. 

§  1406.  Where  two  or  more  executions  against  property  24  NY  State 
are  issued,  out  of  the  same  or  different  courts  of  record,   Rep.  740. 
against  the  same  judgment  debtor,  the  one  first  delivered,  to  124  N.T.  618. 
an  officer,  to  be  executed,  has  preference,  notwithstanding    148N.Y.  177. 
t^at  a  levy  is  first  made,  by  virtue  of  an  execution  subse- 
quently delivered ;  but  if  a  levy  upon  and  sale  of  personal 
groperty  has  been  made,  by  virtue  of  the  junior  execution, 
efore  an  actual  levy,  by  virtue  of  the  senior  execution,  the 
same  property  shaU  not  be  levied  upon  or  sold,  by  virtue  of 
the  letter.* 

§  1407.  Where  there  are  one  or  more  executions,  and  24N.Y.Stato 
one  or  more  warrants  of  attachment,  a^nst  the  proi>erty  of  Rep.  740. 
the  same  person,  the  rule  prescribed  m  the  last  section  pre-   ^^*^-^'®^'* 
vails,  in  determining  the  preferences  of  the  executions  or   1*® ^- *•  ^ •*• 
warrants  of  attachment ;  the  defendant  in  the  warrants  of 
attachment  being,  for  that  purpose,  regarded  as  a  judgment 
debtor. 

§  1408.  But  an  execution,  issued  out  of  a  court  not  of 
record,  or  a  warrant  of  attachment,*  granted  in  an  action 
pending  in  a  court  not  of  record,  if  actually  levied,  has  pref- 
erence over  another  execution,  issued  out  of  any  court  of  re- 
cord or  not  of  record,  which  has  not  been  previously  levied. 

§  1400.  The  title  to  personal  property,  acquired  before  40  Hun  S2S 
the  actual  levy  of  an  execution,  by  a  purchaser  m  good  faith,  ' 

and  without  notice  that  the  execution  has  been  issued,  is  not 
affected  by  an  execution  delivered,  before  the  purchase  was 
made,  to  an  officer,  to  be  executed. 

§  1410.  [^m*dl877.]  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  current  money 
of  the  United  States,  belonging  to  the  ludgment  debtor  ;  and 
must  pay  it  over,  as  so  much  money  collected,  without  expos- 
ing it  for  sale ;  except  that  where  it  consists  of  gold  coin,  he 
must  sell  it,  like  other  personal  property;  unless' he  is  other- 
wise directed,  by  an  order  of  a  judge,  or  by  the  judgment  in 
the  particular  case. 

§  141 1.  lArrCd  1877.]  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  and  sell,  a  bih, 
or  other  evidence  ot  debt,  belonging  to  the  judgment  debtor, 
which  was  issued  by  a  moneyed  corjx>ration  to  circulate  as 
money ;  or  a  bond  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  judgment  debtor,  which  was  execu- 

^  So  in  original. 
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ted  and  issued  by  a  government,  state,  county,  public  officer, 
or  municipal  or  other  corporation,  and  is  in  terms  negotiable, 
or  payable  to  the  bearer,  or  holder. 

§  1412.  The  interest  of  the  iudement  debtor  in  personal 
property,  subject  to  levy,  lawfully  pledged,  for  the  payment 
of  money,  or  the  performance  of  a  contract  or  agreement, 
may  be  sold,  in  the  hands  of  the  pledgee,  bv  virtue  of  an  exe- 
cution against  property.  The  purchaser  at  the  sale  acq^uires 
all  the  nght  and  interest  of  the  judgment  debtor,  and  is  en- 
titled to  the  possession  of  the  property,  on  complying  with  the 
terms  and  conditions,  upon  which  the  judgment  deotor  could 
obtain  possession  thereof.  This  section  does  not  apoly  to 
property,  of  which  the  judgment  debtor  is  unconditionally  en- 
titled to  the  possession. 

lClt7Ct.S4L  §  1413.  Where  an  officer  has  seized  personal  property  of 
a  partnership,  before  or  after  its  dissolution,  upon  a  levy  up- 
on the  interest  therein  of  a  partner,  made  by  virtue  of  an 
execution  against  his  individual  property,  the  other  partners, 
or  fonner  partners  having  an  interest  in  the  property,  or  any 
of  them,  may,  at  any  time  before  the  sale,  apply  to  a  judge  of 
the  court  or  to  the  county  judge 


judge  of  the  county,  where  the 
affidavit,  showing  the  lacts,  for  an 
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seizure  was  made,  upon  an  »..«..»,. v,  ..»^.w».^  ^^^  ..«.^w^  .^.  »„ 
order,  directing  the  officer  to  release  the  property,  and  to  de- 
liver it  to  the  applicant. 

§  1414.  Upon  such  an  application,  the  applicant  must 
flive  an  undertaking,  with  at  least  two  sureties,  approved  by 
Sle  judge,  to  the  effect,  that  he  will  account  to  the  purchaser, 
upon  the  sale  to  be  made  bv  virtue  of  the  execution,  of  the  in- 
terest of  the  judgment  debtor  in  the  property  seized,  in  like 
manner  as  he  would  be  bound  to  account  to  an  assignee  of 
such  an  interest  ;  and  that  he  will  pay  to  the  purchaser  the 
balance,  which  may  be  found  due  upon  the  accounting,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  which  must  be 
not  less  than  the  value  of  the  interest  of  the  judgment  debtor, 
in  the  property  seized  by  the  sheriff,  as  fixed  by  the  judge. 
The  provisions  of  sections  six  hundred  and  ninety -five  and  six 
hunared  and  ninety-six  of  this  act  apply  to  the  proceedings^ 
taken  as  prescribed  in  this  and  the  last  section. 

§  1416.  Where  a  warrant  of  attachment  has  been  levied 
upon  the  interest  of  a  defendant,  as  a  partner,  in  personal 
property  of  a  partnership,  and  the  attachment  has  been  dia- 
chargect  as  to  tliat  interest,  as  prescribed  in  sections  six  hun- 
dred and  ninety-three  and  six  hundred  and  ninety -four  of 
this  act,  a  levy,  by  virtue  of  an  execution  against  his  individ- 
ual property,  cannot  be  made  upon  his  interest  in  the  same 
property,  unless  the  warrant  of  attachment  has  been  vacated, 
or  annulled. 

§  1416.  Where  personal  property  of  a  partnership  has 
been  released,  upon  giving  an  unaertaking,  as  prescribed  in 
the  last  three  sections,  if  the  execution,  by  virtue  of  which  the 
levy  was  made,  is  set  aside,  or  is  ssitisfled  without  a  sale  of 
the  interest  levied  upon,  the  undertaking  enures  to  the  benefit 
of  each  judgment  creditor  of  the  same  judgment  debtor,  then 
having  an  execution  in  the  hands  of  the  same  officer,  or  of 
another  officer,  having  authority  to  levy  upon  that  interest^ 
as  if  it  had  been  given  to  obtain  a  release  from  a  seizure,  made 
hj  virtue  of  such  an  execution. 
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§  1417.  Where  personal  property  of  a  partnership  has 
been  so  released,  the  mterest  of  the  judgment  debtor  therein 
may  be  sold  by  the  officer  ;  and  the  purchaser,  upon  the  sale, 
acquires  all  that  Interest,  as  if  he  was  an  assignee  thereof.  If 
the  purchase  money  exceeds  the  amount  of  all  the  executions 
and  warrants  of  attachment,  against  the  property  of  the  same 
judgment  debtor,  of  which  the  officer  has  notice,  and  of  the 
lawful  fees  and  charges  thereon,  the  officer  must  pay  the  sur- 
plus into  court,  for  the  benefit  of  the  judgment  debtor,  or 
other  person  entitled  thereto. 

§  1418.  If  personal  propjerty,  levied*  upon  as  the  prop- 
erty  of  the  judgment  debtor,  is  claimed,  by  or  in  behalf  of  an-   **  Hnn,40fc 
other  person,  as  his  property,  the  officer  may,  in  his  discre- 
tion, empanel  a  jury  to  try  the  validity  of  the  claim. 

§  1419*  [Am*d  1877, 1888,  1895,  amendment  to  take  ^ed 
September  1,  1895.]  If  by  their  inqniBition  the  jurors  find 
that  the  properly  belongs  to  the  claimant,  they  must  also 
determine  its  valae.  Thereupon  the  officer  may  relinquish 
the  levy,  nnless  the  judgnient-oreditor  gives  him  an  under- 
taking with  at  least  two  sufficient  sureties,  to  the  effect  that 
the  sureties  will  indemnify  him  to  an  amount  therein  speci- 
fied, not  less  than  twice  the  value  of  the  property  as  deter- 
mined by  the  jury,  and  two  hundred  and  fifty  dollars  in 
addition  thereto,  against  all  damages,  costs  and  expenses,  in 
an  action  to  be  brought  against  him  by  any  person,  by  the 
claimant,  his  assignee  or  other  representative,  by  reason  of 
the  levy  npon,  detention  or  sale  of  any  of  the  property  by 
virtue  of  tne  execution.  If  the  undertaking  is  given,  the 
officer  must  detain  the  property  as  belonging  to  the  judg- 
ment-debtor. Where  an  undertaking  is  given  to  indemnify 
an  officer,  he  must,  within  two  days  after  the  giving  of  the 
said  undertaking,  cause  the  same  to  be  filed  in  the  office  of 
the  clerk  of  the  court  out  of  which  the  execution  was  issued, 
and  serve  npon  the  claimant,  his  assignee  or  other  represen- 
tative, and  the  judgment-creditor,  or  the  attorney  whose 
name  is  subscribed  to  the  execution,  a  copy  of  the  said  un- 
dertaking, with  a  notice  of  the  justification  of  the  sureties 
thereon.  The  justification  must  take  place  before  a  judge 
of  the  court  out  of  which  the  execution  was  issued,  at  a  time 
to  be  specified  in  the  notice,  which  must  be  not  less  than 
two  nor  more  than  five  days  after  service  of  said  notice.  For 
the  purpose  of  justification,  each  of  the  sureties  upon  the 
undertaking  must  attend  before  the  judge,  at  the  time  and 
place  laentioned  in  the  notice,  and  be  examined  on  oath,  on 
the  part  of  the  claimant,  his  assignee  or  other  representative, 
touching  his  sufficiency,  in  such  manner  as  tlie  judge  in  his 
discretion  thinks  proper.  The  examination  may  be  adj  oumed 
from  day  to  day,  until  it  is  completed,  but  such  adjourn- 
ment must  be  always  to  the  next  judicial  day.  If  required 
by  the  claimant,  his  assignee  or  other  representative,  the 
examination  must  be  reduced  to  writing  and  subscribed  by 
the  sureties.  If  the  judge  finds  the  sureties  sufficient^  he 
must  annex  the  examination  to  the  unaertaking,  indorse  his 
allowance  thereon,  and  cause  thd  Eaid  undertaking,  together 
with  the  examination  of  the  sureties,  to  be  filed  with  the 
olerk  of  the  court.  Thereupon  the  sheriff  is  released  and 
disobai^ed  from  all  further  liability,  by  reason  ofjthe  levy 
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such  nndertbking  shall  have  been  approTed  and  filed,  as 
hereinbefore  provided,  the  olerk  of  the  oonrl  shall  immedi- 
ately, upon  the  same  being  filed,  index  the  same  in  the  index- 
book  in  his  office,  nnder  which  execntionB  are  indexed, 
nnder  the  title  of  the  suit  in  which  the  execution  is  issned. 

§  1420.  If  the  property  is  found  to  belong  to  the  defend- 
ant, the  finding  does  not  prejudice  the  right  of  the  claimant, 
to  bring  an  action  to  recover  the  property  so  levied  upon,  or 
damages  by  reason  of  the  levy,  detention,  or  sale. 

JJ  Id  \q^^'  §  1 42 1 .  lAni'd  1887.]  Where  an  action  to  recover  a  chat- 
18  Abb.  N.C.  ^^  ^^  chattels  hereafter  levied  upon  by  virtue  of  an  execu- 
449.  '   tion,  or  several  executions,  or  a  warrant  of  attachment,  or  sev- 

Ja  Abb.  N.  eral  warrants  of  attachment,  or  to  recover  damages  by  reason 
C.  423.  of  a  levy  or  levies  upon  detention,  sale  or  sales  of  personal  prop- 

i?^i*^'  ^uR  ^^7  hereafter  made,  by  virtue  or  an  execution  or  several  exe- 
i  Tuit  fiTo  ^"t^^^'^Sj  ^^  ^  warrant  of  attachment  or  several  warrants  of  at- 
16  Mlso  o7u.  tachment.  is  brought  against  an  officer  or  against  a  person  who 
acted  by  nis  command  or  in  his  aid,  if  a  bond  or  bonds  or 
written  undertakiue  or  undertakings  indemnifying  the  officer 
against  the  levy  or  levies,  or  other  act  or  acts,  has  been  given 
in  behalf  of  the  judgment  creditor  or  the  several  jud^nent 
creditors,  or  the  plaintifif  in  the  warrant  or  the  plaintiffs  in 
the  several  warrants,  either  before  or  after  the  commence- 
ment of  the  action,  the  persons  or  person  or  the  several  per- 
sons who  gave  it  to  them,  or  the  survivors,  if  one  or  more  are 
dead,  may  apply  to  the  court  for  an  order  to  substitute  tbo 
applicant  or  several  applicants  as  defendants  in  the  action  in 
place  of  the  officer  or  of  the  person  so  acting  by  his  command 
or  in  his  aid  ;  and  the  court;  shall,  upon  application  of  the 
officer,  or  in  case  of  his  death,  upon  the  application  of  his  legal 
representatives,  grant  an  oraer  substituting  the  indemnitors 
as  defendants  in  the  action  in  place  of  the  officer  or  of  the 
persons  so  acting  by  his  command  or  in  his  aid. 

KN.T.sn.  .  J  1422.  [.4m'dl887.]  Where  the  application  is  made  by  the 
U9  N.Y.  861.  officer,  notice  of  the  application  must  oe  given  to  the  indemni- 
tors or  their  attorney,  and  also  to  the  attorney  for  the  plaint- 
iff. If  the  pleadingps  do  not  sufficiently  show  that  the  case  is 
one  where  the  order  may  be  e^ranted,  the  facts  with  respect 
thereto  must  be  shown  by  affidavit  or  other  competent  proof. 
Where  the  application  is  made  by  the  indemnitors,  or  one  of 
them,  the  motion  papers  must  contain  a  written  consent  to  be 
made  defendant  in  the  action  executed  by  each  person  who 
executed  the  instrument  or  instruments  oi  indemnity,  unless 
proof  by  affidavit  is  furnished  that  those  who  do  not  consent 
are  dead.  Each  consent  must  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  notice  of  the  application  must  be  given  to  the  at- 
torney of  each  party  to  the  action,  and  if  the  defendant  has 
not  appeared,  notice  must  be  given  to  him  personally. 

83  Abb.  N.C.       §  1423.  lAm'd  1887.]    Upon  granting  the  order  the  court 
423.     *    *  *  may,  in  its  discretion,  require  the  idemnitors  to  furnish  addi- 
129N.Y.361.    tional  security  to  the  plamtiff  and  to  pay  the  reasonable  ex- 
penses of  the  defendant,  necessarily  incurred  before  the  order 
IS  granted,  or  it  may  imjwse  such  other  terms  for  the  security 
<»f  either  of  the  original  parties  as  justice  requires. 

86  Hun,  119.       §  1424.  lAm'd  1887.]    If  the  idemnity  ^ven  related  to  a 

Sart  only  of  the  property,  the  court  may,  in  a  proper  case, 
irect  that  the  action  be  divided  into  two  actions,  tiiat  the 
idemitors  be  substituted  as  defendants  in  one  without  affeot- 
ine  the  other,  and  that  the  controversy  in  each  action  btt 
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limited  to  that  part  of  the  property  in  respect  to  which  it  is  to 
be  continued.  Where  such  an  order  is  made  a  similar  appli- 
cation may  be  subsequently  made  in  the  action  which  pro- 
ceeds against  the  original  defendant. 

§  1425.  [Ani'd  1887.]  If  the  officer  or  person  acting  bv 
his  command,  or  in  his  aid,  is  joined  as  a  defendant,  with  all 
of  the  idemnitors,  he  may  apply  for  an  order  to  strike  out  his 
name  as  a  defendant.  Ii  he  is  }oined  as  a  defendant  with  one 
or  more,  but  not  all  of  them^  he  may  apply  for  an  order  sub- 
stituting those  w^ho  are  not  joined  with  nim  as  defendants  in 
his  place.  In  either  case  the  application  is  made  in  the  same 
manner  and  is  subject  to  the  same  provisions  as  if  made  as 
prescribed  in  section  fourteen  hundred  and  twenty-one  of 
this  act. 

§  1426.  An  order,  made  as  prescribed  in  the  last  five  MHon,  iia 
sections,  does  not  affect  the  merits  of  the  cause  of  action,  or 
of  the  defence,  except  so  far  as  it  limits  the  controversy  to 
particular  property.  But  if  the  substituted  or  remaining  de 
lendants  recover  ^ud^pnent,  they  are  entitled  t<o  single  costs 
only.  If  the  action  is  discontinued,  or  the  complaint  dis- 
missed, a  new  action  may  be  brought,  as  if  the  former  action 
had  not  been  brought. 

§  1427.  iAni'd  1887.]  Where  an  action  is  brought  in  a  -^  ...  „ 
case  where  one  or  more  persons  are  entitled  to  make  an  appli-  q  449 
cation  for  an  order  of  suostitution,  or  where  one  or  more  per- 
sons are  liable  to  be  substituted  as  defendants,  as  prescrioed 
in  section  one  thousand  four  hnndred  and  twenty -one  of  this 
act,  the  officer  to  whom  the  instrument  or  instruments  of 
indemnity  was  given  cannot  maintain  an  action  thereupon 
against  a  person  entitled  to  make,  but  who  has  not  made, 
such  an  application,  or  who  is  liable  to  be  but  has  not  been 
substituted  as  a  defendant,  unless  notice  of  the  commence- 
ment of  the  action  against  the  officer,  or  the  person  acting  by 
his  command  or  in  his  aid,  is  given  before  the  trial  thereof,  or  at 
least  ten  days  before  judgment  by  default  is  taken  therein 
either  to  attorney  or  several  attorneys  whose  name  is  or 
several  names  are  subscribed  to  the  execution  or  several  exe- 
cutions or  warrants  of  attachment  or  several  warrants  of 
attachment,  or  personally  to  the  judgment  creditor  or  credit- 
ors, or  the  plaintiff  or  several  plaintiffs  in  the  action  in  which 
the  warrant  of  attachment  was  or  several  warrants  of  at- 
tachment were  issued,  or  to  one  of  the  persons  who  executed 
the  instrument  or  instruments  of  indemnity. 

§  1428.  Personal  property  must  be  offered  for  sale,  in  3NY  Supn. 
such  lots  and  parcels  as  are  calculated  to  bring  the  hi^rhest   522!   * 
price.    Except  where  the  officer  is  expressly  authorized,  by 
this  article,  to  sell  property  not  in  his  possession,  personal 
property  shall  not  be  offered  for  sale,  unless  it  is  present,  and 
witnin  the  view  of  those  attending  the  sale. 

§  1420.  At  least  six  days'  previous  notice  of  the  time 
and  place  of  a  sale  of  personal  property,  by  virtue  of  an  exe- 
cution, must  be  given,  by  posting  conspicuously  written  or 
printed  notices  thereof,  in  at  least  three  public  places  of  tho 
town  or  city,  where  the  sale  is  made. 
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ARTICLE  THIRD. 

SAiiB,  Rkdeicptton  and  Convteyancb  of  Real  Profertt  ; 
Rights  and  Liabiutubs  of  Persons  interxstbd. 


i  1430.  To  what  leftsehold  proper 
1431. 


ty  this  article  applies. 
Real   property    held    in 


trust,   when   liable   to 
.  execatlon. 

1432.  Equity   of    redemption; 

when  not  to  be  sold. 

1433.  Direction  to  be  endorsed 

on  execution. 
1484.  Notice  of    sale    of  real 

properly;  how  given. 
1430.  Property ;  how  described 

therein.    Part  may  be 

sold. 

1436.  Penalty  for   irregularity 

in  sale. 

1437.  Manner    of    conducting 

sale. 

1438.  Sheriff  to  make  duplicate 

eertlilQate  of  sale. 
1489.  Certificate  to  be  record- 
ed,  etc. 

1440.  Title  to  real  property  not 

divested  before  deed. 

1441.  Rights  of  holder  of  the 

property  during  Inter- 
mediate period. 

1142.  Order  to  prevent  waste: 
when  and  how  applied 
for. 

1448.  Proceedings  to  punish 
violation  of  the  order. 

1444.  Mode  and  extent  of  pun- 

ishment. 

1445.  How  warrant,  etc.,  super- 

seded. 
144A.  When  and  how  real  pro- 
perty sold  may  i)e  re- 
deemed. 

1447.  By  whom  such  redemp- 

tion may  be  made. 

1448.  Such  redemption  avoids 

the  sale. 

1449.  When   creditor  may  re- 

deem. 

1450.  What  sum  to  be  paid,  etc., 

when  creditor  re- 
deems. 

1451.  Redemption  by  another 

creditor  from  a  re- 
deeming creditor. 

1452.  Id.;   when     second     re- 

deeming creditor  has 
the  prior  lien. 
1458.  Subsequent  redemptions 
by  other  creditors. 

1454.  When   creditor  may  re- 

deem after  fifteen 
monthn. 

1455.  When   redemption  must 

be  made  at  sherifTs 
office. 

1456.  Original  purchaser  may 


I  1457. 

1468. 

1459. 
1460. 

1461. 
1462. 
1468. 

1464. 

1465. 
1466. 
1467. 

1468. 
1469. 

1470. 

1471. 

1472. 
1473. 

1474. 
1475. 

1476. 
1477. 
1478. 


redeem,  when   also  a 
creditor. 

Creditor  may  redeem 
again  nnder  another 
Judgment,  or  mortgage. 

Redemption  by  person 
entitled  to  redeem 
part. 

Redemption  br  owners  of 
undivided  shares. 

Id.:  by  creditors  having 
liens  on  undivided 
sharee. 

Right  to  redeem  not 
aJffeoted  by  agreement. 

To  whom  money  paid  up- 
on redemption. 

Certificate  of  satisfaction 
required  to  effeiH  re- 
demption by  creditor. 

What  evidence  a  redeem- 
ing Judgment  creditor 
must  furnish. 

Id.;  as  to  mortgage  cred- 
itor. 

Id.;  as  to  executor  or  ad- 
ministrator. 

Officers  to  keep  papers 
open  to  inspection  i 
wlien  to  file  them. 

When  redemption  takes 
effect 

to  be   given, 
redemption 


Certificate 
when 
made. 

Certificate 


may  be  ac- 
knowleged  and  record- 
ed. 

When  and  by  whom  con- 
veyance to  be  ezecu^ 
ted. 

To  whom  conveyance  t» 
be  executed. 

When  conveyance  made 
to  executor  or  adminis- 
trator; effect  thereof. 

Assignment  must  be  ac- 
knowledg^ed  and  filed. 

Under-sheritf  or  succes- 
sor to  act,  if  sheriff 
dies. 

Money  may  h^  paid,  etc., 
to  under-sheriff,  or 
deputy-sheriff,  who 
sold  property. 

Application  or  this  atti- 
cle  to  sale  by  coroner, 
or  person  specially  ap- 
pointed, etc. 

Id.;  where  coroner  or 
person  appointed  dies, 
etc. 


1456.  Origmal  purchaser  may 

§  1430.  The  expression,  '*  real  property,*'  as  used  in  thii 
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and  the  succeeding  article,  includes  leasehold  property,  where 
the  lessee  or  his  assignee  is  possessed,  at  the  time  of  the  sale, 
of  at  least  five  years  unexpired  term  of  the  lease,  and  also  ox 
the  building  or  buildings,  ii  any,  erected  thereupon. 

§  1431.  Real  property,  held  by  one  person,  in  trust  or 
for  the  use  of  anotner,  is  liable  to  levy  and  sale  by  virtue  of 
an  execution  issued  upon  a  judgment  recovered  against  the 
person,  to  whose  use  it  is  so  held,  in  a  case  where  it  is  pre- 
scribea  by  law,  that,  by  reason  or  the  invalidity  of  the  trust, 
an  estate  vests  in  the  beneficiarv ;  but  special  provision  is 
not  otherwise  made  by  law,  for  the  mode  of  subjecting  it  to 
his  debts. 

§  1432.  The  judgment  debtor's  equity  of  redemption,  in 
real  property  mortgaged,  shall  not  be  sold  by  virtue  of  an 
execution  issued  upon  a  judgment  recovered  for  the  mortgage 
debt,  or  any  part  thereof. 

g  1433.  Where  an  execution  against  property,  is  issued  78  Han,  79. 
upon  a  judgment  specified  in  the  last  section,  to  the  county 
where  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a  di- 
rection to  the  sheriff,  not  to  levy  it  upon  the  mortgaged  prop- 
erty, or  any  part  thereof.  The  direction  must  briefly  describe 
the  mortgaged  property,  and  refer  to  the  book  and  page, 
where  the  mortgage  is  recorded.  If  the  execution  is  not  col- 
lected out  of  the  other  property  of  the  jud^ent  debtor,  the 
sherifF  must  return  it  wnolly  or  party  unsatisfied,  as  the  case 
requires. 

S  1484.    lAm*d  1896.]    The  sheriff  who  sells  real  property,  79  Hnn,  141. 
by  virtneof  an  exeontion,  must  previously  give  public  notice 
of  the  time  and  place  of  the  sale,  as  follows  : 

1.  A  written  or  printed  notice  therov-tf  must  be  oonapica- 
oosly  fastened  up,  at  least  forty-two  days  before  the  sale,  in 
three  pnblio  places,  in  the  town  or  city  where  the  sale  is  to 
t  ike  place,  and  also  in  three  public  places,  in  the  town  or  city 
where  the  property  is  siloated,  if  the  sale  is  to  take  place  in 
another  town  or  dty. 

2.  [Am'd  1896.]  A  copy  of  the  notice  must  be  published 
at  least  once  in  each  of  the  six  weeks,  immediately  preceding 
the  sale,  in  a  newspaper  published  in  the  county,  or  published 
in  an  incorporate  village,  a  part  of  which  is  withn  the 
county;  if  there  is  a  newspaper  published  in  such  count j  or 
village;  or,  if  there  is  none,  m  the  newspaper  printed  at  Al- 
bany, in  which  legal  notices  are  required  to  be  published.* 

g  1435.  In  each  notice,  specified  in  the  last  section,  the  29  Abb.K.C 
real  property  to  be  sold  must  oe  described  with  common  cer-  *^®- 
tainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  r'f  there  is  any,  or  by  some  other 
appropriate  description.  The  validity  of  a  sale  is  not  affect- 
ed by  the  fact,  that  the  property  sold  is  part  only  of  the 
property  advertised  to  be  sold. 

§  1436.  A  sheriff  who  sells  real  property,  by  virtue  of 
an  execution  without  having  given  notice  thereof,  as  pre- 
scribed in  the  last  two  sections,  or  otherwise  than  as  prescrib- 
ed in  this  chapter,  forfeits  one  thousand  dollars  to  the  party 
injured,  in  addition  to  the  damages  which  the  latter  sustains 
thereby. 

§  1487.  Where  real  property,  offered  for  sale  by  virtue   93  Htm,  156. 

of  an  execution,  consists  of  two  or  more  known  lots,  tracts,  or 

^^— — ^^ 
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parcels,  each  iot,  tract,  or  parcel  must  be  separately  exposed 
for  sale.  If  a  person  who  is  the  owner  of,  or  is  entitled  by 
law  to  redeem,  a  distinct  parcel  of  the  properly,  of  any  other 
description,  requires  that  parcel  to  be  exposed  for  side  sep- 
arately, the  sheriff  must  expose  it  accordingrly.  No  more  real 
property  shall  be  exposed  for  sale,  than  it  appears  to  be  nec- 
essary to  sell,  in  order  to  satisfy  the  execution. 

79  Hun,  14a.  §  1438.  The  sheriff,  who  sells  real  property,  by  virtue  of 
an  execution,  must  make  out,  subscribe,  and  acknowledge  be- 
fore an  officer  authorized  to  take  the  acknowledgment  of  a 
deed^uplicate  certificates  of  the  sale,  containing : 

1.  The  name  of  each  purchaser,  and  the  time  vmen  the  />ale 
was  made. 

a.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

§  1430.  The  sheriff  must,  within  ten  days  after  the  sale, 
file  one  of  the  dupiicute  certificates,  in  the  office  of  the  clerk 
of  the  county,  and  deliver  another  to  the  purchaser.  If  there 
are  two  or  more  purchasers,  a  certificate  must  be  delivered 
to  each.  The  clerk  must  immediately  record  the  certificate 
in  a  book,  kept  by  him  for  that  purpose,  and  must  index  the 
record,  to  the  name  of  the  judg[ment  debtor.  His  fees  for  so 
doing  must  be  paid  by  the  sheriff,  as  part  of  the  expenses  of 
the  sale. 

89N.  T.  634.       §  1440.  [Am'cl  1881.]    The  right  and  title  of  a  Judgment 
128  Id.  190,   debtor  or  of  a  person  holding  under  him  or  deriving  title 
193.  through  him  to  real  property  sold  by  virtue  of  an  execution 

is  not  divested  by  the  sale  until  the  expiration  of  the  period 
within  which  it  can  be  redeemed  as  prescribed  in  this  article 
and  the  execution  of  the  sheriffs  deed.  But  if  the  property 
is  not  redeemed  and  a  deed  is  executed  in  pursuance  of  the 
sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  leg^al  estate  from  the  time  of  the  sale.  And  if  the 
title  o:  -Aich  grantee  or  his  assigns  is  adjudged  for  any  reason 
or  cause  whatsoever  to  be  null  and  void  in  any  action  forthat 
purpose  brought  by  the  judgment  debtor  or  his  assigns,  such 
judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay 
to  such  grantee  or  his  as.signs  the  sum  of  money  w*hich  was 
paid  upon  the  sale,  with  interest  from  the  time  of  the  sale  as 
prescnbed  in  this  article,  including  the  costs  and  expenses  of 
said  defendant  in  defending  the  action  in  which  such  judg- 
ment was  recovered,  to  be  adjusted  by  a  judge  of  the  court 
in  which  said  action  is  brought,  and  in  the  event  of  plaintiirs 
failure  to  pay  such  purchase-money  and  ex]>enses  within  the 
time  aforesaid,  said  title  shall  be  valid  in  said  grantee,  and  in 
case  such  judgment  has  heretofore  been  recovered  and  an  ap- 
peal has  been  taken  therefrom  which  is  now  pending,  and 
such  judgment  shull  be  affirmed  on  final  appeal,  the  same 
shall  have  no  force  or  effect  unless  within  twenty  aays  after 
the  entry  of  jud^nent  of  affirmance,  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  its  aforesaid,  including  the  costs 
and  expenses  of  the  defendant  as  aforesaid,  in  prosecuting 
any  appeal  from  such  judgment,  and  in  the  event  of  plaintifTs 
failure  so  to  do,  said  title  shall  be  valid  in  said  grantee. 

§  1441.    The  person  entitled  to  the  possession  of  real 
property,  sold  by  virtue  of  -an  execution,  as  prescribed  in  the 
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last  section,  may,  during  the  period  therein  specified,  use  and 
enjoy  the  same  as  follows,  without  being  chargeable  with 
oonunitting  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enioyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building  or  other 
erection  thereupon.  But  this  subdivision  does  not  permit  an 
alteration  in  the  form  or  structure  of  the  building  or  other 
erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course 
of  husbandry  ;  but  he  is  not  entitled  to  a  crop^  growing  there- 
on, at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  anv  wood  or  timber  on  the  land  to  the 
necessary  reparation  of  a  fence,  building^  or  other  erection, 
which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  neces- 
sary firewood  therefrom  for  use  in  his  household. 

§  1442.  If^  at  any  time  during  the  period  allowed  for  re- 
demption, the  judgment  debtor,  or  any  other  person  in  pos- 
session of  the  property  sold,  commits,  or  threatens  to  commit, 
or  makes  preparations  for  committing,  waste  thereupon,  the 
supreme  court,  or  any  justice  thereof,  within  the  judicial  dis- 
trict, or  the  county  judge  of  the  county,  in  which  the  prop- 
erty, or  any  part  thereof ^  is  situated,  may,  upon  the  applica- 
tion of  the  purchaser,  or  his  assignee,  or  the  agent  or  attorney, 
of  cither,  and  proof,  by  affidavit,  of  the  facts,  grant,  without 
notice,  an  order,  restraining  the  wrong-doer  from  committing 
waste  upon  the  property. 

§  1443.  If  the  person,  a^inst  whom  such  an  order  is 
granted,  commits  waste  in  violation  thereof,  after  the  service 
upon  him  of  the  order,  with  a  copy  of  the  affidavit  upon 
\^ch  it  was  granted,  the  court,  or  judge,  upon  proof,  by  affi- 
davit, of  the  facts,  may  grant  an  oraer,  requiring  him  to  show 
cause,  at  a  time  and  place  therein  specined,  why  he  should 
not  be  punished  for  a  contempt. 

§  1444.  If,  upon  the  return  of  the  order  to  show  cause,  it 
satisfactorily  appears,  that  the  person,  required  to  show  cause, 
has  violated  the  former  order,  the  court  or  jud^e  may  either 
punish  him,  as  prescribed  by  law,  for  the  punishment  of  a 
contempt  of  a  court  of  record,  other  than  a  criminal  contempt ; 
or  may  grant  a  warrant,  directed  to  the  sherifif  of  the  county, 
reciting  the  former  order,  and  the  violation  thereof,  and  com- 
manding the  sheriff  to  commit  the  wrong  doer  to  close  con- 
finement, for  a  term  specified  therein,  not  more  than  one 
year.  A  person  thus  committed  cannot  be  admitted  to  the 
liberties  or  the  jaiL 

§  1445.  The  w^arrant  may  be  superseded,  and  the  prison- 
er discharged,  by  an  order,  in  the  discretion  of  the  courc  or 
judge  committing  him,  upon  his  executing,  to  the  person  who 
applied  for  the  warrant,  an  undertaking,  in  a  sum  fixed,  and 
with  sureties  approved,  by  the  court  or  judge,  to  the  effect, 
that  he  will  pay  any  judgment,  which  the  applicant,  or  his  as- 
signee, or  otner  representative,  may  recover  against  him,  by 
reason  of  any  waste  theretofore  or  thereafter  committed  on 
the  property  ;  and  upon  his  paying  to  tiie  applicant^  for  the 
costs  and  expenses  of  the  proceedings^  a  sum^  fixed  l^v  tho 
court  or  judge. 
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127KT.  S10.  §  144:6.  Within  one  year  after  the  sale  of  real  property, 
by  virtue  of  an  execution,  a  person,  specified  in  the  next  sec- 
tion, may  redeem  it,  by  paying  to  tne  purchaser,  his  executor, 
administrator,  or  assignee,  or  to  the  sheriff  who  made  the  sale, 
for  the  use  of  the  person  so  entitled  thereto,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time  of 
the  sale,  at  the  rate  of  ten  per  centum  a  year. 

§  1447.  The  redemption  specified  in  the  last  section,  may 
be  made,  either  by  the  iudgmcnt  debtor,  whose  right  and 
title  were  sold,  or  by  his  heir,  devisee  or  n-antee,  who  has  ac- 
quired, by  inheritance,  devise,  deed,  sale,  oy  virtue  of  a  mort- 
ga£^e  or  of  an  execution,  or  bv  any  other  means,  an  absolute 
title  to  the  property  proposed  to  oe  redeemed  ;  or,  in  a  case 
specified  in  section  one  thousand  four  hundred  and  fifty-«ight 
or  one  thousand  four  hundred  and  fifty-nine  of  this  act,  to  a 
portion  thereof. 

§  1448.  Upon  payment  being  made,  by  a  person  entitled 
to  redeem  real  property,  as  prescribed  in  the  last  two  sec- 
tions, the  sale  of  the  property  redeemed,  and  the  certifi- 
cates of  the  sale  as  far  as  they  relate  thereto,  become  null  and 
void. 

§  1440.  Real  property,  sold  by  virtue  of  an  execution, 
wmch  remains,  at  the  expiration  of  one  year  after  the  sale, 
unredeemed  by  the  person  or  persons  entitled  to  redeem  it^  as 
prescribed  in  the  last  three  sections,  may  be  redeemed,  with- 
in three  months  after  the  expiration  of  tne  year,  by  the  cred* 
itors  specified,  and  upon  the  terms  and  in  the  manner  pre^ 
scribed,  in  the  following  sections  of  this  article. 

82  Han  624.  §  1460.  In  a  case  specified  in  the  last  section,  a  creditor, 
»  having  in  his  own  name,  or  as  executor,  administrator,  as- 
signee, trustee,  or  otherwise,  a  judgment  rendered,  or  a 
mortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon 
the  real  property  sold,  may  redeem  that  property,  by  paying 
the  sum  of  money,  which  was  paid  upon  tne  sale  thereof,  with 
interest  at  the  rate  of  seven  per  centum  a  year  from  the  time 
of  the  sale,  and  executing  a  certificate  of  satisfaction,  as  pre- 
scribed in  section  one  thousand  four  hundred  and  sixty  three 
of  this  act. 

§  1451.  Where  a  creditor  has  redeemed  real  property,  as 

Srescribed  in  the  last  section,  any  other  creditor,  who  might 
ave  redeemed  it  from  the  purchaser,  as  therein  prescriwd, 
may  redeem  it  from  the  first  redeeming  creditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  the  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeem- 
ing creditor  was  required  to  do. 

8.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  ludgment  or  mortgage  of 
the  second  creditor,  the  second  creditor  must  also  pay  to  the 
first  creditor,  the  sum  specified  in  the  certificate  or  satisfac- 
tion, executed  by  him  upon  his  redemption,  with  interest  at 
the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  re- 
demption ;  unless  the  first  redeeming  creditor's  judgment,  or 
mortgage  had  ceased,  when  he  redeemed,  to  be  a  lien  as  agamst 
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the  second  redeemine  creditor  ;  ia  which  case,  the  latter  need 
not  pay  any  part  of  uxe  sum,  specified  in  the  certificate. 

§  1452.  Where  the  lien  of  the  second  redeeming  credit- 
or's jud^pient  or  mortgage,  is  prior  to  that  of  the  first  redeem- 
ing creditor's  judgment  or  mortgage,  so  that  the  former  re- 
deemsi,  without  paying  the  sum,  specified  in  the  latter's  certi- 
ficate of  satisiaction,  the  latter  may,  without  executing 
another  certificate  of  satisfaction,  again  redeem  from  the 
former,  or  from  any  subsequent  redeeming  creditor^  in  a  case^ 
where  ne  would  have  been  entitled  to  redeem,  if  his  first  cer- 
tificate had  not  been  executed  ;  and  he  has  tne  same  righte^ 
with  respect  to  an  v*  creditor  redeeming  from  him,  as  if  hi« 
first  certificate  had,  been  executed,  when  he  made  ms  second 
redemption. 

§  1453.  A  third  or  other  creditor,  who  might  have  re- 
deemed, as  prescribed  in  the  last  four  sections,  may  redeem 
from  the  second  or  any  other  creditor,  who  has  redeemed,  in 
the  manner,  and  upon  the  terms  and  conditions,  prescribed  in 
the  last  two  sections. 

§  1454.  A  creditor,  who  might  have  redeemed  within  X20N.T  sn 
fifteen  months  after  the  sale,  as  prescribed  in  the  last  four  *  ' 

section^  may  redeem  from  any  other  redeeming  creditor, 
although  the  fifteen  months  have  elapsed ;  provided,  that  he 
thus  redeems  within  twenty-four  hours  after  the  last  previous 
redemption. 

§  1466.  A  redemption,  made  by  a  creditor,  on  or  after 
the  last  day  of  the  fifteen  monthsi,  must  be  made  at  the  sher- 
ifTs  office  of  the  county.  The  sheriff,  or  his  under-sheriff,  or  a 
deputy-^eriff,  in  his  l>ehalf,  must  attend  at  the  sherifiTs  office^ 
for  that  purpose,  on  the  last  day  of  the  fifteen  months,  and  on 
each  dajr  thereafter,  in  which  a  redemption  can  be  made,  dur- 
ing the  time  when  tne  sheriffs  office  is  required  by  law  to  be 
kept  open.  In  the  absence  of  the  sheriff,  the  redemption  may 
be  made,  by  paying  the  necessarv  money,  and  delivering  the 
necessary  papers,  to  the  under-sneriff,  or  to  any  deputy-sher> 
iff,  present  at  the  sherifTs  office.  If  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired,  and  he,  or  his  under- 
sheriff,  or  a  deputy-sheriff  authorized,  in  his  behalf,  to  receive 
the  necessary  money  and  the  necessary  papers,  is  not  present^ 
the  money  may  be  paid,  and  the  papers  may  be  delivered,  to 
the  sheriff  then  in  officei  or  to  the  under-sheriff  or  a  deputy- 
sheriff  of  the  latter. 

§  1456.  If  the  purchaser,  at  the  execution  sale,  of  prop 
erty,  which  can  be  redeemed  by  a  creditor,  as  prescriTOd  m 
this  article,  is  also  a  creditor  of  the  judgment  debtor,  and  as 
such  could  redeem  from  a  purchaser,  or  a  redeeming  creditor, 
be  may  avail  himself  of  his  jud^ent  or  mortgage,  to  redeem 
from  any  other  redeeming  creditor. 

§  1457.  The  judgment  creditor,  by  virtue  of  whose  exe-  70  Hnn,  l4aL 
cution  real  property  nas  been  sold,  cannot  avail  himself  of 
the  judgment,  upon  which  the  execution  was  issued,  to  re* 
deem  the  property :  nor,  except  as  otherwise  specially  pre* 
scribed  in  this  article,  can  a  creditor,  who  has  once  redeemed* 
avail  himself  of  the  same  judgment  or  mortgage,  to  redeem 
again.  But  if  either  has  another  judgment  or  mortgage 
which  would  entitle  him  to  redeem,  he  may  avail  himself 
thereof  for  that  purpose,  in  the  same  manner  and  on  tlie  mom 
terms^  a« any  otaercreoiton 


fl  468 .  Where  a  person,  "who  has  an  absolute  title  to,  or  a 
gment  or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel 
only  of  the  real  property,  sold  by  virtue  of  an  execution, 
would  be  authorized,  oy  this  article,  to  redeem  the  property, 
if  his  title  or  lien  extended  to  the  whole,  he  may  redeem 
from  a  purchaser,  the  entire  property  sold,  or  from  a  prior 
redeemmg  creditor,  the  entire  prop<?rty  redeemed  by  that 
creditor;  except  that  if  his  title  or  lien  extends  to  a  distinct 
parcel  only  of  one  or  more  parts  of  the  prf>perty,  which  were 
separately  sold,  he  can  reaeem,  from  a  purchaser,  only  the 
part  or  parts  thus  separately  sold,  in  which  his  distinct  par- 
cel is  included. 

§  1450.  Where  two  or  more  persons  own  undivided 
shares,  as  joint  tenants,  or  as  tenants  in  oonunon,  in  real 
property,  sold  by  virtue  of  an  execution,  or  in  a  distinct  par- 
cel thereof,  which  has  been  separately  sold ;  each  of  tnem 
may  redeem,  from  the  purchaser,  as  prescribed  in  sections 
one  thousand  four  hundred  and  forty-six  and  one  thousand 
four  hundred  and  forty-seven  of  this  act,  the  share  or  interest 
belonging  to  him,  by  paying  a  part  of  the  purchase  money, 
bid  for  tue  property,  or  for  that  distinct  parcel  thereof,  bear- 
ing the  same  proportion  to  the  whole  as  tlie  share  of  interest, 
proposed  to  be  redeemed,  bears  to  the  property,  or  distinct 
parcel  separately  sold,  of  which  it  is  a  part ;  together  with 
interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at  the 
rate  of  ten  per  centum  a  year. 

§  1460.  Where  the  judgment  or  mortgage  of  a  creditor, 
entitled  to  redeem,  is  a  hen  upon  an  undivided  share,  speoi- 
fled  in  the  last  section,  he  may  redeem,  from  a  purchaser, 
that  undivided  share,  b^  paying  him  the  same  proportion  of 
the  purchase  money,  which  the  owner  must  have  paid  to  re- 
deem it,  as  prescribed  in  the  lust  section  ;  or  he  may  redeem, 
from  a  prior  redeeming  creditor,  the  entire  property  redeem- 
ed by  the  latter,  with  like  elTect  and  in  the  same  manner  as  if 
bis  lien  attached  to  the  whole. 

§  1461.  The  sheriff,  the  purchaser,  the  judgment  credi- 
tor or  a  redeeming  creditor,  cannot,  by  his  agreement  or 
other  act,  in  any  manner  impair  or  prejudice  the  right  of  any 
other  person  to  redeem,  as  prescribed  in  this  article. 

S  1462.  The  money  required  to  be  paid  by  a  creditor,  in 
order  to  effect  a  redemption  of  real  property,  as  prescrioed 
in  this  article,  may  be  paid  to  the  purchaser  or  creoitor,  from 
whom  the  property  is  to  be  redeemed,  his  executor,  adminis- 
trator or  assignee ;  or  it  may  be  paid,  for  the  use  of  the  per- 
son so  entitled  thereto,  to  the  sheriff  who  made  the  sade, 

§  1463.  The  certiOcate  of  satisfaction,  required  to  be 
122N.T.822.  executed  by  a  creditor,  in  order  to  effect  a  redemption  of 
real  property,  must  be  acknowleged  or  proved,  and  certified, 
In  like  manner  as  a  deed  to  be  recorded  in  the  county ;  must 
describe,  with  reasonable  certainty,  the  judgment  or  mort- 
gage under  which  he  redeems,  and  specify  the  sum  due  there- 
upon ;  and  must  state,  that  the  redemption  satisfies  the  judg- 
ment or  mortgage,  in  full,  or  to  a  specified  amount.  It  must 
be  filed  in  the  county  clerk^s  office,  at  or  before  the  time  when 
the  money  is  paid  to  effect  the  redemption,  unless  the  money- 
is  paid  to  the  sheriff ;  in  which  case,  the  certificate  must  also 
be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  omce,  as  prescribed  in  sectioii 
one  thousand  four  hundred  and  sixty-seven  of  this  act* 
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The  oountv  clerk,  immediately  after  the  execution  and  re- 
cordings of  tne  deed,  must  enter  in  his  docket,  the  satisfac- 
tion, or  partial  satisfaction,  of  a  judgment  specified  in  a  cer- 
tificate so  filed,  as  required  by  law,  when  a  judgment  is 
collected,  by  virtue  of  an  execution.  If  a  mortgage,  specified 
in  the  certificate,  is  recorded  in  his  office,  he  must  cancel  and 
discharge  the  mortgage  of  record,  if  it  is  satisfied  by  the  cer- 
tificate ;  or,  if  it  is  only  partially  satisfied,  he  must  make  a 
minute  of  the  partial  satisfaction,  upon  the  record  thereof. 
If  the  property  mortg^aged  is  situated  in  a  county,  in  which 
there  is  a  register,  the  county  clerk  must  transmit  a  certified 
copy  of  the  certificate  to  the  register,  who  must,  in  like  man- 
ner, cancel  and  discharge  the  mortgage  of  record,  or  make  a 
minute  of  the  partial  satisfaction  thereof.  The  clerk's  and 
register's  fees,  for  performing  the  services  specified  in  this 
section,  must  be  paid  by  the  sheriff :  who  may  require  the 
person  entitled  to  a  deea  to'  pay  him  tne  amount  thereof,  be* 
fore  the  deed  is  delivered. 

§  14:d4.  In  order  to  entitle  a  creditor  by  judgment  to  re- 
deem real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  file  in  the  county  clerk's  office,  or  deliver 
to  the  sheriff,  as  the  case  requires,  the  following  evidence  of 
his  right : 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he 
claims  the  right  to  redeem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded,  or  the  execution  thereof  must  be 

g roved,  by  the  aflSdavit  of  the  creditor,  or  of  a  witness  there- 
>;  unless  it  has  been  filed,  and  entered,  as  prescribed  in 
article  third  of  title  first  of  chapter  eleventh  of  this  act,  in 
which  cas^  a  certified  copy  thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  oy  him,  or  his  attorney  or  agenL 
stating  truly  the  sum  remaining  unpaid  on  the  judgment^  at 
the  time  of  claiming  the  right  to  redeem. 

§  14:66.  In  order  to  entiile  a  creditor  by  mortgage  to  re- 
deem real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  file  in  tne  county  clerk's  office,  or  deliver 
to  the  sheriff,  the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  rif^t 
to  redeem,  duly  certifiea  by  the  clerk  or  register  of  the 
county. 

2.  £«aGh  assignment  of  the  mortgage,  which  is  necessary  to 
establish  his  right,  acknowledged  or  proved,  and  certifiecl,  as 
prescribed  in  tne  last  section  for  an  assignment  of  a  judg- 
ment, unless  it  has  been  recorded ;  in  which  case  a  certified 
copy  of  the  record  must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent. 
stating  truly  the  sum  remaining  unpaid  on  the  mortgage,  ai 
the  time  of  claiming  the  right  to  redeem. 

ft 

§  1466.  In  either  of  the  cases  specified  in  the  last  two 
sections,  if  the  person,  proposinor  to  redeem,  claims  to  be  en- 
titled so  to  do,  oy  reason  of  his  being  an  executor  or  adminis- 
trator of  a  person,  who,  if  living,  would  be  entitled  to  redeem, 
he  must  file  or  deliver,  with  the  other  papers  therein  pre- 
scribed, a  certified  copy  or  a  sworn  copy  of  his  letters  testor 
mentary,  or  letters  of  administration. 
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§  1467.  The  sheriff  to  whom  one  or  more  papers,  speci' 
fied  in  the  last  four  sections,  are  delivered,  must  Keep  them 
open,  at  all  reasonable  times  during  the  period  allowed  for 
redemption,  to  the  inspection  of  all  persons  interested.  He 
must  have  all  those  papers  at  the  sherifTs  oflSce,  at  the  times 
when  he  is  required  to  attend  thereat,  for  the  purpose  of  en- 
abling creditors  to  redeem,  as  prescribed  by  law ;  and  he 
must  file  them  in  the  countv  clerk^s  office,  wit^iin  three  days 
after  the  execution  of  the  deed. 

'  §  1468.  A  redemption  by  a  creditor  is  effected,  only 
when  he  has  paid  all  the  money  required  to  be  paid,  and  filed 
or  delivered  all  the  papers,  required  to  be  filed  or  delivered, 
as  prescribed  in  this  article ;  and  a  waiver  of  any  of  those  re* 
qmrements  is  void,  as  ac^nst  a  person  who  is  entitled  subse- 
quently to  redeem.  Wnere  a  redemption  is  thus  effected,  it 
vests  in  the  redeeming  creditor  all  the  right,  title  and  interest, 
which  the  purchaser  acquired  by  the  sale. 

§  1469.  Where  a  redemption  is  made,  as  prescribed  in 
this  article,  the  officer  or  ottier  person,  to  whom  money  is 
paid,  or  a  paper  is  delivered,  for  tne  purpose  of  effecting  the 
redemption,  must  execute  and  deliver,  to  the  person  payius^ 
the  money  or  delivering  the  paper,  a  certificate,  stating  all 
the  facts  which  transpired  before  nim,  with  respect  to  the  re- 
demption. 

§  1470.  Such  a  certificate  maybe  acknowedged  or  prov- 
ed, and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county  where  the  propertv  is  situated.  The  recording 
thereof,  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  book  for  recording  deeds,  has  the  same  effect,  as  against 
subsequent  purchasers  and  incumbrancers,  as  the  recording 
of  a  conveyance. 

§  1471.  [Am'd  1S86.]  Immediately  after  the  expiration 
of  fifteen  months  from  the  time  of  sale,  except  where  a  re- 
demption has  been  made  on  the  last  day  of  the  fifteen  months, 
and,  in  that  case,  immediately  after  the  expiration  of  twenty- 
four  hours  from  the  last  redemption,  the  sheriff  who  made  the 
sale  must  execute  the  proper  deed  or  deeds  in  order  to  coa- 
vey  to  the  person  or  persons  entitled  thereto  the  part  or  parts 
of  the  property  sold,  which  have  not  been  redeemed  by  the 
judgment  debtor,  his  heir,  devisee  or  assignee.  The  deed 
conveys  to  the  grantee  therein  the  right,  title  and  interest 
which  was  sold  by  the  sheriff.  After  the  same  shall  have 
been  recorded  for  twenty  years  in  the  county  where  the  real 
estate  is  situated,  it  shall  be  presumptive  evidence  of  the  facts 
therein  stated. 

§  1472.  If  any  part  of  the  property  remains  unredeemed 
bv  a  creditor,  it  must  be  convoyed,  by  the  sheriff,  to  the  pur- 
cnaser  upon  the  sale,  except  wliere  the  certificate  of  sale  has 
been  assigned ;  in  which  case,  it  must  be  conveved  to  the  last 
assignee.  Any  part  or  parts  of  the  property  sold,  which  have 
been  renderecf*  by  a  creditor,  must  oe  conveyed  by  the  sheriff, 
to  the  last  redeeming  creditor,  except  where  he  nas  assigned 
the  certificate  of  redemption,  or  has  executed  any  other  as^ 
signment  of  his  right,  title,  and  interest  in  the  property  re- 
deemed by  him ;  in  which  case,  it  must  be  conveyed  to  the 
last  assignee. 

*  So  In  original. 
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§  1473.  Where  a  person,  entitled  to  a  deed,  dies  before 
the  delivery  of  the  deea,  the  sheriflf  must  execute  and  deliver 
the  deed  to  his  executor  or  administrator.  The  property  so 
conveyed  must  be  held,  in  tnist  for  the  use  of  the  neirs  or 
devisees  of  the  decedent,  subject  to  the  dower  of  his  widow, 
if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  for  the 
payment  of  his  debts,  in  the  same  manner  as  land,  whereof  he 
died  seized. 

§  14L74.  Before  an  assignee,  or  his  executor  or  adminis- 
trator, is  entitled  to  a  deed,  as  prescribed  in  the  last  two 
sections,  each  assignment,  under  which  the  deed  is  claimed, 
must  be  aclcnowleaged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county  where  the  property 
is  situated,  and  must  be  filed  in  the  office  of  the  clerk  of  that 
countv. 

§  1475.  Where  a  sheriff  dies,  is  removed  from  ofBce,  or 
becomes  otherwise  disqualified  to  act,  at  anv  time  after  mak- 
ing a  sale  of  real  property,  by  virtue  of  an  execution,  the 
property,  or  a  distinct  parcel  thereof,  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary 
papers,  to  his  under-sheriff,  who  must  also  execute  and  de- 
liver the  proper  deed  or  deeds  of  property,  not  redeemed  by 
the  judgment  debtor,  his  heir,  devisee,  or  grantoe.  If  the 
under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed, 
by  paying  the  necessary  money,  and  delivering  the  necessary 
papers,  to  the  sheritTs  successor  in  offi.ce,  who  must  also  exe^ 
cute  and  deliver  the  proper  deed  or  deeds.  The  under- 
sheriff  or  the  sheriffs  successor,  a.s  the  case  reciuires,  possesses 
all  the  powers,  and  is  subject  to  all  the  duties  and  liabilities 
of  the  sheriff  who  made  the  sale,  touch! tig  the  redemption 
and  conveyance  of  property  sold,  and  the  p^'occedings  rela- 
ting thereto  ;  and  each  provision  of  law,  regulating  those  pro- 
ceedings, and  applicable  to  the  sheriff  who  ma<le  ihe  sale,  is 
applicable  to  his  under-sheriff  or  successor.  Tliis  section  ap- 
plies where  a  sale  was  made,  either  before  or  after  this  act 
takes  effect. 

§  1476  Where  real  property  is  sold,  by  virtue  of  an 
execution,  by  the  under-sheriff,  or  a  deputy-sheriff,  in  behalf 
of  the  sherifir,  money  required  to  be  paid,  or  a  paper  required 
to  be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemption. 
as  prescribed  in  this  article,  at  any  lime  before  the  last  cfay  or 
the  fifteen  months  from  the  time  of  the  sale,  may  be  paia  or 
delivered,  either  to  the  sheriff,  or  to  the  under-sheriff  or 
deputy-sheriff,  who  made  the  sale. 

§  1477.  Where  real  property  is  sold,  by  virtue  of  an  exe- 
cution, by  a  person  specially  app<)inted  by  the  court^  as  pre- 
scribed in  section  one  tbousana  three  hundred  and  sixty-two 
or  section  one  thousand  three  hundred  and  eiglity-eight  of 
this  act,  it  may  be  redeemed,  as  prescribed  in  this  article,  as 
if  it  had  been  sold  by  the  sheriff,  except  as  follows  : 

1.  Money,  required  to  be  paid,  or  a  paper,  retjuired  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale ;  unh^ss  the  person  entitled  to  re- 
deem, his  agent  or  attorney,  files  with  tiie  clerk  of  the  county, 
with  the  paper  or  papers  re<juired  to  be  filed,  or  to  be  deliv- 
ered to  the  sheriff,  for  the  purpose  of  effecting  the  redemp* 
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tion,  his  affidavit,  to  the  effect,  that  the  officer  is  dead  ;  or 
has  been  removea ;  or,  where  he  is  a  coroner,  that  he  is  no 
longer  in  office ;  or  that  aft^er  diligent  search,  the  affiant  has 
been  unable  to  find  hiin  within  the  county  ;  in  which  case,  the 
money  may  be  paid  into  court,  by  pacing  it  to  the  county 
treasurer,  to  the  credit  of  the  cause,  with  like  effect,  as  where 
it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  one  thouf;and  four  hundred  and 
fifty-five  of  this  act,  apply  to  a  redemption,  upon  a  sale  made 
as  prescribed  in  this  section ;  and  the  officer,  who  sold  the 

gpoperty,  must  attend,  as  the  sheriff  is  therein  required  to  at- 
3na.  If  he  is  not  present,  the  redemption  may  oe  effected, 
as  prescribed  in  that  section,  for  redemption  in  a  case,  where 
the  term  of  office  of  the  sheriff,  who  nmde  the  sale,  has  ex- 
pired. 

§  1478.  If,  when  the  period  for  redemption  expires,  a 
coroner,  or  a  person  specially  appointed  by  the  court,  who 
has  sola  real  property,  by  virtue  of  an  execution,  is  dead,  or 
has  been  removed,  or,  in  the  ca.se  of  a  coroner,  if  he  is  no 
longer  in  office,  the  court  must,  upon  the  application  of  a  per- 
son entitled  to  a  deed,  appoint,  a  person,  to  execute  the  aeed 
accordingly. 

ARTICLE  FOURTH. 

Rbmedies  for  Failure  of  Titue  to  RsiOi  Property  soij> 

AND  TO  ENFORCSfi  CONTRIBUTION. 

I  1479.  When  evicted  pnrchai«er  deems. 

may  recover  purchase-  |  1483.  Order  of  con fcrlbtiilon. 

money.  1484.  Contribation,    how     en- 

1480.  Remedy  of  Judgment  ore-  forced  bv  means  of  or- 

ditor  thereupon.  Iginiil  judgment. 

1481.  Contribution       between  1485.  Requisities   to    presenre 

owners   of  real   prop-  the  lien. 

erty.  1486.  Entry   upon  the  docket. 

1482.  Id.;  when  part  owner  re- 

§  1479.  The  purchaser  of  real  property,  sold  by  virtue 
of  an  execution,  his  heir,  devisee,  grantee,  or  assignee,  who  is 
evicted  from  tne  possession  thereof,  or  against  whom  judg- 
ment is  rendered,  m'  an  action  to  recover  the  same,  may  re- 
cover the  purchase-money,  with  interest,  from  the  pierson  for 
whose  benefit  the  property  was  sold^  where  the  judgment  was 
rendered,  or  the  eviction  occurred,  m  conseqence,  either  : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the 
sale  ;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  f  acii. 

§  1480.  Where  final  judgment  is  rendered,  against  the 
deiendant,  in  an  action  specified  in  subdivision  first  of  the  last 
section,  the  judgment,  by  virtue  of  which  the  sale  was  made, 
remains,  in  his  Favor,  valid  and  effectual  against  the  judg- 
ment debtor  therein,  his  executor,  administrator,  heir  or  de- 
visee^ for  the  purpose  of  collecting  the  sum  paid  on  the  sale, 
with  interest.  He  may  accordingly  have  a  further  execution 
upon  that  judgment ;  out  the  execution  does  not  affect  a  pur- 
chaser in  good  faith,  or  an  incumbrancer  by  mortgage,  judg- 
ment or  otherwise,  wnose  title  or  whose  incumbrance  accrued 
before  the  actual  levy  thereof. 

§  1481.  Where  the  real  property  of  two  or  more  persons 
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38  liable  to  satisfy  a  judgment,  and  the  whole  of  the  judgment, 
or  more  than  a  due  proportion  thereof ,  has  been  collected^ 
by  a  sale  of  the  real  property  of  one  or  more  of  them,  by 
virtue  of  an  execution  issued  upon  the  judgment ;  the  person 
so  aggrieved,  or  his  executor  or  administrator,  may  maintain 
an  action,  to  compel  a  just  and  equal  contribution  oy  all  the 
persons,  whose  real  property  ought  to  contribute  as  prescribed 
m  the  next  section  DUt  one. 

§  1482.  Where  the  heir,  devisee,  or  grantee,  of  a  judg- 
ment debtor,  having  an  absolute  title  to  a  distinct  parcel  of 
real  property,  sold  oy  virtue  of  an  execution,  redeems,  as 
prescribed  in  section  one  thousand  four  hundred  and  fifty- 
eight  of  this  act,  the  property  sold,  or  any  part  or  parts  there- 
of separately  sold,  which  include  his  property  ;  he  may,  in 
like  manner  maintain  an  action,  to  compel  a  just  and  equal 
contribution  by  those,  who  own  the  residue  of  the  property 
thus  redeemed. 

§  1483.  Where  an* action  is  brought,  as  prescribed  in-th« 
last  two  sections,  the  real  property  is  liable  to  contribution  in 
the  following  oraer : 

1.  If  it  comprises  difTerent  undivided  shares  or  distinct  par- 
cels, which  have  been  conveyed  by  the  judgment  debtor,  they 
are  liable  in  succession,  commencing  with  the  portion  last  con- 
veyed. 

ll  If  it  comprises  difTerent  undivided  shares  or  distinct  par- 
cels, which  have  been  sold  by  virtue  of  two  or  more  execu- 
tions, thev  are  liable  in  succession,  commencing  with  the 
portion  sold  under  the  last  and  youngest  judgment. 

S.  K  it  comprises  difTerent  undivided  shares  or  distinct  par- 
cels, some  of  which  have  been  conveyed  by  the  judgment 
debtor,  and  some  of  which  have  been  sold  by  virtue  of  one  or 
more  executions,  they  are  respectively  liable  in  succession, 
according  to  the  order  prescribed  in  the  first  and  second  sub- 
divisionB  of  this  section. 

§  1484.  For  the  purpose  of  enforcing  contribution,  as 
prescribed  in  the  last  section,  the  court-,  in  which  the  action 
IS  brought,  may,  and  in  a  proper  case,  must,  permit  the  plain- 
tiff to  nse  the  original  judgment,  and  to  collect,  by  an  execu- 
tion issued  thereupon,  out  of  any  real  property  subject  to  the 
lien  tiiereof,  the  sum  which  ought  to  oe  contributed  by  that 
property.  For  that  purpose  the  lien  of  the  original  judgment^ 
upon  that  real  property,  when  preserved,  as  prescnoed  in  the 
next  section,  continues,  for  thelerm  prescribed  in  sections  one 
thousand  two  hundred  and  flfty-one  and  one  thousand  two 
hundred  and  flfty-flve  of  this  act,  to  the  extent  of  the  sum, 
which  ought  to  be  so  contributed,  notwithstanding  the  pay- 
ment made  by  the  party  seeking  contribution. 


§  1486.  The  lien  of  the  original  judgment  may  be  pre- 
served, as  prescribed  in  the  last  section,  by  filing^  in  the 
clerk's  office  of  the  county  where  the  real  property  is  situated, 
within  twenty  days  after  the  payment,  for  wnich  contribution 
is  claimed,  an  amdavit,  in  behalf  of  the  person  aggrieved, 
stating  the  sum  paid,  and  his  claim  to  use  the  judgment  for 
the  reimbursement  tnereof,  with  a  notice,  requiring  the  clerk 
to  make  the  entries  specified  in  the  next  section,  ^t  the  lien 
is  not  preserved,  as  against  a  grantee  or  mortgagee  in  good 
faith,  for  a  valuable  consideration,  without  notice,  waa  be> 
for^  the  entries  are  actually  made. 
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§  1486.  On  filing  the  affidavit  and  notice,  the  clerk  must 
make,  upon  the  docket  of  the  judgment,  an  entry,  stating  the 
sum  paid,  and  that  the  judgment  is  claimed  to  be  a  lien  to 
that  amount.  Where  it  is  desired  to  preser\'e  tlie  lien,  upon 
property  situated  in  two  or  more  oounues^  a  similar  aflBdavit 
and  notice  must  be  tiled  with,  and  a  similar  entry  made  by, 
the  clerk  of  each  county. 

I  TITLE  m. 

Execution  against  the  person, 

I  1487.  In  what  cases  execution  been  taken. 

maybe  issued  against  {  1492.  New  execution  may  issue 

the  person.  after  escape. 

1488.  Id.;  againnt  a  woman.  14^.  Id-;    when    debtor    dies 

1489.  When  execution  against  charged  in  execution. 

property  must  be  first  1494.  Id.;  when   creditor   dis- 

issued.  ohargffs    debtor    after 

1490.  Simultaneous  executions  thirty  days. 

^  not     allowed     against  1495.  New  execution  not  to  be 

property  and  person.  enTorced   agalnsi  real 

1491.  Id.;    whdn     debtor    has  property  sold,  etc. 

SSiAbb.  N.  §  14^7.  lAm'd  1879.]  Where  a  judgment  can  be  en- 
C,  78,  '  *  forced  by  execution,  as  prescribed  in  section  one  thousand 
two  hundred  and  forty  of  this  act,  an  execution,  against  the 
person  of  the  judgment  debtor,  may  be  issued  tnereupon, 
subiect  to  the  exception  specified  in  the  next  section,  in  either 
of  the  following  cases* 

1.  Where  the  plaintliTs  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action. 

J3l  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  if  it  was  executed 
against  the  judgment  debtor  where  it  has  not  been  vacated. 

§  1488.  iAnVd  1879.]  But  an  execution  cannot  be  issued 
against  the  person  of  a  woman,  unless  an  order  of  arrest  has 
been  granted  and  executed  in  the  action,  and  if  it  was  execu- 
ted against  the  judgment  debtor,  has  not  been  vacated. 

iSHan,  138.  §  1489.  Unless  the  judgment  debtor  is  actually  conflnedi 
without  having  been  admitted  to  the  liberties  of  the  jail,  by 
virtue  of  an  execution  against  his  person,  issued  in  another 
action,  or  of  an  order  of  arrest  or  a  surrender  by  his  bail,  in 
the  same  action,  an  execution  against  his  person  cannot  be 
issued,  until  an  execution  against  his  projjerty  has  been  re- 
turned, wholly  or  partly  unsatisfied.  If  he  is  a  resident  of  the 
State,  the  execution  against  his  property  must  have  been 
issued  to  the  county  where  he  resides. 

tl490.  An  execution  against  the  person  of  the  judgment 
tor  cannot  be  issued,  without  leave  of  the  court,  while  an 
execution  against  his  property,  issued  in  the  same  action,  re- 
mains unreturned  ;  and  an  execution  against  his  property 
cannot  be  issued,  without  leave  of  the  court,  while  an  execu- 
tion agaiHst  his  person,  issued  in  the  same  action  remains  un- 
returned. 

§  1491.  Where  a  judgment  debtor  has  been  taken,  and 
remains  in  custody,  by  virtue  of  an  execution  against  his  per- 
son, another  execution  cannot  be  issued,  in  the  same  action, 
against  his  person  or  his  property,  except  in  a  case  specially 
prescribed  by  law. 

79  Hon,  MS.        §  1492.  If  a  judgment  debtor  escapes,  after  having  been 
tak^  by  virtue  of  an  e^^ecnition  against  nis  person,  be  may 
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be  retaken,  by  virtue  of  a  new  execution  ajgainst  his  person  ; 
or  an  execution  against  his  property  may  be  issued,  as  if  the 
exaction,  by  virtue  of  which  he  was  taken,  had  been  returned, 
without  his  having  been  taken 

§  1493.  Where  a  judgment  debtor,  who  has  been  taken 
by  virtue  of  an  execution  against  his  person,  dies  while  in 
custody,  a  new  execution  against  his  property  may  be  issued, 
as  if  the  execution,  by  virtue  of  which  he  was  taken,  had 
been  returned  without  his  having  been  taken. 

§  1494.  At  any  time  after  a  judgment  debtor  has  re< 
mained  in  custody,  by  virtue  of  an  execution  against  his  per^ 
son,  for  the  space  of  thirty  days,  the  judgment  creditor  may 
serve  upon  the  sheriff  a  written  notice,  requiring  him  to  dis- 
charge the  judgment  debtor  from  custody^  by  virtue  of  the 
execution.  Whereupon  the  sheriff  must  discnarge  the  iudg- 
ment  debtor,  and  return  the  execution  accordingly.  After 
service  of  such  a  notice,  another  execution,  against  the  person 
of  the  judgment  debtor,  cannot  be  issued  upon  the  judgment ; 
but  after  his  discharge,  the  judgment  creditor  may  otherwise 
enforce  the  judgment,  as  if  the  execution,  from  which  he 
was  discharged,  had  been  returned,  without  his  having  been 
taken. 

§  1495.  A  new  execution  against  property,  issued  in  a 
case  specified  in  the  last  two  sections,  cannot  be  enforced 
against  an  interest  in  real  property,  including  a  chattel  real, 
which  was  purchased,  in  good  faitn,  from  the  judgment  deb- 
tor, after  tne  recovery  of  the  judgment  upon  which  it  is 
issued  ;  or  which  was  sold  by  virtue  of  an  ezecutioTj  issued 
upon  a  previous  or  subeequeut  judgment. 
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CODE  OF  CmL  PROCEDTJEE. 

PART  IL 

[i^  1880,  a  178.] 


JJf  ACT  SUPPUEMENT4L  TO  THE  CODE  OF  CIYIL 

PROCEDURE. 

Passed  May  6«  1880;  three-fifths  being  present 

The  People  of  the  State  of  Jfew  Torkw  repre* 

sented  in  Senate  and  Asaeinbly, 

do  enact  as  foUows : 

SscnoiT  1.  The  act,  entitled  "An  act  relating  to  coaTl% 
officers  of  justice,  and  civil  proceedings/'  passeid  June  3, 
1876,  is  hereby  amended  by  strikiuff  out  section  fourteen 
hundred  and  ninety -six  thereof,  and  by  adding,  after  seo> 
tion  fourteen  hundred  and  ninety-flve  thereof,  as  follows^ 
that  is  to  say : 

CHAPTER  XIV, 

SPECIAL  PR0YISI0N8   REGULATING   ACTIONS 
RELATING  TO  PROPERTY. 

TITLE     L — ^AOTIOKB  RBLATINa  TO  B£AI«  PBOFBBTT* 

TITLE  n.— Actions  bblatino  to  chatteza 

TITLE  L 
AcUans  rdating  io  teal  propertff. 

AtmcLE  1,  Action  to  lecover  real  property. 
S.  Action  for  tiartltion. 
8.  Action  for  dower. 
4.  Action  to  f  oredofle  a  morteago. 
ft.  Action  to  compel  tbe  dmerminftUaa  of  a  diliii  to 


6.  Action  for  waste. 

7.  Actloa  for  a  nnleanoe. 

a.  other  actiona  relating  to  nal  property. 
9.  PioYialonB  applicable  to  two  or  more  of  tbeactloiui  tpedfled 
ytnthlstttie.^ 


r 
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EJECTMENT. 
ARTICLE  FIRST. 


1496-1500 


ACTlvir  TO  BECOVEB  RSAL  PBOPBBTT. 


1 1400.  Plaintiff  may  recorer  dam- 
A^Tfts  with  the  land 

1497.  Bflobts  and  iMufli;6  to  be  til- 

eluded  in  damaeee. 

1498.  Mortgagee  canncH  maln- 

laia  action. 
S4S9.  Action  cannot  be  main- 
tained for  dower. 

1500.  Separate  action  bv  joint 

tenant  or  tenant  m  com- 
mon. 

1501.  Grantee  of  lands  held  ad- 

TerBcly  may  maintJiin 
action. 

llSflS.  Against  whom  action  to  be 
Drought. 

1501.  Who  may  be  Joined  aa  de- 
fendants. 

1604.  When  action  may  be 
brought  for  non-pay- 
ment of  rent. 

1606.  Id. ;  when  ri .  ht  of  re- entry 
is  reaerred  for  want  of 
disireEB. 

1606.  Action    against    tenant; 

when  proceedings  to  be 
stayed. 

1607.  Id. ;  amount  of  rent  In 

arrear  to  be  stated  In 


1608, 


judgment 
1&09.  Id. 


when  posses- 
sion to  be  restored  to 
defendant. 

1610.  Id.;  use  of  property,  when 
set  off  asainst  rent. 

1511.  Property  cGiimed  in  action: 
how  described  In  com- 
plaint 

151d.  Motion  for  plaintifl*s  at- 
to  produce  hia 


1618.  Order  thereapon. 
1514.  Bridence  of  authority. 

-!  W>f^or«artubeproTed. 
1618.  Bale,  when  there  axe  dia> 

tinct  occupants. 
1517.  The  last  section  qualified. 

1618.  When  plaintiff  may   re- 

coyer  againet  one  de- 
fendant, subject  to 
righta  0^  others. 

1619.  Verdict,    etc.,    to     state 

nature  of  plaintliTa 
estate. 

1690.  Bzpiration  of  plaintiff^a 
title  before  trial. 

1681.  Abatement  of  action. 

1688.  Action  to  be  divided,  when 
different  persona  suc- 
ceed to  different  par- 
cels. 

1688.  Id.;  when  different  per- 
sona succeed  to  real 
property  and  to  rents 
ana  profits 

1684.  Bffect  of  judgment  ren- 
dered after  tinal  of  iasne 
of  fact 

1626.  New  tiial  may  be  granted. 

1586.  Bffect  of  judgment  by 
default,  etc. 

1687.  Id.:  exception  in  caae  of 
diBability. 

l&e&  The  last  three  aectiooa 
qualified. 

1680.  Possession  not  to  be 
changed  by  Tacatlng  of 
judgment,  except,  etc. 

1630.  Bvldence  on  new  trial. 

1581.  Damages  recoverabJe; 
off  by  defendant 


81N.  T. 

State  Bep. 

860, 

IM  K.T.  188 

139  Id.  641. 

81  N.  T. 
State  Bep. 
851). 
189  N.Y.  183 


T9  Hun,  fill. 

6  App.  DiT. 

117. 

0  App.  Diy. 

»). 


tomey 
authority. 

§  1406.  In  an  action  to  recover  real  property,  or  the 
possession  thereof,  the  plaintiff  may  demand  in  his  com- 

glaint,  and  in  a  proper  case  recover,  damages  for  withhold- 
ig  the  property. 

§  1407.  Those  damages  include  the  rents  and  profits  or 
the  value  of  the  use  and  occupation  of  the  property,  where 
either  can  legally  be  recovered  by  the  plaintiff. 

§  1408.  A  mortgagee,  or  his  assignee  or  other  representa- 
tive, cannot  maintam  such  an  action,  to  recover  the 
mortgaged  premises. 

§  1400.  Such  an  action  cannot  be  maintained,  in 
a  case  where  an  action  for  dower  may  be  maintained,  as 
prescribed  in  article  third  of  thia  title. 

§  1600.  Where  two  or  more  persons  are  entitled  to  the 
possession  of  real  propertv,  as  joint  tenants  or  tenants  in 
common,  one  or  more  of  them  may  maintain  such  an  action, 
to  recover  his  or  their  undivided  shares  in  the  propevij,  in 
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any  case  where  sach  an  action  mlffbt  be  maintained  bj 
alL 

g  1601.  lAm*dl882.]    Such  an  action  may  be  main-  li  Abb.  K. 
tffined  by  a  grantee,  hie  heir  or  devisee  in  the  name  of  the  f^  ^*j  ^^ 
grantor,  or  his  heir,  where  the  conveyance,  under  which  he  99  n.V.  34?. 
claims,  is  void  because  the  property  conveyed  was  held  4  s.y.  state 
adversely  to  the  grantor.    The  plaintiff  must  be  allowed  to  In^^  y^ims. 
prove  the  facts  to  bring  the  case  within  this  section.    In   i«)id.(i^ 
snch  an  action,  a  judgment  against  the  plaintiff  shall  not   80Abb.NG. 
award  coets  to  the  defendant ;  but  where  the  defendant  is   {J'^^-g^  j^^ 
entitled  to  costs,  as  prescribed  in  sectioa  three  thousand  two 
hundred  and  twenty-nine  of  this  act,  they  may  be  taxed  and 
the  person  who  maintained  the  action  in  the  plaintiff's 
name  may  be  compelled  to  pay  the  same  as  prescribed  in 
aection  three  thousand  two  hundred  and  forty-seven  of  this 
act. 

§  1608.  Where  the  complaint  demands  Judgment  for  liON.T.687. 
the  immediate  possession  of  the  property,  if  the  property  is  l*''  N.Y.2M. 
actually  occupied,  the  occupant  thereof  must  be  made  de-^ 
fendant  in  the  action.    If  it  is  not  so  occupied,  the  action 
must  be  brought  against  some  person  exercisiag  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  in- 
terest therein,  at  the  time  of  the  commencement  of  the 
action. 

§  1608.  In  either  of  the  cases  specified  in  the  last  sec-  loeN.T.se. 
tion,  any  other  person  claiming  title  to,  or  the  right  to  the  J^  J?v*i«i 
possession  of ,  the  real  property  sought  to  be  recovered,  as   i** '»•*•*»' 
landlord, remainderman,  reversioner,  or  otherwise,  adversely 
to  the  plaintiff,  may  be  joined  as  defendant  in  an  action 
therefor. 

§  1604.  When  six  months'  rent  or  more  is  in  arrear,  ii8K.T.47a. 
upon  a  grant  reserving  rent,  or  upon  a  lease  of  real  property, 
and  the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee, 
has  a  subsisting  right  by  law  to  re-enter  for  the  failure  to 
pay  the  rent,  he  may  maintain  an  action  to  recover  the 
property  granted  or  demised,  without  any  demand  of  the 
rent  in  anear,  or  re-entry  on  the  property. 

§  1506.  Where  a  right  of  re-entry  is  reserved  and  given  ii8N.T.47e. 
to  a  grantor  or  lessor  ofreal  property,  in  default  of  a  suf- 
ficiency of  goods  and  chattels  whereon  to  distrain  for  the 
satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an 
action  to  recover  the  property  demised  or  granted,  may  be 
maintained,  by  the  grantor  or  lessor,  or  his  heir,  devisee,  or 
assignee,  at  anv  time  after  default  in  the  payment  of  the 
rent ;  provided  the  plaintiff,  at  least  fifteen  days  before  the 
action  is  commenced,  serves  upon  the  defendant  a  written 
notice  of  his  intention  to  re-enter,  personally,  or  by  leavine 
it  at  his  dwelling  house  on  the  premises,  with  a  person  of 
suitable  age  and  discretion  ;  or,  if  the  defendant  cannot  be 
found  with  due  diligence,  and  has  no  dwelling  house  on 
the  premises,  whereat  a  person  of  suitable  age  and  discre- 
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tion  can  be  found,  by  posting  it  in  a  conspicuous  place  on 
the  premises. 

§  1606.  At  any  time  before  final  jud^ent  for  the 
plaintiff  is  rendered,  and  the  judgment-roll  is  filed,  in  an 
action  brought  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  defendant  may  pay  or  tender  to  the  plaintiff  or 
his  attorney,  or  pay  into  court,  all  the  rent  then  in  arrear, 
with  interest  ana  the  costs  of  the  action  to  be  taxed  ;  and 
thereupon  the  complaint  mi^t  be  dismissed. 

§  1607.  In  such  an  action,  a  verdict,  report,  or  decision 
in  favor  of  the  plaintiff,  must  fix  the  amount  of  rent  in  ar- 
rear  to  the  plaintiff,  or,  if  judgment  is  taken  by  default, 
the  amount  thereof  must  be  ascertained  by  or  under  the  di- 
rection of  the  court ;  and,  in  either  case,  it  must  be  stated 
in  the  judgment. 

§  1608.  At  any  time  within  six  months  after  possession 
of  the  property,  awarded  to  the  plaintiff  in  such  an  action, 
has  been  delivered  to  him,  by  virtue  of  an  execution  issued 
upon  a  judgment  rendered  therein,  the  defendant,  or  any 
person  who  has  succeeded  to  his  interest,  or  a  mortgagee  of 
the  lease,  or  of  any  part  thereof,  who  was  not  in  poasession 
when  final  judgment  was  rendered,  may  pay  or  tender  to 
the  plaintiff,  or  Lis  exec  at  or,  administrator,  or  attorney,  or 
may  pay  into  court,  for  the  use  of  the  per  on  so  en- 
titled thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  co^^ts  of  the  action,  with  interest,  and 
all  other  chai'ges  incurred  by  the  plaintiff. 

§  1500.  Within  three  months  after  making  the  payment 
or  tender,  the  person  who  made  it,  or  his  represenUitivc, 
may  apply  to  the  court  for  an  order  that  possession  of  the 
property  be  delivered  to  him ;  and  thereupon,  upon  proof 
of  the  facts,  and  payment  of  the  sum  due  by  reason  oi  roat 
accruing  since  the  judgment  was  rendered,  and  upon  com- 
pliance with  all  otner  terms  to  be  complied  with  by  the 
grantee  or  lessee,  to  tbe  time  of  the  application,  the  court 
must  make  an  order,  directing  that  posseesion  of  the  property 
be  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the 
same,  without  any  new  grant  or  lease  thereof,  according  to 
the  terms  of  the  original  grant  or  lease.  Notice  of  the  ap- 
plication must  be  served  upon  the  plaintiff's  attorney. 

§  1610.  If  po?«session  of  the  property  recovered  has  been 
delivered  to  the  plaintiff,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  the  order  must  provide  for 
setting  off  the  sum  which  the  plaintiff  has  made,  or  which 
he  might,  without  wilful  neglect,  have  made,  of  the  prop- 
erty, during  thepossej^sion  thereof,  against  the  rent  accru- 
ing after  the  judgment  was  renderet^  and  for  re-imburse- 
ment  to  the  applicant  of  the  balance,  if  any,  of  the  sum 

Eaid  into  court  by  him,  after  making  the  set-off  prescribed 
1  this  section. 

§16 11,  The  complaint  must  describe  the  property 
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claimed  with  common  certainty,  by  setting  forth  the  name 
of  the  township  or  tract,  and  the  number  of  the  lot,  if 
there  is  any,  or  in  some  other  appropriate  manner ;  so  that, 
from  the  description,  possession  of  the  property  claimed 
may  be  delivered,  where  the  plaintiff  is  entitled  thereto. 

§  1618«  A  defendant  in  an  action  to  recover  real  prop-  ii  ^^^^'  •*• 
erty  w  the  possession  thereof  ma^,  at  any  time  before 
answering,  upon  an  affidavit  that  evidence  of  the  authority 
of  the  plaintiffs  attorney  to  commence  the  action  has  not 
been  served  upon  him,  appiv,  upon  notice,  to  tbe  court  or 
Judge  thereof,  for  an  order  directing  the  attorney  to  produce 
such  evidence. 

§  1518.  Upon  such  an  application,  tbe  court  or  Judge  !!*"•«••*• 
must,  in  a  proper  case,  make  an  order,  requiring  tbe  plain- 
tiff's attorney  to  produce,  as  directed  therein,  evidence  of 
his  authority  to  commence  the  action,  and  staying  all  pro- 
ceedings therein,  on  the  part  of  the  plaintiff,  until  the  evi- 
dence &  produced. 

g  1514.  Any  written  request  of  the  plaintiff  or  his  agent 
to  the  plaintiff's  attorney,  to  commence  the  action,  or  any 
written  recognition  of  his  authority  so  to  do,  verified  by  the 
affidavit  of  the  attorney,  or  any  other  competent  witness,  is 
sufficient  presumptive  evidence  of  such  authority. 

§  1615«  Where  the  action  is  brought  by  a  tenant  in  17^.  y. 
common,  or  a  Joint  tenant,  against  his  co-tenant,  the  plain-     state  Ben, 
tiff,  besides  proving  his  right,  must  also  prove  that  the  de-  ^ 

fendant  actually  ousted  him,  or  did  some  other  act,  amount-  '^^  ^^°*  ^^^' 
ing  to  a  total  denial  of  his  right. 

8  1616.  Where  there  are  two  or  more  defendants,  and  WMtao.884. 
it  Is  alleged,  in  the  answer  of  either  of  them,  that  he  occu 
pies  in  severally,  or  that  he  and  one  or  more  of  his  co- 
defendants  occupy  Jointly,  one  or  more  distinct  parcels, 
and  that  one  or  more  other  defendants  possess  other  parcels, 
in  severalty  or  Jointly,  the  court  may,  in  its  discretion,  upon 
the  application  of  the  plaintiff,  and  upon  such  terms  as 
Justice  requires,  direct  that  the  action  be  divided  into  as 
many  actions  as  are  necessary.  If  the  action  is  not  so  di- 
videa,  and  it  appears,  upon  the  trial,  that  the  allegation  ia 
true,  the  plaintiff  must,  before  the  evidence  is  clo^,  elect 
against  which  defendant  or  defendants  he  will  proceed; 
and  a  Judgment  dismissing  the  complaint  must  thereupon 
be  renderra,  in  favor  of  the  other  defendants. 

§  1617.  The  last  section  does  not  apply  to  a  case,  where 
two  or  more  defendants  occupy  different  apartments  in  a 
building.  In  such  a  case,  in  an  action  to  recover  the  build- 
ing audits  curtilage,  the  plaintiff  is  entitled  to  Judgment 
Jomtly  against  all  the  defendants  who  arc  liable  to  him. 

§  1618.  Section  one  thousand  five  hundred  and  sixteen 
of  this  act  does  not  apply  to  a  case,  where  one  or  more  de- 
fendants, answering  as  therein  prescribed,  hold  under  another 
defendant,  and  the  plaintiff  elects  to  proceed  against  the 


•  EJECTMEin*.  K  161i^lfiS4 

latter,  sabject  to  the  rights  and  intereBto  of  the  fbrmer.  In 
Buch  a  case,  the  proceedings  against  the  defendants  so  an- 
swering must  be  stayed  until  final  Judgment ;  and  if  the 
plaintiff  recovers  final  ladgment  against  the  defendant, 
under  whom  they  hold,  the  judgment  operates  as  a  tnmsfer 
to  the  plaintiff  of  that  defendant's  right,  title,  and  interest, 
and  the  costs  of  the  defendant  or  defendants  so  answering 
are  in  the  discretion  of  the  court 

§  1619.  A  verdict,  report,  or  decision,  in  favor  of  the 
plaintiff,  in  an  action  specified  in  this  article,  must  roecifj 
the  estate  of  the  plaintiff  in  the  property  recovoed.  whether 
it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for 
-  whose  life  it  is  or  specifying  the  duration  of  the  term,  if 
the  estate  is  less  than  a  fee. 

82  Han,  898.  §  1580.  If  the  right  or  title  of  the  plaintiff,  in  an  action 
specified  in  this  article,  expires  after  the  commencement  of 
the  action,  but  before  the  trial,  and  he  would  have  been 
entitled  to  recover,  but  for  the  expiration,  the  verdict,  re- 
port, or  decision  must  be  rendered  according  to  the  fact ; 
and  the  plaintiff  is  entitled  to  judgment  for  his  dama^ 
for  the  withholding  of  the  property,  to  the  time  when  hia 
right  or  title  so  expired. 

§  168  !•  The  provisions  of  title  fourth  of  chapter  eighth 
of  this  act,  as  applied  to  an  action  specified  in  this  article, 
are  subject  to  the  qualification  that  the  court  may,  in  its 
discretion,  proceed  as  prescribed  either  in  that  title  or  in 
the  next  two  sections. 

§  1688.  Where,  upon  the  death  of  a  part^,  different 
persons  succeed  to  the  decedent's  title  to,  or  mterest  in, 
different  distinct  parcels  of  ^  the  property  sought  to  be 
recovered,  the  court  may,  upon  motion,  and  upon  sudi 
terms  as  justice  requires,  direct  that  the  action  be  divided 
into  as  many  actions  as  are  necessary ;  and  that  the  suc- 
cessor to  the  title  or  interest  of  the  decedent,  to  or  in  each 
distinct  parcel,  be  substituted  as  plaintiff  or  defendant  as 
the  case  requires,  in  the  action  relating  thereto. 

§  1588.  Where  the  plaintiff  seeks  to  recover  damages 
for  withholding  the  property,  and,  upon  the  death  of  a 
party,  different  persons  succeed  to  the  decedent's  right  to 
or  liability  for  those  damages,  and  to  his  title  to  or  interest 
in  the  property,  the  court  may,  upon  motion  made  upon 
notice  to  the  persons  to  be  affected,  and  upon  such  terms 
as  justice  requires,  direct  the  action  to  be  aivided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with 
the  rents  and  profits  thereof  accruing  after  the  decedent's 
death ;  the  other  to  recover  the  damages  accruing  before  his 
death ;  and  that  the  successor  in  interest  of  the  decedent, 
with  respect  to  the  cause  of  action  in  each  action,  be  sub- 
stituted as  plaintiff  or  defendant  therein,  as  the  case  re- 
quires. 
196  N.T.  336    §  1584.  Exoept  in  a  case  where  it  is  otherwise  expressly 
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prescribed  in  this  act,  a  ilnal  Judgment  in  an  action  sped- 
ned  in  this  article,  rendered  upon  the  trial  of  an  issue  of 
fact,  is  coDclusive,  as  to  the  title  established  in  the  action, 
upon  each  party  against  whom  it  is  rendered,  and  every 
person  claiming  from,  through,  or  under  him,  by  title  ao* 
cruing,  either  after  the  Judgment-roll  is  filed,  or  after  a 
notice  oi  the  pendency  of  the  action  is  filed  in  the  proper 
county  clerk's  ofilce,  as  prescribed  in  article  ninth  of  this 
titla 

§  151K5.  The  court,  at  any  time  within  three  years  after  <l  How.  Fv. 

such  a  Judgment  is  rendered,  and  the  Judgment-roll  is  filed,  ^^  _  ^^^ 

upon  the  application  of  the  party  against  whom  it  was  ^  hudI  is. 

rendered,  his  heir,  devisee,  or  assignee,  and  upcm  payment  47  id.  M. 

of  all  costs,  and  all  damages,  other  than  for  rents  and  ^?^.^n 
profits,  or  for  use  and  occupation,  awarded  thereby  to  the  ^j^ 

adverse  party,  must  make  an  order  vacating  the  Judgment,  iss  n.t.  336 

and  granting  a  new  trial  in  the  action.   The  court  upon  a  fSoTJi^'m^ 

like  application,  made  within  two  years  after  the  second  laid.'ss.  ' 

final  Judgment  is  rendered,  and  the  Judgment-roll  is  filed,  148  m.y.  im. 
may  male  an  order  vacating  the  second  Judgment,  and  -  ]J^w-  ^'^' 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that 
Justice  will  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established. 
Not  more  than  two  new  tnals  shall  be  granted  under  this 
section. 

§  1 586.  A  final  ludgment  for  the  plaintift,  rendered  in  an  90  N. Y.  S8& 
action  specified  in  this  article,  otherwise  than  upon  the  triid 
of  an  issue  of  fact,  is,  after  the  expiration  of  three  yean 
from  the  filing  of  the  Judgment-roU,  conclusive  upon  the 
defendant,  and  every  person  claiming  from,  throng,  or 
under  him,  by  title  accruing,  either  after  the  Judgment-roll 
is  filed,  or  after  a  notice  of  the  pendency  of  the  action  la 
filed  in  the  proper  county  clerk's  office,  as  prescribed  in 
article  ninth  of  this  title.  But  within  five  years  after  the 
Jud^ent-roll  is  filed,  the  court,  upon  the  application  of 
the  defendant,  his  heir,  devisee,  or  assignee,  ana  upon  pay- 
ment of  all  costs  and  damages  awaroed  to  the  plaintiii, 
must  make  an  order  vacating  the  Judgment,  and  granting  a 
new  trial,  if  it  is  satisfied  tbkt  Justice  will  be  thereby  pro- 
moted, and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established ;  but  not  otherwise. 

§  1587.  In  a  case  specified  in  the  last  section,  if  the  de- 
fendant isy  at  the  time  of  the  filing  of  the  Judgment-roU, 
either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for 
life: 

The  time  of  such  a  disability  is  not  a  part  of  the  three 
years,  specified  in  the  last  section ;  but  such  a  defendant, 
bis  heir,  devisee,  or  assignee,  may  commence  an  action  for 
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the  recoveiy  of  the  real  property  clauned,  at  an  j  time  with- 
in three  years  after  the  disability  ceases;  but  not  after- 
wards. 

§  1688«  The  last  three  sections  are  not  applicable,  where 
the  action  is  founded  upon  an  allegation  of  rent  in  arrear : 
or  in  a  case  to  which  section  four  hundred  and  forty-five  of 
this  act  is  applicable. 

§  1689.  Where  the  plaintiff  has  taken  possession  of  real 
property,  by  virtue  of  a  final  judgment,  his  possession  shall 
not  be  in  any  way  affected  by  the  vacating  of  the  judgment, 
except  as  prescribed  in  section  one  thousand  five  hundred 
and  twenty-five  or  section  one  thousand  ^ve  hundred  and 
twenty-six  of  this  act.  In  such  a  case,  if  the  defendant 
thereafter  recovers  final  judgment  in  the  action,  it  must 
award  to  him  the  restitution  of  the  posses8ion  of  the  prop- 
erty ;  and  he  may  have  an  execution  thereupon  for  the 
deuveiy  of  the  possession  to  him,  as  if  he  was  plaintiff. 

^  1630,  Upon  a  new  trial,  granted  as  prescribed  in  this 
article,  the  defendant  may  show  any  matter  in  defence* 
which  he  might  show  to  entitle  him  to  recover  the  posses- 
sion of  the  property,  if  he  was  plaintiff  in  the  action. 

M  Bun,  119.  §  1681.  In  an  action,  brought  as  prescribed  in  this 
article,  the  plaintiff,  where  he  recovers  judgment  for  the 
property,  or  possession  of  the  property,  is  entitled  to  recover, 
as  aamages,  the  rents  and  profits  or  the  value  of  the  use 
and  occupation  of  the  real  property  recovered,  for  a  term 
not  exceeding  six  years  ;  but  the  damages  shall  not  include 
the  value  of  the  use  of  any  improvements  made  by  the  de- 
fendant, or  those  under  whom  he  claims.  Where  perma- 
nent improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding, 
under  color  of  title,  adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  defendant,  in  reduction  of 
the  damages  of  the  plaintiff,  but  not  beyond  the  amount  of 
those  damages. 

ARTICLE  SECOND. 
Action  fob  Pabtitiok. 


S  1582.  When  action  for  partition 
may  bo  brouirbt. 
1688.  Id.;  bj remainderman. 
16:i4.  Id. ;  by  an  infant. 

1586.  Gnardlan  ad  litem  ;  how 

appointed. 
1636   Secari^y. 

1587.  When  heir  may  maintain 

action  for  partition  of 

devised  property. 
1538.  Who  mvLBt  be  parties. 
1589 .  Who  may  be  made  parties. 
1540.  Id.;  as  to  persons  having 

Hens. 
IMl.  Provision,  wher«  a  party 

iannknown. 


S  154*.  Complaint  to  state  Inter- 
est of  parties. 

1548.  Title  of  parties  may  De 

tried. 
1544.  Isenes  of  fact  triable  hj 

1645.  When  title  to  be  ascer- 
tained I  y  the  conrt. 

1546.  Interlocutory  jadgment. 

1547.  Partial  partition  ;  when 

made. 

1548.  Shares  may  be  set  off  In 

common . 
1649.  Appointment  of  oommit- 
aionete.    . 


%%  1582, 1588 


PARTITIOK. 


1 15M.  Commlsslonen     t  o     b  e       |  1578. 

Bworn,  etc. 
ini.  Id. ;  when  to  make  parti-         1574. 

tion.  1575. 

1558.  Partition;  how  made.  1576. 

1668.  ProviBion  where  there  is  a  1577. 

particolar  estate. 
1564.  Beport  of  commiwionov.  1578. 

1653.  Fees  and  ezpensee. 
1556.  Confirming      or     setting  1579. 

atdde  report. 
VSSf,  Final  Judgment  on  report  1680. 

Effect  thereof.  1381 . 

1566.  Judgement  mnst  direct  de-  15Si. 

livery  of  poaeeseion. 
1560.  Costs:  how  awarded.  Id.;  1588. 

against  unknown  par- 

i^.  18M. 

1600.  Sale  of  property ;  when 

directed.  1566. 

1661.  Beference  to  inqnire  as  to 

creditors. 

1662 .  Baty  of  referee .  1686 . 
1668.  Money  to  be  paid  into          1587. 

court. 
1664 .  Application  for  money .  1588 . 

1566.  Payment  of  incombrances. 

1666.  Other  parties  not  to  be  1586. 

delayed. 

1667.  Sale  of  dower  Interest .  1590. 

1568.  Purchaser    to    hold  the 

property  free  therefrom. 

1569 .  Gross  sum  to  be  paid  to  or  1691 . 

invested  for  tenant  In  1598. 

dower,  etc. 
1670.  Interests  of  owners  of  fn-  1506. 

ture  estates  to  be  pro-  1504. 

tectcd. 
1571.  Harried  woman  may  re-  1605. 

lease  her  interest. 
167S.  Unknown  owners. 


Sale ;  terms  of  credil 
theienpon. 

Credit;  now  secnred. 

Separate  securities. 

Report  of  sale. 

Final  Judgment ;  effieel 
thereof. 

Id.;  effect  thereof  upon 
incumbrancers. 

Costa  and  expenses;  how 
paid. 

Distribution  of  proceeds. 

Shares  of  infanta. 

Id. ;  of  unknown  and  ab- 
sent owners. 

Id.:  of  tenants  of  par* 
ticnlar  estates. 

Court  may  require  seea- 
ity  to  refund. 

Security  to  be  taken  in 
name  of  county  trea^ 
urer. 

Action  thereupon. 

Compensation  to  equaliaa 
partition. 

Proceedings  on  death  of 
parUes. 

Rents,  etc.,  may  be  ad- 
justed. 

Partition  by  guardian  of 
infant,  committee  off 
lunatic,  etc. 

Contento  of  petition. 

Court  may  authorize  pai^ 
tition. 

Effect  of  releases. 

When  the  State  is  InteV' 
e«ted. 

Bxemplifled  copy  of  Judg- 
ment may  be  recorded. 


g  1688,  Where  two  or  more  persons  bold  and  are  in 
pofisession  of  real  property,  as  joint  tenants  or  as  tenants  in 
common,  in  which  either  of  them  has  an  estate  of  inheri- 
tance, or  for  life,  or  for  years,  any  one  or  more  of  them  may 
maintain  an  action  for  the  partition  of  the  property,  accora- 
Ing  to  the  respective  rights  of  the  persons  interested  there- 
in ;  and  for  a  sale  thereof,  if  it  appears  that  a  jiartition 
thereof  cannot  be  made,  without  great  prejudice  to  the 
owners, 

$  1 638,  {Am'd  1887.]  Where  two  or  more  persons  hold 
as  jomt  tenants,  or  as  tenants  in  common,  a  vested  remain- 
der or  reversion,  any  one  or  more  of  them  may  maintain  an 
action  for  the  pEutilion  of  the  real  property  to  which  it  at^ 
taches,  according  to  their  respective  shares  therein,  subject 
to  the  interest  of  the  person  holding  the  particular  estate 
therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made,  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  bo  recorded,  by  the  person  or  persons  owning  and 
holding  such  particular  estate  or  estates ;  and  if  in  such  an 
action  it  shall  appear  in  any  stage  thereof  that  partition  or 
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•tlfl  cannot  be  made  without  ^reat  jureludice  to  the  ownersi 
the  complaint  must  be  dismissed.  The  dismissal  of  the 
complaint,  as  herein  provided,  shall  not  affect  the  ri^ht  of 
any  party  to  bring  a  new  action,  after  the  determination  of 
•uch  particular  estate. 

§  .1684*  An  action  for  the  partition  of  real  property 
shall  not  be  brought  by  an  infant,  except  by  the  Written  au- 
-  thority  of  the  surrogate  of  the  county  in  which  the  property, 
or  a  part  thereof,  is  situated.  The  authority  shall  not  be 
given,  uiiJess  the  surrogate  is  satisfied,  by  affidavit  or  other 
competent  evidence,  tl^t  the  interests  of  the  infant  will  be 
promoted  by  bringing  the  action.  A  Judgment  for  a  par- 
tition or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the 
judgment. 

§  1636,  A  guardian  ad  litem  for  an  infant  i)arty,  in  an 
action  for  partition,  can  be  appointed  only  by  the  court 

J»  Abb.  N.  §  1586,  [Am*d  1884.]  The  security  to  be  given  by  the 
c.  408.  '  guardian  ad  litem  for  an  infant  party  m  an  action  for  par- 
i»3  N.  Y.  65  Qtion  must  be  a  bond,  to  the  people  of  this  state,  executed 
by  him  and  one  or  more  sureties  as  the  court  directs,  in  a 
•um  fixed  by  the  court  conditioned  for  the  faithful  dis- 
charge of  the  trust  committed  to  him  as  guardian,  and  to 
render  a  just  and  true  account  of  his  guardianship  in  any 
court  or  place  where  thereunto  requir^.  The  bond  must 
be  filed  with  the  clerk  before  the  guardian  enters  upon  the 
execution  of  his  duties,  and  it  cannot  be  dispensed  with 
although  he  is  the  general  guardian  of  the  infant. 

8  How.  Pr.  g  1 68 7.  A  person  claiming  to  be  entitled ,  as  a  joint  tenant 

N.  S.  86.  or  a  tenant  in  common,  by  reason  of  bis  beiug  an  heir  of  a 

^StotaBep  P<?rson  who  died,  holding  and  in  possession  of  real  prop- 

i^.  orty,  may  maintain  an  action  for  the   partition   thereof, 

18  Id.  869.  whether  be  is  in  or  out  of  possession,  notwithstanding  an 

MHaBL^al  apparent  devise  th'^reof  to   another  by  the  decedent,  and 
possession  under  such  a  devise.    But  in  such  an  actio&» 

148  N.T.  149.  the  plaintiff  must  allege  and  establish  that  the  apparent  de- 

148  N.Y.  149.    yigg  ig  void. 

88  Hnn  866      ^  loBS.    Who  mnst  be  parties.    [Am*d  1890, 1896, 1897, 

99N.t!m5'.  ain«ndrn«n(  to  take  effect  September  1,  1897.]— Every  person 

M  N.  T.       having  an  nndivided  share,  in  possession,  or  otherwise,  in 

Slate  Bep.  the  property,  as  tenant  in  fee,  for  life,  by  the  curtesy,  or  for 

85  Id.  812.     y^ftrs  ;  every  person  entitled  to  the  reversion,  remainder  or 

a  K.T.  An.  inheritance  of  an  undivided  share,  after  the  determination 

Omm,1i2.  of  a  particular  estate  therein;  every  person  who,  by  any 

6  App.  Div.  oontingenoy  contained  in  a  devise  or  grant,  or  otherwise,  is  or 

may  become  entitled  to  a  beneficial  interest  in  an  undivided 

share  thereof;  every  person  having  an  inchoate  right  of 

dower  in  an  undivided  share  in  tbe  property ;  and  every 

person  having  a  right  of  dower  in  the  property,  or  any  part 

thereof;  which  has  not  been  admeasured,  must  be  made  a 
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party  to  an  action  for  a  partition.  Bat  no  person  other  than 
a  joint  tenant,  or  a  tenant  in  common  of  the  property, 
shall  be  a  plaintiff  in  the  action.  Whenever  an  action  for  the 
partition  of  real  property  shall  be  brought  before  the  ex- 
piration of  tiiree  years  &om  the  time  when  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be, 
ahali  have  been  issued  upon  the  estate  of  the  decedent  from 
whom  the  plaintifTs  title  is  derived,  the  execntors,  or  ad- 
ministrators, as  the  case  may  be,  if  any,  of  the  estate  of  said 
decedent,  shall  be  made  parties  defendant.  Id  case  no  ex- 
ecutor or  administrator  of  sach  decedent  shall  have  been  ap- 
pointed at  the  time  said  action  is  begun,  that  fBci  shall  be 
alleged  in  the  complaint.  The  executors  or  administrators, 
if  any,  as  the  case  may  be,  of  a  deceased  peroon,  who,  if  liv- 
ing, should  be  a  party  to  such  action,  shall  be  made  parties 
defendant  therein,  and  in  case  no  executor  or  administrator 
of  such  deceased  person  shall  have  been  appointed,  that 
fact  shall  be  alleged  in  the  complaint.  Where  the  inter- 
locutory judgment  directs  a  sale  of  the  premises  sought 
to  be  partitioned ;  or  of  some  pan  thereof,  the  premises  so 
sold  pursuant  to  such  interlocutory  judgment,  shall  be  free 
from  the  lien  of  every  debt  of  such  decedent  or  decedents, 
except  debts  which  were  a  lien  upon  the  premises  before  the 
death  of  such  decedent  or  decedents.  When  the  action  is 
brought  before  three  years  have  elapsed  from  ihe  granting 
of  such  Ibtttrs  of  administration  or  letters  testamentary,  as 
the  case  may  be,  upon  the  estate  of  the  decedent  from  whom 
the  plaintiff  derived  his  title,  the  final  judgment  shall  direct 
tnat  the  proceeds  of  the  sale  remaining  after  the  payment  of 
the  coots,  referee's  fees,  expenses  of  sale,  taxes,  assessments, 
water  rates,  and  liens  established  before  the  death  of  the 
decedent,  including  any  sum  allowed  to  a  widow  in  satisfbC- 
tion  of  her  right  of  dower,  therein  directed  to  be  paid,  be 
forthwith  paid  into  court  by  the  referee  making  such  sale 
bydeposttfug  the  same  with  the  county  treasurer  of  the 
county,  in  which  the  trial  of  the  action  is  placed,  to  the 
credit  of  the  parties  entitled  thereto,  to  await  the  further 
order  in  the  premises.  Where  tbe  action  is  brought  before 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be, 
upon  the  estate  of  a  deceased  person,  who,  if  living,  should 
be  a  party  to  the  action,  the  fin^  jucLgment  shall  direct  that 
the  share  of  the  proceeds  of  such  sale,  which  would  have 
been  his,  if  living,  be  paid  into  court  by  such  referee,  by 
depositing  ibe  same  with  such  county  treasurer,  to  await 
the  iuriher  order  in  the  premises.  Upon  the  certificate  of 
the  surrogate  of  the  county  of  which  the  decedent  wa%  at 
the  time  of  his  death,  a  resident,  showing  that  three  years 
have  elapsed  since  the  issuing  of  letters  testamentary  or 
letters  of  administration,  as  the  case  may  be,  upon  the  estate 
of  said  decedent^  and  that  no  proceeding  for  the  mortgage, 
lease  or  sale  of  the  real  property  of  said  decedent  for  the 
payment  of  his  debts  or  funeral  expenses,  or  both,  is  pend- 
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lag,  and  u])oii  the  certificate  of  the  county  clerk  of  the 
county  wl.eie  the  real  property  sold  under  the  interlocutory 
Judgment  is  located,  showing  that  no  notice  pruYided  for  in 
Sbctiou  twe  ity-seven  hundred  and  fifty-one  of  the  code  of 
ciTil  proco  lure  had  been  filed  in  his  office,  the  court  wherein 
the  final  juiguient  was  made  shall,  upon  the  application  of 
any  party  to  s.>id  action,  make  an  order  directing  the  county 
treasurer  to  i  >ay  to  said  party  from  s*<id  deposit,  the  amount 
to  which  he  is  entitled  under  the  said  final  judgment,  with 
the  accumulation  thereon,  if  any,  less  the  fees  of  said 
county  trcasunr.  Any  party  to  such  action  may,  at  aoy 
time  after  fiaal  Judgment,  upon  notice  to  the  executors  or 
adoiinlHtrii'ois  of  the  decedent  from  whom  the  party  apply- 
ing derived  bis  sh  ire  or  interest,  appl^  to  the  court  in  which 
said  actiou  U  pending  for  leave  to  withdraw  the  deposit  or 
shure  of  t  e  deposit,  adjudged  in  the  final  judgment  to  be- 
long to  him  ;  and,  upon  said  application,  the  court  may,  in 
its  discretion ,  make  an  order  directing  the  county  treasurer  to 
pay  over  to  said  party  the  deposit,  or  the  share  of  the  deposit, 
adjudged  in  the  final  judgment  to  belong  to  him,  but  said 
order  shall  not  be  made  until  said  party  so  applying  shall 
have  furnished  a  bond  to  the  people  of  the  state  of  New 
York  in  tho: penalty  of  twice  the  amount  of  the  deposit 
sought  to  be  \«ithdrawn,  with  two  or  more  good  and  nuffl- 
cient  sureties,  approved  by  the  jadge  or  justice  of  the  court 
making  such  order,  an  I  filed,  with  sucti  approval,  in  the 
office  of  the  clerk  of  the  county  in  which  such  action  is 
pending,  to  the  effect  that  the  said  party  so  withdrawing 
said  deposit,  will  pay  any  and  all  claims,  not  exceeding  the 
amount  of  said  deposit,  when  thereunto  required  by  order 
of  the  court  or  by  order  of  the  surrogate  or  of  the  sarrogate'n 
court  in  »\  proceeding  to  mortgag**,  lease  or  sell  the  real 
property  of  Ruch  decedent.  But  where  final  judgment  shall 
be  rendered  in  any  action  for  partition  after  three  years  have 
elapsed  from  t  le  granting  of  lett3rs  of  administration  or 
letters  te  tameatary,  as  the  case  may  be,  upon  the  estate  of 
tiie  iitc  dent  tr  m  whom  the  plni  iiiff  derived  title,  rpon 
prodncin.^  to  t  le  c  )iirb  the  cer  ifica  e  of  tue  sur  ogate  of  the 
connt\'  oi  which  the  dece<lent  was  at  the  time  of  his  death  a 
resident,  howin^  tha^  three  years  have  elapsed  eince  the 
issui'  g  o .'  letters  of  ndminis  ration  or  le  ter^  test  tmentary  as 
the  case  may  be  upon  t  e  eat  ite  of  s  lid  decedent  and  that  no 
pr  )c  ediug  for  t n  )  moitgage,  lease  or  sale  of  the  real 
i>ropdrty  of  the  decedent  for  the  payment  of  his  debts  or 
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f  aneral  expenstrB,  or  both,  is  pending  and  upon  Ihd  ctrtk' 
flcate  of  iho  clerk  of  the  county  where  the  real  property  boLl 
under  the  interlocutory  judgment  ia  located  ahowing  that  no 
not!  e  provided  for  la  neotion  twenty-seyen  hundied  and 
fifty-one  of  the  oodd  of  civil  procedure  h  ^b  been  filed  m  his 
office^  tiie  court  rcDdering  the  filial  judgment  shall  (  irect 
the  payment  of  the  different  shares  to  the  several  parties  en- 
titled thereto  ;  except  that  the  khare  of  a  deceased  person 
who,  ,if  living,  should  be  a  party  to  the  action  when  the 
ac.ion  w.is  comm  n.cd  beforu  three  .ytars  have  elapsed  from 
the  granting  of  letters  of  adminis.  ration  or  letters  testament- 
ary on  his  estate  shuU  be  paid  into  court  as  above  provided. 


§lo89.  [i4ni'dl892.]  That  plaintiff  may,  at  bis  election,  u  Abb.  N. 
make  a  teuaut  by  the  curtesy,  for  life  or  for  years,  of  the  ^-  ^* 
entire  property  or  whoever  may  be  entitled  to  a  contingent 
or  vested  remainder  or  reversion  in  the  entire  pioperty,  or 
a  creditor  or  other  person  having  a  lien  or  interest  which 
attaches  to  the  eu  til  e  propeity  a  defendant  in  the  action. 
In  that  case  tue  final  judgment  may  .either  award  to  su'^h 
party  his  or  her  entire  right  and  interest  or  the  proceeds 
thereof,  or  where  tbe  right  or  interest  is  contingent,  dinrt 
that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  cnti- 
tle<i  thereto,  or  may  reserve  and  leave  unaffected  hiw  or  her 
right  and  interest  or  any  portion  thereof.  A  person  specified 
in  this  section  who  is  not  made  a  party,  is  not  affected  by 
tbe  judgmant  in  the  notion. 


§  1540*  The  plaintiff  may,  at  his  election,  make  a  creditor,  i6  Mito  149 
having  a  lien  on  an  undivided  share  or  interest  in  the  prop- 
erty, a  defendant  in  the  action.  In  that  case,  he  must  set 
forth  the  nature  of  the  lien,  and  specify  the  share  or  interest 
to  which  it  attaches.  If  partition  of  (he  property  is  made, 
tbe  Uen,  whether  the  creditor  is  or  is  not  made  a  party,  slmll 
thereafter  attach  only  to  the  share  or  interest  assigned  to  tbe 
party  upon  whose  shiare  or  interest  the  l.en  attached  ;  \\  hich 
must  be  first  charged  with  its  juBt  proportion  of  the  costs 
and  expenses  of  the  action,  in  preference  to  the  lien. 
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1 
I  HiM.  eo&  {  1541*  "Where  a  defendant  having  a  share  or  interest  in 
the  property  is  unknown,  or  where  his  name  or  part  of  hiR 
name  is  unknown,  and  the  summons  is  served  upon  him  by 
pnblioation,  or  withont  the  State,  pnrsnant  to  an  order  for 
~  that  purpose,  as  prescribfd  in  article  second  of  title  first  of 
chapter  fifth  of  this  act,  the  notice  subjotned  to  the  oopy  of 
the  summons  as  published,  or  serred  therewith,  must,  in 
addition  to  the  matters  required  in  that  artioAe,  state  briefly 
the  object  of  the  action,  and  contain  a  brief  deecription  of 
the  property. 


lasN.T.sTo.  §  1542*  The  complaint  must  describe  the  property  with 
common  certainty,  and  most  specii^  the  rights,  shares,  and 
interests  therein  of  all  the  parties,  as  far  as  the  same  are 
known  to  the  plaintiff.  If  a  party,  or  the  share,  right,  or 
interest  of  a  party,  is  unknown  to  the  plaintiff;  or  if  a  share, 
right,  or  interest  is  uncertain  or  contingent ;  or  if  the  owner- 
ship of.  the  ioheritaDce  depends  upon  an  executory  devise  ; 
or  if  a  remainder  is  a  contingent  remainder,  so  that  the 
party  cinnot  be  named ;  that  fact  must  >ilso  be  stated  in  the 
complaint 


11  Abb.  N.  §  1518.  The  title  or  interest  of  the  plaintiff  in  the 
9'^'  p^  property,  as  stated  in  the  complaint,  may  be  controverted 
44^^'  *  by  the  answer.  Tne  title  or  interest  of  any  defendant  in 
a  N.  T.  the  property,  as  stated  in  the  compiaint^  may  aiso  be  con- 

Stote  Bep.  troverted  by  his  amswer,  or  the  answer  of  any  other  defend- 
187  N.T  lio'  ^^^  •  ^^^  ^®  ^^'®  ^'  interest  of  any  defendimt,  as  stated  in 
83  Hiin,  232.  his  answer,  may  be  controverted  by  the  answer  of  any  other 
defendant.  A  defendant,  thus  controverting  the  title  or  in- 
terest of  a  co-defendant,  must  comply  with  section  five 
hundred  and  twenty-one  of  this  act.  The  issues,  joined  as 
prescribed  in  this  section,  must  be  tried  and  determined  in 
the  action. 


8  How.  Pr.  §  1544.  An  issue  of  fact  joined  in  the  action  is  triable  by 

N.  8  36.  a  jury.     Unless  the  court  directs  the  issues  to  be  stated,  as 

idO^T  ^  prescribed  in  section  nine  hundred  and  seventy  of  this  act, 

187  n't!  iM.  ^^  issues  may  be  tried  upon  the  pleadings. 

143  NiT  849. 

S  1545*  Where  a  defendant  has  made  default  in  appearing 
or  pleading,  or  where  a  party  is  an  infant,  the  couit  must 
ascertain  the  rights,  shares,  and  interests  of  the  several  par- 
ties in  the  property,  b^  a  reference  or  otherwise,  before 
interlocutory  judgment  is  rendered  in  the  aotioxL 
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§1646*  Theinterloodtoryindgment  most  dedaie  what  is  3  How.  Pr. 
the  rights  share,  or  interest  of  each  party  in  the  property,  as  N.  s.  aii. 
&r  as  the  same  has  been  ascertained,  and  must  determine  \^  ^^^^.l?^' 
the  rights  of  the  parties  therein.    Wheie  it  is  found,  by  the 
▼erdi^  report,  or  decision,  or  where  it  appears  to  the  court, 
upon  an  application  forjadgment  in  fayor  of  the  plaintiff, 
that  the  property,  or  Hny  part  thereof,  is  so  circnnistanc^-d 
that  a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners,  the  interlocutory  judgment,  except  as 
otherwise  expressly  prescribeti  in  this  eriiolc,  must  direct 
that  the  property,  or  the  part  thereof  which  is  so  circum- 
stanced, oe  sold  at  public  auction.    Otherwise,  an  interloo- 
ntory  judgment  in  favor  of  the  plaintiff,  mnst  direct  that 
partition  be  made  between  the  parties,  according  to  their 
respectiTe  rights,  shares,  and  interests. 


§  1547.  Where  the  right,  share,  and  interest  of  a  party 
has  been  ascertained  tind  determined,  and  the  rightn,  shares, 
orintftsrests  of  the  other  parties,  as  between  themselyes, 
remain  unascertained  or  undetermined,  an  interlocutory 
judgment  for  a  partition,  rendered  as  prescribed  in  the  last 
bection,  must  direct  a  partition,  as  between  the  party  whose 
share  has  been  so  determined  and  the  other  paities  to  the 
action.  Where  the  rights,  sbares.  and  interests  of  two  or 
more  parties  have  been  thus  ascertfiiued  and  detenuined,  the 
interlocutory  judgment  may  also  direct  the  partition  among 
them  of  a  part  of  thA  property,  proportionate  to  ti  eir 
agc^regate  shares.  In  either  case,  the  court  may,  from  time 
to  time,  as  the  other  rights,  shares,  and  interesis  are  fiscer- 
tMined  and  determined,  render  an  interlocutory  judgment, 
directing  the  partition,  in  like  manner,  of  the  remi-iiider  of 
the  property.  Where  an  interlocutory  judgment  is  rendered, 
in  11  ca^e  specified  in  this  section,  the  court  may  direct  the 
action  to  h*^  seTered,  and  finiil  judgment  to  berettderei',  with 
respe<  t  to  the  portion  of  th-  property  set  apai  t  to  the  pai  ties, 
whose  riKhts,  shares,  and  interests  are  d<  termined,  leayinff 
the  action  to  proceed  as  against  the  other  parties,  with 
respect  to  the  remainder  of  the  property  ;  and,  if  necessary, 
the  'onrt  may  direct  that  one  of  those  parties  be  substituted 
aa  plaintiff. 


i  1548*  Where  two  or  more  parties,  to  an  action  for  parti- 
tion, ujuKe  it  appear  to  the  court,  that  they  desire  to  enjoy 
ibeir  shaie-H  in  common  with  each  ether,  the  interlocutory 
judgment  may,  in  the  discretion  of  the  court,  direct  parti- 
tion to  be  HO  made,  as  to  bet  ciff  to  thi  m  their  shares  of  the 
real  property  partitioned,  without  partition  as  between 
themselveSi  to  be  held  by  them  in  common. 
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§1549.  Where  the  interloontoujndgmeiitv  in  an  action 
for  partition,  directs  a  parti tioD,  it  must  designate  three 
reputable  and  diHinterested  freeholders  as  commissionerB, 
to  make  the  partition  so  directed. 


§  1550.  Each  of  the  commissioners  must,  before  entering 
npon  the  execntion  of  his  duties,  subscribe  and  take  an  oath 
before  an  officer  specified  in  section  eight  hundred  and 
forty-two  of  this  act,  to  the  effect  that  he  will  foithfully, 
honestly,  and  impartially  discharge  the  trust  reposed  in  him. 
Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  upon  his  duties.  The 
court  may,  at  any  time,  remove  either  of  the  commissioners. 
If  either  of  them  dies,  resigns,  neglects  or  refuses  to  serve, 
or  is  removed,  the  court  may,  from  time  to  time,  by  order, 
appoint  another  person  in  his  place. 

§  15 51*  The  commissioners  must  forthwith  proceed  to 
make  partition,  as  directed  by  the  interlocutory  judgment, 
unless  it  appears  to  them,  or  a  majority  of  them,  that  parti> 
tion  thereof,  or  of  a  particular  lot,  tract,  or  other  portion 
tiiereof,  cannot  be  made,  without  great  prejudice  to  the 
owners;  in  which  case,  they  must  make  a  written  report  of 
that  fact  to  the  court. 

§  1552*  In  making  the  partition,  the  oommissioners  must 
divide  the  property  into  distinct  parcels*  and  allot  the 
several  parcels  thereof  to  the  respective  parties,  qualihr  and 
quaotity  heing  relatively  considered,  according  to  the  re- 
spective  rights  and  interests  of  the  parties,  as  &ed  by  the 
interlocutory  judgment.  They  must  designate  tiie  several 
parcels  by  posts,  stones,  or  other  permanent  monuments. 
They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  them  in  so  doing. 


§  1558*  Where  a  party  has  a  right  of  dower  in  the  prop- 
erty, as  a  part  thereof,  which  has  not  been  admeasured,  or 
has  an  estate  by  the  curtesy,  for  life,  or  for  years,  in  an 
undivided  share  of  the  property,  the  commissioners  may 
allot  to  that  party  his  or  her  share  of  the  property,  without 
reference  to  the  duration  of  the  estate.  And  they  may  make 
partition  of  the  share,  so  allotted  to  that  party,  among  the 
parlies  who  are  entitled  to  the  remainder  or  reversion  thereof, 
to  be  enjoyed  by  them  upon  the  determination  of  the 
particular  estate,  where,  in  the  opinion  of  the  comoiission- 
ers.  such  a  partition  can  be  made  without  prejudice  to  the 
rights  of  the  parties. 
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§  1654*  All  the  oommissioiLers  mofit  meet  together  in  the 
performance  of  any  of  their  dnties ;  but  the  aots  of  a  minority 
BO  met  are  TaUd.  They,  or  a  m^ority  of  them,  mnet  make  a 
fall  report  of  their  proceedings,  under  iheir  hands,  specif;^- 
ing  therein  the  manner  in  winch  they  haye  discharged  their 
trusty  describing  the  property  divided,  and  the  share  or 
interest  in  a  share,  allotted  to  each  par^,  with  the  quantity, 
courses,  and  distances,  or  other  particnlar  desmption  of 
each  share,  and  a  description  of  the  posts,  stones,  or  other 
monuments;  and  specifying  the  items  of  their  charges. 
Their  report  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded,  and  mast  be  filed  in 
the  office  of  the  olerk. 


§  155o«  The  fees  and  expeiues  of  the  oommissioners, 
including  the  expense  of  a  suirev,  when  it  is  made,  must  be 
taxed  under  the  direction  of  the  court;  and  the  amount 
thereof  must  be  paid  by  the  plaintiff,  and  allowed  as  part  of 
his  costs. 


§  1556*  The  court  must  confirm  or  set  aside  the  report, 
and  may,  if  necessary,  appoint  new  commissioners,  who 
must  proceed  as  directed  in  this  article. 


§  1567*  Upon  the  confirmation,  by  the  court,  of  the  14  n.  t. 
report  of  the  commissioners  making  partition,  final  judg-      8tateBep. 
ment,  that  the  partition  be  firm  and  effectual  forever,  must  ^^.  ^  ^  .^^ 
be  rendered,  which  is  binding  and  conclusive  upon  the  fol- 
lowing  persons : 

1.  The  plaintiff;  each  defendant  upon  whom  the  sum- 
mons  was  served,  either  personally,  or  without  the  State,  or 
by  publication,  pursuant  to  an  order  obtained  for   that 

{}urpo8e,  as  prescribed  in  chapter  fifth  of  this  act ;  and  the 
egal  representatives  of  each  party,  specified  in  this  sub- 
division 80  much  of  section  four  hundred  and  forty- five 
of  this  act  ns  requires  the  court  to  allow  a  defendant  to  de- 
fend an  action,  after  final  judgment,  does  not  apply  to  an 
action  for  partition. 

2.  Each  person  claiming  from,  through,  or  under  such  a 
party,  by  title  accruing  after  the  filing  of  the  jadgment-roll, 
or  after  the  filing,  in  the  proper  county  olerk's  office,  of  a 
notice  of  the  pendency  of  the  action,  as  prescribed  in  article 
ninth  of  this  title. 

3.  Each  person  not  in  being  when  the  interlocutory  judg- 
ment is  rendered,  who,  by  the  happening  of  any  contingency, 
becomes  afterwards  entitled  to  a  ben  efiolal  interest  attaching 
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to,  or  an  estnte,  or  interest  in,  a  portion  of  the  property,  the 
person  first  eu  tit  led  to  which,  or  other  Tirtaal  representative 
whereof,  wan  a  party  specified  in  the  first  Bubdiviaion  of  this 
section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  nnd  left  unaffected,  as  pre- 
scribed in  section  one  thousand  five  hundred  and  thirty* nine 
of  this  act,  or  to  a  person  oi aiming  from,  through,  or  under 
such  a  party. 


^  1558.  The  final  jud^^ment  mast  lilso  direct  that  each  of 
the  parties,  who  is  entitled  to  possession  of  a  distinct  parcel 
allotted  to  him,  be  let  into  the  possession  tuereof,  either  im- 
mediately, or  after  the  determination  of  the  particular  estate, 
as  the  case  requires. 


§  1559*  The  final  judgment  for  the  partition  of  the  prop- 
erty uiuit  also  award,  tUat  each  defendant  pay  to  the  plain- 
tiff his  proportion  of  the  plaintiff's  cof^ts,  including  the 
extra  allowance.  'J'he  sum  to  be  paid  by  each  must  be  fixed 
by  the  court,  according  to  the  respei-tive  richts  of  the  par- 
ties, and  specified  in  the  judgment.  If  a  defendant  is  un- 
known, his  proporiion  of  the  costs  must  be  fixed  and 
specified  in  like  manner.  An  execution  against  an  unknown 
d<)fendant  may  be  issued,  to  collect  the  costs  awarded  against 
him,  as  if  he  was  named  in  the  judgment ;  and  his  right, 
share,  or  interest  in  the  property  may  be  sold  by  virtue 
thereof,  as  if  he  was  named  in  the  execution. 


§  1560.  If  the  commissioners,  ot  a  majjority  of  them,  re- 
port that  the  property,  or  a  particular  lot,  tract,  or  other 
portion  ther<.of,  is  so  circumstanced,  that  a  partition  thereof 
cannot  be  made,  without  great  prejudice  to  the  owners 
thert^of,  the  court,  if  it  is  satisfied  that  the  report  is  just  and 
correct,  may  thereupon,  except  as  otherwise  expressly  pre- 
scribed in  this  article,  modify  the  interlocutory  jnngmt-nt, 
or  render  a  supplemental  interlocutory  judgment,  reciting 
the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  desig- 
nated in  the  judgment^  or  by  the  sheriff. 


3  H       Pr       ^  1561*  Before  an  interlocutory  judgment  for  the  sale  of 

K.  b!^,        Teal  property  ir  rendered,  in  an  action  for  partition,  the  court 

must,  etthf^r  with  or  ^^  ithont  applicatioti  by  a  party,  direct  a 

reference,  to  ascertain  wbethtr  there  is  any  creditor,  not  a 

party,  who  has  a  lien  on  the  undivided  share  or  interest  of 
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• 
aoy  party.  But  the  court  may  direot  or  dispense  with  snoh 
a  reterenoe,  in  its  discretion,  where  aparty  produces  a  search, 
certifietl  by  the  clerk,  or  by  the  clerk  and  register,  i.s  the 
case  requires,  of  the  county  where  the  property  is  sit- 
uated ;  and  it  appears  therefrom,  and  by  tne  af&daTiis,  if 
any,  produced  therewith,  that  there  is  no  such  outstanding 
lien. 


§  1662.  [Am*d  1887.]  Where  a  reference  is  directed,  as  sn.t. 
prescribed  in  the  last  section,  the  referee  must  cause  a  no-  ^^^^^' 
tice  to  be  published  once  in  each  week  for  six  snccesRive 
weeks  in  such  newspaper  published  in  the  county  wnerein 
the  place  of  trial  is  dcHignated  as  shall  be  designated  by  the 
court  directing  said  reference,  and  also  in  a  newspaper  pub- 
lished in  each  coimty  wherein  the  property  is  situated,  re- 
quizlng  each  person  not  a  party  to  the  action,  who,  at  the 
date  of  the  oraer,  had  &  lien  upon  any  undiyided  shore  or  in- 
tereftt  in  the  property,  to  appear  before  the  referee,  at  a  spe- 
cified plaoe,  and  on  or  befpre  a  specified  day,  to  proye  his 
lien,  an<i  the  true  amount  due  or  to  become  due  to  him  by 
reason  thereof.  The  referee  must  report  to  the  courts  with 
all  conyenient  speed,  the  name  of  ench  creditor  whose  lien 
is  satisfactorily  proyed  before  him,  the  nature  and  extent  of 
the  lien,  the  date  thereof,  and  the  amouat  due  or  to  become 
due  thereupon. 


S  1568*  If  it  appears  by  the  pleadings,  or  by  the  eyidence 
in  the  action,  or  by  the  report,  that  there  was,  at  the  date  of 
the  order,  any  existing  lien  upon  the  share  or  interest  of  a 
party  in  the  property,  the  interlocutory  judgment,  directing 
the  sale,  must  also  direct  the  officer  making  it  to  pay  into 
court  the  portion  of  the  mouey,  arising  frcm  the  sale  of  the 
share  or  interest  of  that  party,  after  deducting  the  portion 
of  the  costs  and  expenses  for  which  it  is  liable. 


S  1564*  Where  money  is  paid  into  court,  in  a  case  specie 
fled  in  the  last  sectioD,  the  party  may  apply  to  the  court  for 
an  order  directing  that  the  money,  or  snch  part  thereof  as 
he  claims,  be  paid  to  him.  Upon  such  an  application,  he 
must  produce  the  following  papers  : 

1.  An  affidayit,  made  by  himself,  or,  if  a  sufficient  excuse 
is  shown,  oy  his  agent  or  attorney,  stating  the  true  amount 
actually  due  on  each  incumbrance,  and  the  name  and  resi- 
dence of  the  owner  of  tbe  incumbrance,  as  far  as  they  are 
known,  or  can  be  aeoertained  vi(h  due  diligence. 
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2.  An  affidavit^  ehowii^  serrico  of  a  notice  of  the  applica- 
tion upon  each  owner  of  an  incambranoe.  Serrioe  oi  the  no- 
tioe,  within  the  State,  must  be  personal,  or  b^  leaving  it  Ht 
the  owner's  residence,  with  Kome  periiou  of  smtable  age  and 
discretion,  at  least  fourteen  days  previoas  to  the  application. 
Service,  without  the  State,  if  personal,  must  be  made  at  least 
twenty  days  previous  to  theapplicntion.  If  the  owner  of  the 
incunibranoe  resides  without  the  State,  and  the  place  of  his 
abode  cannot  be  ascertained,  with  reasonable  diligence, 
notice  may  be  served  upon  him  by  publishing  it  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  repaired 
to  oe  published,  once  in  each  week  for  the  four  weeks  imme- 
diately preceding  the  application. 

Upon  the  application,  the  court  must  make  snch  an  order 
as  justice  requires. 


i  1565.  When  the  whole  amount  of  the  unsatisfied  liens 
npon  an  undivided  share,  which  were  existing  at  tiie  date  of 
the  order  of  reference,  has  been  ascertained,  the  oourt  most 
order  the  portion  of  the  money  so  piid  into  court,  on  account 
of  that  share,  to  be  distributed  among  the  creditors  having 
the  liens,  according  to  the  priority  of  each  of  them.  Where 
the  incumbrancer  is  not  a  party  to  the  action,  the  clerk  or 
other  officer,  by  whom  a  lien  is  paid  off.  must  procure  satis- 
faction thereof  to  be  acknowledged  or  proved,  as  required  by 
law,  and  must  cause  the  iuoumbrance  to  be  duly  satisfied  or 
cancelled  of  record.  The  expense  of  so  doin^  must  be  paid 
out  of  the  portion  of  the  money  in  court,  belonging  to  the 
party,  by  whom  Uie  incumbrance  was  payable. 


§  1566«  The  proceedings  to  ascertain  and  settle  the 
liens  npon  an  undivided  share,  as  prescribed  in  the  last 
three  sections,  shall  not  affect  any  other  party  to  the  action, 
or  delay  tiie  paying  over  or  investing  of  money,  to  or  for 
the  benefit  of  any  other  party,  upon  whose  share  or  interest 
in  the  property  there  does  not  appear  to  be  any  existing 
lien. 


§  1567*  Where  a  party  has  an  existing  right  of  dower 
in  the  entire  property  directed  to  be  sold,  at  the  time  when 
an  interlocutory  judgment  for  a  sale  is  rendered  in  an  action 
'for  partition,  the  court  must  consider  and  determine 
whether  the  interests  of  all  the  parties  require,  that  the 
right  of  dower  should  be  excepted  from  the  sale,  or  that  it 
should  be  sold. 
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§  1568*  If  a  sale  of  the  property,  inoluding  the  right  of 
dower,  is  directed,  the  interest  of  the  party  entitled  to  the 
light  of  dower  shall  pass  thereby ;  and  the  pnrohaser,  his 
heixs  and  assigns  slmli  hold  the  property  free  and  dis- 
charged from  any  olalm,  by  Yirtne  of  that  right.  In  that 
case,  the  dowress  is  entitled  to  reoeiye,  from  the  proceedii 
of  the  sale  of  the  whole  property,  a  gross  sum,  in  satisfao- 
tion  of  her  right  of  dower,  or  to  have  one-thixd  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  inyested 
for  her  benefit^  as  prescribed  in  the  next  section  with  respect 
to  the  dowresB  of  an  undiyided  share. 


il5M.  A  party  to  an  action  for  partition,  who  has  a 
t  of  dower,  or  is  a  tenant  for  life,  or  for  years, 
in  or  of  an  undivided  share  of  the  property  sold,  is' 
entitled  to  leceive,  from  the  proceeds  of  the  sale, 
a  gross  sum,  to  be  fixed  according  to  the  princi- 
ples of  law  applicable  to  annuities,  in  satisfaction  of  his 
or  her  estate  or  interest.  The  written  consent  of  the  party 
to  receive  such  a  gross  sum,  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  record^,  must  be 
filed,  at  the  time  of,  or  before,  the  filing  of  the  report  of 
sale ;  otherwise,  the  court  must  direct  tlutt,  out  of  the  pro- 
ceeds of  the  sale,  which  belong  to  the  undivided  share  to 
which  the  estate  or  interest  attaches,  one-third,  in  case  of 
a  dowrers,  and  in  any  other  case  ariaing  under  this  section, 
the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate, 
be  paid  inlp  court,  for  the  purpose  of  being  invested  for  his 
or  her  benefit. 


§1570.  [i4m*<i  1892.]  Whereitappears  thataparty  tothe 
aodon  hns  an  inchoate  right  of  dower  or  any  other  future 
right  or  estate  vested  or  contingent,  or  that  any  person  or 
persons  not  in  being  who  may  by  any  contingency  become 
entitled  to  any  int^est  or  estate  in  the  property  sold,  the 
court  must  fix  the  proportional  value  of  the  right  or  estate 
according  to  the  law  applicable  to  annuities  and  survivor- 
ships, or  set  aside  so  much  of  the  proceeds  of  sale  to  which 
the  contingency  attaches,  and  mnst  direct  that  proportion  of 
the  proceeds  ox  pale  to  be  invested,  secured  or  paid  over  in 
such  manner  as  it  deems  best  calculated  to  protect  the  rights 
and  iateiMts  of  the  parties. 


i86  I>Aai?moN.  J§  1571-1576 

§  15  71.  /A  married  woman  may  release  to  her  hasband 
her  inchoate  right  of  dower,  in  the  property  directed  to  be 
sold,  by  a  written  instrament,  duly  acknowledged  by  her 
and  certified,  as  required  by  law  with  respect  to  the  ao- 
knowledgement  of  a  oonyeyance  to  bar  her  dower ;  which 
most  be  filed  with  the  cleric,  llierenpon,  the  share  of  the 
proceeds  of  the  sale,  arising  from  her  contingent  interest, 
must  be  paid  to  her  hosbano. 


{  1572.  If  a  person,  entitled  to  an  estate  or  interest  in 
the  property  sold,  is  made  a  party  as  an  nnknown  defend- 
ant, the  court  must  provide  for  the  protection  of  his  rights 
as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 


§  lo78*  The  conrt  must,  in  the  interlocutory  judgment 
for  a  sale,  direct  the  terms  of  credit  which  may  be  allowed 
for  any  portion  of  the  purchase-money,  of  which  it  thinks 
proper  to  direct  the  investment  and  for  any  portion  of  the 
purchase-money,  which  is  required  to  be  invested  for  the 
benefit  of  a  person,  as  prescribed  in  this  article. 


§  1574*  The  portion  of  the  purchase  money,  for  whidi 
credit  is  so  allowed,  must  always  be  secured  at  interest,  by 
a  mortgage  upon  the  property  sold,  with  a  bond  of  the  por- 
ohaser ;  and  by  such  additional  security,  if  any,  .as  the  court 
prescribes. 


§  1575*  The  officer  making  the  sale  may  take  separate 
mortgages  and  other  securities,  in  the  name  of  the  county 
treasurer  of  the  county  in  which  the  property  is  situated, 
for  such  convenient  portions  of  the  purchase>money,  as  are 
directed  by  the  court  to  be  invested ;  and  in  the  name  of  the 
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owner,  for  the  share  of  any  known  owner  of  full  age,  who 
desires  to  have  it  invested. 

§  1676.  Immediately  after  completing  the  sale,  the 
officer  making  it  must  file  with  the  clerk  his  report  thereof, 
under  oath,  containing  a  description  of  each  parcel  sold,  the 
name  of  the  purchaser  thereof,  and  the  price  at  which  it 
was  sold. 

^  1677.  If  the  sale  is  confirmed  by  the  court,  a  final  14  n.t. 
Judgment  must  be  entered,  confirming  it  acconlingly ;  S^teRem 
directing  the  officer  making  it  to  execute  the  proper  con- 
Trances,  and  take  the  proper  securities,  pursuant  to  the 
sale ;  and  also  directing  concerning  the  application  of  the 
proceeds  of  the  sale.  Such  a  final  Judgment  is  binding  and 
conclusive  upon  the  same  persons,  upon  whom  a  final 
Judgment  for  partition  is  made  binding  and  conclusive  br 
section  one  thousand  five  hundred  ana  fifty-i"iven  of  this 
act ;  and  it  effectually  bars  each  of  those  persons,  who  is 
not  a  purchaser  at  the  sale,  from,  all  right,  title,  and  interest 
in  the  property  sold. 

§  1678.  \Am*d  1888.]  Such  a  final  Judgment  is  also  a 
bar  against  each  person,  not  a  party,  who  has,  at  the  time 
when  it  is  rendered,  a  general  hen,  by  Judgment  or  decree, 
on  the  undivided  share  or  interest  of  a  party,  if  notice  was 
given  to  appear  before  the  referee  and  make  proof  of  liens, 
as  prescribed  in  section  fifteen  hundred  and  sixty -two  of  this 
act,  and  also  against  each  person  made  a  party,  who  then 
has  a  specific  lien  on  any  such  undivided  share  or  interest ; 
but  a  person  having  any  such  specific  lien  appearing  of 
record  at  the  time  of  the  filing  of  the  notice  of  the  tendency 
of  the  action,  who  is  not  made  a  party,  is  not  anected  by 
such  judgment 

§  1679.  Where  final  Judgment,  confirming  a  sale,  is 
rendered,  the  costs  of  each  party  to  the  action,  and  the 
expeujtes  of  the  sale,  including  the  officers'  fees,  must  be 
deducted  from  the  proceeds  of  the  sale,  and  each  part^r's 
costs  must  be  paid  to  his  attorney.  But  the  court  may,  in 
its  discretion,  direct  that  the  costs  and  expenses  of  any 
trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
Judgment  against  any  part^  therefor.  Where  a  proportion 
of  the  proceeds  is  to  be  paid  to,  or  invested  for  the  benefit 
of,  any  person,  as  prescribed  in  any  provision  of  this  article, 
the  amount  thereof  must  be  determined  by  the  residue  of 
the  entire  proceeds,  remaining  after  deducting  the  costs  and 
expenses  chargeable  against  tnenu 

§  1680*  The  proceeds  of  a  sale,  after  deducting  there- 
from the  costs  and  expenses  chargoible  against  them,  must 
be  awarded  to  the  parties  ^\'hose  rights  and  interests  have 
been  sold,  in  proportion  thereto.  The  sum  chargeable 
upon  any  share,  to  satisfy  a  lien  thereon,  must  be  paid  to 
the  creditor^  or  tOUanedp  subjoct  to  the  order  of  the  court ; . 


r 
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and  t'-:o  remainder,  ox jcpt  as  otherwise  p  e  cri j  A  la  i\.  3 
a..;clo,  must  be  p.:id,  ly  tho  oflacer  making  tUe  »ale,  to  ilij 
pir(y  owuiug  the  bhure,  or  his  legal  repreBentatirea,  or  into 

c^)a2t  for  Lis  use. 

V  Misc.  S93;  §  logl.  Shnres  of  Infants.  [Am'd  1887,  1892,  1897, 
R  iil^*  *"*•  (nmndnieut  io  take  tfftet  bipltmher  1,  1897.]— Where  a  party 
^^^'  o milled  to  receive  a  portion  of  the  proceeds  is  an  infant, 

ihe  court  may  direct  it  to  be  invested  in  permanent  secnri- 
ti  8  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  gnardian  of  the  saia 
infant  when  the  guardian  shall  have  executed  to  such  in- 
fant a  bond  with  two  soreties  which  shall  be  approved  by 
t  .e  court;  or,  if  any  of  the  moneys  arising  from  the  proceeds 
of  such  sale  shall  have  been  paid  to  the  county  treasurer, 
and  on  due  proof  that  such  money  has  remained  uninvested 
in  permanent  securities  for  the  space  of  three  months,  may 
direct  the  same  to  be  paid  to  the  general  guardian  of  such  in- 
fant  upon  his  giving  an  undertaking  in  an  amount  and  with 
securities  satisfactory  to  the  court  for  the  faithful  execution 
of  his  trust.  In  the  case  of  an  infant  residing  without  the 
state,  and  having  in  the  state  or  country  where  he  or  she  re- 
sides a  general  guardian,  or  person  duly  appointed  under 
the  laws  of  such  state  or  oountry,  to  the  control  and  enti- 
tled, by  the  law  of  sach  state  or  country,  to  thecuscody  of  the 
money  of  such  infant,  the  court,  upon  satisfactory  proof  of 
BU'jh  facts  and  of  the  sufficiency  of  the  bond  or  security 
given  by  such  general  guardian  or  person  in  such  stale  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of 
Huch  state  or  country,  or  otherwise,  may  direct  that  the  por- 
tion of  such  infant  arising  upon  such  stde  shall  be  paid  over 
to  sach  general  guardian  or  person. 

§  1582-  [Am'd  1889,  1893.]  Where  a  person  has  been 
made  n  defendant  as  an  unknown  person,  or  where  the  name 
of  a  defendant  is  unknown,  or  where  the  summons  has  been, 
served  upon  a  defendant  without  the  State,  or  by  publica- 
tion, and  he  has  not  appeared  in  the  action,  the  court  must 
direct  his  portion  to  be  invested  in  permanent  securities,  at 
interest,  for  his  benefit,  until  claimed  by  him  or  his  legal 
rep  resent  I  Uves;  but  after  the  lapse  of  twenty-five  yf  ars  from 
the  time  of  the  payment  into  court,  or  to  tiie  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be 
made  in  any  action  of  partition,  without  any  claim  therefor 
having  been  made  by  any  person  entitled  thereto,  and  upon 
there  being  made  and  presented  to  the  court,  at  a  special  tertn 
thereof,  proof,  by  petition  or  otherwise,  showing  to  the  satis- 
faction of  the  court,  that  due  inquiry  for  such  unknown 
heirs,  or  their  representatives,  has  beeu  made  and  that  they 
cannot  be  found,  and  that  no  claim  has  been  made  for  such 
portion  of  s  lid  proceeds  by  any  person  entitled  thereto,  pro- 
ceedings shall  thereupon  be  taken  in  said  court,  and  an  in- 
vestigation had  therein  as  to  the  heirship,  death  or  where- 
Abouts  of  such  unknown  heirs  or  their  representatives,  and 
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as  to  the  known,  heirs  of  the  Ancestor  of  such  iinknown 
heira,  the  next  of  kin,  representatives  and  distribntefs  of 
sach  known  heiri*,  and  as  to  all  persons  interested  in  snch 
proceeds,  and  th«*ir  respective  interests  therein,  nnd  the  said 
court  shall,  by  an  ord  >r  made  in  the  action,  direct  that  a 
notice  entitled  in  the  action  and  signed  by  the  petitioner,  or 
his  attorney,  and  dir.^cted  to  snch  nokuown  heirs  or  their 
Tepresentativex.  and  to  known  heirs,  their  next  of  kin,  rep- 
resentative!;, or  dtstribntees,  and  all  persons  intere  ted  in 
snoh  proceeds,  be  served  npon  them  by  the  publication 
thereof,  the  same  to  be  published  once  in  each  week  for  six 
successive  weeks  in  a  newspaper  published  in  the  county 
where  the  action  was  brought,  and  in  such  other  newsj.appre 
as  the  court  may  direct,  orderiuf^  and  requiring  such  un- 
known heirs,  or  their  r.  presentatives,  and  all  kno>^n  heiis, 
th  ir  next  c-f  kin,  or  representatives,  and  1.II  ^rsons  inter- 
ested in  sach  proceeds,  aud  each  of  thi  m  to  be  and  appear 
in  said  coui  t  at  a  speciul  term  thereof ^  at  a  time  and  place  to 
be  specified  in  sad  orler  and  notice,  and  at  least  six  weeks 
from  the  date  of  the  first  publication  of  snch  notice,  to  then 
and  there  establish  their  heirship  and  identity,  kinship  and 
interest  and  submit  any  proof,  as  to  snch  unknown  neirK, 
or  their  representatives,  and  the  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  nnd  all  perst.ns  inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire, 
and  that  in  chha  of  their  default  in  so  doing,  that  the  said 

Proceeds  'will  be  dist.ibuted  and  paid  over  to  the  known 
firs  of  the  ancestor  from  whom  such  unknown  ht  irs  derived 
title  thereto,  Hud  to  their  heirs,  n*  xb  of  kin,  representatives, 
distributees  and  assigns,  and  that  they  and  each  of  tbem 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
canse  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  g  owing  out  of  the  distribution  thereof,  and  of 
and  from  all  right,  title,  claim  and  intt- rest  in  and  to  such 
proceeds,  and  shall  be  deemed  t »  have  surrendered  all  right, 
claim  and  interest  in  and  to  snch  pi  oceeds.  The  order  mu'-t 
c  >ntain  a  dir  ciion  that  a  copy  of  the  notice  must  be  served 
on  each  of  the  persons  named  in  the  orJer,  if  within  the 
State,  in  the  manner  prescribed  for  the  service  of  a  sum- 
mons on  a  defendant  in  an  action  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specified  in  the  notice. 
The  publication  of  such  notice,  as  required  by  said  order,  is 
bereby  made  and  shall  be  deemed  and  taken  for  all  purposes 
to  be  due  and  ooszplete  service  upon  each  and  every  of  snch 
unknown  heirs  or  their  representatives,  and  the  known  heirs, 
their  next  of  kin,  and  representatives,  and  all  persons  inter, 
ested  in  such  proceeds,  of  due  notice  of  the  proceedings  to 
distribute  and  pay  out  such  proceeds,  and  shall  be  concln- 
8ive  upon  each  and  all  c>f  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making 
the  same,  and  prpof  of  the  publication  of  such  n  tice  muy 


205  PABTTTION.  §{  1582^ 

be  made  by  affldayit  of  the  pablisber  of  snoh  paper  or  papers. 
At  ti^e  time  and  place  specified  in  the  said  order  and  notice^ 
Buch  unknown  heirs  or  their  representatiyes,  and  all  known 
heirs,  their  next  of  kin,  representatives  or  distributee^, 
devisees,  and  all  persons  interested  in  such  proceeds,  shall 
appe  >r  in  court,  in  person  or  by  attorney,  and  make  proof 
establishing  their  heirship  and  identity,  kinsliip  and  interest 
in  snoh  proceeds,  and  npon  proof  being  made  to  the  siitis-> 
faction  of  the  court  of  the  heirship  aod  identity  of  the 
unknown  heirs,  the  proceeding  for  distribution  shall  be 
dismissed.    And  if  such  unknown  heirs  or  their  representa- 

§  158d*  Where  a  j^ortion  of  the  proceeds,  representing 
an  undivided  share  or  interest,  is  iuvested  for  the  ben(*0t  of 
a  tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed 
in  the  foregoing  provisions  of  this  article,  the  court  mnst 
oanse  it  to  be  invested  in  permanent  Fecurities,  at  iut«-re8% 
and  the  iotertst  to  be  paid,  from  time  to  time  a<t  it  accrues, 
to  the  person  for  whose  benefit  it  is  inyested,  while  his  or 
her  right  continues. 


§g  1584-151K)'  PARTITION.  «! 

§  1684.  The  court  may,  In  its  discretion,  require  any 
person.,  before  he  receives  his  portion  of  the  proceeds  of  tbo 
sale,  to  give  such  security  as  it  directs,  to  the  people,  or  to 
such  parties  or  other  persons  as  it  prescribes,  to  refund  the 
same,  or  a  portion  thereof,  with  interest,  if  it  thereafter 
appears  that  he  was  not  entitled  thereto 

§  1685.  A  security  taken  under  any  provision  of  this 
article,  except  as  otherwise  speciully  prescribed  therein, 
must  be  taken  in  the  name  and  official  title  of  the  county 
treasurer  of  the  county  in  which  the  property  sold  is  silua- 
ted.  He,  and  his  successors  in  office,  must  hold  the  same 
for  the  use  and  benefit  of  the  persons  interested,  subject  to 
the  order  of  the  court. 

§  1586.  The  court  may,  in  its  discretion,  and  upon  such 
terms  and  conditions  as  justice  requires,  make  an  order, 
allowing  a  person,  interested  in  a  security  specified  in  the 
last  section,  to  maintain  an  action  thereupon  in  the  name 
of  the  county  treasurer. 

§  1587.  Where  it  appears  that  partition  cannot  be  made 
equal  between  the  parties,  accoi^ing  to  their  respective 
rights,  without  prejudice  to  the  rights  or  interests  of  some 
of  them,  the  final  judgment  may  award  compensation  to 
be  made  by  one  party  to  another  for  equality  of  partition. 
But  compensation  cannot  be  so  awarded  against  a  party 
who  is  imknown,  or  whose  name  is  unknown.  Nor  can  it 
be  awarded  against  an  infant,  unless  it  appears,  that  he  has 
personal  property  sufficient  to  pay  it,  and  that  his  interests 
will  be  promoted  thereby. 

§  1688«  If,  upon  the  death  of  one  of  two  or  more 
plaintiJffs,  or  one  of  two  or  more  defendants,  in  an  action 
for  partition,  the  interest  of  the  decedent  in  the  property 
passed  to  a  person,  not  a  party  to  the  action,  the  latter  may 
be  made  defendant  by  the  order  of  the  court  ^  and  a  sup- 
plemental summons  may  be  issued,  to  bring  him  m 
accordingly. 

§  1689.  Nothing  contained  in  this  article  prevents  the  60Hoo,i9ft 
court  from  adjusting,  in  the  interlocutory  or  final  judg- 
ment, or  otherwise,  as  the  case  requires,  the  rights  of  one 
or  more  of  the  parties,  as  against  any  other  party  or  par- 
ties, by  reason  of  the  receipt,  by  the  latter,  of  more  than 
his  or  their  proper  proportion  of  the  rents  or  profits  of  a 
share,  or  part  of  a  share. 

61590.     lAm*d  1895,  amendment  to  take  ^fect  January  1^  fllSlLeobd. 
1896.]  Where  an  infant,  idiot,  lunatic,  or  habitual  dmnkard,  i,    Consol. 
holds  real  property  in  joint  tenancy  or  in  common,  the  •^ct. 
general  guardian  of  the  infant  or  the  committee  of  the  idiot, 
Innatie  or  habitufd  drunkard,  may  apply  to  the  supreme 
court,  or  to  the  county  court  of  the  county,  wherein  the  real 
propertv  is  situated  for  authority  to  agree  to  a  partiiion  of 
the  real  property, 
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lliM^sabdT'  §  1591.  Such  an  application  must  be  by  a  petition, 
L  Consol.  which  must  describe  the  real  property  proposed  to  be 
partitioned ;  must  state  the  rights  and  mteresto  of.  the 
several  owners  thereof ;  must  specify  the  particular  parti- 
tion proposed  to  be  made ;  and  must  be  verified  by  affidavit. 
The  court  may  order  notice  of  the  application  to  be  given 
to  such  persons  as  it  thinks  proper. 

§  1598.  [Am'd  1886.1  If  after  due  inquiry  into  the 
merits  of  the  application  by  a  reference  or  otherwise,  the 
court  is  of  the  opinion  that  the  interests  of  the  infant,  or  of 
the  idiot,  lunatic,  or  habitual  drunkard  will  be  promoted 
by  the  partition,  it  may  make  an  order  authorizing  the 
petitioner  to  a^ree  to  the  partition  proposed,  and  in  the 
name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard,  to  execute  releases  of  his  right  and  interest  in 
and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court 
may,  in  its  discretion,  for  the  furtherance  of  the  interests 
of  said  infant,  idiot,  lunatic,  or  habitual  drunkard,  direct 
partition  to  be  so  made  as  to  s?t  off  to  him  or  them  his  or 
their  share  in  common  with  any  of  the  other  ow^ners,  pro- 
vided the  consent  in  writing  thereto  of  such  owners  shall  be 
first  obtain^. 

g  1598.  Releases  so  executed  have  the  same  validity 
aba  eflPect,  as  if  they  were  executed  by  the  person  in  whose 
behalf  they  are  executed,  and  as  if  the  infant  was  of  full 
age,  or  the  idiot,  lunatic,  or  habitual  drunkard  was  of 
sound  mind,  and  competent  to  manage  his  affairs. 

§  1694.  The  people  of  the  State  may  be  made  a  party 
defendant  to  an  action  for  the  partition  of  real  property,  in 
the  same  manner  as  a  private  person.  In  such  a  case,  the 
summons  must  be  served  upon  the  Attorney-General,  who 
must  appear  in  behalf  of  the  people. 

§  1696.  An  exemplified  copy  of  the  Judgment-roll,  or 
of  the  final  judgment,  in  an  action  for  partition,  may  be 
recorded  in  the  office  for  recording  deeds  in  each  coun^  in 
which  any  real  property  affected  Siereby  is  situated. 

ARTICLE  THIRD. 

Action  for  Dower. 

f  1606.  Limitatioxi  of  actioD  for      |f  1603.  la.i  aealnst  hein,  etc^ 

dower.  aiiemng  land. 

1807.  Againpt     whom     action  lOOl.  Action  barred  by  aasigii- 

Droaght.  ment  of  dower. 

1098.  WHo  maj  be  joined  as  lOOS.  CoUnsive  recovery  not  to 

aefendants.  prejudice  infant. 

1609.  Id.  ;    where    defendants  IGOO.  Complaint 

claim  in  Bcveralty.  1607.  Interlocutory     Judgment 

1600.  Damages  may  be  recor-  for  admeasurement. 

erea;  bow  estimated.  1606.  Oath   of   commissioners, 

1601.  Id.:    in    action    affainst  etc.;    removal;  filling 

alienee  of  husband.  vacancy. 

16QS.  Id.:  where  several  paroali,         1609.  Bower  how  admeasured. 
etfr  1610.  BfipOKitbereoyon. 


^ 


f  1611.  Setting  aside  report  $  1618.  Defendant  may  content  to 

161A  Fees  and  expenaea.  pay     It;    proceeding 

1618.  Final  Judgment.  thereupon. 

1614.  Flaintiil  may  recovw  aom  1619.  Interlocatory  Jndgmentfor 

awarded  ;    court   may  aale. 

modify  judgment  1690.  Id.;  directing  a  part  to  be 
161B.  Junior  incnmbrancen;  not  lidd  oif. 

aifected  by  admeasure-  1681  Liens  to  be  aM^rtained. 

ment  162&  Id.  ;  i»ayment  of ;  or  sale 

1616.  Appeal  not  to  stay  ezecn-  eabject  to. 

tion,  if  undertaking  is  1628.  Beport  of  sale. 

given.  IttM.  Final  judgment  tbereon. 

1617.  Flainttif  may  consent  to  1625.  Proylbions  of  article  seo- 

receive  a  groes  sum.  ond  made  applicable. 

g  1696.   [Am'd  1882.]  An  action  for  dower  must  be  8lHn]u68i 
commenced  oy  a  widow  within  twenty  years  after  the 
death  of  her  husband ;  but  if  she  is  at  the  time  of  his  death 
either 

1.  Within  the  age  of  tweuty-one  years  ;  or 

2.  Insane ;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for 
life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time 
Hmited  by  this  section.  And  if  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the  above  lapse  of 
twenty  years,  the  owner  or  owners  of  the  lands  subject  to 
Buch  dower,  being  in  possession,  shall  have  recomized 
Buch  claim  of  dower  by  anv  statement  contained  in  a 
writing  under  seal,  subscribed  and  acknowledged  in  the 
manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if 
by  any  Judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  land  in  question,  wherein 
Buch  owner  or  owners  were  parties,  such  right  of  dower 
shail  have  been  distinctly  recognized  as  a  sm)sisting  claim 
against  said  lands,  the  time  after  the  death  of  her  husband, 
and  previous  to  such  acknowledgment  in  writing  or  such 
recognition  by  Jud^ent  or  decree,  is  not  a  part  oi  the  time 
limited  by  this  section. 

%  1697.  Where  the  property,  in  which  dower  is  claimed,   s  N.  T. 
is  actually  occupied,  the  occupant  thereof  must  be  made  ».^gPP*  ^ 
defendant  in  the  action.    Where  it  is  not  so  occupied,  the  "' 

action  must  be  brought  against  some  person  exercising  acts 
of  ownership  thereupon,  or  claiming  title  thereto,  or  an 
faiterest  therein,  at  the  time  of  the  commencement  of  the 
action. 

g  1598.  In  either  of  the  cases  specified  in  the  last  sec- 
tion, any  other  person,  claiming  title  to,  or  the  right  to  the 
possession  of,  the  real  property  in  which  dower  is  claimed, 
may  be  Jomed  as  defendant  in  the  action. 

g  1509*  In  an  action  to  recover  dower,  in  a  distinct  bn.t. 
parcel  of  real  property  of  which  the  pliintiff's  husband  died      Buppl  an 
seized,  or  in  all  the  real  property  wnich  he  aliened  bpr  one 
conveyance,  all  the  persons  in  possession  of,  or  claiming, 
title  to,  the  property,  or  any  part  thereof,  may  be  made  d? 
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f  endants,  although  they  possess  or  daiiii  title  to  different 
portions  thereof  in  severalty. 

SlH«n,l»Q.  g  1600.  Where  a  widow  reooyeis,  in  an  action  there- 
for, dower  in  property,  of  which  her  husband  died  seized, 
she  may  also  recover,  in  the  same  action,  damages  for  with- 
holding her  dower,  to  the  amount  of  one  third  of  the  annual 
▼alue  of  the  mesne  profits  of  the  property,  with  interest ;  to 
be  computet!,  where  the  action  is  against  the  heir,  from  her 
husband's  death,  or,  where  it  is  against  any  other  person, 
from  the  time  when  she  demanded  her  dower  of  the  defend- 
ant ;  and,  in  each  case,  to  the  time  of  the  trial,  or  application 
for  judgment,  as  the  case  may  be ;  but  not  exceeding  six 
years  in  the  whole.  The  damages  shall  not  include  anything 
for  the  use  of  permanent  improvements,  made  after  the 
death  of  the  husband. 

§  1601.  Where  a  widow  recovers  dower,  in  a  case  not 
specified  in  the  last  section,  she  may  also*  recover,  in  the 
same  action,  damages  for  withholding  her  dower,  to  be 
computed  from  the  commencement  of  the  action  :  but  they 
shall  not  include  anything  for  the  use  of  permanent  im-. 
provcmeuts,  made  since  the  property  was  aliened  by  her 
husband.  In  all  other  respects,  the  same  must  be  com- 
puted as  prescribed  in  the  last  section. 

%  1608.  The  last  two  sections  do  not  authorize  the  re- 
covery, against  a  defendant  who  is  joined  with  others,  of 
damages  for  withholding  dower,  in  any  portion  of  the  prop- 
erty not  occupied  or  claimed  by  him. 

§  1603.  Where  a  widow  recovers  dower  in  real  property 
aliened  by  the  heir  of  her  husband,  she  may  recover,  in  a 
separate  action  against  him,  her  damages  for  withholding 
her  dower,  from  the  time  of  the  death  of  her  husband  to 
the  time  of  the  alienation,  not  exceeding  six  years  in  the 
whole.  The  sum  recovered  from  him  must  be  deducted 
from  the  sum,  which  she  would  otherwise  be  entitled  to 
recover  from  the  grantee ;  and  any  sum  recovered  as  dam- 
ages from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the 
heir. 

§  1604.  The  acceptance,  by  a  widow,  of  an  assignment 
of  dower,  in  satisfaction  of  her  claim  upon  the  property  in 
question,  bars  an  action  for  dower,  and  may  be  pleaded  by 
any  defendant 

%  1606.  Where  a  widow,  not  having  a  right  to  dower, 
recovers  dower  against  an  infant,  bv  the  default  or  collu* 
sion  of  his  guardian,  the  infant  shall  not  be  prejudiced 
thereby  ;  but  when  he  comes  of  full  age,  he  may  bring  an 
action  of  ejectment  against  the  widow,  to  recover  the  prop- 
erty so  wrongfully  awarded  for  dower,  with  damages  from 
the  time  when  she  entered  into  possession,  although  that  is 
snore  than  six  years  before  the  commencement  of  the  actioii. 
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g  1606.  The  complaint,  in  an  action  for  dower,  must 
describe  the  property,  as  prescribed  in  section  one  thousand 
five  hundred  and  eleven  of  this  act ;  and  must  set  forth  the 
name  of  the  plaintiff's  husband. 

§  1607.  If  the  defendant  makes  default  in  appearing  or 
pleading ;  or  if  the  right  of  the  plaintifif  to  dower  is  not 
disputed  by  the  answer;  or  if  it  appears,  by  the  verdict, 
report  or  decision  upon  a  trial,  that  the  plaintiff  is  entitled 
to  dower  in  the  real  property  described  in  the  complaint,  an 
interlocutory  Judgment  must  be  rendered ;  which,  except 
as  otherwise  prescribed  in  this  article,  must  direct  that  the 

EUintifF's  dower  in  the  property,  particularly  describing  it, 
e  admeasured  by  a  referee,  designated  in  the  judgment,  or' 
by  three  reputable  and  disinterested  freeholders,  designated 
therein  as  cornmissioners  for  that  purpose. 

§  16O8.  Each  of  the  commissioners,  or  the  referee,  as 
the  case  requires,  must;  before  entering  upon  the  execution 
of  his  duties,  subscribe  and  take  an  oath,  before  an  officer 
specified  in  section  eight  hundred  and  forty-two  of  this  act, 
to  the  effect,  that  he  will  faithfully,  honestly,  and  im- 
partially discharge  the  trust  reposed  in  him.  The  oath 
must  be  filed  with  the  clerk,  before  a  commissioner  or  a 
referee  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  the  referee,  or  either  of  the  com- 
missioners. If  either  of  them  dies,  resigns,  or  neglects  or 
refuses  to  serve,  or  is  removed,  the  court  may,  from  thne  to 
time  appoint  another  person  in  his  place. 

§  1609*  The  referee  or  the  commissioners  must  execute 
their  duties  in  the  following  manner : 

1.  They  must,  if  it  is  practicable,  and.  in  their  opinion, 
for  the  best  uGiterests  of  all  the  parties  concerned,  admeasure 
and  lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plain*, 
tifif,  a  distinct  parcel,  constituting  the  one  third  part  of  the. 
real  property  of  which  dower  is  to  be  admeasured,  desig- 
nating the  part  so  laid  off  by  posts,  stones,  or  other  perma- 
nent monuments. 

2.  In  making  the  admeasurement,  they  must  take  into 
consideration  Bny  permanent  improvements,  made  upon  the 
real  property,  auer  the  death  of  the  plaintiff's  husband,  or 
after  the  alienation  thereof  by  him ;  and,  if  practicable, 
those  improvements  must  be  awarded  within  the  part  not 
laid  off  to  the  plaintiff  ;  or.  if  it  is  not  practicable  so  to 
award  them,  a  deduction  must  be  made  from  the  part  laid 
off  to  the  plaintiff,  proportionate  to  the  benefit,  which  she 
will  derive  from  so  much  of  those  improvements,  as  is  in- 
cluded in  the  part  laid  off  to  her. 

8.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  th& 
referee  or  commissioners,  it  is  not  for  the  best  interests  of 
all  the  parties  concerned,  to  admeasure  and  lay  off  to  the 
plaintiff  a  distinct  parcel  of  the  property,  as  prescribed  in 
ihe  foregoing  subdivision  of  this  section,  they  must  report 
thai  fact  to  the  court. 
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4  They  may  employ  a  surveyor,  with  the  necessary  as- 
flfstants,  to  aid  in  the  admeasurement. 

g  16 10*  All  the  commissioners  must  meet  together  in 
the  performance  of  any  of  their  duties  ;  but  the  acts  of  a 
majority  so  met  are  valid.  The  referee,  or  the  commis- 
aiooers,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  specifying  therein  the  manner  in  which 
they  have  disclmrged  their  trust,  with  the  items  of  their 
charges,  and  a  particular  description  of  the  portion  ad- 
measured and  laid  off  to  the  plaintiff ;  or,  if  they  report 
that  it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for 
the  best  interests  of  all  the  parties  coucerned,  to  admeasure 
and  la^  off  a  distinct  parcel  of  the  property,  of  which 
dower  is  to  be  admeasured,  they  must  state  the  reasons  for 
that  opinion,  and  all  the  facts  relating  thereto.  The  report 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recoraed,  and  must  be  filed  in  the 
office  of  the  clerk. 

§  161 1.  Upon  the  application  of  any  party  to  the  action, 
and  upon  good  cause  shown,  the  court  may  set  aside  the 
report,  and,  if  necessary,  may  appoint  new  commissioners, 
or  a  new  referee,  who  must  proceed,  as  prescribed  in  this 
title,  with  respect  to  those  first  appointed. 

§  1618.  The  fees  and  expenses  of  the  commissioners,  or 
of  the  referee,  including  the  expense  of  a  survey,  when  it 
is  made,  mnst  be  taxed  under  Uie  direction  of  the  court ; 
and  the  amount  thereof,  must  be  paid  by  the  plaintiff,  and 
allowed  to  her,  upon  the  taxation  of  hejr  costs. 

lSHiis,8Kl.  §  1618.  Upon  the  report  being  confirmed  by  the  court, 
final  judgment  must  be  rendered.  If  the  referee  or  com- 
missioners have  admeasured  and  laid  off  to  the  plaintiff  a 
distinct  parcel  of  the  property,  the  judgment  must  award 
to  her,  during  her  natural  life,  the  pooaession  of  that  par- 
cel, describing  it,  subject  to  the  payment  of  all  taxes,  assess- 
ments, and  other  charges,  accruing  thereupon  after  she 
takes  possession.  If  the  referee  or  the  commissioners  re- 
port, that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so 
to  admeasure  and  lay  off  A  distinct  parcel  of  the  property, 
the  final  judgment  must  direct,  that  a  sum,  fixed  by  the 
court,  and  specified  therein,  equal  to  one-third  of  the  rental 
▼alue  of  the  real  nroperty,  as  ascertained  bv  a  reference  or 
otherwise,  be  paia  to  the  plaintiff,  annually  or  of tener,  as 
directed  in  the  judgment,  during  her  natural  life,  for  her 
dower  in  the  property ;  and  that  the  sums,  so  to  be  paid,  be 
and  remain  a  charge  upon  the  property,  during  her  natural 
life.  The  final  judgment  may  also  award  damages  for  the 
withholding  of  dower. 

g  1614*  The  plaintiff  may,  from  time  to  time,  maintain 
an  action  against  the  owner,  or  a  person  who  was  the  owner 
(kf  the  property,  to  recover  any  mstalment  of  the  sum*  80 
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awarded  to  her  for  her  dower,  which  became  due  daring 
hiB  ownership,  and  remains  impaid.  Or  if  an  Instahnent 
lemaina  due  and  unpaid,  she  may  maintain  an  action  to 
procure  a  sale  of  the  property,  and  enforce  the  payment  of 
the  instalments,  due  and  to  liecome  due,  out  of  the  proceeds 
of  the  sale.  Such  an  action  must  be  conducted,  as  if  the 
charge  imon  the  real  property  was  a  mortgage  to  the  same 
effect  U,  at  any  time,  it  is  made  to  appear  to  the  court, 
that  the  rental  value  of  the  real  property  has  materially  in* 
creased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the 
final  judgment,  b^  iucr  sing  or  diminishing  the  sum  to  be 
paid  to  the  plaintiff. 

g  16 16*  Where  a  portion  of  the  property  is  admeasured 
and  laid  off  to  the  plaintiff  as  her  dower,  a  lien,  which  is 
inferior  to  the  plaintiff's  right  of  dower,  attaches,  during 
the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or 
share  of  the  residue  which  was  subject  to  it,  as  if  the  por- 
tion laid  off  to  the  plaintiff  had  not  been  a  part  of  the  prop- 
erty. 

g  1616*  An  appeal  from  a  final  iudgment,  awarding  to 
the  plaintiff  possession  of  the  part  admeasured  and  laid  off 
to  her,  does  not  stay  the  execution  thereof,  unless  the  court, 
or  a  judge  thereof,  grants  an  order  directing  such  a  stay. 
Such  an  order  shall  not  be  granted,  if  an  undertaking  it 
given  on  the  part  of  the  respondent,  with  one  or  more  sure- 
ties, approyed  by  the  court,  or  a  jud^e  thereof,  to  the  effect 
that,  if  the  judgment  appealed  from  is  reversed  or  modified, 
and  restitution  IS  awarded,  she  will  pay,  to  the  ]^r8on  en* 
titled  thereto,  the  value  of  the  use  ana  occupation  of  fho 
part  so  admeasured  and  laid  off  to  her,  or  of  the  portion, 
restitution  of  which  is  awarded,  during  the  time  she  holds 
possession  thereof,  by  virtue  of  the  judgment. 

g  1617.  In  an  action  for  dower,  the  plaintiff  may,  at  any  80  Abb.  N.o. 
time  before  an  interlocutory  judgment  is  rendered,  by  24a;i38N.Y. 
reason  of  the  defendant's  default  in  appearing  or  pleading, 
or,  where  an  issue  of  fact  is  Joined,  at  any  time  before  the 
commencement  of  the  trial,  file  with  the  clerk,  a  consent  to 
accept  a  gross  sum,  in  fuU  satisfaction  and  discharge  of  her 
right  of  dower  in  the  real  property  described  in  the  com* 
plaint.  Such  a  consent  must  be  in  writing,  and  acknowl- 
edged or  proved,  and  certifiedi  in  like  manner  as  a  deed  to 
be  recorded,  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared, 
or  who  appears  after  the  filing. 

§  1618*  At  any  time  after  a  consent  is  filed,  as  pre- 
scribed in  the  last  section,  and  before  an  interlocutory 
judgment  is  rendered,  any  defendant  may  apply  to  the 
court,  upon  notice,  for  an  order  ^ranting  him  leave  to  pay 
such  a  gross  sum.  Thereupon  the  court  may,  in  Its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  ascertain 
the  value  of  the  plaintiff's  right  of  dower  m  the  property. 
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by  a  reference  or  otherwise,  and  make  an  order,  directing 
payment,  by  the  applicant,  of  the  sum  so  ascertained,  with- 
in a  time  fixed  by  the  order,  not  exceeding  sixty  days  after 
aervice  of  a  copy  thereof ;  and  directing  the  execution  by 
the  plaintiff  of  a  release  of  her  right  of  dower,  upon  re- 
ceipt of  the  money.  Obedience  to  the  order  may  be  en- 
forced, either  by  punishment  for  contempt,  or  by  striking 
out  the  pleading  of  the  offending  party,  and  rendering 
Judgment  against  him  or  her  or  in  both  modes. 

1PS17.T.472.  §  1G19.  Where  the  plaintiff's  consent  has  been  filed,  as 
prescribed  in  the  last  section  but  one,  and  she  is  entitled  to 
an  interlocutory  judgment  in  the  action,  the  court  must, 
upon  the  application  of  either  party,  ascertain,  by  a  refer- 
ence or  otherwise,  whether  a  distinct  parcel  of  tlie  property 
can  be  admeasured  or  laid  off  to  the  plaintiff,  as  tenant  in 
dower,  without  material  injury  to  the  interests  of  the 
parties.  If  it  appears  to  the  court,  that  a  distinct  parcel 
cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  specified  in  the  next  sec- 
tion, direct  that  the  property  be  sold  by  the  sheriff,  or  by 
a  referee  designated  therein  ;  and  that,  upon  the  confirma- 
tion of  the  sale,  each  party  to  the  action,  and  every  person 
deriving  title  from,  through,  or  under  a  party,  after  the 
filing  oi  the  judgment-roll,  or  of  a  notice  of  the  pendency 
of  the  action,  as  prescribed  in  article  ninth  of  this  title,  l>e 
barred  of  and  from  any  right,  title,  or  interest  in  or  to  the 
property  sold. 

%  1620.  In  a  case  specified  in  section  one  thousand  six 
hundred  and  seveoteen  of  this  act,  where  the  property,  or  a 

{>art  thereof,  conHists  of  one  or  more  vacant  or  unimproved 
ots,  the  plaintiff's  consent  may  contain  a  stipulation  to  take 
a  distinct  parcel  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  direct- 
ing a  sale,  may  direct,  if  it  appears  to  be  just  so  to  do,  that 
commissioners  be  appointed  to  admeasure  and  lay  off  to  the 

{)laintiff  a  distinct  parcel,  out  of  the  vacant  or  unimproved 
ots ;  and,  if  there  ia  any  other  property,  that  it  be  sold, 
and  a  gross  sum  be  paid  to  her  out  of  the  proceeds  thereof, 
as  prescribed  in  the  next  three  sections.  The  plaintiff's  title 
to  each  distinct  parcel,  admeasured  and  laid  off  to  her,  as 
prescribed  in  this  section,  is  that  of  an  estate  of  inheritance 
in  fee  simple.  In  admeasuring  and  laying  off  the  same, 
the  commissioners  must  consider  quantity  and  quality  rela- 
tively, according  to  the  value  of  the  plaintiff's  right  of 
dower  in  the  vacant  or  unimproved  lots,  out  of  which  the 
admeasurement  is  to  be  made ;  which  must  be  ascertained, 
in  proportion  to  tbe  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  a  gross  sum  to  be  paid  to 
her  out  of  the  proceeds  of  a  sale. 

g  1681.  Before  an  interlocutory  judgment  is  rendered 
for  the  sale  of  the  property,  the  court  must  direct  a  refer- 
ence to  ascertain  >v^hether  any  person,  not  a  party,  has  a 
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lien  upon  the  property,  or  any  part  thereof.  Except  as 
otherwise  expressly  prescribed  in  this  article,  the  proceed- 
ings upon  and  subsequent  to  the  reference  must  be  the 
9ame,  as  prescribed  in  article  second  of  this  title,  where  a 
reference  19  made  as  prescribed  in  section  one  thousand  five 
hundred  and  sixty-one  of  this  act, 

§  1688.  Where  the  interlocutory  judgment  directs  a 
sale,  if  the  right  of  dower  of  tlie  plamtifF  U  inferior  to  any 
other  lien  upon  the  property,  the  Judgment  may,  in  the 
discretion  of  the  court,  direct  that  the  property  be  sold 
either  subject  to  the  lien,  or  discharged  from  the  lien;  and, 
in  the  latter  case,  that  the  officer  making  the  sale  pay  the 
amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

§  1683.  Immediately  after  completing  the  sale,  and 
executing  the  proper  conveyance  to  the  purchaser,  the 
officer  making  the  sale  must  make  and  file  with  the  clerk  a 
report  thereof,  showing  tlie  liame  of  the  purchaser,  and 
the  purchase  price  paid  bv  him,  or,  if  the  property  was 
sold  in  parcels,  the  name  of  each  purchaser,  and  the  price 
and  a  description  of  the  parcel  sold  to  him ;  the  sums 
which  the  ofllcer  has  paid  out  of  the  proceeds  of  the  sale, 
pursuant  to  the  interlocutory  Judgment ;  the  purpose  for 
"Which  each  payment  was  made  ;  the  amount  and  items  of 
his  fees  and  expenses ;  and  the  net  amount  of  the  proceeds^ 
after  deducting  the  payments. 

8  1624.  Upon  confirming  the  sale,  the  court  must  ascer- 
tain, by  a  reference  or  otherwise,  the  rights  and  interests  of 
each  of  the  parties  in  and  to  the  proceeds  of  the  sale,  and 
also  what  ffross  sum  of  money  is- equal  to  the  value  of  the 
plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated 
upon  the  principles  applicable  to  life  annuities.  The  court 
must  thereupon  render  final  Judgment,  confirming  the  salet, 
and  directing  that  the  gross  sum  so  ascertained  be  paid  to 
the  plaintiff,  in  full  satisfaction  of  her  right  of  dower  ;  and 
that  the  remainder  of  the  proceeds  of  the  sale  be  distributed 
among  the  persons  entitled  thereto. 

g  1685.  The  provisions  of  article  second  of  this  title, 
relating  to  a  sale  made  as  prescribed  in  that  article,  and  to 
the  distribution,  investment,  and  care  of  the  proceeds, 
apply,  as  far  as  they  are  applicable,  to  a  sale  made  as  pre- 
scribed in  this  article,  and  to  the  distribution  of  the  pro- 
ceeds of  a  sale,  as  prescribed  in  the  last  section* 

ARTICLE  FOURTH. 

ACTIOK  TO  FOBBCLOSE  A  MOBTGAGE. 

I  KBfi.  Finft]  Judgment ;  whet  to       $  1629.  Complaint  toetate  wheth* 

coQtain .  er  Bach  action  brought. 

law.  Pfewon  liable    for  mort-  ^^  ^^     judgment     rendered 

1«8.  Other  actlonH  for  mort-  be  returned. 

debt,  when  pro*  1681.  Notice  of  pendency  of  <»• 
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ted.  tiontobefiled. 
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wa. 


%  16as.  Effect  of  conveyance  apon  vrlieii  proceedings  to  be 

Mle.  Btayedf. 

1683.  Disposition  of  aurplofi.  {  1036.  When  part  only  of  the 

1684.  When    complaint    to    be  property  to  be  sold. 

dismissed  on  payment  1687.  When  the  whole  propertiy 

of  aom  dne.  may  be  sold. 
168S.  Payment  after  judgment; 

96N.T.  156.  g  1686.  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  if  the  plaintifl!  becomes  entitled  to  nnal  judgment. 
It  must  direct  the  sale  of  the  property  mortgaged,  or  of 
such  part  thereof  as  is  sufficient  to  discharge  ue  mortgage 
debt,  the  expenses  of  the  sale,  and  the  costs  of  the  action. 

29Abb.N.O.  §  1627.  Any  person,  who  is  liable  to  the  plaintifl  for 
the  payment  of  the  debt  secured  by  the  mortgage,  may  be 
mode  a  defendant  in  the  action  ;  and  if  he  has  appeared,  or 
has  been  personally  served  with  the  summons,  the  final 
judgment  ma^  award  parent  by  him  of  the  residue  of 
the  debt  remaming  unsatisfied,  after  a  sale  of  the  mort- 
gaged property,  and  the  application  of  the  proceeds,  pur- 
suant to  the  directions  contained  therein. 

12Daly,144.        .    *^^«    .«t^., 

»     week.       §  1688.  Wnile  an  action  to  foreclose  a  mortgage  upoa 

Sf^Afcff'  N  ™^  property  is  pending,  or  after  final  Judgment  for  the 

fi.  69.   '  plaintifl  therein,  no  other  action  shall  be  commenced  or 

8  N.  Y.  maintained,  to  recover  any  part  of  the  mortgage  debt,  with* 

SjJP^*^-  out  leave  of  the  court  in  which  the  former  action  was 

State  Rep*    l>i*OUght.      Stote  Uep.  203;  18  Misc.  i9. 

tos. 
136  N.T.  160      g  1680.  The  complaint,  in  an  action  to  foreclose  amort- 

8iHnn^%9   ^^  upon  real  property,  must  state,  whether  any  other 
'      *  acuon  has  been  brought  to  recover  any  part  of  the  mortgage 
debt,  and,  if  so,  whether  any  part  thereof  has  been  col- 
lected. 

138  N.T.  468.  §  1 680»  Where  final  judgment  for  the  plaintifl  has  been 
rendered,  in  an  action  to  recover  any  part  of  the  mortgage 
debt,  an  action  shall  not  be  commenced  or  maintained  to 
foreclose  the  mortgage,  unless  an  execution  against  the 
property  of  the  defendant  has  been  issued,  upon  the  judg- 
ment, to  the  sheriff  of  the  county  where  he  resides,  if  he 
resides  within  the  State,  or,  if  he  resides  without  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is 
filed  ;  and  has  been  returned  whoUy  or  partly  unsatisfied. 

§  1681.  The  plaintiff  must,  at  least  twenty  days  before 
a  final  judgment  directing  a  sale  is  rendered,  file,  in  the 
clerk's  office  of  each  county  where  the  mortgaged  property 
is  situated,  a  notice  of  the  pendency  of  the  actioL ,  as  pre- 
scribed in  section  one  thousand  six  hundred  and  i^eventy  of 
t^is  act:  which  must  specify,  in  addition  to  the  particulars 
requirea  by  that  section,  the  date  of  the  mortga^e^  the 
parties  thereto,  and  the  time  and  place  of  recording  it 

§  1688.  A  conveyance  upon  a  sale,  made  pursuant  to  a 
final  judgment,  in  an  action  to  foreclose  a  mortgage  upon 
leal  property,  vests  in  the  purchaser  the  same  estaSe,  <>^7t 
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that  would  haye  vested  in  the  mortgagee,  if  lie  equity  of 
redemption  had  been  foreclosed.  Such  a  conveyance  is  as 
valid,  as  if  it  was  executed  by  the  mortgagor  and  mort- 
gagee, and  is  an  entire  bar  against  each  of  tiiem,  and  against 
each  parly  to  the  action  who  was  duly  summoned,  and  every 
person  claiming  from,  through,  or  under  a  party,  by  title 
accruing  after  the  filing  of  the  notice  of  the  pendency  of  the 
action,  as  prescribed  in  the  last  section. 

§  1688,  If  there  is  any  surplus  of  the  proceeds  of  the  soAbb.N.a 
Bale,  after  paying  the  expenses  of  the  sale,  and  satisfying  ^^''^' 
the  mortgage  debt  and  Uie  costs  of  the  action,  it  must  be 
paid  into  court,  for  the  use  of  the  person  or  persons  entitled 
thereto.  If  auy  part  of  the  surplus  remains  m  court  for  the 
period  of  three  months,  the  court  must,  if  no  application 
has  been  made  therefor,  and  may,  if  an  application  therefor 
is  pending,  direct  it  to  be  invested  at  interest,  for  the  benefit 
of  the  person  or  persons  entitled  thereto,  to  be  paid  upon 
the  direction  of  the  court. 

§  16d4«  Where  an  action  is  brought  to  foreclose  a  mort- 
gage upon  leal  property,  upon  which  a  portion  of  the 
principal  or  interest  is  due,  and  another  portion  of  either  is 
to  become  due,  the  complaint  must  be  dismissed  without 
costs  against  the  plaintiff,  upon  the  defendant  pacing  into 
court,  at  any  time  before  a  final  Jud^ent  directing  a  sale 
is  rendered,  the  sum  due,  and  the  plamtiff's  costs. 

§  1686.  In  a  case  specified  in  the  last  section,  if,  after  a 
final  Judgment  directing  a  sale  is  rendered,  but  before  the  sale 
is  made,  the  defendant  pays  into  court  the  amount  due  for 
principal  and  interest,  and  the  costs  of  the  action,  together 
with  the  expenses  of  the  proceedings  to  sell,  if  any,  all 
ptrooeedings  upon  the  judgment  must  be  staged  ;  but,  upon 
a  subsequent  aefault  in  the  payment  of  principal  or  interest, 
the  court  may  make  an  ord^r,  directing  the  enforcement  of 
the  Judgment,  for  the  purpose  of  collecting  the  sum  then 
due. 

g  1686.  Where  the  mortgage  debt  is  not  all  due,  and 
the  mortgaged  property  is  so  circumstanced,-  that  it  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties^ 
the  final  judgment  must  direct,  that  no  more  of  the  property 
be  sold,  m  the  first  place,  than  is  sufficient  to  satisfy  the 
sum  then  due,  with  Uie  costs  of  the  action  acd  expenses  of 
the  sale ;  and  that,  upon  a  subsequent  defau't  in  the  pay* 
ment  of  principal  or  interest,  the  plaintiff  may  apply  for  an 
order,  directing  the  sale  of  the  residue,  or  of  so  much 
thereof  as  is  necessary  to  satisfy  the  amount  then  due,  with 
the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  aa 
often  as  a  default  happens. 

%  1637.  If,  in  a  case  specified  in  the  last  three  section!^ 
it  appears  that  the  mortgaged  property  is  so  circumstanced, 
that  A  lale  of  the  whole  will  be  most  beneficial  to  the 
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parties,*  the  final  judgment  mnst  direct,  that  the  whole 
property  ba  sold;  that  the  proceeds  of  the  sale,  after  dednct- 
ing  tiie  costs  of  the  action,  ami  theexpeiiH>^8  of  the  sale,  be 
eiuier  applied  to  the  s  itisfaction  of  the  whole  bti  q  secnr*  d 
by  the  mortgage,  with  snc'.i  a  r  bate  of  interest,  as  jostioe 
reqaires;  oi*  be  first  applied  to  the  p  it  meat  of  th  ^  snm  due, 
and  tbe^  balance,  or  so  much  thereof  'as  is  necessary,  be  in- 
Tented  at  interebt,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  hitu  from  time  to  time,  as  any  part  of  the  principid  or 
interest  becomes  due. 


ARTICLE  FIFTH. 


ACTIOX  TO  COMPEL  THE  DbTEBMINATION  OF  ▲  ClAIH  TO 

SEAL  PbOPEBTT.  . 


S  1638.  Who  may  maintain  action. 
1C39.  Complaint. 

1640.  ProceedingK  when  dnf end- 

ant     denies     plain  tiflTa 
title. 

1641.  Id.;  When  he  pleads  title. 
164*2.  Proceedings  tue  same   as 

in  ejectment, 
1643.  Proceedings  when  defend* 

aiit  claims  in  reyersion 

or  remainder. 
1614.  Judgment    awarding     do- 

fendaut  possession,  etc. 


6  1645.  Judgment  for  plaintiff. 
1040.  Effect  of  Judgiueut. 

1647.  Action     to      de .ermine 

widow's  dower. 

1648.  Proceedings,  if  pUlntlff 

admits   defdudaut'a 
claim. 

1649.  Id.;     when    defendant's 
claim  is  denied. 

1650.  Th:s  article    appUea   to 

corporations. 


131  M^6i*^^  §  1638.  [  ^nCd  1891.1  Where  a  person  has  been,  or  ho 
136  Id!  lo!  ^^  ^  ^^  *^^  whose  estate  ite  has,  have  b  en  for  on«^  year  in 
17  Misc. 4*15.  po^sessi.jn  of  real  property,  or  of  any  iin  iivided  mtereKt 
therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  tcM,  he  may  mainta  n  an  a*  tion  ai^^ainst  any 
ot'ier  p  ^r  on  to  compol  t'le  detpr  uinution  of  any  claim  ad« 
yer-ie  to  that  of  the  pi  lintiff  whi  -h  the  defend.ii.t  makes  to 
any  estate  in  that  pro  erty  in  fe^,  or  for  life,  or  for  a  term 
of  years  not  less  than  ten,  in  posHes^ion,  ruver  ioQ  or  re- 
main ler,  or  to  any  intere  ^t  iu  tha"-.  pr  'perty,  inr-lnding  any 
claim  ia  the  nature  ot  an  easement  there>n,  whether  a;>par- 
tenunt  t  •  any  other  est  t)  or  mads  or  not.  an^l  al-.oi  ic'.uding 
any  lien  orincurabnifice  n^on  pai<1  property,  of  tho  umonnt 
or  T  lue  cf  not  le-s  than  two  Imndrd  an  i  fi'ty  dollars.  Bat 
this  bection  doer  not  ax^ply  to  a  claim  for  dower. 

r  Htm,  382.       §1639'    [Ayn*fi\H9}.]     llie  complaint  in  such  an  action 
must Bcc  lorth  fa^tB  showing: 
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1.  The  plain  tiff's  right  to  the  real  property;  whether  his 
estate  therein  is  in  fee  or  for  life,  or  for  a  term  of  vf  ars  not 
less  than  ten;  and  whether  he  holds  it  as  heir,  devisee  or 
purchaser,  with  the  source  from  or  means  by  which  his  title 
immediately  accrued  to  him. 

2.  That  the  property,  at  the  commenoement  of  the  action 
wa3,  and,  for  the  one  year  next  precediug,  has  been  in  his  pos- 
session, or  in  the  possession  of  himself  and  those  from 
whom  he  derives  his  title,  either  as  sole  tenant  or  as  joint 
tenant,  or  tenant  in  common  with  others. 

3.  That  the  defendant  unjustly  claims  an  estate  or  inter- 
est  or  easement  therein,  or  a  lien  or  incumbrance  thereupon 
of  the  character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  pre8''riued 
in  section  Df  reen  hundred  and  eleven  of  this  act.  The  de- 
mand for  judgment  may  be  to  th'b  effect  that  the  defendiict 
nnd  every  persoii  claiming  under  him  be  barred  from  all 
cl  lim  to  an  entate  in  the  property  described  in  the  com- 
plaint, or  from  all  claim  to  an  interest  or  easement  therein, 
or  a  lipn  or  incumbrance  thereupon,  of  the  character  speci- 
fied in  the  Inst  section,  or  it  may  combine  two  or  more  of 
said  demands  with  other  demands  for  appropriate  relief. 


§  1 640'  I'  the  defendant,  in  his  answer,  puts  in  issue 
the  matters  specified  in  subdivision  second  of  the  last  seo- 
tion,  and  succeeds  upon  that  defence,  final  judgment 
m<u-«t  be  rendered  in  his  favor,  dismissing  the  complaint, 
and  awarding  to  him  costs  against  the  plaintiff. 


S  1641-  lAm'd  1891.]  The  defendant  may,  in  his  an- 
Lwer,  either  with  or  without  the  defence  specified  in  the  last 
section,  set  forth  facts,  showing  that  he  has  an  estate  in  the 
property  or  any  part  thereof,  adverse  to  the  plaintiff,  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  posses- 
sion, reversion,  or  remainder,  as  in  a  complaint  for  the 
bafne  c.iuse  of  action;  or  the  defendant  may  set  forth  facts 
showing  that  he  has  an  interest  or  an  easement  in,  or  a  lien 
or  in  umbronoe  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  jr.dgment 
to  whi  :h  he  would  be  entitled  in  an  action  brought  by  him 
to  recover  that  estate  in  said  property,  or  to  enforce  in  any 
m inner  the  interest  or  easement  therein,  or  the  lien  or  in* 
cumbrince  thereupon  which  he  asserts;  or  he  may  combine 
any  tw^o  or  more  of  said  demands. 
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§  1 642*  [  ^m'<2 1891.]  Where  an  issae  of  fact  is  joined  in 
an  action  brought  as  prescribed  in  this  article,  nnletis  the  de- 
fendant merely  demands  that  the  complaint  be  dismissed, 
if  the  defend'int  claims  an  estate  in  said  property,  the  snb- 
aeqoent  proceedings,  including  the  trial,  judgir.ent  and 
execution,  are  the  same  as  if  it- 'was  an  action  of  ejectment, 
except  as  otherwise  expressly  prescribed  in  this  title;  if  the 
defendant  claims  an  interest  or  element  in,  or  a  lien  or  in- 
oumbrance  upon,  8ai>l  property,  the  subsequent  proceed- 
ings are  the  same  as  if  it  was  an  action  brought  by  the  de- 
fendant to  establish  or  enforce  tie  said  interest,  easement, 
lien  or  incumbrance,  and  the  court  may  award  any  appro- 
priate reliefj  except  as  otherwise  expressly  prescribed  in  this 
title. 


§  1 648*  Where  the  defendant  claims  the  property  in 
^question,  or  any  part  thereof,  by  rirtue  of  an  estate  in  re- 
mainder or  reversion,  he  need  not  establish  a  right  to  the 
immediate  possession  thereof;  but  where  the  verdict,  re- 
port, or  decision  finds  that  he  has  such  an  estate,  it  must 
specify  the  time  when,  or  the  contingency  upon  which  he 
will  be  entitled  to  possession;  and  final  judgment  to  that 
effect  must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but 
only  by  the  special  order  of  the  court,  made  upon  an  appli- 
cation by  the  defendant,  or  a  person  claiming  under  nim, 
and  satis&ctory  proof  that  the  time  has  amv«d  when,  or 
the  contingency  has  happened  upon  which,  the  applicant  is 
entitled  to  possession  by  the  terms  of  the  judgment. 


§  1644-  Where  a  final  judgment,  in  favor  of  the  de- 
fendant, determines  that  he  is  entitled  to  the  immedinte 
possession  of  the  property,  it  must  awar  (  him  possession 
accordingly.  The  final  judgment  must  also  award  to  him 
his  damages  for  the  withholding  of  the  property,  as  in  an 
action  of  ejectment. 

§1646.  [^m*dl891.]  Final  judgment  for  the  plaintiff 
must  be  to  the  effect  that  the  defendant,  and  every  person 
claiming  under  him,  by  title  accrning  after  the  filiufr  of  the 
judgment-roll,  or  of  the  notice  of  the  pendency  of  the  ac- 
tion, as  prescribed  in  article  ninth  of  this  title,  be  forever 
barred  from  all  claim  to  any  estate  (  f  inheribmce,  or  for  life, 
or  for  a  terra  of  years  not  less  than  ten,  in  the  property;  or 
such  judgment  must  be  that  the  defendant  and  eveiyper- 
aon  claiming  under  him,  as  above  stated,  be  forever  barred 
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from  all  clftim  to  anv  interest  or  easement  in,  or  lien  or 
inonmbrance  npou,  the  said  property,  of  any  kind  or  natnre 
whateoeyer,  or  of  any  particular  interest,  easement,  lien  or 
inonmbrance  specified  in  said  jn  ^Rment;  and  the  court  may 
direct  any  instrnment  pnrporting  to  create  anyench  in- 
terest, easement,  lien,  or  incnmbiance  to  be  delivered  np  or 
to  be  canceled  of  record;  or  two  or  more  of  said  forms  of 
indgmeut  may  be  awarded  in  the  same  action.  If  such  a 
judgment  is  taken  upon  the  defendant's  default  in  appear- 
ing or  plea<Ung,  it  shitll  not  award  costs  to  either  party,  un- 
less it  be  taken  upon  a  default  in  answering,  after  the  decis- 
ion of  a  demurrer  to  the  complaint. 


§  1640*  [^m'c21891.]  A  final  judgment  in  favor  of  either  78  Han,  883. 
party,  in  an  action  brought  as  prescribed  in  this  Brtide,  is 
conclusive  against  the  other  party,  as  to  the  title  established 
in  the  action  and  als )  against  tvery  person  claiming  from, 
through,  or  under  that  party,  bv  title  accruing  after  the 
filing  of  the  judgment-roll,  or  of  the  notice  of  the  pendency 
of  the  Action,  as  prescribed  in  article  ninth  of  this  title.  A. 
new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in 
the  interest  of  justice,  grant  a  new  trial  upon  an  application 
made  by  any  party  within  one  y^  ar  after  said  judgment. 
But  where  a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  o  ow.  Pfo. 
habitual  drunkard,  or  imprisoned  on  a  criminal  charge  or  in  967. 
execution  n  pen  Qonviction  of  acrimioai  offensefor  a  term 
less  than  life,  the  said  defendant  shall  have  the  right,  within 
one  year  after  his  disability  is  terminated,  to  apply  for  and 
obtain  a  new  trial  of  said  action,  and  the  representatives  of 
such  a  defendant  shall  have  the  same  ri^ht  within  one  year 
alter  the  death  of  said  defendant,  if  such  death  occurs  while 
the  disalnlity  continues.  Upon  any  new  trial  of  an  actioni 
brought  as  prescribed  in  this  ai  tide,  the  record  of  the  evi* 
dence  given  uj^on  the  previous  trial  may  be  agoin  offered  to 
tiie  court  by  either  party,  and  may  be  received  in  evidence, 
in  case  tbe  same  evidence  cannot  be  again  procured.  The 
courts  may  make  such  rules  and  orders  as  to  preserving  the 
record  of  the  evidence  given  in  such  actions  and  perpetuat- 
ing the  proofs  produced  therein,  either  with  or  without  the 
awarding  of  any  other  relief  to  the  party  whose  proofs  are 
so  perpetuated,  as  shall  be  necessary  or  proper,  and  may  em- 
brace such  directions  in  the  judgment. 


§  1647*  [Am^d  1891.]  A  person  claiming,  as  owner,  an 
estate  in  fee,  for  life,  or  for  years,  in  real  property,  may  main- 
tain an  action  against  a  woman,  who  claims  to  have  a  right 
of  do ver  in  the  whole  or  a  part  of  the  property,  to  compel 
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Che  determination  of  her  daim.  But  such  an  aotion  cannot 
be  commenced  until  after  the  expiration  of  four  months 
after  the  death  of  defendant's  husbund.  If  the  defendant 
is  under  any  of  the  disabilities  specified  in  the  last  section, 
the  proyisions  of  that  section  relatin^^  to  new  irL«d8  and  to 
perpetuating  proofs,  shall  apply  to  her  case, 

§ ,]  648-  ^  ^^  action  brought  as  specified  in  the  last 
secti  m,  if  the  complaint  admits  the  defeudant's  right  of 
dower  in  the  property  described  therein,  or  any  part  there- 
of, it  mnst  demand  judgment  that  h  r  dower  be  admeas- 
ured. In  that  case,  if  the  defendant  dr^es  not,  by  her  an- 
swer, set  forth  facts,  showing  that  she  is  entitled  to  a 
greater  right  of  dower,  or  ano.her  estate  or  interest  in  the 
property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the 
court  must  render  an  interlocutory  judgment,  directing  her 
dower  to  be  admeasured  with  or  withont  damages  for  its  de- 
tent im,  as  in  an  action  for  dower.  The  subsequent  pro- 
ceedings are  the  same,  as  if  the  defendant  had,  as  plaintiff, 
recoyered  an  interlocutory  judgment  in  an  action  for  dower. 


§  1649-  When  the  plaintiff  insists,  in  his  complaint, 
that  the  defendant  has  not  a  right  of  dower  in  the  property, 
he  must  demand  judgment  that  she  be  forever  barred  from 
such  a  claim.  In  that  case,  or  where  the  plaintiff  admits  a 
right  of  dower  in  the  defendant,  and  the  defendant  in  her 
answer  demands  judgment  for  a  greater  right  of  dower,  or 
another  estate  or  interest  in  the  property,  than  is  so  ad- 
mitted, the  provisions  of  this  article,  relating  to  an  action 
to  compel  the  determination  of  an  adverse  claim  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 


1 


H  1  IK>-1666  WASTE. 

§  1 650*  [  ^^*d  1891.]    An  action  may  be  maintained,  as 
praaciibed  in  thifl  article,  by  or  af^ainst  n  corpora  ion,  or 
oy  or  Against  an  nnincorporated  amociation,  as  if  it  was  a  186  N.  7.  lu 
natural  person,  or  snoh  an  action  may  be  mauitained  by  or^^  Mii»c.  n.^. 
a^osttbereceiyerorother  snccessor  of  any  snob  corposa- 
tton  or  association. 

ABTICLB  SIXTH. 
Aonov  VOB  Wast» 

I  lost  Who  liable  to  aetion  for      $  1066.  Action  agafaist  Joint  tflm* 
wtftte.  ant  or  tenant  in 


168S.  Action  by  heir,.deviBee,  or  mon. 

grantcr  of  rerersion.  1667.  Id. ;    interloentoij   judg- 

1668.  Id.;     br    ward    egalnst  ment  for  partition. 

gnaiman.  1668.  Id.;  damages  to  be  de- 

1664.  Id.;  by  grantee  of  real  dncted  from  defendant's 

fooper^    sold    under  share. 

ezeontion.  1660.  View;  when  not  neces- 

166&  JTodgment    in   action  eair;    when  and  how 

SMinst  tenant  of  par-  made. 

ticalar  estate. 

§  165 1.  An  action  for  waste  lies  against  a  tenant  by  the  46  Hun,  6 
curtesy,  in  dower,  for  life,  or  for  years,  or  the  assignee  of 
SQch  a  tenant,  who,  during  his  estate  or  term,  commits 
waste  upon  the  real  property  held  by  him;  without  a  special 
and  lawful  written  license  so  to  do ;  or  against  such  a 
tenant,  who  lets  or  grants  his  estate,  and,  still  retainiDg 
possession  thereof,  commits  waste  without  a  like  license. 

g  1658.  An  heir  or  devisee  maj  maintain  an  action  for  46  Hun,  6 
waste,  committed  in  the  time  of  his  ancestor  or  testator,  as 
well  as  in  his  own  time.   The  grantor  of  a  reversion  may 
maintain  an  action  for  waste,  committed  before  he  aliened 
the  same. 

§  1658.  Such  an  action  may  also  be  maintained  against 
a  guardian  by  his  ward,  either  before  or  after  the  termina- 
tion of  the  guardianship,  for  waste,  committed  upon  the 
real  property  of  the  ward,  during  the  guardianship. 

g  1654.  Where  real  property  is  sold  by  virtue  of  an 
execution,  the  person,  to  whom  a  conveyance  is  executed 
pursuant  to  the  sale,  may  maintain  an  action  for  waste,  com- 
mitted thereon  after  the  sale,  against  the  person,  who  was 
then  in  possession  of  the  prop^ty. 

§  1655.  If  the  plaintiff  recovers  in  an  action  for  waste,  46  Han,  a 
other  than  an  action  brought  as  prescribed  in  the  next  sec- 
tion, the  final  ludement  must  award  to  him  treble  damaees. 
Where  the  acoon  is  brought  by  the  person  next  entitlea  to 
the  reversion,  and  it  appears.  In  like  manner,  that  the  in- 
jury to  the  estate  in  reversion  is  equal  to  the  value  of  the 
tenant's  estate  or  unexpired  term,  or  that  it  was  done 
maliciously,  the  final  Judgment  must  also  award  to  the 
plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

J  I  1 666«  An  action  for  waste  may  also  be  maintained,  by 
oint  tenant  or  tenant  in  common,  against  his  co-tenant 
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who  commits  waste  upon  the  real  property  held  in  Joint 
tenancy  or  in  common.  If  the  phiintifl  recovers  therein,  lie 
is  antitled,  at  his  election,  either  to  a  final  Judgment  for 
treble  damages,  as  specified  in  the  last  section,  or  to  have 
partition  of  the  property,  as  prescribed  in  the  next  two 
sections. 

§  1657*  Where  the  plaintifF  elects  to  have  partition,  as 
prescribed  in  the  last  section,  if  the  pleadings,  verdict,  re- 
port, or  decision,  do  not  determine  the  rights  and  interests 
of  the  several  parties  in  the  property  so  held  in  Joint  tenancy 
or  in  common,  the  court  must  ascertain  them,  by  a  refer- 
ence or  otherwise.  If  it  appears  that  there  are  persons,  not 
parties  to  the  action,  who  must  have  i)een  made  parties  to 
an  action  for  the  partition  of  the  property,  they  must  be 
brought  in  by  a  supplemental  summons,  and,  if  necessary, 
sapplemental  pleadings  must  be  made.  When  the  rights 
and  interests  of  all  the  parties  are  ascertained,  an  interlocu- 
tory Judgment  for  the  partition  or  sale  of  the  property  must 
be  rendered,  and  the  subsequent  proceedings  thereon  must 
be  the  same,  as  in  an  action  for  the  partition  of  the  property, 
except  as  otherwise  prescribed  in  the  next  section. 

§  16B8.  The  plaintiff  may  elect  to  take  final  Judgment 
for  the  single  damages  awarded  to  him,  or  that,  in  making 
the  partition,  or  in  dividing  the  proceeds  of  a  sale,  so  much 
of  the  share  of  the  defendant  in  the  real  property,  or  the 
proceeds  thereof,  as  will  be  sufficient  to  compensate  the 
plaintiff  for  his  single  damages,  and  the  costs  of  the  action, 
other  than  the  expenses  of  making  the  partition  or  sale,  be 
laid  off  or  paid,  as  tlie  case  may  be,  to  the  plaintiff.  The 
residue  of  the  property  or  proceeds,  not  laid  off  or  dis- 
tributed to  the  plaintiff  or  the  defendant,  must  be  laid  off 
or  paid  to  the  persons  entitled  thereto,  according  to  their 
respective  rights  and  interests. 

§  1659.  In  an  action  for  waste,  it  is  not  necessary,  either 
upon  the  execution  of  a  writ  of  inquiry,  or  upon  the  trial 
of  an  issue  of  fact,  that  the  Jury,  tlie  Judge,  or  the  referee, 
.  should  view  the  property.  Where  the  trial  is  by  a  referee, 
or  by  the  court  without  a  Jury,  the  referee  or  the  Judge 
may,  in  his  discretion,  view  the  property,  and  direct  the 
attorneys  for  the  parties  to  attend  accordingly.  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order,  direct 
a  view  by  the  Jury. 

ARTICLE  SEVENTH. 
Action  for  a   Nuisance. 

I  1660.  When     action      to      be       f  1R62.  Final  Judgment. 

bronffht.  1668.  Application  of  this  article. 

1861.  Defenoauts  therein. 

317.^^  ^*  §  1660.  An  action  for  a  nuisance  maybe  maintained 
in  anv  case,  where  such  an  action  mi^ht  have  been  main* 
tainea  under  the  laws  in  force,  immsdiately  before  this  act 
takes  effect. 
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I  §  166 1.  A  person  by  whom  the  nuisance  has  beea 
erected,  and  a  person  to  whom  the  real  property  has  been 
transferred,  may  be  joined  as  defendants  in  such  an  action. 

§  1668.  A  final  Judgment  in  favor  of  the  plaintiff  may 
award  him  damages,  or  direct  the  removal  of  the  nuisanoe* 
or  both. 

I  §  1668.  This  article  does  not  affect  an  action,  wherein 
the  complaint  demands  judgment  for  a  sum  of  monej 
only. 

^  ARTICLE  EIGHTH. 

OTnXR  ACTIOHB  RELATmO  TO  RbAL  PrOFEBTT, 

I  1M4.  Certain    persons  holding       $  1667.  Action  for  cutting,  etc.» 

over  deemed  trespassers.  trees. 

^  Action  against  them.  1088.  Id. ;    when    tiehle   dam- 

1(165.  Reyersioner,    etc.,     may  affes^nay  be  recoveted. 

maintain  action.  1609.  Treble  damages  for  for- 
1606.  Joint   tenant,   etc.,  may  cible     ent^     or     de- 

maintain  action  against  tainer. 

his  co-tenant. 

X  §  1664.  A  person  in  posfleneion  of  real  propertv,  as 
guardian  or  trustee  for  an  infant,  or  having  an  estate  aeter- 
minable  upon  one  or  more  lives,  who  holds  over  and  con- 
tinues in  possession,  after  the  determination  of  his  trust  or 
particular  estate,  without  the  express  consent  of  the  person 
then  immediately  entitled,  is  a  trespasser.  An  action  may 
be  maintained  apunst  him,  or  his  executor  or  administra- 
tor, by  the  person  so  entitled,  or  his  executor  or  adminis- 
trator, to  recover  the  full  value  of  the  profits,  received 
during  the  wrongful  occupation. 

§  1665.  A  person,  seized  of  an  estate  in  remainder  or  oiJT.  Y. 

reversion,  ma^  maintain  an  action  founded  upon  an  injury  Supp.  on 

done  to  the  inheritance,  notwithstanding  any  intervening  i*>N.T.  860 
estate  for  life  or  for  yeara. 

§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  60Hnn,l9ii 
property,  or  his  executor  or  administrator,  may  maintain 
an  action  to  recover  his  just  proportion  against  his  co- 
tenant,  who  has  received  more  than  his  own  just  propoi^ 
tion,  or  against  his  executor  or  administrator. 

§  1667   If  any  person  cuts  down  or  carries  off  any  73Hnn,  aofi. 
wood,  underwood,  tree,  or  timber,  or  girdles  or  otherwise  3  App-  Wt. 
despoils  a  tree  on  the  land  of  another,  without  the  owner's  ^^' 
leave  ;  or  on  the  common,  or  other  land,  of  a  city,  village, 
or  town,  without  having  right  or  privilege  in  those  lands, 
or  license  from  the  proper  officer  ;  an  action  may  be  main- 
tained against  him,  by  the  owner,  or  the  city,  village,  or 
town,  as  the  case  may  be. 

g  1668.  In  an  action  brought  as  prescribed  in  the  lask    73Hnn,  26fi. 
flection,  the  plaintiff  may  state  in  hie  complaint  the  amount 
of  his  damages,  and  demand  judgment  for  treble  the  sum 
BO  stated.    Thereupon,  if  the  inquisition,  or,  where  issues 
of  fact  ate  tried*  the  verdict,  report,  or  dedsioni  awards 


r 


d8 


Beal  actions  geneballt 


§  1669 


IN.T. 
BteteRop. 
6Rtf. 
189N.T.638. 


him  any  damages,  he  is  entitled  to  judgment  for  treble  the 
sum  so  awarded,  except  that  in  either  of  the  following  oasesi 
judgment  must  be  rendered  for  single  damages  only. 

1.  Where  the  yerdict,  report,  or  decision  finds  affirmative- 
ly that  the  injury  for  which  the  action  was  brought,  was 
casual  and  involuntary;  or  that  the  defendant,  when  be  com- 
mitted the  injury,  hud  probable  cause  to  believe  that  the 
land  was  his  own. 

2.  Where  the  defendant  had  pleaded,  and  the  verdict,  re- 
port, or  decision  finds  affirmatively,  thit  the  injury,  for 
which  the  action  was  brought,  was  committed  by  taking 
timber,  for  the  pur^'Ose  of  makinp;  or  repairing  a  public 
roat),  or  a  public  bridge;  or  by  taking  any  wood,  under- 
wood,  or  tree,  tor  a  like  purpose,  by  authority  of  a  commis- 
sioner or  overFeer  of  highways. 

§  1 669*  If  ft  person  is  disseized,  ejected,  or  put  out  of 
real  property,  in  afor'^ible  manner;  or  after  he  has  been  put 
out,  18  heli  and  kept  out,  by  force,  or  by  putting  him  m 
fear  of  person al  vi  lence,  he  is  entitled  to  rec  'ver  treble 
damages,  in  an  action  therefor  against  the  wrongdoer. 

ARTICLE  NINTH. 

PbOVISIONS    APPIilCABLE     TO    TwO     OB  MORE  OF    THB  AOTIONS 

SPECIFIED   IN  THIS   TlTLB. 


8  1670. 


1671. 
1672. 

1673. 

1674. 

1678. 


Notice  of  pendoncy  of  ac- 
tion by  pUintiff. 

Effdct  of  notice. 

Notice  to  be  recorded  and 
indexed. 

Notice  of  pendency  of 
action  by  defend  nt. 

When  notice  may  be  can- 
celled. 

When  and  how  court  may 
compel  delivery  of  pos- 
session of  real  property 
to  purchaser. 

1676.  Upon  sale  of  i  eal  proper- 

ty, of&cer  to  pay  taxes, 
etc. 

1677.  Judgment  to  be  entered 

in  county  where  real 
property  is  situated. 

1878.  Sale ;  notice  of ;  how  con- 
ducted. 

1679.  Purchases  by  certain  of- 
ficers prohibited.  Pen- 
alty. 


I  1680.  BeTersioner.  etc..  may 
bring  action  after  ten- 
Aut's  default 

1681.  Defendant,  how  prevent- 

ed   from    committing 
waste,  etc. 

1682.  When  order  for   surrey 

may  be  made. 
1688.  Ck>n tents  and  service  of 

order. 
1684.  Authority  of  party  under 

order. 
1686.  Liability    of  purchaser, 
,-^   r  pending  an  action. 

1686.  Infant  may  maintain.etc., 

real  action  in  his  own 
name. 

1687.  Joinder  of  real  actions 

with  others. 

1688.  When  special  proceeding 

to  recover  real  oroperto 
not  allowed. 
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§  1670.  ^  All  action  brought  to  recover  a  jadgment   12  Abb.  N. 
affecting  the  title  to,  or  the  possession,  use,  or  enjoyment   o.  4i'7. ' 
of,  real  property,  the  plaintiff  may,  when  he  file-i  his  com-    46Hun,6i6. 
plaint,  or  at  any  time  afterwards  before  final  jadgment,    13«N.Y.  66» 
file,  in  the  clerk's  office  of  each  county  where  the  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  stating  the 
names  of  the  parties,  and  the  object  of  the  action,  aud  con- 
taining a  brief  description  of  the  property  in  that  county 
affected  thereby,    buch  a  notice  may  be  filed  with  the  com- 
plaint^  before  the  service  of  the  summons;  bu*-,  in  ti.at  cafe, 
persooal  service  of  the  summons  must  be  made  upon  a  de- 
fendant, within  sixty  days  after  the  filing,  or  else,  before  the 
expiration  of  the  same  time,  publication  of  the  summons 
must  be  commenced,  or  service  thereof  must  be  made  with- 
out the  State,  pursuant  to  an  order  obtained  therefor,  as 
preeoribed  in  chapter  fifth  of  this  act. 

i  1671'  Where  a  notice  of  the  pendency  of  an  action   i^qi^y  ^-. 
may  be  filed,  as  prescribed  in  the  last  seciion,  the  pendency  •  ^      uj^ 
of  the  action  is  constructive  notice,  from  the  time  of  so  filing  nS'^' 
the  notice  only,  to  a  purchaser  oriucumbranc-  r  of  the  prop- 
erty affected  thereby, from  or  against  a  defendant,  with  respect 
to  wiiotn  thd  notice  ii  directed  to  be  iudezed  as  prescribed 
in  the  next  section.    A  person  whose  conveyance  or  incum- 
brance is  subsequently  executed,  or  subsequently  recorded, 
is  bound  by  all  proceedings  taken  in  the  action,  after  the 
filing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party 
to  the  action. 

§  1672*  Each  county  clerk  with  whom  such  notice  is  3  App.  iMy. 
filed,  must  immediately  record  it,  in  a  book  kept  in  his  office  ^^^* 
for  that  purpose,  and  index  it  to  the  name  of  each  defend- 
ant, specified  in  a  direction,  appended  at  the  foot  of  the 
notice,  and  subscribed  by  the  attorney  for  the  plaintiff. 
The  expense  of  procuring  a  new  book,  when  necessary, 
most  be  paid  out  of  the  county  treasury,  as  other  coanty 
charges. 

i  1673-  Where  a  defendant  sets  up  in  hiff  answer  a  J^  clv.Pro, 
counterclaim,  upon  which  he  demands  an  affirmative  judg- 
ment, affecting  the  title  to,  or  the  posRession,  ukc,  or  enjoy. 
meat  of,  real  property,  he  may,  at  the  time  of  filing  his 
answer,  or  at  any  time  afterwards  before  final  judgment 
file  a  like  noti'^e.  The  last  three  sections  apply  to  suoh  a 
notice.  For  the  purpose  of  such  an  application,  tl>e  defend- 
ant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 
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llOiT.  Pro.       §  1674*     [^m'dl892.]  After  the  action  is  settled,  diB- 
104.  continaed,  0""  abated,  or  final  judgment  is  rendered  therein 

^^teBeo  ^^Jauisf*!®  party  filing  the  notice,  and  tbo  time  to  appeal 
iss!  th-refrom  has  expired,  or  if  a  plaiatiff  filing  the  notice  an- 
61  Bun,  199  reas  jnabiy  neglects  t  >  pr  ceed  in  the  action,  the  conrt  may, 
80Abb.N,o.  ia  itg  discretion,  npon  the  application  of  any  person 
iiMiM.629.  aggrieved,  and  upon  B.ch  notice  as  may  be  directed  or  ap- 
proved by  it,  direct  that  a  notice  of  the  \  endency  of  an  ac- 
tion, fiUd  as  prescribed  in  the  last  four  sections,  be  caaoelled 
of  record  bv  a  parlicninr  clerk,  or  by  all  the  clerks,  with 
whom  it  is  filed  and  recorded.  Tho  cancellation  must  be 
made  by  a  note  to  that  effect,  on  the  margin  of  the  reoord 
referring  to  the  order.  Unless  the  order  is  enteredin  the  same 
clerk's  offioe,  a  certified  copy  thereof  muRt  be  filed  therein, 
before  the  notice  is  cancelled.  lu  a  j  udgment  creditor's 
action,  the  court  may.  ait  any  stage  of  the  proceeding,  npon 
notice  t  >  the  plaintiff  or  to  the  judgment  creditor  to  be  af- 
fected thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled  upon  payment  into  court  of  the  amount  of  the 
j  udgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  accrued  inierest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest 
likely  to  accrue  during  the  pendency  of  the  action  and  oosts. 
Or,  in  lieu  theretf,  the  court  may,  in  its  di<tcreti'>n,  order 
tiiat  an  undertaking  be  given  in  a  sum  double  the  amount 
of  the  judgment  or  judgments  sought  to  be  enforced,  with 
two  sufficieiit  sureties  to  be  approved  by  the  court  or  a 
judge  thereof,  conditioned  that  the  defendant  or  defendants 
applying  iherei'or  will  pa^  the  judgment  or  ju^ments 
sought  to  be  enforced  against  siiid  property,  with  interest 
and  costs  in  the  event  th'tta  final  judgment  shall  be  entered 
in  such  judgment  creditor's  action  in  favor  of  the  judgment 
creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  not'c.^sof  pendency  of  action 
equitably  charjgda^>le  ther jwith.  A  copy  of  said  undertak- 
ing, with  notice  of  the  filing  of  the  same  shall  be  served 
upon  the  Attorney  for  the  judgment  creditor  a*id  notice  of 
not  less  thin  two  days  of  the  jus  ification  of  the  sureties. 
Upon  the  approval  of  such  undertaking  by  the  court  or  a 
juJge  thereof,  the  conrt  may  direct  that  the  notice  of  pen. 
dency  of  action  be  cancelled  of  rec  rd,  in  the  manner  above 
provided.  Where  a  judgment  creditor's  action  is  brought 
oy  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  of  her  creditors  as  may  come  in  and  contribute  to  the 
expense  of  su'v-h  action,  iiotice  of  the  application  to  cancel 
such  lis  pendens  shall  be  g'ven,  as  w^U  to  the  plaintiff  as  to 
such  other  judgment  credi.ors  as  shall,  before  the  service  of 
the  notice  of  motion  or  order  to  show  cause,  have  served 
upon  the  attorney  appearing  for  the  defendant  in  whose 
name  the  titio  shall  stand  at  the  time  of  the  commencement 
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of  fche  action,  a  notice  to  the  effect  that  enoh  jadgment  cred-' 
itor  electa  to  come  in  and  contribnte  to  theezpensea  of  such 
action,  which  notice  ahall  also  describe  the  jndgment  br 
giTing  Uie  name  of  the  ooart  in  which  it  was  recoTered, 
■neh  reooTeiy  and  the  amount  thereof,  and  shall  be  accom- 
panied by  an  affidarit  of  Uie  jndgment  creditor  or  his 
attorney  to  the  effect  that  snch  jodgment  has  been  duly 
dodcetea,  giTing  the  date  and  place  of  such  docket,  and  that 
an  execution  has  been  issued  thereon  to  the  sheriff  of  the 
proper  county  and  has  been  returned  nnsatisfied,  and  the 
amount  daimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice 
before  the  cancellation  of  such  notice  of  pendency  of  action. 

i  1675-  Where  a  judgment,  in  an  action  specified  in 
this  title,  allots  to  any  person  a  distinct  parcel  of  real  prop- 
erty, or  contains  a  direction  for  the  sale  of  real  property,  or 
ooxLfirms  such  allotment  or  sale,  it  may  nlso,  except  in  a 
case,  where  it  is  expressly  prescribed  in  this  act  tnat  the 
judgment  may  be  enforced  by  execution,  direct  the  deliy- 
ery  of  the  possession  of  the  property  to  the  person  en  til  led 
thereto.  U  a  party,  or  his  representatiTC  or  successor, 
who  is  bound  by  the  judgment,  witholds  possession 
from  the  person  thus  declared  to  be  entitled  thereto, 
the  court,  besides  punishing  the  disobedience  as  a 
contempt^  may,  in  its  discretion,  by  order,  require  the 
sheriff  to  put  that  person  into  possession.  Such  an  order 
must  be  executed,  as  if  it  was  an  execution  for  the  deUyery 
of  the  possession  of  the  property. 

§  1676*  Where  a  judgment,  rendered  in  an  action  for  0  App.  dit. 
partition,  for  dower,  or  to  foreclose  a  mortgage  upon  reid  ^^• 
property,  directs  a  sale  of  the  real  property,  the  ofiicer  mak- 
ing the  sale  must,  out  of  the  proceeds,  unless  the  judgment 
otherwise  directs,  pay  all  taxes,  assessments,  and  water 
rates,  which  are  liens  upon  the  property  sold  and  redeem 
the  property  sold  from  any  sates  for  unpaid  taxes,  as- 
sessments, or  water  rates,  which  have  not  apparently  be- 
come absolute.  The  sums,  necessary  to  make  those  pay- 
ments and  redemptions,  are  deemed  expenses  of  the  sale, 
within  the  meaning  of  that  expression,  as  used  in  any  pro- 
vision of  article  second,  thix'^  or  fourth  of  this  title. 

§  1677-  Where  real  property,  sold  by  virtue  of  a  judg- 
ment rendered  in  an  action  specified  in  the  last  section,  is 
situated  in  a  county,  other  than  that  in  which  the  judgment 
is  entered,  the  judgment  must  be  also  entered  in  the  office 
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of  the  clerk  of  the  oounty  wherein  the  property  is  situated, 
before  the  purchaser  can  be  required  to  pay  the  puichata 
money,  or  to  accept  a  deed.  The  clerk  of  uie  latter  oounty 
must  ^nter  it  in  the  judgment  book  kept  bT  him,  upon  fiJing 
with  him  a  copy  thereof,  oertifiod  by  the  olerk  with  whom  ift 
is  entered. 

fi  1087.  Oon-       §  1678,     [Am'd  1881,  189i,  1896,  amendment  (o  lake  tffedL 
26Hmf'456    ^^'  ^»  1896.]     A  Sale  made  in  pursuance  of  any  provision 
10  Daly  831.*  of  this  title,  must  be  at  public  auction  to  the  highest  bidder, 
fi  Month,  l!  Notice  of  such  sale  must  be  given  by  the  officer  makiLg  it^ 
Bill- 21.         1^  prescribed  in  section  fourteen  hundred  and  thiityfour  'of 
DiR^462.       *^'^  ^^^ ^'^  ^^®  ^®  ^y  ^  sheriff  of  real  property,  by  virtue 
a,  N.  T.  *       of  an  execution,   unless  the  property  is  situated  wholly  or 
Snpp.  416.     par.ly  in  a  city  in  which  a  dnily  newspaper  is  published,  and, 
in  that  case,  by  publishing  notice  of  the  sale  in  such  a  daily 
p.iper,  at  least  twice  in  each  week  for  tl  reesucc^-ssive  weeks, 
or  in  a  weekly  paper  jmblished  in  a  city,  once  in  each  of  the 
six  weeks,  immediately  precediDg  the  sale,  or  in  the  city  cf 
New  York  or  the  city  of  Brooklyn,  in  two  such  d  ily  papeis. 
If  the  officer  appointed  to  make  such  sale  does  not  appear  at 
the  time  and  place  where  such  sale  has  been  advertised  to 
take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn   su(h  sale,   not  to  exceed  four 
weeks,  during  which  time  such  attorney  may  make  applica- 
tion to  the  court  to  have  another  person  appointed  to  make 
such  sale.    Notice  of  tbe  postponement  of  the  sale  must  be 
published  in  the  pnperor  papers  wherein  the  notice  of  sale 
was  published.    The  terms  of  tbe  sale  must  be  made  known 
at  the  sale,  and  if  the  property,  or  any  part  thereof,  is  to  be 
sold  subject  to  the  light  of  dower,  charge  or  lien,  that  fact 
must  be  declared  at  tbe  time  of  thesnle.    If  the  property 
consists  of  two  or  mored  stiuct  buildings,  farms  or  lois  they 
shall  be  sold  neparately,  unless  otherwise  ordered  by  tha 
court;    and  provided,   further,   that  wheie  two  or    more 
buildings  are  situated  on  the  same  city  lot,  they*  be  sold 
together. 


*  Bo  in  original.    Former  section  1678  contained  the  word  "may." 
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Sales  heretofore  made,  which  would  be  lawful  according 
to  the  terms  of  this  ace,  are,  by  the  act,  declared  valid. 

§  1679.  A  commissioner,  or  other  officer  making  a  fHile, 
as  prescribed  in  this  title,  or  a  guardian  of  an  infant  party 
to  the  action,  shall  not,  nor  shall  any  person,  for  his  b^efit; 
directly  or  indirectly,  purchase,  or  be  interested  in  the  pur- 
chase of,  any  of  the  properly  sold  ;  except  that  a  guardian 
may,  where  he  is  lawfully  authorized  so  to  do,  purchase  for 
the  benefit  or  in  behalf  of  his  ward.  The  violation  of  this 
section  is  a  misdemeanor ;  and  a  purchase,  made  contrary  to 
this  section,  is  void. 

J  1680.  Where  a  tenant  for  life,  or  for  a  term  of  years, 
ers  judgment  to  be  taken  against  him,  by  consent  or  by 
default,  in  an  action  of  ejectment,  or  an  action  for  dower, 
the  heir,  or  person  owning  the  reversion  or  remainder, 
may,  after  the  determinadon  of  the  particular  estate,  main- 
tain an  action  of  ejectment  to  recover  the  property. 

§  1681.  If,  during  the  pendency  of  an  action  specified   ^gStTiea 
in  this  title,  the  defendant  commits  waste  upon,  or  does  any  s% 

other  damage  to,  the  propertv  in  controversy,  the  court,  or  isoN.T.sea 
a  judge  thereof,  may,  upon  the  application  of  the  plaintiff, 
and  due  proof  of  the  facts  b^  affidavit,  grant,  without  notice 
or  security,  an  order,  reslraming  him  from  the  conmiissionof 
any  further  waste  upon  or  damage  to  the  property.  Dis- 
obedience to  such  an  order  may  be  punished,  as  a  contempt 
of  the  court.  This  section  dors  not  affect  the  plaintiff's 
right  to  a  permanent  or  a  temporary  injunction  in  such  an 
action.  ^ 

§  1688.  If  the  court,  in  which  an  action  relating  to  30Abb.N.O: 
peal  property  is  pending,  is  satisfied  that  a  survey  of  any  of  ^' 
the  property,  in  the  possession  of  either  party,  or  of  a         "*• 
boundary  line  between  the  parties,  or  between  the  property 
of  either  of  them,  and  of  another  person,  is  necessary  or  ex- 
pedient, to  enable  either  party  to  prepare  a  pleading,  or  pre- 
pare for  trial,  or  for  any  other  proceeding  m  the  action,  it 
may,  upon  the  application  of  either  party,  upon  notice  to 
the  party  in  possession,  make  an  order,  granting  to  the  ap- 
plicant leave  to  enter  upon  that  party's  property,  to  make 
such  a  survey. 

§  1688.  An  order,  made  as  prescribed  in  the  last  sec- 
tion, must  specify,  by  a  description  as  definite  as  may  be, 
the  property  or  boundary  line  to  be  surveyed,  and  the  real 
property  of  the  adverse  party,  upon  which  it  is  necessary 
to  enter  for  that  purpose.  A  copy  thereof  must  be  served 
on  the  owner  or  occupant  of  that  property,  before  entry 
thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed 
in  the  last  section,  the  party  obtaining  it,  his  necessary  sur* 
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TeyoTS,  serranls,  and  agents,  may  enter,  for  the  puipose  of 
making  the  surrey,  upon  the  real  property  described  in  the 
order,  and  may  there  make  the  survey  ;  bat  each  person  so 
entering  is  responsible  for  any  unnecessary  injury  dcme  by 
him;  and  the  party  procuring  the  order  is  responsible  for 
such  an  injury,  done  by  any  person  so  entering. 

§  1685.  If  the  defendant,  in  an  action  of  ejectment  or 
an  action  for  dower,  aliens  the  real  property  in  question, 
after  the  filing  of  a  notice,  as  specified  in  section  one  thou- 
iand  six  hundred  and  seventy  of  this  act,  and  an  executicm 
against  him  for  the  plaintiff's  damages  is  returned  wholly  or 
partly  imsatisfied,  an  action  may  be  maintained  by  the 
plaintiff  against  any  person,  who  has  been  in  possession  of 
the  property,  under  the  defendant's  conveyance,  to. recover 
the  unsatisfied  portion  of  the  damages,  for  a  time  not  ex- 
ceeding that,  during  which  he  poss^sed  the  property. 

17  Abb.  N.      §  1686.  Any  action  specified  in  this  title  may  be  main- 
0. 4SS.  tained  by  or  against  an  infant  in  his  own  name ;  and  article 

fourth  of  title  second  of  chapter  fifth  of  this  act  applies  to 
such  an  action,  except  as  otherwise  prescribed  in  sections 
one  thousand  five  hundred  and  thirty-five  and  one  thousand 
five  hundred  and  thirty-six  of  this  act.  t 

§  1687.  Nothing  contained  in  this  title  is  to  be  con- 
utraed,  as  to  prevent  the  plaintiff  from  uniting  in  the  same 
complaint  two  or  more  causes  of  action,  in  any  case  speci- 
fled  in  section  four  hundred  and  eighty- four  of  this  act. 

§  1688.  A  special  proceeding  to  recover  real  property 
cannot  be  taken,  except  in  a  case  specially  prescribed  by 
law. 

TITLE  II. 

Aetiom  rdaiing  tochatU^ 

Abtiolb  1.  Action  to  recover  a  chatteL 

3.  Action  to  forecloae  a  lien  npon  a  chattel 

ARTICLE  FIRST. 

Action  to  recoveb  a  Chattel. 

I  1689.  Joinder  of   action  with  \  1096.  Provision  where  a    part 

others.  only  is  replevied. 

109a  When  it  cannot  be  main-  1099.  Plaintir a  undertaking  for 

Hunea.  replevin. 

1091.  Id.;  after  Judgment  against  1700.   How  chattel  to   be   re. 

*a^  T^***l?^'"*    1  plcvied. 

1098.  Id. ;  by  an  assignee.  ,„^   ^jT    ,         ,  .         . 

1698.  Jniifldiction,    etc.,  when  l^Ol.  Id.;  how  Uken   from  • 

replevin  precedes  sum-  ,_^    «**^"^l"f»  ^'^  ,     ^ 

mons  1<^-  Beplevied  chattel;  hofw 

1091    PlalnUil     may     require  ,_^  TcS!PH,!iP*  a     . 

sheriif  to  replevy.  l'^  Wtien  defendant  may  ex- 

109B.  Affidavit  therefor,  before  ^,  ^   Burettes ;  pro- 

commencement  of  ac-  ceedingB  thereopon. 

tion.  1701  When  defendant  may  re- 

1090.  Id.;  after  commencement  claim  chattel ;  proceed* 

of  action.  ings  thereupon. 

1097.  Id.;  where  several  chattels  1706.  Sureties:  when  and  bow 
are  to  be  replevied.  to  jnstiiy. 
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I  mH  When  tnd  to  whom  sheiiif  1 178t  TftUnff^ete. ;  how  staledia 

moat  deltver  chattel.  complaint . 

IW.  Penalty  for  wrong  deliy-  17S8.  Damag;eB.    when    chattel 

ery  hy  sheriff.  Injureo,  etc.,  by  defendp 

1706.  Undertaking ;    to  whom  ant 

deliyer^.  1788.  Answer  of  title  In  third 

1700.  Claim  of  title  by  third  per-  person. 

son  ;  proceedings  tber»-  17M.  Answer  that  property  wM 

noon.  distndned  doing  danif 

1710L  Action    against     sheriff  age. 

npon  mh  claim.  1785.  Defendant    may  demand 

mi.  Indemnity'    to     sheriff  Judgment  for  return. 

against  snch  action.  1786.  Verdict,  etc.  ,what  to  staio. 

171SL  When    agent,  etc.,  may  1787.  Substitute  in  certain  cases 

make  affldarit  tor  re-  for  finding  as  to  value. 

pterin  or  return.  1788.  Verdict,  etc.,  for  part  of 

1718.  Second  and  subsequent  re-  seTural  chattels;  Judg* 

plevin  ;       proceedings  roent  thereupon. 

{hereupon.  1789.  Damages  how  ascertained 

1714.  BepleTin  where  order  of  on  oefanlt. 

arrest  has  been  granted.  1780.  Final  Judgment ;  dockei- 

1716.  Return,  etc.,  by  sheriff.  Ing  the  same. 

1710.  Id. ;  how  oompelled .  1781.  Bzecution ;  contents  ther^ 

1717.  Replevin    papers   to  be  of. 

made  pait  m  judgment-         1788.  Id. :   sheriiTs  power  to 
roll,  etc  take  chattel. 

1718.  Action  not    affteted    by         1788.  Action  on   undertaking; 

failure  to  replevy.  when  maintainable. 

1718.  When  and  how  plaintiff  1781.  Sheriff's  return  evidSDOB 

may  abandon  his  claim  therein. 

as'to  part.  1786b  Injury,  etc.,  no  defence. 

1780.  Title  ;     how    stated     in  1780.  Abatement  and  revival  of 

pleading.  action. 

§  1689.  Nothinff  in  this  title  Is  to  be  so  construed  as  to 
prevent  the  plaintiff  from  uniting  in  the  same  complaint 
two  or  more  causes  of  action,  in  any  case  specified  in  seo- 
tion  four  hundred  and  ei^ly-four  of  this  act. 

§  1690.     [Am'd  1894.]    An  action  to  reooyer  a  chattel  can   sa  Week, 
not  be  maiutained  in  either  of  the  following  cases :  ^^'  ^^* 

1.  Whert)  the  chattel  was  taken  by  virtue  of  a  wamnt,    so  Hun.  nS; 
against  th J  plaintiff,  fur  the  collection  of  a  tax,  assessment   L^J^'.  ^^' 
or  fine,  issued  in  parsurtuce  of  a  statute  of  the  state  or  of  the    7  iniadiw. 
United  States  ;  unless  the  taking  was,  or  the  detention  is»    87  Hun,  487. 
unlawful,  as  specified  in  section  sixteen  hundred  and  ninety-   88  Hun,  18. 
five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
unless  it  wus  legally  exempt  from  Buoh.  seizure,  or  is  unlaw- 
fully detained,  an  specified  in  section  sixteen  hundred  and 
ninety-five  of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  14ON.T.088. 
warrant  of  attachment,  against  the  property  of  a  person 

other  th  ^n  the  plaintiff,  and  at  the  time  of  the  commence-  92  Hun,  aeu. 
mentof  the  acstion  the  plaintiff  had  not  the  right  to  reduce 
it  into  his  {lossession. 

§  1691*  Where  a  chattel  is  replevined,  in  an  action  to  re-  138  N.T.  189. 
cover  the  same,  and  n  final  judgment  awarding  the  pos- 
session thereof  to  the  defendant  is  rendered,  a  subsequent 
action  to  recover  (he  same  chattel  cannot  be  maintained  by 
the  plaintiff,  for  the  same  cause  of  action.  Bat  the  judg- 
ment does  not  affect  hl'i  right  to  maintain  an  action  to  re- 

*0oiaocigiiua. 
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cover  damages,  for  taking  or  detaining  the  same  or  tmj 
other  chatt^,  unless  it  was  rendered  against  him  upon  the 
merits. 

§  1698.  An  action  to  recover  a  chattel,  the  title  to  whieh 
has  been  transferred  to  the  plaintiff,  since  the  wrongful 
taking,  or  during  the  wrongful  detention  thereof,  with  or 
without  the  damages  sustained  by  the  taking,  withholding, 
or  detention,  may  be  maintained  in  any  case,  where,  except 
for  the  transfer,  such  an  action  might  be  maintained,  by 
the  person  from  or  through  whom  the  plaintiff  derives  title; 
but  not  otherwise. 

§  1698.  Where  a  chattel  is  replevied  before  the  service 
of  the  summons,  as  prescribed  in  this  article,  the  seizure 
thereof  bv  the  ishenff  is  regarded  as  equivalent  to  the 
granting  or  a  provisional  remedy,  for  the  purpose  of  giving 
Jurisdiction  to  the  court,  and  enabling  it  to  control  the  sub- 
sequent proceedings  in  Uie  action ;  and  as  equivalent  to  the 
commencement  oi  the  action,  for  the  purpose  of  determin- 
ing, whether  the  plaintiff  is  entitled  to  maintain  the  action, 
or  the  defendant  is  liable  thereto. 

g  1 694.  The  plaintiff  may,  when  the  summons  is  issued, 
or  at  any  time  afterwards,  and  before  the  service  of  a  copy  of 
the  defendant's  aoBwer,  or  where  judgment  is  taken  by  de- 
•&ult,  for  want  of  an  appearance  or  plefiSing,  before  the  entry 
of  the  final  judgment,  cause  the  chattel,  to  recover  which  the 
action  is  brought,  to  be  replevied  by  the  sheriff  of  the  coimty 
where  it  is  found.  For  that  purpose,  he  must  deliver  to  the 
sheriff  an  affidavit  and  a  written  undertaking,  as  prescribed 
in  the  following  sections  of  this  article,  with  a  written 
requisition,  indorsed  upon  or  annexed  to  the  affidavit,  and 
subscribed  by  his  attorney,  to  the  effect,  that  the  sheriff  is 
required  to  replevy  the  chattel  described  therein.  The 
requisition  may  be  directed  to  the  i^eriff  of  a  particular 
county,  or,  genecMly,  to  the  sheriff  of  any  county  where 
the  chattel  is  fomtLL  It  is  deemed  the  mandate  of  the  court. 

Id  Week.  §  1695.  The  affidavit,  to  be  delivered  to  the  sheriff,  as 

Dig.  ifls.        prescribed  in  the  last  section,  must  particularly  describe  the 
7  Misc.  iw.    chattel  to  be  replevied  ;  and  must  contain  the  following 
allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein ;  the  facts  with  respect  to  wliich  must  be 
set  forih. 

2,  That  it  is  wrongfully  detained  by  the  defendant. 

8.  The  alleged  cause  of  the  detention  thereof,  according 
to  the  best  knowledge,  information,  and  belief  of  the  person 
making  the  afiidavit. 

^4.  That  it  has  not  been  taken  by  virtue  of  a  warrant. 

Against  the  plaintiff,  for  the  collection  of  a  tax,  assessment, 

or  fine,  issued  in  pursuance  of  a  statute  of  the  State,  or  of 

the  United  States  ;  or,  if  it  has  been  taken  under  color  of 

.  such  a  warrant,  either  that  the  taking  was  unlawful,  by 


reason  of  defects  in  the  process,  or  other  causes  spedfled^ 
or  that  the  detention  is  unlawful  by  reason  of  facts  specified 
which  have  subsequently  occurred* 

5.  That  it  has  not  been  sei7ed  by  virtue  of  an  execution 
or  warrant  of  attachment,  against  the  property  of  the  i>lain- 
tiff,  or  of  any^  person  from  or  through  whom  the  plaintiff 
has  derived  title  to  the  chattel,  since  the  seizure  thereof; 
or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the 
seizure,  by  reason  of  facts  specified,  or  that  its  detention  is 
unlawful,  by  reason  of  facts  specified  which  have  subse* 
quently  occurred. 

6.  Its  actual  value. 

§  1696.  But  where  the  affidavit  is  made  after  the  service 
of  the  summons,  the  allegations,  required  to  be  inserted 
therein  by  subdivisions  first  and  second  of  the  last  section, 
must  be  to  the  effect,  that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  actiou,  was  the  owner  of  the  chattel, 
or  was  entitled  to  the  possession  thereof  by  virtue  of  a 
special  property  therein  ;  and  that  it  was  then  wrongfullv 
detained  by  the  defendant,  as  prescribed  in  those  subdi- 
visions. 

^  1697.  Where  the  affidavit  describes  two  or  more  chat- 
tels of  the  same  kind,  it  must  state  the  number  thereof,  and 
where  it  dt-Hcribesa  chattel  in  bulk,  it  must  state  the  weighty 
measurement,  or  other  quantity.  Where  it  describes  two  or 
more  chattels  to  be  replevied,  it  may,  at  the  election  of  the 
plaintiff,  state  the  aggregate  value  of  all ;  or,  separately, 
the  value  of  any  chattel  or  of  any  class  of  chattels,  and  the 
aggregate  value  of  the  remainder,  if  any.  Where  it  states 
separately  the  value  of  one  or  more  chattels  or  classes  of 
chattels,  the  defendant  may  require,  as  prescribed  in  the 
following  provisions  of  this  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  ia 
thus  stated,  or  of  the  portion  thereof  which  has  been  re- 
plevied. If  he  procures  such  a  return,  the  remainder  must 
be  delivered  to  the  plaintiff,  except  as  is  otherwise  prescribed 
in  this  article. 

§  1698.  The  sheriff  must  replevy  a  smaller  number  or  a 
smaller  quantity,  if  the  whole  of  the  chattel  or  chattels  de- 
scribed in  the  affidavit  cannot  be  found.  In  that  case,  if 
the  aggregate  value  only  is  stated  in  the  affidavit,  the  value 
of  the  entire  chattel  or  class  of  chattels,  as  so  stated,  is  to 
be  deemed  the  value  of  the  part  replevied,  for  the  purposes 
of  the  proce(Mllngs  to  procure  a  return  thereof  to  the  de- 
fendant. 

§  1699.  The  undertaking  to  be  delivered  to  the  sheriff, 
with  a  requisition  to  replevy  a  chattel,  must  be  executed 
by  at  least  two  sureties,  who  must  be  approved  by  the 
sheriff.  It  must  be  to  the  effect,  that  the  sureties  are  bound, 
in  a  specified  sum,  not  less  than  twice  the  value  of  the 
chattel,  as  stated  in  the  affidavit,  for  the  prosecution  of  the 
action ;  for  the  return  of  the  chattel  to  the  defendant,  iC 
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poMesdon  thereof  is  adjudged  to  him,  or  if  the  action 

abates,  or  is  discontinued,  before  the  chattel  is  returned  to 

the  defendant ;  and  for  the  payment  to  the  defendant  of 

any  sum,  which  the  judgment  awards  to  him  against  the 

plaintiff. 

<  §  1 700.  If  any  cliattel,  described  in  the  affidavit,  is  foimd 
in  the  possession  of  the  defendant,  or  of  his  agent,  the 
sheriff,  to  whom  an  affidavit,  requisitioD,  and  undertaking 
are  deUvered,  as  prescribed  in  the  foregoing  sections  of  this 
article,  must  forthwith  replevy  it,  by  taking  it  into  his  pos- 
session. He  must  thereupon,  without  delaj,  serve  on  the 
defendant  a  copy  of  the  affidavit,  requisition,  and  under- 
taking, by  delivering  the  same  to  him  personally,  if  he  can 
be  found  within  the  county;  or,  if  he  cannot  be  so  found, 
to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken ;  or  if  neither  can  be  found  within  the  county,  by 
leaving  the  copy  at  the  usual  place  of  abode  of  either,  witn 
a  person  of  suitable  age  and  discretion. 

'  §  1701.  If  any  chattel,  described  in  the  affidavit,  is 
secured  or  concealed  in  a  building  or  inclosure,  the  sheriff 
must  publicly  demand  its  delivery.  If  it  is  not  delivered, 
pursuant  to  the  demand,  he  must  cause  the  building  or  in- 
closure to  be  broken  open,  and  must  take  the  chattel  into 
his  possession. 

IMN.T.iaa.  §  1708.  A  sheriff,  who  has  replevied  a  chattel,  must 
retain  it  in  his  possession,  keeping  it  in  a  secure  place,  un- 
til the  person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  this  article.  He  must  then 
deliver  it  to  that  person,  upon  request  and  payment  of  his 
lawful  fees,  and  nccessa^  expenses  for  taking  and  keeping 
it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  of 
the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 

^  1 708.  Within  three  days  after  the  chattel  is  replevied, 
and  a  copy  of  the  affidavit,  requisition,  and  undertaking  is 
served,  the  defendant,  unless  he  requires  a  return  of  the 
chattel  replevied,  or  of  one  or  more  of  them  where  two  or 
more  chattels  are  replevied,  may  serve  upon  the  sheriff  a 
notice,  that  he  excepts  to  the  plamtiff's  sureties  ;  otherwise 
he  is  deemed  to  have  waived  all  objections  to  them.  Where 
the  defendant  has  not  appeared,  the  notice  must  be  sub- 
scribed either  by  him,  or  by  his  agent  or  attorney.  The 
person  so  subscribing  the  notice  must  add  to  his  signature 
his  office  address,  as  prescribed  by  law,  with  respect  to  a 
notice  of  appearance.  Within  ten  days  after  service  of  such 
a  notice,  the  plaintiff's  attorney  must  serve  upon  the  de- 
fendant's attorney,  or,  if  the  defendant  has  not  appeared, 
upon  the  sheriff,  notice  of  the  justification  of  the  sureties. 
If  the  notice  of  justification  is  served  upon  the  sheriff,  he 
must  immediately  serve  it  upon  the  person,  whose  name  is 
subscribed  to  the  notice  of  exception,  in  the  mode  prescribed 
by  law,  for  service  of  a  paper  upon  an  attorney  in  an  action. 
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§  1704.  The  defendant,  if  he  does  not  except  to  the  HOM.'! 
pkuntLS's  sureties^  as  prescribed  in  the  last  section,  may,  issN.T.lss. 
within  the  time  allowed  to  him  for  such  an  exception,  serve 
uxx>n  the  sheriff,  a  notice  that  he  requires  a  return  of  the 
chattel  replevied.     With  the  notice,  he  must  deliver  to  the 
sheriff  the  following  papers : 

1.  An  affidavit,  containing  an  alle^tion,  either  that  the 
defendant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
propertv  therein,  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  An  tmdertaklng,  executed  by  at  least  two  sureties,  to   i  CityCt.' 
the  effect  that  they  are  bound,  in  a  specified  sum,  not  ]ess   888. 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit 

of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  de- 
livery thereof  is  adjudged,  or  if  the  action  abates  in  con- 
sequence of  the  defendant's  death ;  and  for  the  payment  to 
him  of  any  gum,  which  the  judgment  awards  against  the 
defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  re- 
turn of  the  chattel,  as  prescribed  in  this  section,  tne  de- 
fendant must  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  sureties  to  the  undertaking. 

S  1706.  The  justification  of  sureties,  as  prescribed  in 
either  of  the  last  two  sections,  must  take  place,  either  in 
the  county  where  the  chattel  was  replevied,  or  in  the  county 
where  one  of  the  sureties  resides.  The  provisions,  regulating 
the  justification  of  baU,  contained  in  article  third  of  title 
first  of  chapter  seventh  of  this  act,  govern,  except  as  other- 
wise expressly"  prescribed  in  this  article,  with  respect  to  the 
notice  of  justification  of  the  sureties;  the  officer  before 
whom  they  must  justify  ;  the  substitution  of  new  sureties 
or  a  new  undertaking ;  the  examination  and  qualification! 
of  the  sureties;  and  the  allowance  of  the  undertaking. 
But  after  the  allowance,  the  undertaking  and  examination 
must  be  delivered  to  the  sheriff. 

J  1706.  If  the  defendant  neither  excepts  to  the  plain- 
's sureties,  nor  requires  the  return  of  the  chattel,  within 
the  time  prescribed  for  that  purpose ;  or  if  he  makes  de- 
fault in  serving  notice  of  the  justification  of  his  sureties, 
or  in  procuring  the  allowance  of  his  undertaking ;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
duly  procures  tiie  allowance  of  his  undertaking ;  the  sheriff 
must,  except  in  the  case  specified  in  section  one  thousand 
seven  hundred  and  nine  of  this  act,  immediately  deliver 
the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the  de- 
fendant has  excepted  to  his  sureties,  makes  default  in  serv- 
ing notice  of  justification,  or  in  procuring  the  allowance  of 
his  undertaking ;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of 
his  undertaking;  the  sheriff  must  immediately  deliver  the 
chattel  to  the  defendant.     When  the  chattel  is  delivered  by 
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the  sherift  to  either  party,  as  prescribed  in  this  section,  the 
sheriff  ceases  to  be  responsible  for  the  sufficiency  of  the 
sureties  of  either  party ;  until  then,  he  is  responsible  for 
the  sufficiency  of  the  sureties  of  the  plaintiff  or  of  the  de- 
fendant, as  the  case  may  be. 

§  1707.  A  sheriff,  who  delivers  to  either  partjr,  without 
the  consent  of  the  other,  a  chattel  replevied  by  him,  except 
as  prescribed  in  the  last  section,  or  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  the  action,  forfeits,  to  the 
party  aggrieved,  two  hundred  and  fifty  dollars  ;  and  is  also 
liable  to  him  for  all  damages  which  he  sustains  thereby. 

^  1708.  Where  the  sheriff  duly  delivers  a  chattel  to 
either  party,  as  prescribed  in  the  last  section  but  one,  he 
must,  at  the  same  time,  deliver,  to  the  adverse  party,  the 
undertaking,  received  by  him  from  the  party  to  whom  the 
chattel  is  delivered,  together  with  the  examination  of  the 
sureties,  and  the  judge's  allowance,  if  any. 

9  0lT.  Pro.        §  1709.  At  any  time  before  a  chattel,  which  has  been 
»».  replevied,  is  actually  delivered  to  either  party,  if  a  person, 

saH*"'  ^aoB  ^^^  *  party  to  the  action,  claims,  as  against  the  defendant, 
•  '  a  ri'jht  to  the  jw^session  thereof,  existing  at  the  time  when 
it  was  replevied,  an  affidavit  may  be  made  and  delivered  to 
the  sheriff,  in  his  behalf,  statins  that  he  makes  such  a  claim  ; 
specifying  the  chattel  or  chattels  to  which  it  relates,  if  two 
or  more  chattels  have  been  replevied,  and  the  claim  relates 
onlv  to  part  of  them ;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the 
sheriff  may,  in  his  discretion,  before  he  delivers  the  chattel 
to  the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of 
the  affidavit,  with  a  notice  that  he  requires  indemnity 
agiiinst  the  claim.  If  the  indemnity  is  not  furnished,  within 
a  reasonable  time  after  the  plaintiff  becomes  entitled  to  the 
delivery  of  the  chattel,  the  sheriff  may,  in  his  discretion,  de- 
liver it  to  the  claimant,  without  incurring  any  liability  to 
the  plaintiff,  by  reason  of  so  doing. 

83  Han,  206.  §  1710.  A  person,  not  a  party  to  the  action,  who  has 
served  an  affidavit,  as  prescribed  in  the  last  section,  may 
maintain  an  action  against  the  sheriff,  who  has  delivered 
the  chattel  to  the  plaintiff,  to  recover  his  damages,  by  rea- 
son of  the  taking,  detention,  or  delivery  of  the  chattel.  But 
the  summons  in  such  an  action  must  be  issued,  within  three 
months  after  the  delivery  of  the  chattel  to  the  plaintiff,  and 
must  be  served,  within  three  months  after  it  is  issued.  An 
action  cannot  be  maintained  against  a  dieriff,  by  a  person 
so  entitled  to  make  a  claim,  except  as  prescribed  m  this 
section. 

§  1711.  The  indemnity,  to  be  furnished  to  the  sheriff 
by  the  plaintiff,  as  (prescribed  in  the  last  section  but  one, 
must  consist  of  a  written  undertaking  to  him,  executed  by 
at  least  two  sureties,  to  the  effect  that  they  will  indemnify 
him  against  any  liability  for  damages,  costs,  or  expenses,  to 
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be  incurred  in  an  action  brought  against  him,  bv  the  claim- 
ant, or  a  person  deriving  title  from  or  through  the  claim- 
ant, by  reason  of  the  taking  or  detention  of  the  chattel, 
or  its  delivery  to  the  plaintin,  not  exceeding  a  sum  to  be 
specified  in  the  undertaking,  which  must  be  at  least  five  hun- 
ared  dollars,  and  not  less  than  the  actual  value  of  the  chat- 
tel claimed,  and  two  hundred  and  fifty  dollars  in  addition 
thereto.  Each  of  the  sureties,  besides  possessing?  the  other 
qualifications  re()uired  by  law,  must  be  a  freeholder  or  a 
householder  of  the  sheriff's  county.  The  sheriff,  before  de- 
livering the  chattel,  may  require  the  persons  offered  as  sure- 
ties to  submit  to  an  examination,  before  the  officer  who 
takes  the  acknowledgment  of  the  undertaking,  as  where 
persons  are  offered  to  him  as  bail  upon  an  arrest.  The  sure- 
ties are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel 
had  been  levied  upon  by  virtue  of  an  execution. 

§  1718.  The  affidavit,  to  be  delivered  to  the  sheriff  m  6MiBc.476. 
behalf  of  the  plaintiff,  with  a  requisition  to  replevy  a  chat- 
tel, may  be  made  by  the  plaintiff's  a^ent  or  attorney,  if  the 
material  facts  are  within  his  i)ersonal  knowledge ;  or  if  the 
plaintiff  is  not  within  the  county  where  the  attorney  re- 
sides, or  has  his  office,  or  is  not  capable  of  making  the 
affidavit.  The  affidavit,  to  be  delivered  to  the  sheriff,  either 
in  behalf  of  the  defendant,  with  a  notice  that  he  requires 
the  return  ot  the  chattel,  or  in  behalf  of  a  person,  not  a 
party,  who  makes  a  claim  as  prescribed  in  section  one  thou- 
sana  seven  hundred  and  nine  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  per- 
sonal knowledge,  or  if  the  defendant  or  claimant,  as  the 
case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  Where 
the  affidavit  is  made  by  an  attorney  or  agent,  he  must  state 
therein  what  allegations,  if  any,  are  made  upon  his  infor- 
mation and  belief  ;  and  he  must  set  forth  therem  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
partf  or  the  claiman  t.  • 

§  1718.  Where  the  sheriff  has  replevied  a  part  only  of 
a  chattel,  or  of  two  or  more  chattels,  described  in  the 
plaintiff's  affidavit,  and  has  served  upon  the  defendant  the 
papers  required  upon  such  a  replevin,  the  plaintiff  may,  at 
any  time  before  tlie  service  of  a  copy  of  the  defendant's 
answer,  or  before  judgment  by  default,  for  want  of  an 
appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same 
allegations,  and  a  requisition  and  undertaking,  with  respect 
to  the  part  yet  to  be  replevied,  as  if  the  action  was  brought 
to  recover  that  part  only.  Where  a  second  or  subsequent 
replevin  is  made,  as  prescribed  in  this  section,  the  proceed- 
ings are  the  same,  as  if  a  former  replevin  had  not  been, 
made. 
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%  1714*  Where  an  order  of  arrest  is  granted,  as  pre- 
scribed in  title  first  of  chapter  seventh  of  this  act,  the 
plaintiff's  rigiLt  to  a  replevin  is  subject  to  the  following 
regulations:  - 

1«  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent 
replevin  of  a  chattel,  with  respect  to  which  the  order  was 
granted,  supersedes  the  order. 

g  1715.  The  sheriff  must,  within  twenty  days  after  he 
has  delivered  a  chattel  replevied  by  him,  to  the  party  en- 
titled to  the  possession  thereof,  or  to  a  third  person,  as 
prescribed  in  this  article,  file  with  the  clerk  the  plaintiff's 
afl^davit,  and  the  accompanying  requisition,  with  a  return, 
stating  in  what  manner  he  has  executed  the  latter.  If  he 
has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must 
state  the  cause  of  the  omission. 

§  1716.  If  the  sheriff  fails  to  comply  with  the  last  sec- 
tion, either  part^  may  require  him  so  to  do,  within  ten 
days  after  service  of  a  notice  to  that  effect,  or  to  show 
cause,  at  a  term  of  the  court  designated  in  the  notice,  why 
he  should  not  be  punished  for  a  contempt  of  the  court.  The 
notice  may  be  served  at  any  time  before  final  judment, 
except  that  it  cannot  be  served  on  the  part  of  the  defend- 
ant, before  answ^er.  An  omission  to  comply  with  such  a 
notice  is  punishable  as  a  contempt  of  the  court. 

§  1717.  The  plaintiff 's  affidavit,  with  the  accompanying 
requisition,  and  the  retiun  of  the  sheriff,  must  be  made  a 
part  of  the  judgment-roll  in  the  action  ;  and  a  copy  of  each 
of  them  must  be  furnished  to  the  court,  or  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

§  1718.  The  plaintiff  may  proceed  in  the  action,  and 
recover  therein  the  chattel,  or  its  value,  although  he  has 
not  required  tiie  sheriff  to  replevy  it,  or  the  sher&  has  not 
been  able  to  replevy  it. 

WEim,  68.  §  1719.  Where  part  only  of  two  or  more  distinct  chat- 
tels, specified  in  the  complaint,  has  been  replevied,  the 
plaintiff's  attorney  may,  with  or  before  the  notice  of  trial, 
serve  upon  the  defendant's  attorney  a  notice,  that  he  aban- 
dons BO  much  of  his  claim,  as  relates  to  those  which  have 
not  been  replevied ;  and  thenceforth  the  proceedings  are 
the  same,  as  if  the  action  had  been  brought  to  recover  only 
the  chattels  which  have  been  replevied.  A  copy  of  the 
notice  must  be  furnished  to  the  court,  or  to  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 
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>  %  1780.  An  allegation,  in  a  pleading   interposed  by 
'  either  party,  to  the  effect  that  the  party  pleading,  or  a 
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third  person,  waa,  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  repleyied,  as  the  case  may  be, 
the  owner  of  the  chattel,  or  that  it  was  then  his  property, 
is  a  sufficient  statement  of  title,  unless  the  right  of  action 
or  defence  rests  upon  a  right  of  possession,  b^  virtue  of  a 
special  property ;  in  which  case,  the  pleadmg  must  set 
forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  party  pleading,  or  the  third  person,  was  entitled  to  the 
possession  of  the  chattel. 

§  1781.  Where  the  complaint  contains  a  sulficient  state-  81  Hon,aNi 
ment  of  the  plaintiff's  title,  a  general  allegation,  that  the  ^^  ^^ 
defendant  wrongfully  took  the  chattel,  is  sufficient,  with- 
out setting  forth  the  facts,  showing  that  the  taking  was 
wrongful.  Where  the  taking  of  the  chattel  is  not  com- 
plaint of,  but  the  action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set  fo^h  the  facts,  showiqg 
that  the  detention  was  wrongful. 

§  1782.  Where  the  plaintiff  recovers  a  chattel  which 
was  injured,  or  otherwise  depreciated  in  value,  while  it  was 
in  the  possession  or  under  the  control  of  the  defendant, 
under  such  circumstances,  that  the  plaintiff  might  recover 
damages  for  the  injury  or  depreciation,  in  an  action 
brou^t  against  the  defendant  therefor,  he  may  recover  the 
same  damages,  in  an  action  brought  as  prescribed  in  this 
article.  In  that  case,  he  must  set  forth  the  facts  in  his 
complaint,  and  demand  judgment  for  damages  accord- 
ingly. 

%  1 788.  The  defendant  may  b^  answer  defend,  on  the  ^^  civ.  Pia 
ground  that  a  third  person  was  entitled  to  the  chattel,  with-   187. 
out  connecting  himself  with  the  latter's  title. 

§  1784.  Where  the  defence  is,  that  a  chattel,  to  recover 
which  the  action  is  brought,  was  distrained  doing  damage, 
an  idlegation  that  the  defendant,  or  the  person  by  whose 
command  he  acted,  was  then  lawfully  possessed  of  the  real 
property,  and  that  the  chattel  was  distrained,  while  it  was 
doin^  damage  thereupon,  is  sufficient,  without  setting  forth 
the  title  to  the  real  property. 

%  1786.  Where  a  chattel  has  been  replevied  and  de- 
livered to  tlie  plaintiff,  or  to  a  person  not  a  party  to  the 
action,  as  prescribed  in  the  foregoing  section  of  this  article, 
the  def enoant's  attornev  may,  withm  the  time  allowed  to 
him  for  the  service  ox  a  notice  of  trial,  serve  upon  the 
plaintiff's  attorney,  a  notice,  that  the  defendant  aemandg 
judgment  for  the  return  of  the  chattel,  or  for  its  value, 
either  with  or  without  damages  for  the  detention  thereof. 
Upon  the  trial,  a  copy  of  such  a  notice  must  be  furnished 
to  the  court  or  referee,  with  a  copy  of  the  summons  and  oX 
the  pleadings. 
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TClT.  Pro.       g  1726.  The  verdict,  report,  or  decision  must  fix  the 

68  N.  Y.       damages,  if  any,  of  the  prevailing  party.     Where  it  awards 

Saper.  Ct.     to  the  plaintiff  a  chattel,  which  has  not  been  replevied,  or 

?Mi  ^Vt?   '^^^^  ^*  awards  to  the  prevailing  parly  a  chattel,  which  has 

•    been  replevied,  and  afterwards  delivered  by  the  sheriff  to 

the  unsuccessful  party,  or  to  a  person  not  a  party,  it  must 

also,  except  in  a  case  specified  in  the  next  section,  fix  the 

value  of  the  chattel,  at  the  time  of  the  trial. 

68  N.  T.  §  1787.  A  verdict,  report,  or  decision,  in  favor  of  the 

a  ^s  uffl.  defendant,  shall  not  fix  the  value  of  the  chattel,  in  either  of 
(J.  A 8.)  18S.   ^g  following  cases  : 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel ; 
but  it  was  rightfully  distrained  doing  damage,  and  its  value 
is  greater  than  the  damages  sustained  by  the  defendant,  by 
the  injury  for  which  it  was  distrained ;  m  which  case,  those 
damages  must  be  fixed. 

2.  W  here  the  plaintiff  is  the  general  owner  of  the  chattel, 
but  the  defendant  had  a  special  property  therein,  and  the 
value  of  the  chattel  is^eater  than  the  value  of  the  special 
property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof ;  in  which  case,  the  value  of  the  special  property, 
or  the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict, 
report,  or  decision  must  set  forth  the  reason,  why  the  value 
of  the  chattel  is  not  fixed. 

116N.Y.170.  §  1728.  Where  the  action  is  brought  to  recover  two  or 
more  chattels,  the  verdict,  report,  or  decision  may  award  to 
one  party  one  or  more  distinct  chattels,  which  can  be  identi- 
fied, and  set  apart  from  the  others,  and  the  residue  to  the  other 
party ;  and,  if  necessary,  the  complaint  must  be  amended 
80  as  to  conform  thereto.  The  final  ludgment,  rendered 
thereupon,  must  award  to  each  party  the  same  relief,  with 
respect  to  the  finding  in  his  favor,  as  if  separate  jud^eiits 
were  rendered  ;  except  that,  where  each  party  is  entitled  to 
an  absolute  award  of  a  sura  of  money,  against  the  other,  the 
smaller  sum  must  be  deducted  from  the  greater,  and  the 
balanoe  only  must  be  awarded. 

I  1729.  Where  the  plaintiff  is  entitled  to  judgment  by 
default,  for  want  of  an  appearance  or  pleading,  tne  court, 
to  which  he  applies  for  judgment,  may  ascertain  and  deter- 
mine the  damages  to  which  he  is  entitled,  and  the  value  of 
the  chattel,  if  necessary ;  or  may  direct  a  reference,  or  a  writ 
of  iDquiry,  for  that  purpose. 

68  N.  T.  §  1780.  Final  judgment  for  the  plaintiff  must  award  to 

Snper.  Ct.     him  possession  of  the  chattel  recovered  by  him,  with  his 

^m£'^in-  damages,  if  any.    If  a  chattel  recovered  was  not  replevied, 

7  Id.  eri;  8  or  if,  after  it  was  replevied,  it  was  delivered  to  the  defend- 

Id  ew.         ant,  or  to  a  person  not  a  party,  as  prescribed  in  this  article, 

the  final  judgment  must  also  award  to  the  plaintiff  the  sum 

fixed  as  the  value  thereof,  to  Ixj  paid  by  the  defendant,  if 

possession  thereof  is  not  delivered  to  the  plaintiff.    If  the  de- 
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fendant  has  demanded  judgment  for  the  return  of  a  chattel, 
which  was  replevied,  and  tUfterwards  deliyered  to  the  plahi^ 
tiff,  or  to  a  person  not  a  iwrty,  as  prescribed  in  this  article, 
final  judgment  in  his  favor  therefor  must  award  to  him  posh 
session  mereof,  with  his  damages,  if  an  v  ;  and  it  must  also 
award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid  by 
the  plaintiff,  if  poisession  is  not  delivered  to  the  defendant. 
But  if  the  caie  is  one  of  those  specified  in  section  one  thou- 
sand seven  hundred  and  twenty-seven  of  this  act,  final  judg- 
ment in  favor  of  the  defendant  must  award  to  him  the  sum, 
fixed  as  therein  specified,  and,  if  it  is  not  collected,  the  de- 
livery of  the  chattel ;  or,  if  the  chattel  has  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  he 
IS  entitled  to  possession  thereof,  until  the  sum  so  awarded 
is  collected,  or  otherwise  paid.  The  judgme:.t  may  be 
docketed,  and  the  docket  thereof  creates  a  lien,  as  if  it  was 
a  judgment  for  the  full  amount  of  the  money,  including 
costs,  which  it  awards,  either  absolutely  or  conditionally. 

§  1781.  An  execution  for  the  delivery  of  the  possession  iss  v.T.  480. 
of  a  chattel,  and  to  satisfy,  out  of  the  property  of  the  judg-  80  Han,  S77. 
ment   debtor,    a  sum  of   money  contingently  award^ 
against  him,  must  contain,  in  adaition  to  the  other  matters 
prescribed  by  law,  the  following  directions  : 

1.  Where  the  judgment  is  rendered  in  favor  of  the  de- 
fendant, in  a  case  specified  in  section  one  thousand  seven 
hundred  and  twenty-seven  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  tlie  plaintin,  before  the  delivery,  pays  to 
him  the  sum  of  money  awarded  to  the  defendant,  with  in- 
terest and  the  sheriff's  fees  ;  and,  in  case  the  chattel  cannot 
be  found  within  his  county,  then  to  satisfy  that  sum  out  of 
the  |)ropeTty  of  the  plaictiff. 

2.  In  any  other  ca<^c,  where  the  judgment  awards  a  sum 
of  money,  if  possession  of  the  chattel  is  not  delivered  to  the 
prevailing  party,  the  execution  must  require  the  sheriff,  if 
the  chattel  cannot  be  found  within  his  county,  to  satisfy 
the  sum  so  awarded,  with  interi'st  and  his  foes,  out  of  the 
property  of  the  party  against  whom  the  Judgment  is  ren- 
dercd, 

A  direction  to  satisfy  a  sum  of  money  out  of  property, 
as  prescribed  in  this  section,  must  be  in  the  form  required 
by  law  for  a  like  direction,  where  an  execution  against 
property  is  issued  upon  a  judgmcut  for  a  sum  of  money. 

%  1788.  For  the  purpose  of  taking  possession  of  a  chat- 
tel, hy  virtue  of  such  an  execution,  the  powers  of  the 
sheriff  are  the  same,  as  where  he  is  required  to  replevy  a 
chattel. 

§  1788.  A  plamtiff,  who  has  recovered  a  final  judgment, 
cannot  main  tarn  an  action  against  the  sureties  in  an  imder- 
taking,  given  in  ^behalf  of  the  defendant  to  procure  a  return 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has 
lieen  arrested,  until  after  the  return,  wholly  or  partly  un* 
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satisfied  or  unexecuted,  of  an  execution  in  his  favor  for  the 
ddivery  of  the  poesession  of  the  chattel,  or  to  satisfy  a  sum 
of  money  out  of  the  property  of  the  defendant,  or  for  both 
purposes,  sa  the  case  requires.  A  defendant,  ^ho  has  re- 
covered a  final  judgment,  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  piven  to  procure 
a  replevin,  until  alter  a  like  return  of  atunilar  execution 
agamst  the  plaintiff. 

§  1784.  In  such  an  action  against  the  sureties,  the  Fher- 
iff%  return  to  the  execution  is  presumptive  evidence  of  a 
failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum  of 
money,  according  to  the  tenns  of  the  undertaking. 

g  1786.  It  is  not  a  defence  to  such  an  action,  that  the 
chattel  was  injured  or  destroyed,  after  it  was  replevied, 
unless  the  injury  or  destruction  was  effected  by  the  act,  or 
with  the  consent  of  the  plaintiff  in  the  action,  or  occurred 
after  the  chattel  was  taken  by  virtue  of  the  execution. 

^  1786.  In  an  action  to  recover  a  chattel,  the  cause  of 
action  survives  or  continues,  notwithstanding  the  death  of 
either  party,  in  favor  of  or  against  his  executor  or  admin- 
istrator. Where  the  court  makes  an  order,  directing 
the  abatement  of  such  an  action,  as  prescribed  in  section 
seven  hundred  and  sixty-one  of  this  act,  an  action  may  be 
maintained,  upon  an  undertaking,  given  for  the  purp02>e  of 
procuring  a  delivery  or  return  of  a  chattel,  as  if  final 
Judgment,  awarding  to  the  adverse  party  possession 
thereof,  had  been  rendered  in  the  first  action,  and  an  exe- 
cution thereupon  had  been  returned  unexecuted  and  un- 
satisfied ;  except  that  damages  cannot  be  recovered  therein 
for  a  wrongful  taking,  withholding,  or  detention.  An  ac- 
tion to  recover  the  chattel  cannot  be  maintained,  after  an 
action  has  been  commenced  upon  an  undertaking,  as  pre- 
scribed in  this  section, 

ARTICLE  SECOND. 
Action  to  Fobeclosb  a  Liek  tTPON  a  Chattel. 

%  1787.  Action ;  when  and  in  what  %  1789.  Judgment 

courta  maintainable.  1740.  Action  in  inferior  court 

1788.  Warrant  to  seise  chattel ;  1741.  Application  of  this  article, 

proceedings  thereupon. 

§  1 787.  An  action  may  be  maintained  to  foreclose  a  lien 
upon  a  chattel,  for  a  sum  of  money,  in  any  case  where  such 
a  lien  exists  at  the  commencement  of  the  action.  The  action 
may  be  brought  in  an^  court,  of  record  or  not  of  record, 
which  would  have  jurisdiction  to  render  a  Judgment,  in  an 
action  founded  upon  a  contract,  for  a  sum  equal  to  the 
amount  of  the  lien. 

Sills'^  1  8\  §  17B8.  [Am'd  1895,  amendmeni  to  take  ^ed  January  1» 
Coneof.Act  1896.]  Where  the  action  is  brought  in  the  sapreme  court, 
81  Hnn,  849.  the  city  conrt  of  the  city  of  New  York  or  a  county  ooart,  if 
44  Id.  841.     the  plaintiff  is  not  in  possession  of  the  chattel,  a  wamut 


\ 


tS115P,128S, 
ConBOl.Act. 
8rHun,S86. 


1 


SS  173^  1741    POEECIiOSING  CHATTEL  LIEN.  65 

may  be  granted  by  the  court  or  a  jndge  thereof,  oommand- 
ing  the  sheriff  to  seize  the  chattel,  and  safely  keep  it  to  abide 
the  final  judgment  in  the  action.  The  proyisions  of  title 
third  of  chapter  seyen  of  this  act  apply  to  snch  warrant,  and 
to  the  proceedings  to  procure  it  and  after  it  has  been  issned, 
as  if  it  was  a  warrant  of  attachment  except  as  otherwise  ex- 
pressly prescribed  in  this  article. 

§  1789.  In  an  action  brought  in  a  court  specified  in  the 
last  section,  final  judgment,  in  favor  of  the  plaintiff,  must 
specify  the  amount  of  the  lien,  and  direct  a  sale  of  the  chat- 
tel to  satisfy  the  same  and  the  co^tB,  if  any,  by  a  referee 
apxx>inted  thereby,  or  an  officer  designated  therein,  in  like 
manner  as  where  a  sheriff  sells  pertsonal  property  by  virtue 
of  an  execution ;  and  the  application  by  him  of  the  pro- 
ceeds of  the  sale,  less  his  fees  and  expenses,  to  the  payment 
of  the  amount  of  the  lien,  and  the  costs  of  the  action.  It 
must  also  provide  for  the  payment  of  the  surplus  to  the 
owner  of  the  chattel,  and  for  the  safe  keeping  of  the  surplus, 
if  necessary,  until  it  is  claimed  by  him.  If  a  defendant, 
upon  whom  the  summons  is  personally  served,  is  liable  for 
the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

%  1740.  Where  the  action  is  brought  in  a  court,  other  |1880,  Ckn^ 
than  one  of  those  specified  in  the  last  section  but  one,  if  the  x^i-  Act. 
plaintiff  is  not  in  possession  of  the  chattel,  a  warrant,  com- 
manding the  proper  officer  to  seize  the  chattel,  and  safely 
keep  it  to  abide  the  judgment,  may  be  issued,  in  like  man- 
ner as  a  .warrant  of  attachment  may  be  issued  in  an  action 
foimded  upon  a  contract,  brought  in  the  same  court ;  and 
the  provisions  of  law,  applicable  to  a  warrant  of  attach- 
ment, issued  out  of  that  court,  apply  to  a  warrant,  issued 
as  prescribed  in  this  section,  and  to  the  proceedings  to  pro- 
cure it,  and  after  it  has  been  issued ;  except  as  otherwise 
specified  in  the  judgment.  A  judgment  in  favor  of  the 
plaintiff,  in  such  aQ>  action,  must  correspond  to  a  judgment, 
rendered  aa  prescribed  in  the  last  section,  except  that  it 
must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an 
execution,  issued  out  of  the  court,  may  be  directed  ;  and 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary, 
to  the  county  treasurer,  for  the  benefit  of  the  owner. 

S  1741.  This  article  does  not  affect  any  existing  ri^ht  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without 
action ;  and  it  does  not  apply  to  a  case,  where  another  mode 
of  enforcing  a  lien  upon  a  chattel  is  specially  prescribed 
bylaw. 
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CHAPTER  XV. 

SPECIAL  PROVISIONS,  REGULATING  OTHER 
PARTICULAR  ACTIONS  AND  RIGHTS  OF 
ACTION,  AND  ACTIONS  BY  OR  AGAINST 
PARTICULAR  PARTIES. 

TITLE    I. — ^Matbimonial  actions. 

TITLE  n. — Actions  RELATma  to  a  corporation, 

TITLE  III. — Actions  relating  to  the  estate  of  a 

DECEDENT. 

TITLE  rV. — Other   special  actions  and   rights  of 

action. 

TITLE  V. — Other  actions  by  or  against  particular 

PARTIES. 

TITLE  I. 

Matrimonial  actions, 

AsTiciiS  1.  Action  to  annul  a  void  or  voidable  marriage. 
2.  Action  for  a  divorce. 
8.  Action  for  a  eeparation. 

4.  Provisions  applicable  to  two  or  more  of  the  actions  sped* 
fled  in  this  title. 

ARTICLE  FIRST. 
Action  to  annul  a  voId  or  voidable  I^Iarriaoe. 

I  1742.  Action  by    woman,  mar-  %  1760.  Action  on  the  gronnd  of 

ried  under  lU,  to  annul  force,  Fraud,  etc. 

marriage.  1751.  Custody,       maintenance, 

1745.  In  what  other  cases  mar-  eic,  of  issue  of  such  a 

riage  may  be  annulled.  marriage. 

1744.  Action    when  party   was  1758.  Action  on  the  ground  of 
under  the  age  of  consent.  physical  incapacity. 

1746.  Id.;  wlien  former  husband  i;63.  Certain  proceeaings  rega< 

or  wife  was  living.  lated  in  action  to  annul 

1746.  Id.  ;  where  party  was  an  marriage. 

idiot.  1754.  Judgment     annulling    a 

1747.  Id.  ;   where  party  was  a  marriage. ;  how  far  con- 

lunatic,  elusive. 

1748.  Action  by  next  friend  of  1755.  How  next  friend  of  infant, 

idiot  or  lunatic.  lunatic,  etc.,  allowed  to 

1749.  Issue  ;    when  entitled  to  sue,  etc. 

succeed,  etc. 

§  1748.  [Am'd  18^7.]  An  action  may  be  maintained  by 
the  woman  to  procure  a  judgment  declaring  a  mairiaffe 
contract  void,  and  annulling  Ihe  marriage,  under  the  fol- 
lowing circumstances  : 

L  Where  the  plaintiff  had  not  attained  the  age  of  sixteen 
years,  at  the  time  of  the  marriage. 

IL  Where  the  marriage  look  place  without  the  consent 
of  her  father,  mother,  guardian  or  other  person  having  the 
legal  charge  of  her  person. 

IIL  Where  i  t  was  not  foil  owed  by  consummation  or  cohab- 
itation,  and  was  not  ratified  by  any  mutual  assent  of  the 
parties  after  the  plaintiff  attained  the  age  of  sixteen  years. 


^ 


§81743-1745    ANNULLING  MARRIAGE.  W 

I  1713.  An  notion  may  also  be  maintained  to  procure  a 
Juagmeiit,  d  eel  a  rir.g  a  marriage  contract  void  and  annulling 
the  marriiige  ior  either  of  the  following  causes,  existing  at 
the  time  of  the  marriage  : 

1.  That  one  or  both  of  the  parties  had  not  attained  the 
age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties 
was  living,  and  that  the  marriage  with  the  former  husband 
or  wife  was  then  in  force. 

8.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by 
force,  duress,  or  fraud, 

5.  That  one  of  the  parties  was  physically  incapable  of 
entering  into  the  marriage  stat'c.  But  an  action  can  be 
maintained,  under  this  subdivision,  only  where  the  inca- 
pacity continues,  and  is  incurable. 

§  1744.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  had  not  atiained  the  age  of  legal 
consent,  may  be  maintained  by  the  infant,  or  by  either 
parent  of  the  infant,  or  by  the  guardian  of  the  infant's 
person  ;  or  the  court  may  allow  the  action  to  be  maintained 
by  any  person,  as  the  next  friend  of  the  infant.  But  a 
marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or 
where  it  appears  that  the  parties,  for  any  time  after  they 
attained  that  age,  freely  cohabited  as  husband  and  wife. 

§  1746*  [Am*d  1883.]  An  action  to  anniil  a  marriage,  siAbb.N.a 
upon  the  ground  that  the  former  husband  or  wife  of  one  of  ^*' 
the  parties  was  living,  the  former  marriage  being  in  force, 
may  be  maintained  by  either  of  the  parties  during  the  life- 
time of  the  other,  or  by  the  former  husband  or  wife. 
A'Vhere  it  appears,  and  tlie  judgment  deterniiiies,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that 
the  former  husband  or  wife  was  dead,  or  without  any 
knowledge  on  the  part  of  the  innocent  party  of  such  former 
marriage,  the  issue  of  the  subsequent marringe,  bom  or  be- 
gotten before  the  final  iudgmer.t,  are  deemed  for  all  pur- 
poses the  legitimate  chikiren  of  the  parent  who  at  the  time 
of  the  marriage  was  competent  to  contract,  and  are  entitled 
to  succeed  as  such,  in  the  same  manner  as  other  legitimate 
children,  to  the  real  and  personal  estate  of  said  parent ; 
and  the  issue  so  entitled  must  be  specified  in  the  judtrment, 
and  the  innocent  party  must  be  awarded  their  custody,  and 
he  or  phe  is  entitled  to  appoint  a  guardian  of  their  jjersons 
by  will. 

.  This  section  shall  be  construed  to  extend  to  all  cases  where 
the  judgment  or  decree  of  nullity  of  such  subsequent  mar- 
riage is  rendered  after  the  pa8.sage  of  this  act  whether  such 
subsequent  marriage  was  contracted  before  or  after  the 
passage  hereof. 
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§  1746.  An  action  to  annul  a  marria^,  on  the  ground 
that  one  of  the  parties  thereto  was  an  idiot,  inaj  be  main- 
tained, at  any  tune  during  the  lifetime  of  either  party,  by 
any  relative  of  the  idiot,  who  haa  an  interest  to  ayoid  the 
maniage. 

g  1747/ An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  thereto  was  a  lunatic,  may  be  main- 
tained, at  any  time  during  the  continuance  of  the  lunacy, 
or,  after  the  death  of  the  lunatic  in  that  condition,  and 
during  the  life  of  the  other  party  to  the  marriage,  b^  any 
relative  of  the  lunatic,  who  has  an  interest  to  avoid  the 
marriage.  Such  an  action  may  also  be  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  mind ;  but, 
in  ^t  case,  the  marriage  shall  not  be  annulled,  if  it  appears 
that  the  parties  freely  cohabited  as  husband  and  wife,  after 
the  lunatic  was  restored  to  a  sound  mind. 

%  1 748.  Where  no  relative  of  the  idiot  or  lunatic  brings 
an  action  to  annul  the  marriage,  as  prescriljed  in  either  of 
the  last  two  sections,  the  court  may  allow  an  action  for  that 
purpose  to  be  maintained,  at  any  time  during  the  lifetime 
of  both  the  parties  to  the  marriage,  by  any  person  as  the 
next  friend  of  the  idiot  or  lunatic.  But  this  section  does 
not  appl^r,  where  the  marriage  mi^ht  have  been  annulled^ 
at  the  suit  of  the  lunatic,  as  prescribed  in  tbd  Ijbsl  section. 

g  1740.  A  child  of  a  marriage,  which  Sa  annulled  on 
the  ground  of  the  idiocy  or  lunucy  of  one  of  its  parents,  ia 
deemed,  for  all  purposes,  the  legituna.te  v;hkld  of  the  parent 
who  is  of  sound  mind. 

8  uiBo.  090.  §  1760.  An  action  to  annul  a  mamage,  on  the  ground 
that  the  consent  of  one  of  the  parties  thereto  was  obtained 
by  force,  duress,  or  fraud,  may  be  maintained,  at  any  time, 
by  the  party  whose  consent  was  s^^  obtained.  Such  an  ac- 
tion may  also  be  maintained,  during  the  life-time  of  the 
other  party,  by  the  parent  or  the  guardian  of  the  person  of 
the  party,  whose  consent  was  soobtamed,  or  by  any  relative 
of  that  parly,  who  has  an  int^i-cst  to  avoid  the  marriage. 
But  a  marriage  shall  not  be  annulled  on  the  ground  of  force 
or  duress,  if  it  appears  tha^,  at  any  time  Mfore  the  com- 
mencement of  the  action,  tbe  parties  thereto  voluntarih 
cohabited  as  husband  and  wife ;  or  on  the  ground  of  fraud, 
if  it  appears  that,  at  any  time  before  the  commencement 
thereof,  the  parties  voluntarily  cohabited  as  husband  and 
wife,  with  a  full  knowledge  of  the  facts  constituting  the 
fraud. 

§  1751.  The  court  must,  upon  the  application  of  the 
plajntift,  award  the  custody  of  the  children  of  a  marriage, 
which  is  annulled  on  the  ground  of  force,  duress,  or  fraud,' 
to  the  innocent  parent,  unless  it  appears  that  the  latter  is 
unfit,  for  any  reason,  to  have  the  custody  of  one  or  more 
of  the  children,  in  which  case  the  court  must  give  such  di- 
rections relating  thereto,  as  the  interests  of  me  child  or 
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children  TeMqnire.  The  jndgment  may  make  proTision  fut 
the  edneation  and  maintenanoe  of  the  children,  out  of  tbe 
property  uf  the  gailty  parent. 

§  1 752*  [Am*d  1895.1  An  action  to  annul  a  marriage,  on 
the  ground  that  one  of  tne  parties  was  physically  incapable 
of  entering  into  the  marriage  state,  may  be  maintained  by 
the  injured  party  against  the  party  whose  incapacity  is 
alleged;  or  such  an  action  may  be  maintained  by  tne  party 
who  was  incapable  against  the  other  party,  provided  the  in- 
capable party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  nn  action  must  be  commenced  before  fiye 
years  have  expired  since  the  marriage. 

§  1 768.  In  an  action  brought  as  prescribed  in  this  ar- 
ticle, a  final  judgment,  annulling  the  marriage,  shall  not  be 
rendered  by  default,  for  want  of  an  appearance  or  pleading, 
or  upon  the  trial  of  an  issue,  without  proof  of  the  facts, 
upon  which  the  allegation  of  nullity  is  founded.  And  the 
declaration  or  confession  of  either  party  to  the  marriage 
is  not  alone  sufficient  as  proof ;  but  other  satisfactory  evi- 
dence of  the  facts  must  be  produced.  In  such  an  action, 
except  where  it  is  founded  upon  an  allegation  of  the  physi- 
cal incapacity  of  one  of  the  parties  thereto,  the  court  must, 
upon  the  application  of  either  of  the  parties,  make  an  or- 
der directing  the  trial,  by  a  jury  of  all  the  issues  of  fact ; 
or  it  may,  of  its  own  motion,  make  an  order  directing  the 
trial,  by  a  jury,  of  one  or  more  issues  of  fact ;  for  which 
purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled,  as  prescribed  in  section  nine  hundred  and  seventy 
of  this  act. 

§  1764.  A  final  judgment,  annulling  a  marriage,  ren- 
dered during  the  life-time  of  both  the  parties,  is  conclusive 
evidence  of  the  invalidity  of  the  marriage,  in  ever^  court, 
of  record  or  not  of  record,  in  any  action  or  special  pro- 
ceeding, civil  or  criminal.  Such  a  judgment,  rendered 
after  the  death  of  either  party  to  the  marriage,  is  conclu- 
sive only  as  against  the  parties  to  the  action,  and  those 
claiming  under  them. 

g  1 766.  An  order,  aDowinjr  a  person  to  maintain  an  ac- 
tion, as  the  next  friend  of  an  infant,  as  prescribed  in  sec- 
tion one  thousand  seven  hundred  and  forty-four  of  this 
act,  or  as  the  next  friend  of  an  idiot  or  lunatic,  as  prescribed 
in  section  one  thousand  seven  hundred  and  forty -eight  of 
this  act,  may  be  granted  by  the  court,  in  its  discretion,  with- 
out notice,  or  upon  notice  to  such  persons  and  in  such  a 
manner,  as  it  deems  proper.  A  motion  to  vacate  such  an 
order  must  be  made  at  a  term  held  by  the  judge  who 
granted  it,  unless  he  is  dead,  out  of  office,  or  unable  to  bear 
n  by  reason  of  sickness  or  otherwise  ;  or  unless  he  expressly 
directs  it  to  be  beard  at  a  term  held  by  another  judge.  But 
where  such  an  order  has  been  granted,  the  court,  to  which 
application  for  final  judgment  is  made,  may  dismiss  the 
comphtint,  if  justice  so  reouires,  although,  in  a  like  case, 
the  party  to  the  maixiage,  if  plaintiff,  would  be  entitled  to 
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ARTICLE  SECOND. 
Action  for  a  Divorce. 

S  1756.  In  what  casos  action  may  %  1750.  Rejnilations  vben  action 

be  mairtained.  brought  by  wife. 

1757.  Answer  ;   mode  of  trial ;  1760.  Id.  ;  when  action  brought 

iudgment  by  default.  by  husband. 

1768.  When  diyorce  denied,  al-  1761.  Marriage  after  divorce  for 

though  adultery  proved.  adultery. 

118N.Y.M9.  g  1756.  In  either  of  the  following  cases,  a  husband  or 
a  wife  may  maintain  an  action,  against  the  other  party  to 
the  maniage,  to  procure  a  judgment,  divorcing  the  parties 
and  dissolving  the  marriage,  by  reason  of  the  defendant's 
adulteiT  : 

1.  Where  both  parties  were  residents  of  the  State,  when 
the  offence  was  committed. 

2.  Where  the  parties  were  married  within  the  State. 

8.  Where  the  plaintiff  was  a  resident  of  the  State,  when 
the  ofifence  was  co  i^ milted,  and  is  a  resident  thereof,  when 
the  action  is  commenced. 

4.  Where  the  offence  was  committed  within  the  State, 
and  the  injured  party,  when  the  action  is  commenced,  is  a 
resident  of  the  Slate. 

78  Han,  610.  §  1767.  The  answer  of  the  defendant  may  be  made, 
without  verifying  it,  notwithstanding  the  vefiflcation  of 
the  complaint.  If  the  answer  puts  in  issue  the  allegation 
of  adultery,  the  court  must,  upon  the  application  of  either 
party,  or  it  may,  of  its  own  motion,  make  an  order  direct- 
ing the  trial,  by  a  jury,  of  that  issue ;  for  which  purpose, 
the  questions  to  be  tried  must  be  prepared  and  settled,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this  act. 
If  the  answer  does  not  put  in  issue  the  allegation  of  adul- 
tery, or  if  the  defendant  makes  default  in  appearing  or 
pleading,  the  plaintiff,  before  he  is  entitled  to  judgment, 
must  nevertheless  satisfactorily  prove  the  material  allega- 
tions of  his  complaint,  and  also,  by  his  own  testimony  or 
otherw].He,  that  there  is  no  judgment  or  decree,  in  any  court 
of  the  State  of  competent  jurisdiction,  against  him  in  favor 
of  the  defendant  for  a  divorce  upon  the  ground  of  adultery. 

§  1768.  In  either  of  the  following  cases,  the  plaintiff 
is  not  entitlerl  to  a  divorce,  although  the  adultery  is  estab- 
lished : 

1.  Where  the  offence  was  committed  by  the  procurement 
or  with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the 
plaintiff.  The  forgiveness  may  be  proved,  cither  affirma- 
tively, or  by  the  vohintary  cohabitation  of  the  parties,  with 
the  knowledge  of  the  fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no 
voluntary  cohabitation  of  tlie  parties,  but  the  action  was 
not  commenced  within  five  years  after  the  discovery,  by 
the  plaintiff,  of  the  offence  charged. 
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4.  Where  the  plaintiff  has  also  been  guilty  of  ndnltrry, 
under  snch  circnmstunces,  that  the  defendaDt  would  haye 
b.ea  entitled,  if  innocent,  to  a  divorce. 

^  1759.     [AnCd  1894,  1895.]    ^here  the  action  is  brought  139N.T.666. 
by  thtf  wife,  the  ioUoM-ing  regulations  apply  to  the  proceedin^^R:  i8Miio.884. 

1.  The  legitimacy  of  any  child  of  tiie  mairia^e,  born  or 
begotten  before  the  com  men  cement  of  the  action,  is  not 
affected  by  the  judgment  dis.'^olving  the  marr.age. 

2.  The  ciurt  may,  in  the  finul  judgment  dissolviuK  ihe 
marriage,  require  the  defendant  to  provide  suitably  for  the 
education  and  maintenance  of  the  children  of  the  mairipge, 
and  for  the  support  of  plaintiff,  as  justice  requiits,  ha\ing 
regard  to  the  circumstances  of  the  respective  pnrlics;  ind 
may,  by  order,  upon  the  applicatiou  of  eiihtr  prity  to  the 
action,  and  after  due  notice  to  the  other,  to  be  givtn  in  such 
manner  as  the  court  shall  prcRcribe,  at  any  time  afttr  f'nal 
judgment,  yary  or  modify  such  a  direction.  Fut  no  srch 
appUoation  shall  be  made  by  a  defendant  unless  1<  ave  to 
make  the  same  shall  have  been  previously  granted  bv  <he 
court  by  order  made  upon  or  witnout  notice  as  the  ciuit  in 
its  discretion  may  deem  proper  after  presentation  to  ihe 
court  of  satisfactory  proof  that  justice  requires  that  such  an 
application  should  be  entertained. 

3.  If,  when  final  judgment  is  rendered,  dit^sthinp;  the 
marriage,  the  pLdntiff  is  the  owner  of  any  real  property; 
or  has,  in  her  possession,  or  under  her  control,  any  per- 
sonal property,  or  thing  in  action,  which  was  left  witli  her 
b^  the  defendant,  or  acquired  by  her  own  indnstiy*  or 
given  to  her  by  bequost  or  otherwise;  or  if  she  is  or  may 
thereafter  become  entitled  to  any  property,  by  the  diceafe 
of  a  relative  intestate,  the  defendant  shall  Lot  have  au}  in- 
terest therein ,  absolute  or  con  ticgentybefcre  or  after  Ler  Cu  ath. 

4.  Where  final  judgment  is  r(  ndered  dissolving  the  mar- 
riage, the  plaintin's  inchoate  right  cf  dowtr,  in  ai  y  real 
property,  of  which  the  defendant  then  is  or  was  theretofore 
seized,  18  not  effected  by  the  judgment. 

^  1760.     Where  the  action  is  brought  by  th(  husband,  the  lis  N  T.649. 
following  regulations  apply  to  the  proc<>edin^s  : 

1.  The  legitimacy  of  a  child,  born  cr  1  egotten  before  (he 
oommission  of  the  offence  charged,  iH  not  affected  by  a  judg- 
ment dissolving  the  marriage;  but  the  legitimacy  ol  any 
other  child  of  the  wife  may  be  determined,  as  one  of  ihe  is- 
sues in  the  action.  In  the  absence  of  proof  to  the  coutrnry, 
the  legitimacy  of  all  the  children,  begotten  before  the  com- 
mencement of  the  action,  must  be  presumed. 

2.  Ajudd[ment  di<9Solving  tie  murrir.ge  dees  not  impnir,  or 
otherwUe  affect,  the  plaintiff's  rights  and  inteiests  in  and 
to  any  real  or  personal  property,  vhich  the  defendant  omus 
orpossesse),  when  the  judgment  isrendeied. 

3.  Where  judgment  is  rendeied  diBSflvirgthemariirge,  the 
defendant  is  not  entitled  todiwer  inany  of  the]dniniiffVieal 
propertv,  or  to  a  distributive  share  in  his  perBonal  pro|  eity 

§  1761t     Where  a  marriage  is  dissolved  rs  preKciibed  in  $  A.bb.W.  0. 
this  article,  the  plaintiff  may  marry  agfiin,  during'  the  life-  400. 
time  of  tha  defendant;  but  a  defendant,  adjndge<l  to  Le  guilty 
of  adultery,  shall  not  marry  again,  until  the  death  of  the 
plaintiff.     But  this  section  does  not  prevent  the  remarriage 
nf  th  A  tiArfciAA  tn  thA  Action. 
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ARTICLE  THIRD. 
Action  for  a  Sefabation. 

1 17M.  l^or  what  caiuefl  action  plaintiiPs  miscoiidact. 

may  be  mamtained.  %  17B6.  Support,  maintenance,  etc, 

1768.  Id. ;  in  what  cases.  of  wife  and  children. 

1764.  Reqnigites  of  complaint  1767.  Jadpnent    for    separation 

1766.  Defendant    may  set  np  may  be  revoked. 

17  ^bb^'       §  l''62«  In  either  of  the  cases  specified  in  the  next  sec- 
a  M,  ^^^*  ^^  action  may  be  maintained,  by  a  husband  or  wife, 

liON.Y.188.  against  the  other  partj'to  the  marriage,  to  procure  a  judge- 
ment, separating  the  parties  from  bed  and  board,  foreyer, 
or  for  a  limited  time,  for  either  of  the  following  causes  : 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by 
the  defendant. 
88K.Y.  2.  Such  conduct,  on  the  pnrt  of  the  defendant  towards 

state  itep.   the  plaintiff,  as  may  render  it  unsafe  and  improper  for  the 
former  to  cohabit  with  the  latter, 
8.  The  alxmdonment  of  the  plaintiff  by  the  defendant. 
4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of 
the  defendant  to  provide  for  her. 

U0N.T.48S.  §  1768.  Such  an  action  maybe  maintained,  in  either 
of  the  following  cases : 

1 .  Where  both  parties  are  residents  of  the  State,  when 
the  action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and 
the  plaintiff  is  a  resident  thereof,  when  the  action  is  com- 
menced. 

8.  Where  the  parties,  having  been  married  without  the 
State,  have  become  residents  of  the  State,  and  have  con- 
tinued to  be  residents  thereof  at  least  one  year ;  and  the 
plaintiff  is  such  a  resident,  when  the  action  is  commenced* 

§  1 764.  The  complaint  in  such  an  action  must  specify 
particularly  the  nature  and  circumstances  of  the  defend- 
ant's misconduct,  and  must  set  forth  the  time  and  place  of 
each  act  complained  of,  with  reasonable  certainty. 

17  Abb.  N.       §  1 766.  The  defendant  may  set  up,  in  iustification,  the 
C.  286.  misconduct  of  the  plaintiff ;  and  if  that  defence  is  estab- 

lished to  the  satisfaction  of  the  court,  the  defendant  is  en- 
titled to  judgment. 

MN.Y.  S81.  §  1766.  Where  the  action  is  brought  by  the  wife,  the 
court  may,  in  the  final  judgment  of  separation,  give  such 
directions,  as  the  nature  and  circumstances  of  the  case  re- 
quire. In  particular,  it  may  compel  the  defendant  to  pro- 
vide suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  ihe  support  of  the  plain- 
tiff, as  justice  requires,  having- regard  to  the  circumstances 
of  the  respective  parties.  And  the  court  may.  in  such  an 
action,  render  a  judgment,  compelling  the  defendant  to 
make  the  provision  specified  in  this  section,  where,  under 
the  circumstances  of  the  case,  such  a  Judgment  is  proper, 
without  rendering  a  judgment  of  separation. 
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§  1767*  Upon  the  joint  application  of  the  partiea,  ac-  6  App.  0iT. 
companied  with  satisfactory  evidence  of  their  reconcilia-  JJ^^nn  414. 
tion»  a  judgment  for  a  separation,  forever,  or  for  a  limited  ' 

period,  rendered  as  prescribed  in  this  article,  may  be  re- 
voked at  any  time,  by  the  court  which  rendered  it,  subject 
to  such  regulations  and  restrictions  as  the  court  thinks  fit 
to  impose.* 

ARTICLE  FOURTH. 

Pboyisions  apflicablb   to  Two   or  moks   of   the 
Actions  bfecifisd  in  this  Title. 

I  1768.  Manied  woman  deemed  a  children. 

Teaident  in  certain  cawa.  |  1778.  Support,  maintenancejeto., 

1760.  Alimony ;  expenses  of  ac-  ^               of  wife  and    chiloren. 

tion;   and  coats;    how  Sequestration, 

awarded.  1778.  Id.;    when    enforced    by 

1770.  What  ia  deemed  a  ooon-  '  -              ponlshment     for    cod- 

terclaim.  lempt. 

1771.  Court  to  give  directions  1774.  Bejgiulationa       reepectlng 

aa  to  cmtody,  etc.,  of  .  judgment  by  default 

§  1768.  If  a  married  woman  dwells  within  the  State,    148N.T.364 
when  she  commences  an  action  against  her  husband,  as 
prescribed  in  either  of  the  last  two  articles,  she  is  deemed 
a  resident  thereof,  although  her  husband  resides  elsewhere. 

I  1760.  Where  an  action  is  brought,  as  prescribed  in  u  WeA. 

either  of  the  last  two  articles,  the  court  may,  in  its  discre-  JoDaly  806 

tion,  during  the  pendency  thereof,  from  time  to  time,  make  si  Hun'soo! 

and  modify  an  order  or  orders,  requiring  the  husband  to  ^i^*  ^*">» 

pay  any  sum  or  sums  of  money,  necessary  to  enable  the  ^^  y  ^^^ 

wife  to  carry  on  or  defend  the  action,  or  to  provide  suitably  25  n/y' 
for  the  education  and  maintenance  of  the  children  of  the     su'te  Ren. 

marriage,  or  for  the  support  of  the  wife,  having  regard  to  ug^  yiS* 

the  circumstances  of  the  respective  parties.      The  final  m  i^. sen' 

judgment  in  such  an  action  may  award  costs,  in  favor  of  02  Hun,  179. 

or  against  either  party,  and  an  execution  may  be  issued  for  ^^  Miac.692. 
the  collection  thereof,  as  in  an  ordinary  case  ;  or  the  court 
may,  in  the  judgment,  or  by  an  order  made  at  any  time, 
direct  the  costs  to  be  paid  out  of  any  property  sequestered, 
or  otherwise  in  the  power  of  the  court. 

S  1770.  [Am'dlS81.]  Where  an  action  is  brought  by  liON.T.iaat 
either  husband  or  wife,  as  prescribed  in  either  of  the  last 
two  articles,  a  cause  of  action  against  the  plaintiff  and  in 
favor  of  the  defendant,  arising  under  either  of  said  articles, 
mav  be  interposed.  In  connection  with  a  denial  of  the  ma- 
terial ^legation  of  the  complaint,  as  a  counterclaim. 

^1771.  [ilm'dl895.]  Where  an  aoUon  is  brought  by  l8Mlac.884. 
eiuier  hnsband  or  wife,  as  prescribed  in  either  of  theUisttwo 
articles,  the  oourt  must,  except  as  otherwise  expressly  pre- 
scribed in  those  articles  give,  either  in  the  final  judgment,  or 
by  one  or  more  orders,  made  from  time  to  time,  before  final 
judgment,  such  directions,  as  justice  requires,  between  the 
parti  B,  for  the  custody,  care,  education,  and  maintenance 
of  any  of  the  children  of  the  marriage,  and  where  the  aotion 
is  brought  by  the  wife,  for  the  support  of  the  plaintiff.  The 
court  may,  by  order,  upon  the  application  of  either  party  to 
the  action,  after  due  notice  to  the  other  to  be  given  in  such 
maaaor  m  the  oonrt  shall  prescribe,  at  any  time  after  final 
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j augment,  annul,  vary,  or  modify  suck  direction^.  Bnt  no 
snch  application  shall  be  made  by  a  defendant  UDleas  leave 
to  make  the  same  shall  have  been  previously  granted  by  the 
court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the 
court  of  saii'sfactory  proof  that  justice  requires  that  such  an 
application  should  be  entertained. 

10  Daly  806.       §  1772.  Where  a  judgment  rendered,  or  an  order  made, 
Bte^5^*^'     as  prescribed  in  this  article,  or  in  either  of  the  last  two 
14  ji.  Y.'        ariicles,  requires  a  husband  to  provide  for  the  education  or 
State  Rep.    maintenance  of  any  of  the  children  of  a  marriage,  or  for 
^55.    tiie  support  of  his  wife,  the  court  may,  in  its  discretion, 
also  direct  him  to  give  reasonable  security,  in  such  a  man- 
ner, and  within  such  a  time,  as  it  thinks  proper,  for  the 
payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.     If  he  fails  to  give  the  security  or  to 
make  any  payment  required  by  the  terms  of  such  a  judg- 
ment or  order,  whether  he  has  or  has  not  given  security 
therefor ;  or  to  pay  any  sum  of  money  which  he  is  requirecl 
to  pay  by  an  order,  made  as  prescribed  in  section  one  thou- 
sand seven  hundred  and  sixty-nine  of  this  act ;  the  court 
may  cause  his  personal  property,  and  the  rents  and  profits 
of  his  real  property,  to  be  sequestered,  and  may  appoint  a 
receiver  thereof.    The  rents  and  profits,  and  other  property, 
so  seq^uestered,  may  be,  from  time  to  time,  applied,  under 
the  direction  of  the  court,  to  the  payment  of  any  of  the 
sums  of  money  specified  in  this  section,  as  justice  requires. 

14  Week.  §  1778.  Where  the  husband  makes  default  in  paying 
M%^an6  ^^y  ®"™  money  specified  in  the  last  section,  as  required 
MHmf,  83».*  by  the  judgment  or  order  directing  the  payment  thereof; 
and  it  appears  presumptively,  to  the  satisfaction  of  the 
court,  that  payment  cannot  be  enforced  by  means  of  the 
proceedings  prescribed  in  the  last  section,  or  by  resorting 
to  the  security,  if  any,  given  as  therein  proscribed,  the  court 
may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the 
payment ;  and  thereupon  proceedings  must  be  takan  to 
punish  him,  as  prescribed  m  title  third  of  chapter  seven- 
teenth of  this  act.  tiuch  an  order  to  show  cause  may  also 
be  made,  without  any  previous  sequestration,  or  direction 
to  ^ive  security,  where  the  court  is  satisfied  that  they  would 
be  meffectuaL 

4  Dem.  892.        §  ^  '^f'^^*  In  an  action  brought  as  prescribed  in  this  title, 

Q  Civ.  Pro.   a  final  judgment  shall  not  be  rendered  in  favor  of  the  plain- 

*J^  Y         ^i^»  upon  the  defendant's  default  in  appearing  or  pleading. 

State  Rep.   unless  either  the  summons  and  a  copy  of  uie  complaint 

1.   were  personally  served  upon  the  defendant ;  or  the  copy  of 

the  summons  delivered  to  the  defendant,  upon  personal 

service  of  the  summons,  or  delivered  to  him  without  the 

dtate,  or  published,  pursuant  to  an  order  for  that  purpose, 

oblained  as  prescribed  in  chapter  fifth  of  this  act,  contains 

the  following  words,  or  words  to  the  same  effect,  legibly 

written  or  pnnted  upon  the  face  thereof,  to  wit :  "  Action 

to  annul  a  marriage ;"  **  Action  for  a  divorce ;"  or  "Action 

for  a  separation ;"  according  to  the  article  of  this  title, 


^ 
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tin  Icr  which  the  action  is  brought.  Where  the  summong 
is  personally  served,  but  a  copy  of  the  complaint  is  not 
served  therewith ;  or  where  a  copy  of  the  summons  and  a 
copy  of  the  complaint  are  delivered  to  the  defendant  with- 
out the  Btate,  the  certificate  or  affidavit  proving  service, 
must  affirmatively  state,  in  the  body  thereof,  that  such  an 
inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered 
to  the  defendant. 

TITLE  IL 
AeUons  rekUing  to  a  corporation, 

AXTXCLB  1.  Action  by  a  corporation,  and  action  against  a  corporation, 
to  recover  damagei«  or  property. 

8.  Judicial  mporvision  of  a  corporation,  and  of  the  offloon 
aod  members  thereof. 

8.  Actions  to  procure  the  dln-'Olutlon  of  a  corporation,  and 
actions  to  enforce  the  individual  liabllitr  of  the  officers 
or  members  of  a  corporation,  with  or  witnout  a  dlssolii- 
tlon  thereof. 

i.  Action  by  the  people  to  annul  a  corpomtion. 

6.  ProvisloDS  applies  Die  to  two  or  more  of  the  actions  speci- 
fied in  this  tiUe. 

ARTICLE  FIRST. 

Action   by   a   Cobporation,  and  Action   against  a 
Corporation,  to  rkcovkr  Damagbs  or  Property. 

$  1775.  Complaint  in  actions  by  or       {  1778.  Action  against  a  corporap 
against  corporatioos.  tion  upon  a  note,  etc. 

1776.  When  proof  of  corporate  1770.  When  foreign  corporation 

existence  nunecetit«ar:F'  mayf<ue. 

1777.  Misnomer,  when  waived.  1780.  When  foreign  corporation 

may  be  sued. 

§  1776.  In  an  action  brouffht  by  or  against  a  corpora-  li  Week, 

lion,  the  complaint  must  aver  that  the  plain tiflf,  or  ihe  de-  ^*?;,**V^ 

fendant,  as  the  case  may  be,  is  a  corporation  ;  most  state  ^^          ' 

whether  it  is  a  domestic  corporation  or  a  foreign  corpora-  2N.Y.State 

tion  ;  and.  if  the  latter,  tlie  state,  country,  or  government,  ^R-,  ^^'^.^ 

l^  or  under  whose  laws  it  was  created.     But  the  plaintiff  Jso 

need  not  set  forth,  or  specially  refer  lo,  any  act  or  proceed-  14  n.  Y. 

ing,  by  or  under  which  the  corporation  was  created.  State  Rep. 

17  Id.  889 ;  5  N.  Y.  Supp.  2  ;  5«  Hun,  80r.  ^' 

%  1 776.  In  an  action, brought  by  or  against  a  corporalion,  93  N  Y.  474. 

the  plaintiff  need  not  prove,  upon  the  trial,  the  existence  21  Week. 

of  the  corporation,  unless  the  answer  is  veiifled.  and  con-  Jg^^*  j^ 

tains  an  affirmative  allegation  that  the  plaintiff,  or  the  iiMisci43a 
defendant,  as  the  case  may  be,  is  not  a  corporation. 

§  1777,  In  an  action  or  special  proceeding,  brought  by 
or  against  a  corporation,  the  defendant  is  deemed  to  have 
waived  any  mistake  in  the  btatement  of  the  corporate 
name,  unless  the  misnomer  is  pleaded  in  the  answer,  or 
other  pleading  in  the  defendant's  behalf. 


M  CORPORATIONS.  §§  1778-1790 

25  Han,  668.  g  177d«  In  an  action  against  a  foreign  or  domeetic  cor- 
?Sv^  ftS*  poration/to  recover  damages  for  the  non-payment  of  a 
fiO.  '   promissory  note,  or  other  evidence  of  debt,  for  the  absolute 

IS  Abb.  N.   payment  of  money,  upon  demand,  or  at  a  particular  time. 
Si  N^Y  489    ***  order,  extending  the  lime  to  answer  or  demur,  f>hall  u(  t 
18  Abb.  n!  ^  granted,  except  by  tlie  court,  upon  notice  to  the  plain 
C.  476.       *  tiff^  attorney.     In  such  an  action,  unless  the  defendant 
J7  Civ.  Pro.   serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy  of  an 
ft8  Han  8&     oi^^r  of  a  Judge,  directing  that  the  issues  presented  oy  the 
'  S8  N.  V.        pleadings  be  tried,  the  p&intifF  may  take  judgment,  as  in 
State  Rep.   case  of  aef ault  in  pleadins,  at  the  expiration  of  twenty  days 
89  Id.  TM/'   ^^^^  service  of  a  copy  of  the  complaint,  either  personally 
n9N.Y.4SS,   with  the  summons,  or  upon  the  defendant's  attorney,  pur- 
suant to  his  demand  therefor ;  or,  if  the  service  of  the 
summons  was  otherwise  than  personal,  at  the  expiration  of 
twenty  days  after  the  service  is  complete. 

§  1770.  An  action  may  be  maintained  by  a  foreign  cor- 
poration, in  like  manner,  and  subject  to  the  same  regula- 
tions, as  where  the  action  is  brought  by  a  domestic  corpo- 
ration, except  as  otherwise  specially  prescribed  by  law.  But 
a  foreign  corporation  cannot  maintain  an  action,  founded 
upon  an  act,  or  upon  a  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  mnde  and  entered  into  in  consid- 
eration of,  an  act,  which  the  laws  of  the  Stute  forbid  a  cor- 
poration or  association  of  individuals  to  do,  witliout  express 
authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign 
corporation,  held  within  the  State,  where  such  a  meeting  is 
authorized  by  the  laws  of  the  state,  country,  or  government, 
by  or  under  which  the  corporation  is  created ;  or  of  an  act, 
done  at  such  a  meeting,  which  is  not  in  conflict  with  the 
same  laws,  or  the  laws  of  the  State. 


34  N.Y.  867.  §  1780.  An  action  against  a  foreign  corporation  may  be 

jgHan,«*».  maintained  bjr  a  resident  of  the  State,  or  by  a  domestic 

BawT  ct.  corporation,  for  any  cause  of  action.    An  action  against  a 

(J.&S.)28i.  foreign  corporation  may  be  maintained  by  another  foreign 

18  Abb.  K.  corporation,  or  by  a  non  resident,  in  one  of  the  following 

Ig  ^*Y  a^SCS  only  :      State  Eep  499;  16  Misc.  147;  18  Id.  379. 

1.  Where  the  action  is  brought  to  recover  damages  for 
the  breach  of  a  contract,  made  within  the  State,  or  relating 
to  property  situated  within  the  State,  at  the  time  of  the 
making  thereof. 

liaN.  T.  316:  121  Id.  152;  83  Hun.  73;  87  Hun.  269;  14  Hiso.  23;  6  App. 
DiT.  229. 

2.  Where  it  is  brought  to  recover  real  property  situated 
within  the  State,  or  a  chattel,  which  is  replevied  within  the 
State 

6  App.  DiT.      8.  Where  the  cause  of  action  arose  within  the  State, 
?^'id    Au,  ®^^^P^  where  the  object  of  the  action  is  to  affect  the  title  vi 
Id.  444.  jg^  property  situated  without  the  State. 


^ 
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ARTICLE  SECOND. 
Judicial    Supervision  of  a   Corpo&atioh,    aub  ov 

THE  OfFICEBB  and  MeMBEBS  THEREOF. 

S  1781.  Action  Against  directore,       J  1782.  By  whom  action   to  be 
etc. ,  ofa  corporation  for  brought, 

mlBCondnct  17B8.  This   article,    how  oon- 

straed 

§  1781.  An  action  maybe  maintained  against  one  or  4  Ciy.  Pto. 

more  trustees,  directors,  managers,  or  other  officers  of  a  ^^' 

corporation,  to  procure  a  judgment  for  the  following  pur-  ^^^^'  ^' 

posea.  or  so  much  thereof  as  the  case  requires  :  47  hiol 677 

29  N.  y.  State  Rep.  926:  134  N.  Y.  269;  t*7  Hun,  152;  90  Id.  254;  91   Id  "*^    •  • 

605. 

1.  Compelling  the  defendants  to  account  for  their  official 
conduct,  in  the  management  and  disposition  of  the  funds 
and  property,  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they 
repretsent,  or  to  its  creditors,  any  money,  and  the  value  of 
any  property,  which  they  have  acquired  to  themselves,  or 
transferred  to  others,  or  lost,  or  wasted,  by  a  violation  of 
their  duties. 

8.  Suspending  a  defendant  from  exercising  his  office, 
where  it  appears  that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof  or 
conviction  of  misconduct,  and  directing  a  new  election  to 
be  held  by  the  body  or  board,  duly  authorized  to  hold  the 
same,  in  order  to  supply  the  vacancy  created  by  the  re- 
moval ;  or,  where  there  is  no  such  body  or  board,  or  where 
all  the  members  thereof  are  removed,  directing  the  removal 
to  be  reported  to  the  governor,  who  may,  with  the  advice 
and  consent  of  the  senate,  fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one 
or  more  tiustees,  directors,  managers,  or  other  officers  of  a 
corporation,  contrary  to  a  provision  of  law,  or  for  a  purpose 
foreign  to  the  lawful  business  and  objects  of  the  corpora- 
tion, where  the  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where 
it  is  threatened,  or  where  there  is  good  reason  to  appre- 
hend that  it  will  be  made. 

§  1 788.  An  action  may  be  brought,  as  prescribed  in  the  66  How.  Tr, 

last  section,  by  the  Attorney-Gkneral  in  behalf  of  the  peo-  J*^ 

pie  of  the  State  ;  or,  except  where  the  action  is  brought  for  280  ^'  ^*"** 

the  purpose  specified  in  subdivision  third  or  fourth  of  that  4;  Hun,W7. 

section,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  29  N.  Y. 

director,    manager^  or  other    officer  of  the  corporation,  ^**'®*^ 

having  a  general  superintendence  of  its  concerns.  134  n.y.  269, 

§  1783.  This  article  does  not  divest  or  impair  any  visi- 
tatorial power  over  a  corporation,  which  is  vested  by  statute 
in  a  corporate  body,  or  a  public  '^cer, 


es 
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ARTICLE  THIRD. 

AOTIOKS  TO  FROCUBB  THE  DiSSOLTTTIOK  OF  A  COBFOBA- 
TION,  AND  AOTIOKS  TO  ENFOBCB  THE  INDIVIDUAIi 
LlABILITT  OF  THE  OFFICERS  OB  MEMBERS  OF  A  COR- 
PORATION, WITH  OR  WITHOUT  A  DISSOLUTION  THEREOF. 


$  1784.  Action  by  Jndgnient  cred- 
itor for  sequeetration, 
etc. 
1786.  Action  to  dissolve  a  cor- 
poration. 

1786.  Id. ;    by    yrhom    to    be 

brought. 

1787.  Temporary  Injunction. 

1788.  Receiyer  may  be  appoint- 

ed. Permanent  and  tem- 
porary receiver.  Powers, 
etc.,  of  temporary  re- 
ceiver. 

1789.  Additional    powers     and 
'    duties  may  be  conferred 

njKm  ^mporary  re- 
ceiver. 


I  1700.  Making  stockholders,  etc., 
iMtftfes. 

179t  Wnen  separate  action  maj 
be  brought  against 
them. 

1792.  Proceedings  in  either  ac- 
tion. 

1798.  Judgment  ]  property  of 
corporation  to  be  dis- 
tributed. 

1794.  Id. ;  stock  snbeeitptions  to 

be  recovered. 

1795.  Id. :  as  to  UabiUUes  of 

directors     and    stock- 
holders. 

1796.  Kifect  of  this  article  limit- 

ed. 


6  Gly.  Pro.       §  ^  784.  Where  final  judgmeDt  for  a  sum  of  money  has 

9a     '       '    been  rendered  against  a  corporation  created  by  or  under 

87  Hun,  6S3.  the  laws  of  the  State,  and  an  execution,  issued  thereupon 

®  ^PP"  ^*^'  to  the  sheriff  of  the  county,  where  the  corporation  tran- 

sacts  its  general  business,  or  where  its  principal  office  is 

located,  has  been  returned  wholly  or  partly  unsatisfied,  the 

judgment  creditor  may  maintain  an  action  to  procure  a 

judgment,  sequestrating  the  property  of  the  corporation, 

and  providing  for  a  distribution  thereof,  as  prescribed  in 

section  one  thousand  seven  hundred  and  ninety-three  of 

thisacU 

6  Civ.  Pro.  §  1 786.  In  either  of  the  f ollowins:  cases,  an  action  to 
90.  procure  a  judgment,  dissolving  a  corporation,  created  by 

C  n6^'  ^'  ^^  binder  the  laws  of  the  Btate,  and  forfeiting  its  corporate 
l(i6N.Y.840.  rights,  privileges,  and  franchises,  may  be  maintained,  as 
S  How.  Pr.  prescribed  in  me  next  section  : 

2*H "  n^i67  ^*  W**^re  the  corporation  has  remained  insolvent  for  at 
um^.S66.  least  one  year. 

2«  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences  of 
debt. 

3.  Where  it  has  suspended  its  ordinary  and  lawful  busi- 
ness for  at  least  one  year. 

4  If  it  has  banking  powers,  or  power  to  make  loans  on 
pledges  or  deposits,  or  to  make  insurances,  where  it  be- 
comes insolvent  or  unable  to  pay  its  debts,  or  has  violated 
any  provision  of  the  act,  by  or  under  which  it  was  incor- 
porated, or  of-  any  other  act  binding  upon  it. 

t  How.  Pr.  §  1786.  [Am'd  1880.]    An  action  specified  in  the  last 

N.  8. 187.  section  may^  oe  maintained  by  the  Attorney-General  in  the 

N  m^*  name  and  m  behalf  of  the  people  ;  and  whenever  a  creditor 

J84N.y.389,  or  stockholder  of  any  corporation  submits  to  the  Attorney- 
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Gkneral  a  written  statement  of  facts,  verified  by  oath,  show- 
ing grounds  for  an  action  under  the  provisions  of  the  last 
section,  and  the  Attorney-General  omits,  for  sixty  days 
after  this  submission,  to  commence  an  action  specified  in  the 
last  section,  then,  and  not  otherwise,  such  creditor  or  stock- 
holder may  apply  to  the  proper  court  for  leave  to  com- 
mence such  an  action,  and  on  obtaining  leave  may  main- 
tain the  same  accordingly. 

^  1787.  In  an  action,  brought  as  prescribed  in  this 
article,  the  court  may,  upon  proof  of  the  facts  authorizing 
the  action  to  be  maintained,  grant  an  injunction  order,  re- 
straining the  corporation,  and  its  trustees,  directors,  man- 
agers, aud  other  officers,  from  collecting  or  receiving  any 
debt  or  demand,  and  from  paying  out,  or  in  any  way  trans- 
ferring or  delivering,  to  any  person,  anv  monev,  property, 
or  effects  of  the  corporation,  during  the  pendency  of  the 
action  ;  except  by  express  permission  of  the  court.  Where 
the  action  is  brought  to  procure  the  dissolution  of  the  cor- 
poration, the  injunction  may  also  restrain  the  corporation, 
and  its  trustees,  directors,  managers,  and  other  officers, 
from  exercising  any  of  its  corporate  rights,  privileges,  or 
franchises,  during  the  pendency  of  the  action ;  except 
by  express  permission  of  the  court.  The  provisions  of 
title  second  of  chapter  seventh  of  this  act,  relating  to  the 
granting,  vacating,  or  modifying  of  an  injunction  order, 
apply  to  an  injunction  order,  granted  as  prescribed  in 
this  section ;  except  that  it  can  be  granted  only  by  the 
court. 

§  1788*  [Am'd  1882.]  In  such  an  action,  the  court  may  •  Civ.  Pr» 
also,  at  any  stage  thereof,  appoint  one  or  more  receivers  of  iqL  w  y  ma 
the  F)roperty  of  the  cori)oration.  A  receiver,  so  appointed.  \^  id  4a 
before  final  judgment  is  a  temporary  receiver,  until  final 
judgment  is  entered.  A  temporary  receiver  has  power  to 
collect  and  receive  the  debts,  demands,  and  other  property 
of  the  corporation  ;  to  preserve  the  property,  and  the  pro- 
ceeds of  the  debts  and  demands  collected ;  to  sell  or  other- 
wise dispose  of  the  property  as  directed  by  the  court ;  to 
collect,  receive  and  preserve  the  proceeds  thereof ;  and  to 
maintain  any  action  or  special  proceeding,  for  either  of 
those  purposes.  He  mu^t  qualify  a^  prescnbed  by  law  for 
the  qualification  of  a  permanent  receiver.  Unless  addi- 
tional powers  are  specially  conferred  upon  him,  as  pre- 
scribed in  the  next  section,  a  temporary  receiver  has  only 
the  powers  specified  in  this  section,  and  those  which  are 
incidental  to  the  exercise  thereof.  A  receiver  appointed 
by  or  pursuant  to  a  final  judgment  in  the  action,  or  a  tem- 
porary receiver  who  is  continued  by  the  final  judgment,  is 
a  permanent  receiver,  and  has  all  the  powers  and  authority 
conferred,  and  is  subject  to  all  the  duties  and  liabilities 
imposed  upon  a  receiver  appointed  upon  *  the  voluntary 
dissolution  of  a  corporation. 

*  Word  **  apon  ''  omitted  in  original. 
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76  Hun,  629:  §  1789.  A  temporary  receiyer,  appointed  as  prescribed 
state' b'^'  ^  ^  *^®  ^^  section,  is,  in  all  respects,  subject  to  the  control 
487,  ^'  of  the  court.  In  addition  to  the  powers  conferred  upon 
him»  by  the  ^royisions  of  the  last  section,  the  court  may,  by 
the  ordfer  or  interlocutory  jud^ent  appointing  him,  or  by 
an  order  subsequently  made  m  the  action,  or  by  the  final 
Judgment,  confer  upon  him  the  powers  and  authority,  and 
subject  him  to  the  duties  and  liabilities,  of  a  permanent  re- 
cdyer,  or  so  much  thereof  as  it  thinks  proper ;  except  that 
he  shall  not  make  any  distribution  among  the  creditors  or 
stockholders,  before  final  judgment,  unless  he  is  specially 
directed  so  to  do  by  the  court. 

H  598.  §  IVOO.  Where  the  action  Is  brought  by  a  creditor  of 
^^'  a  corporation,  and  the  stockholders,  directors,  trustees,  or 
other  officers,  or  any  of  them,  are  made  liable  by  law,  in 
any  eyent  or  contingency,  for  the  payment  of  his  debt,  the 
persons,  so  made  liable,  may  be  made  parties  defendant,  by 
{he  original  or  by  a  supplemental  complaint ;  and  their  lia- 
bility may  be  declared  and  enforced  by  the  judgment  in 
the  action. 

§  1701.  Where  the  stockholders,  directors,  trustees,  or 
other  officers  of  a  corporation,  who  are  made  liable,  in  any 
eyent  or  contingency,  for  the  payment  of  a  debt,  are  not 
made  parties  defendant,  as  prescribed  in  the  last  section, 
the  plaintiff  in.  the  action  may  maintain  a  separate  action 
against  them  to  procure  a  judgment,  declaring,  apportioning 
and  enforcing  their  liabihty. 

g  1708.  In  an  action,  brought  as  prescribed  in  either  of 
the  last  two  sections,  the  court  must,  when  it  is  neoessaiy, 
cause  an  account  to  be  taken  of  the  property  and  of  the 
debts  of  the  corporation,  and  thereupon  the  defendants^ 
liability  must  be  apportioned  accordingly;  but,  if  itaffirm- 
atiyely  appears,  that  the  corporation  is  msolyent,  and  has  no 
property  to  satisfy  its  creditors,  the  court  may,  without 
taking  such  an  accotmt,  ascertain  and  determine  the  amount 
of  each  defendant's  liability,  and  enforce  the  same  ac- 
cordingly. 

6  Oir.  Pro.       §  1708.  A  final  judgment  in  an  action,  brought  against 
90L  a  corporation,  as  prescrioed  in  this  article,  either  separately 

or  in  conjunction  with  its  stockholders,  directors,  trustees, 
or  other  officers,  must  proyide  for  a  just  and  fair  distribu* 
tion  of  the  property  of  the  corporation,  and  of  the  proceeds 
thereof,  among  its  fair  and  honest  creditors,  in  the  order 
and  in  the  proportion  prescribed  by  law,  in  case  of  tiie 
yoluntary  dissolution  of  a  corporation. 

§  1704.  Where  the  stockholders  of  the  corporation  sxo 
parties  to  the  action,  if  the  property  of  the  corporation  is 
not  sufficient  to  discharge  its  debts,  the  interlocutoir  or  final 
judgment,  as  the  case  requires,  must  adjudge  that  each 
stockholder  pay  into  court  the  amount  due  and  remainiaff 
impaid  on  the  shares  of  stock  held  by  him,  or  so  muca 


thereof  as  is  necessary  to  satisfy  the  debts  of  the  corpo*        '^  > 
lation.  ^ 

§  1796.  If  ft  appears,  that  the  proprty  of  the  oorpo> 
ration,  and  the  sums  collected  or  collectible  from  the  stock*  f 

holders,  upon  their  stock  subscriptions,  are  or  will  be  in-  | 

sufficient  to  pay  the  debts  of  the  corporation,  the  court 
must  ascertain  the  several  sums,  for  which  the  directors,  ' 

trustees,  or  other  officers,  or  the  stockholders  of  the  corpo-         ^ 
ration,  being  parties  to  the  action,  are  liable;  and  must  ad- 
judge that  the  same  be  paid  into  court,  to  be  applied,  in 
such  proportions  and  in  such  order  as  justice  requires,  to 
the  payment  of  the  debts  of  the  corporation. 

§  1 796.  This  article  does  not  repeal  or  affect  any  special 
provision  of  law,  prescribing  that  a  particular  kind  of  cor- 
poration shall  cease  to  exist,  or  shall  be  dissolved,  in  a  case 
or  in  a  manner,  not  prescribed  in  this  article ;  or  any  special 
provision  of  law,  prescribing  the  mode  of  enforcing  the  lia- 
bility of  the  stockholders  of  a  particular  kind  of  corpora- 
tion. 

ARTICLE  FOURTH.  ^     , 

Action  bt  the  Pboplb  to  ahihtl  a  Cobporatiok. 

1 1797.  Action  by  Attoniej-G«n-  |  1800.  Action  triable  1^  a  jury* 

era],   when  legiBlature  1601.  Judgment, 

directa.  1803.  Injanction  may  isene. 

1708.  Id. ;  by  leare  of  court.  1806.  Copy  of  Indgment-roU  to 

1709.  Leave  ;  when    and  bow  be  filed  and  pabliahed. 

granted. 

g  1 70  7.  The  Attomey-Qeneral,  whenever  he  is  so  direct*  184  N.T.  290. 
ed  by  the  legislature,  must  bring  an  action  against  a  corpora- 
tion created  oy  or  under  the  laws  of  the  State,  to  procure  a 
judgment,  vacating  or  annulling  the  act  of  incorporation, 
or  any  act  renewing  the  corporation,  or  continuing  its  cor- 
porate existence,  upon  the  ground  that  the  act  was  procured 
upon  a  fraudulent  suggestion,  or  the  concealment  of  a  ma- 
terial fact,  made  by  or  with  the  knowledge  and  consent  of 
any  of  the  persons  incorporated. 

§  170§.  Upon  leave  beiag  granted,  as  prescribed  in  the  isiN.TJn& 
next  section,  the  Attorney-General  may  bring  an  action 
against  a  corporation  created  by  or  under  the  laws  of  the  m  id.  sis. 
State,  to  procure  a  judgment,  vacating  the  charter  or  an-  A?yi-  ?Ji- 
nulling  the  existence  of  the  corporation,  upon  the  ground  134 1^/290.' 
that  it  has,  either 

1.  Offended  against  any  provision  of  an  act,  by  or  under 
which  it  was  created,  alter^,  or  renewed,  or  an  act  amend- 
ing the  same,  and  applicable  to  the  corporation ;  or, 

S.  Violated  any  provision  of  law,  whereby  it  has  forfeited 
its  charter,  or  become  liable  to  be  dissolved,  by  the  abuse  of 
its  powers;  or, 

8.  Forfeited  its  privileges  or  franchises,  by  a  failure  to 
exerdse  its  poVers ;  or. 
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4.  Done  or  omitted  any  act,  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  and  franchises;  or, 

6.  Exerdsed  a  privilege  or  franchise,  not  conferred  upoa 
it  by  law. 

§  1799*  Before  granting  leave,  the  court  may,  in  its 
discretion,  require  such  previous  notice  of  the  application  as 
It  thinks  proper,  to  be  given  to  the  corporation,  or  any  of- 
ficer thereof,  and  may  hear  the  corporation  in  opposition 
thereto. 

g  1800.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  Jury,  as  if  it  was  an 
action  specided  in  section  nine  hundred  and  sixty-eight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act 

§  1801.  Where  any  of  the  .matters,  specified  in  section 
one  thousand  seTcn  hundred  and  ninety-seven  or  section  one 
thousand  seven  hundred  and  ninety-eight  of  this  act,  are 
established  in  an  action,  brought  as  prescribed  in  either  of 
those  sections,  the  court  may  render  final  judgment  that  the 
corporation  and  each  officer  thereof,  be  perpetually  en  joined  * 
from  exercising  any  of  its  corporate  rights,  privileges,  and 
franchises ;  and  that  it  be  dissolved.  The  judgment  must  also 
provide  for  the  appointment  of  a  receiver,  the  taking  of  an 
account,  and  the  distribution  of  the  property  of  the  corpo- 
ration, among  its  creditors  and  stockholders,  as  where  a  coi^ 
poration  is  diasolved  upon  its  voluntary  application,  as  pre- 
scribed in  chapter  seventeenth  of  this  act. 

§  1802*  In  an  action,  brought  as  prescribed  in  this 
article,  an  injunction  order  may  be  granted,  at  any  stage  of 
the  action,  restraining  the  corporation,  and  any  or  all  of  its 
directors,  trustees,  and  other  officers,  from  exercising  any 
of  its  corporate  rights,  privileges,  or  franchises ;  or  from 
exercising  certain  of  its  corporate  rights,  privileges,  or 
franchises  specified  in  the  injunction  order ;  or  from  exer- 
cising any  franchise,  liberty,  or  privilege,  or  transacting 
any  business,  not' allowed  by  law.  Such  an  injunction  is 
deemed  one  of  those  specified  in  section  six  hundred  and 
three  of  this  act,  and  all  the  provisions  of  title  second  of 
chapter  seventh  of  this  act,  applicable  to  an  injunction 
specified  in  that  section,  apply  to  an  injunction  granted  as 

Erescribcd  in  this  section,  except  that  it  can  be  granted  only 
y  the  court. 

g  1808.  Where  final  judgment  is  rendered  against  & 
corporation,  in  an  action,  brought  as  prescribed  in  thin 
article,  the  Attorney-General  must  cause  a  copy  of  the  Judg- 
ment-roll to  be  forthwith  filed  in  the  office  of  the  secreta^ 
of  State;  who  must  ause  r.  notice  of  the  substanoo  and 
effect  of  the  judgment,  to  be  published,  for  four  weeks,  in 
the  newspaper  printed  a'^  Albany,  in  which  legal  notices 
are  required  to  be  published,  and  also  in  a  newspaper 
printed  in  the  county,  wherein  the  principal  place  of  buEd- 
ness  of  the  corporation  was  locatocC 
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ARTICLE  FIFTH. 

pROTIfilONB    APFLIOABLE     TO     TwO     OR    HORB 
ACTIOI^S    BFECIFIBD  IN  THIS  TiTLB. 


n 


OF    TUB 


I  1804 


IflOS. 


1807. 
180a 


S  1810.  Id. ;  of  order  appoinilxig 
receiver  In  certain 
caees. 

1811.  Id.;  of   jndicial  iiupen* 

eionor  removal  of  an 
officer. 

1812.  Application   of  the  last 

toree  Bectione. 
1818.  In  actioD   aeainet  stock* 
bolderSj  misnomer,  etc., 
not  available. 


Certain  corporations  ex- 
cepted from  ck  nain  ar- 
ticles of  this  title. 

Officers  and  agents  ma7 
be  compelled  to  testify. 
1800.  InlnnctionftayiDg  actions 
Dj  creditors. 

Creditors  may  be  brought 
In. 

When    Attorney-General 
mast  bring  action. 
1800.  Reqaisites  of  injunction 
against  corporations  in 
cer^in  cases. 

§  1804.  Articles  second,  third,  and  fourth  of  this  title  iMN.T.aoa 
do  not  apply  to  an  incorporated  library  society  ;  to  a 
religious  corporation  ;  to  a  select  school  or  academy,  incor- 
porated by  the  regents  of  the  university,  or  by  an  act  of 
the  legislature  ;  or  to  a  municipal  or  other  political  corpo- 
ration, created  by  the  constitution,  or  by  or  under  the  laws 
of  the  State. 

§  1806.  In  an  action,  brought  as  prescribed  in  article 
second,  third,  or  fourth  of  this  title,  a  stockholder,  oflBcer, 
alienee,  or  agent  of  a  corporation,  is  not  excused  from 
answering  a  question,  relating  to  the  management  of  the 
corporation,  or  the  transfer  or  disposition  of  its  property, 
on  the  ground  that  his  answer  may  expose  the  corporation 
to  a  forfeiture  of  any  of  its  corporate  rights,  or  will  tend 
to  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a 
penalty  or  forfeiture.  But  his  testimony  shall  not  be  used, 
as  evidence  against  him,  in  a  criminal  action  or  special 
proceeding. 

§  1806.  In  such  an  action,  the  coiu-t  may,  in  its  dis-  81Hnn,8ML 
cretion,  on  the  application  of  either  party,  at  anv  stiige  of 
the  action,  before  or  after  final  judgment,  and  with  or 
without  eecurity,  grant  an  injunction  order,  restraining  the' 
creditors  of  the  corporation  from  bringing  actions  against 
the  defendants,  or  any  of  them,  for  the  recovery  of  a  sum 
of  money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has 
the  same  effect,  and,  except  as  otherwise  expressly  pre- 
scribed in  this  section,  is  subject  to  the  same  provisions  of 
law,  as  if  each  creditor,  upon  whom  it  is  served,  was  named 
tberein,  and  was  a  party  to  the  action  in  which  it  is 
granted. 

§  1 807,  [Am'd  1886.]  In  such  an  action  the  court  may, 
at  any  stage  c2  the  action,  before  or  after  fimil  judgment, 
make  an  order  requiring  all  the  creditors  of  the  corporation 
to  exhibit  and  prove  their  claims,  and  thereby  make  them- 
selves parties  to  the  action,  in  such  a  manner  and  in  such  a 
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rtasoDAble  time,  not  less  than  six  months  from  the  first  pab- 
licatioQ  of  notice  of  the  order  as  the  court  directs ;  and  that 
the  creditors  who  make  default  in  so  doing  shall  be  pre- 
cluded from  all  benefit  of  the  judgment  and  from  any  dis- 
tribution which  may  be  made  thereimder,  except  as  herein- 
after provided.  Notice  of  the  order  must  be  siven.  by 
publication,  in  such  newspapers  and  for  such  a  length  of 
time  as  the  court  directs.  NotwithstAndinf  such  order  any 
such  creditor  who  shall  exhibit  and  prove  nis  claim  in  the 
manner  directed  thereby,  with  proof,  by  affidavit  or  other- 
wise, that  he  has  had  no  notice  or  knowledge  thereof  in 
time  to  comply  therewith,  any  time  before  an  order  is  made 
directing  a  linal  distribution  of  the  assets  of  such  corpora- 
tion, shall  be  entitled  to  have  his  claim  received,  and  shall 
have  the  same  rights  and  benefits  thereon,  so  far  as  the 
assets  of  such  corporation  then  remaining  undistributed  may 
render  possible,  as  if  his  claim  had  been  exhibited  and 
proved  within  the  time  limited  by  such  order. 

184N.T.390.  6  1808*  Where  the  Attorney-General  has  good  reason 
to  believe,  that  an  action  can  be  maintained  in  behalf  of  the 
people  of  the  State,  as  prescribed  in  article  second,  third,  or 
lourth  of  this  title,  except  section  one  thousand  seven  hun- 
dred and  ninety-seven  of  this  act,  he  must  bring  an  action 
accordingly,  or  apply  to  a  competent  court  for  leave  to  bring 
an  action,  as  the  case  requires  ;  if,  in  his  opinion,  the  pub- 
lic interests  require  that  an  action  should  be  brought  In  a 
case  where  the  action  can  be  brought  only  by  the  Attorney- 
General  in  behalf  of  the  people,  ii  a  creditor,  stockholder, 
director,  or  trustee  of  the  corporation,  applies  to  the  Attor- 
ney-General for  that  purpose,  and  furnishes  the  security 
Required  by  law,  the  Attorney-General  must  bring  Uie  action, 
or  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  believe 
that  it  can  be  maintained.  Where  such  an  application 
is  made,  section  one  thousand  nine  hundred  and  eighty-six 
of  this  act  applies  thereto,  and  to  the  action  brought  in 
pursuance  thereof. 

n  K.  Y.  §  1809.  An  injunction  order,  suspending  the  general 

fc^'  ^t.     and  ordinary  business  of  a  corporation,  or  of  a  joint-stock 
16  N.  Y.        association,  consisting  of  seven  or  more  persons,  or  suspend- 
State  i^.   ing  from  office,  or  restraining  from  the  performance  of  his 
8w,   duties,  a  trustee,  director,  or  other  officer  thereof,  can  be 
granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  corporation  or  associa- 
tion, or  to  the  trustee,  director,  or  other  officer  enjoined. 
If  such  an  injunction  order  is  made,  otherwise  than  as  pre- 
scribed in  this  section,  it  is  void. 

M  How.  Pr.       §  1810.  A  receiver  of  the  property  of  a  corporation  can 
428.  '   be  appointed  only  by  the  court,  and  in  one  of  the  following 

t  OIt.  Pro.    cases : 

^  I jji^  1 .  An  action,  brought  as  prescribed  in  article  second,  thirds 

or  fourth,  of  this  Utle. 


^ 
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2.  An  action  brought  for  the  foredosuie  of  a  mortgage 
upon  the  property,  of  which  the  recdver  is  appointed,  where 
the  mortgage  debt,  or  the  interest  thereupon,  has  remained 
unpaid,  at  least  thirty  days  f^ter  it  was  payable,  and  after 
payment  thereof  was  duly  demanded  of  the  proper  officer  of 
the  corporation ;  and  where  either  the  income  of  the  prop- 
erty is  specifically  mortgaged,  or  the  property  itaelf  is  prob* 
iUt>ly  insufficient  to  pay  the  mortgage  debt. 

8:  An  action  brought  by  the  Attorney-General,  or  hj  a 
stockholder,  to  preserve  the  assets  of  a  corporation,  havmg 
no  officer  empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution  of 
a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  otherwise 
than  by  or  pursuant  to  a  final  judgment,  notice  of  the  appli- 
cation for  his  appointment,  must  be  given  to  the  proper 
officer  of  the  corporation. 

§  181 1.  A  trustee,  director,  or  other  officer  of  a  corpo-  iMN.T.aoo. 
ration  shall  not  be  susp^ended  or  removed  from  office,  by  a 
court  or  Judge,  otherwise  than  by  the  final  Judgment  of  a 
competent  court,  in  an  action  brought  by  the  Attorney-Gen- 
eral, as  prescribed  in  section  one  thousand  seven  hundred 
and  dghty-one  of  this  act. 

§  1812.  The  last  three  sections  apply  to  an  action  or  a  ss  «▼.  Pr^ 
special  proceeding,  against  a  corporation,  or  loint-stock  as-   ^  ^^ 
sodation.  created  by  or  under  the  laws  of  the  State,  or  a 
trustee,  director,  or  other  officer  thereof ;  or  against  a  cor- 

£>raiion,  or  Joint-stock  association  created  by  or  under  the 
ws  of  another  state,  government,  or  coimtiy,  or  a  trustee, 
director,  or  other  officer  thereof^  where  the  corporation  or 
association  does  business  withm  the  State,  or  has,  within 
the  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency 
for  the  transfer  of  its  stock. 

§  1818*  Where  an  action,  authorized  by  a  law  of  the 
State,  is  brought  against  one  or  more  persons,  as  stock- 
holders of  a  corporation  or  Joint-stock  association,  an  objec- 
tion to  any  of  the  proceedings  cannot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action,  on  the  ground 
that  the  plaintiff  has  Joined  with  him,  as  a  defendant  in  the 
action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  corporation  or  association,  as  a  stockholder  thereof,  by 
the  name  so  appearing ;  but  who  is  misnamed,  or  dead,  or 
is  not  liable  for  any  cause.  In  such  a  case,  the  court  may, 
at  any  time  before  final  judgment,  upon  motion  of  either 
party,  amend  the  pleadings  and  other  papers,  without  prej- 
udice to  the  previous  proceedings,  by  substituting  the  true 
name  of  the  person  intended,  or  by  striking  out  the  name 
of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper 
caae,  Inseating  the  name  of  his  representative  or  successor. 
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TITLE  m 

AcUoM  relaHfiff  to  the  eataU  qf  a  decedent 

1.  Action  bj  or  against  an  exeeator  or  admlnlatntor. 

2,  Action  by  a  creditor  against  his  debtar*s  next  ol  kin, 

tee,  heir,  or  devisee. 
8.  Action  to  establish  or  impeach  a  wiH 
4  General  and  miscdlaneoos  proTidons. 


ARTICLE  FIRST. 


^•^ 


18  Week. 
Big.  19S4. 
82Id.  880. 
106N.Y.85. 
105  Id.  4A8. 


AonON  BT  OB  AGAINST  AN  EXBOUTOB  OB  AdXINISTRATOB. 


1 1814  Action,  etc.,  by  and 
against  exeeator,  etc., 
to  be  brought  in  repre- 
sentative capadtT. 

18UL  Wlien  perwnai  and  repre- 
sentative caafcfl  of  ac- 
tion may  be  joined. 

IBIO*  Id.;  separate  doclcets  and 
execQtions. 

18t7«  BegnJations,  when  some 
of  the  execuiors.  etc., 
are  not  sammoned. 

1818t  Bzecntors  nrho  have  not 
qualified,  not  neoesaary 
parties. 

181&I  Action  by  l^;atee,  etc., 
againft  exeeator,  etc. 

2890.  Id.;  by  infant;  guardian^s 
Dona. 

18B1.  When  action  barred  by 
Judgment  against  heir, 
etc 

1888.  Limitation  of  action  by 
creditor  on  claim  re- 
jected, etc. 

1888.  Decedent's  real  property 
not  bound  by  judgment 


against  executor. 
S  1884.  Want  of  avseU  not  to  be 

pleaded    by    exeeator, 

etc. 
18B6.  Leave  to  Issue  execntloii 

against  executor,  etc 
1896.  Id.;  bow  procured;  order; 

and  contents  thereof. 

1887.  Security  may  be  required 

from  a  legatee. 
1898.  Actions,  etc,  when  not  to 
abate. 

1888.  Execution     on  *  former 

judgment 

1880.  Action  against  executor, 

etc.,     who     has    beeu 
superseded. 

1881.  Falee  pleading  by  esecn- 

tor,  etc. 
1888.  When  inventory  may  be 

contradicted. 
1838.  Liability  for  uncollected 

demands. 
1684.  The    last    two  sections 

qaalifled. 
1885.  Cost  ;  how  awarded. 
lti6A.  Id.;  when  awarded. 


§  1814.  AnactioQor  special  proceeding,  hereafter  com- 
menced by  an  executor  or  admmistrator,  upon  a  cause  of 
action,  belonging  to  him  in  his  representative  capacity,  or 
an  action  or  special  proceeding,  hereafter  commenced 
against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  agamst  him  in  his  rep< 
resentative  capacity.  A  judgment,  in  an  action  liereafter 
oonmienced,  recovered  against  an  executor  or  administra- 
tor, without  describing  him  in  his  represeatative  capacity, 
cannot  be  enforced  ajrainst  the  property  of  the  decedent, 
except  by  the  special  direction  of  the  court,  contained 
therein. 

§  1816*  An  action  may  be  brought  against  an  executor 
or  administrator,  personally,  and  a&o  in  Ids  representatiye 
capacity,  in  either  of  the  following  cases : 

1.  Where  the  complaint  seta  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  which  render 
it  uncertain,  in  which  capacity  the  cause  of  action  ezisto 
against  him. 


§i  1816-ldd6    D£CEit)£NtS'  EST Al?m 


« 


2.  Where  the  complaint  sets  forth  two  or  more  causes  of 
action  against  the  defendant,  in  different  capacities,  all  of 
whitM  grow  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action ;  do  not  requiie 
different  places  or  modes  of  trial ;  and  are  not  inconsistent 
with  each  other. 

In  a  cose  specified  in  this  section,  a  jud^ent  for  the 
plaintiff  for  a  sum  of  money  must  distinctly  show,  whether 
it  is  awarded  against  the  defendant  personally,  or  in  his 
representative  capacity. 

§  1816.  In  a  case  specified  in  the  last  section,  or  where 
costs,  to  be  collected  out  of  the  individual  property  of  an 
executor  or  administrator,  are  awarded  in  an  action  by  or 
against  him  in  his  representative  capacity,  so  much  of  the 
judgment,  as  awards  a  sum  of  money  against  him  per- 
sonally, may  be  separately  docketed,  and  a  separate  exe- 
cution may  be  issued  thereupon,  as  if  the  judgment  con- 
tained no  award  against  him  in  his  representative  capacity. 

§  181 7.  In  an  action  or  special  proceeding  against  two 
or  more  executors  or  administrators,  representing  the  same 
decedent,  all  are  considered  as  one  person ;  and  those  who 
are  first  served  with  process,  or  first  appear,  must  answer 
the  plaintiff.  Separate  answers,  by  different  executors  or 
administrators,  cannot  be  required  or  allowed,  except  by 
direction  of  the  court.  Judgment  in  favor  of  the  plaintiff 
may  be  entered,  and,  in  a  proper  case,  execution  may  be 
issued,  against  all  the  defendants,  as  if  all  had  appeared. 
But  this  section  does  not  affect  the  plaintiff's  riirht  to  bring 
into  court  all  the  executors  or  administrators,  who  are 
parties. 

§  1818.  One  of  two  or  more  executors,  to  whom  letters 
testamentary  have  not  been  issued,  is  not  a  necessary  party 
to  an  action  or  special  proceeding,  in  favor  of  or  against  the 
executors,  in  their  representative  capacity. 

§  1819.  If,  after  the  expiration  of  one  year  from  the 
granting  of  letters  testamentary  or  letters  of  administration, 
an  executor  or  administrator  refuses,  upon  demand,,  to  pay 
a  legacy,  or  distributive  share,  the  person  entitled  thereto 
may  niaintain  such  an  action  against  him,  as  the  ease 
requires.  But  for  the  purpose  of  computing  the  time, 
within  which  such  an  action  must  be  commenced,  the 
cause  of  action  is  deemed  to  accrue,  when  the  executor's 
or  administrator's  account  is  judicially  settled,  and  not 
before. 

%  1820.  The  guardian  ad  litem  of  an  infant,  in  whose 
favor  an  action  is  brought,  as  prescribed  in  the  last  section, 
must,  unless  he  is  also  the  general  guardian,  execute  and 
file  with  the  clerk,  before  the  commencement  of  the  action, 
a  bond  to  the  infant,  with  at  least  two  sufficient  sureties,  in 
a  penalty  fixed  by  a  judge  of  the  court,  conditioned  that  the 
guardian  will  duly  account  to  the  infant,  when  he  attains 
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full  age,  or,  in  ca«e  of  his  death,  to  his  personal  r^resenta- 
tives,  for  all  money  or  property,  which  the  guardian  may 
receive,  by  reason  of  the  legacy  or  distributi'^'e  share. 

g  188  !•  A  final  Judgment  against  an  heir  or  devisee, 
bars  an  action  against  the  executor  or  administrator  of  the 
decedent,  for  the  same  cause,  and  every  other  remedy  to 
enforce  payment  thereof  out  of  the  decedent's  property ; 
unless  an  execution  against  property,  issued  upon  the  Judg- 
ment, has  been  returned  wholly  or  partly  unsatisfied,  or 
suflScient  real  property  to  satisfy  the  judgment  has  not 
descended,  or  been  devised,  to  the  Judgment  debtor.  But,  if 
the  Judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is 
absolute. 

4Dein.  178.  §  1822.  [Am'd  1882, 1895,  amendmeni  to  take  ^td  Sfptem- 
tt  Him,  194.  5er  1,  1895.]  Where  an  execator  or  administrator  disputes 
146  NY  iu  ^'  reji  cts  a  claim  against  the  estatt^  of  a  deoedeni,  exhibit  ed 
145  N.7. 414*.  to  him  eitner  before  or  after  the  oommencement,  of  the 
'^  App.  DiT.  publication  of  a  notice  roqoiring  the  presentation  of  claims, 
^^'  us  prescribed  by  law,  unless  a  written  consent  shall  be  filed 

1  y  th  J  respective  parties  with  the  surrogate  that  said  claim 
may  be  heard  and  determined  by  him  upon  the  judicial 
setUemvUt  of  the  acooants  of  said  executor  or  administrator 
as  provided  by  section  twenty-sevi^n  hundred  and  forty  three, 
the  claimnnt  must  commence  an  action,  for  the  recovery 
thfroof  against  the  execator  or  administraior,  within  six 
months  nfter  the  diRpute  or  rejection,  or,  if  no  part  of  the 
debt  is  then  due,  within  six  months  after  a  part  then  of  be- 
comes due;  in  def.iult  whereof,  he,  and  all  the  persons  claim- 
ing undt-r  him,  are  forever  barred  from  maintaining  such  an 
action  thereupon,  and  from  every  other  remedy  to  enforce 
payment  thereof  ont  of  the  decedent's  property. 

86  Han,  637.  §  182  3.  Heal  property,  which  belonged  to  a  decedent,  iB 
isciv.  Pro.  nQj  bound,  or  in  any  way  affected,  by  a  judgment  against 
his  executor  or  admmistrator,  and  is  not  liable  to  be  sold 
by  virtue  of  an  execution  issued  upon  such  a  Judgment, 
imless  the  judgment  is  expressly  made,  by  its  terms,  a  lien 
upon  specitic  real  property  therein  descnbad,  or  expiiessly 
directs  the  sale  thereof. 

§  1884.  In  an  action  against  an  executor  or  adminis- 
trator, in  his  representiidve  capacity,  wherein  the  complaint 
demands  judi^ment  for  a  sum  of  money,  the  existence,  suf- 
ficiency, or  want  of  a-^sets,  shall  not  be  pleaded  by  either 
party  ;  and  the  plaintiff's  right  of  recovery  is  not  affected 
thereby,  except  with  rc-^pect  to  the  costs  to  be  awarded,  as 
prescribed  by  law.  A  judsrment  in  such  an  action,  is  not 
evidence  of  assets  in  the  defendant's  hands. 

1  Dem.  88.         §  1825.  An  execution  shall  not  be  issued,  upon  a  Judg- 

2  Id.  24S.       ment  for  a  sum  of  money,  against  an  executor  or  admixds- 
100011.881.  •'    ^^ 

18ffN.T.480. 
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trator,  in  his  representative  capacity,  until  an  order,  pefw 
initting  it  to  be  issued,  lias  been  made  by  the  surrogate, 
from,  whose  court  the  letters  were  issued.  Such  an  order 
must  specify  the  sum  to  be  collected  ;  and  the  execution 
must  be  indorsed  with  a  direction  to  collect  that  sum. 

§  1826.  At  least  six  days' notice  of  the  application  for  9Dffn.9ltL 
an  order  specified  in  the  last  section,  must  be  i>er8onal1y  AFS*^*!!? 
served  upon  the  executor  or  administrator,  unless  it  appears  ^**.  *'•*•  **'• 
that  service  cannot  be  so  made  with  due  diligence;  in 
which  case,  notice  must  be  given  to  such  persons,  and  in 
such  manner,  as  the  surrogate  directs,  by  an  order  to  show 
cause  why  the  application  should  not  be  granted.  Where 
it  appears  that  the  assets,  after  payment  oi  all  sums  charge- 
able against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiff,  are  not,  or  will  not  be,  suf- 
ficient to  pay  all  the  debts,  legacies,  or  other  claims  of  the 
class  to  which  the  plaintiff's  claim  belongs,  the  sum,  di- 
rected to  be  collected  by  the  execution,  shall  not  exceed  ti^e 
plaintiff's  just  proportion  of  the  assets.  In  that  case,  one 
or  more  orders  may  be  afterwards  made  in  like  manner, 
and  one  or  more  executions  may  be  afterwards  issued, 
whenever  it  appears  that  the  sum,  directed  to  be  collected 
by  the  first  execution,  is  less  than  the  plaintiff's  just  pro- 
portion. 

%  1827.  Where  a  judgment  has  been  rendered  against 
an  executor  or  administrator,  for  a  legacy  or  distributive 
share,  the  surrogate,  before  granting  an  order,  permitting 
an  execution  to  be  issued  thereupon,  ma^,  and,  in  a  proper 
case,  must,  require  the  applicant  to  file  m  his  office,  an  un- 
dertaking to  the  defendant,  in  such  a  sum.  and  with  such 
sureties,  as  the  surrogate  directs,  to  the  e^ect,  that  if,  after 
collection  of  any  sum  of  money  by  virtue  of  the  execution, 
the  remaining  assets  are  not  sufficient  to  pay  all  sums,  for 
which  the  defendant  is  charffeable,  for  expenses,  claims 
entitled  to  pnoritv  as  against  the  applicant,  and  the  other 
legacies  or  distributive  shares,  of  the  class  to  which  the 
applicant's  claim  belongs,  the  plaintiff  will  refund  to  the 
defendant,  the  sum  so  collected,  or  such  ratable  part 
thereof,  with  the  other  legatees  or  representatives  of  the 
same  class,  as  Is  necessary  to  make  up  the  deficiency. 

§  188S.  An  executor,  administrator,  or  a  peri^on  ap- 
pomted  by  the  surrogate,  as  prescribed  in  chapter  eighteenth 
of  this  act,  to  dispose  of  the  real  propertv  of  a  decedent, 
is  deemed  a  trustee,  appointed  by  virtue  of  a  statute,  within 
the  meaning  of  that  expression,  as  used  in  section  seven 
hundred  and  sixty-six  of  this  act. 

§  1829.  An  execution  may  be  issued,  in  the  name  of  an 
executor  or  admini<«trator,  in  his  representative  capacity, 
upon  a  Judgment  recovered  by  any  person  who  preceded 
bim  in  the  administration  of  the  same  estate,  in  any  case 
where  it  might  have  been  issued  in  favor  of  the  ori^^nal 
plaintiff,  and  without  a  substitution. 
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§  1880.  If  an  executor  or  administrator  is.  defendant  in 
an  action  or  specinl  proc«eding,  pending  when  his  powera 
cease,  the  plaintiff  may,  in  a  proper  case,  proceeil  therein 
against  him,  to  charge  him  personally:  but  a  judi^meut  or 
other  determination,  thereafter  rendered  or  male  against 
him,  is  not  of  any  force,  as  against  the  estate  of  the  de- 
cedent, or  a  person  succeeding  to  the  administration 
thereof. 

§  1881.  An  executor  or  administrator  cannot  be  made 
personally  liable  to  the  adverse  party,  for  a  debt  f«r  for  dam- 
ages, by  reason  of  his  having  made  a  false  allegation  in 
pleading. 

§  1888.  In  an  action  or  special  proceeding,  to  which  an 
executor  or  administrator  is  a  party,  wherein  the  question, 
whether  he  has  administered  the  estate  of  the  decedent,  or 
any  part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry, 
and  the  inventory  of  assets,  filed  by  him,  is  given  in  evi- 
dence,  either  party  may  rebut  the  same,  by  proof,  either  : 

1.  That  any  property  was  omitted  in  the  inventory,  or 
was  not  returned  tlierein  at  its  true  value  ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost, 
without  the  fault  of  the  executor  or  administrator ;  or  has 
been  fairly  sold  by  him,  at  private  or  public  sale,  at  a  less 
price  than*  the  value  so  returned  ;  or  that,  since  the  return 
of  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 

SD«m.  147.  §  1888.  In  such  an  action  or  special  proceeding,  the 
executor  or  administrator  shall  not  be  charged  with  a  de- 
mand or  right  of  action,  included  in  the  inventory,  unl&<«  it 
appears  that  the  same  has  been  collected,  or  might  have  been 
collected,  with  due  diligence. 

7*  Hun,  275.  §  1884.  The  last  two  sections  do  not  vary  any  rule  of 
evidence,  respecting  any  proof,  which  an  executor  or  admin- 
istrator may  now  make. 

»  Han,  664.  §  188B.  Where  a  Judgment  for  a  sum  of  money  only  is 
110N.Y..V».  rendered  against  an  executor  or  administrator,  in  an  action 
SSHnn^IIs.  ^^''^^o^*  against  him  in  his  representative  capacity,  costs 
88  Hun,  8i2r  ^^  *^^  °^^  ^  awarded  against  him,  except  as  prescribed  in 
the  next  section* 

I  Month,  u      S  1886.    Costs  when  awarded,  et  cetera.    [Am'd  1895, 

?j"h  '^*  fliu    ^®^n  — \Vh  re  ic  uppet.rs  in  u  casd  specilicd  in  the  la.-t  seo- 

io4  N  Y  ^  ^^^^  ^^^^  ^^^  plaintiff's  demand  was  pres  nted  vdihin  the 

:'  >ld.it6'Z.    timo  limited  •  y  a  notice  published  as  presoiibed  bylaw, 

9  N  Y.         requiring  creditors  to  present  their  claims  and  that  the  pay- 

Stale  Reo.  m^j^t  thereof  was  uureas  )n  b  y  resibted  or  nep^lected,  or  that 

'1N.Y.179*  the  defendant  did  not  file  the  cinsent  provided  in  section 

83Uau,  4ja.  eighteen  hundred  and  twenty -two  at  leuat  tep  days  be:  or  j 

^  H  *^'  312  expii^  lion  ot  six  months  from  the  rejectioti  ther<  of  the 

^^'      '  coort  muy  award  co.^ts  against  thj  executor  or  administrator 

to  be  coll.oteti  either  o;.t  of  his  individual  pioperty  orout  of 

ihepropeity  of  the  decedent  as  t':e  couit  directs,  having 

reference  to  the  facts  which  uppear  upon  the  trial.    Where 
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the  action  is  bronght  in  the  supreme  court,  the  facts  most 
be  oertifled  by  the  judge  or  referee  before  whom  the  trial 
took  place. 

ARTICLE  SECOND. 

Action  by  a  Cbeditor  against  his  Debtob'b  Next  or 
Kin,  Legatee,  Hbib  ob  Deviskb. 


S  1837.  When  Action  lies  Rgalnst 
next  of  kin,legateeB,etc. 

1888.  Action  maj  be  Joint  or 
several. 

18S9.  In  joint  action,  recoveiy 
to  be  apportioned. 

1810.  Recovery  in  a  several  ac- 
tion. 

1841.  Beqaisitea  to  recovery  in 

action  against  legatees. 

1842.  Id. ;  in  action  ^^nst  a 

preferred  legatee. 

1818.  Liability  of  heirs  and  de- 
visees. 

1844.  When  action  therefor  may 
be  bronght 

1846.  BfFeet  of  application  to 
sell  real  property. 

1846.  Action  must  be  Joiut 

1847.  Becoverv    to    be   appor- 

tioned. 

1848.  Bequlsites     to    recovery 

againflt  heirs.  ^ 

1849.  Id. ;  against  devisees. 


S  1860.  Deductions  for  prior  re- 
coveries. 
1851.  Complaint     to     describe 

land  descended,  etc. 
18C8.  Judgment ;    when  to  be 

8atii»flcd  out  of  land. 
18S8.  Id. ;  when  not  a  lien  on 

land  aliened. 
'    1664.  How     Judsment    taken, 

when  land  aliened. 
1865.  Cla{*siflcation  of  debts  to 

be  enforced  under  this 

article. 

1856.  Defence  by  reason  of  other 

prior  or  equal  claims. 

1857.  Id. ;  when  snch  a  claim  la 

paid. 

1858.  Action  not  suspended  hj 

infancy. 
18'>9.  This  article  not  applicable. 

where  will  charjges  real 

property,  etc. 
1860.  One  action,  where  same 

person  is  heir,  devisee, 

etc. 


%  1887.  An  action  may  be  maintained,  as  prescribed  in  sMlso  469. 
this  article,  against  the  surviving  husband  or  wife  of  a  de- 
cedent, and  the  next  of  kin  of  an  intestate,  or  the  next  of 
kin  or  legatees  of  a  testator,  to  recover,  to  the  extent  of  the 
assets  paid  or  di»>tributed  to  them,  for  a  debt  of  the  dece- 
dent, upon  which  an  action  might  have  been  maintained 
against-the  executor  or  administrator.  The  neglect  cf  the 
creditor  to  present  his  claim  to  the  executor  or  administrator, 
within  the  time  prescribed  by  law  for  that  purpose,  does  not 
impair  hia  right  to  maintain  such  an  action. 

§  1888.  An  action,  specified  in  the  last  section,  must  be 
brought,  either  jointly  against  the  &urvivm^  husband  or 
wife,  and  all  the  legatees,  or  all  the  next  of  km,  as  the  case 
may  be,  or,  at  the  plaintiff's  election,  against  one  of  them 
only.  But  where  a  legacy  is  received  by  two  or  more  per- 
sons jointly,  tbey  are  deemed  one  legatee,  within  the  mean- 
ing of  each  provision  of  this  article,  relating  to  legatees. 

g  1889.  Where  a  joint  action  is  brought,  as  prescribed  77  Hun.  s** 
in  the  last  .«?ect ion,  the  whole  sum,  which  the  plaintiff  is  en- 
titled to  recover,  must  be  apportioned  among  the  defend- 
ants, in  proportion  to  the  legacy  or  distributive  share,  as 
the  case  may  be,  received  by  each  of  them ;  and  the  final 
judgment  must  award,  against  each  defendant  separately, 
the  proportionate  sum  thus  ascertained.  The  co«ts  of  the 
action,  if  the  plaintiff  is  entitled  to  costs,  must  be  appor- 
tioned in  like  manner ;  except  that  the  expenses  of  serving 
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the  summons  upon  each  defendant  must  be  taxed  agaiDcit 
him  only ;  and  one  sheriff's  fee.  for  returning  an  execution, 
may  be  taxed  against  each  defendant,  against  whom  any 
sum  is  awarded. 

§  1840«  Where  an  action  is  brought  against  the  surviv- 
ing husband  or  wife  only,  or  against  one  only  of  the  next 
of  kin,  or  legatees,  the  sum,  which  the  plaintiff  is  entitled 
to  recover,  cannot  exceed  the  sum  which  he  would  have 
been  entitled  to  recover  from  the  same  defendant,  in  an 
action  brought,  as  prescribed  in  the  last  section. 

§  1841.  If  the  action  is  brought  against  a  legatee,  or 
against  all  the  legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  ad- 
ministrator of  the  decedent,  to  the  surviving  husband  or 
wife,  or  next  of  kin  ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recov- 
ered by  some  other  creditor  ;  or 

8.  lliat  those  assets,  after  payment  of  the  expenses  of 
administration  and  preferred  demands,  are  not  sufficient  to 
satisfy  the  demand  of  the  plaintiff ;  in  which  caae,  he  can 
recov  T  only  for  the  deficiency. 

§  1842.  Where  some  of  the  legatees  are  preferred  to 
others,  an  action  may  be  maintained,  as  prescribed  in  the 
last  five  sections,  against  one  or  all  of  those  who  are  equally 
preferred  or  equally  deferred,  as  if  the  legatees  of  that  class 
were  all  the  legatees.  But  where  it  is  brought  against  a 
preferred  legatee,  or  a  class  of  preferred  legatees,  the  plain- 
'  tiff  must  show,  in  addition  to  the  matters,  with  respect  to 
the  next  of  kin,  required  by  the  provisions  of  the  last  sec- 
tion, the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  pre- 
ferred. 

104N.T.1A       g  1848.  The  heirs  of  an  intestate,  and  the  heirs  and  de- 
iUn^'t^qis    ^^^8  ^^  ^  testator,  are  respectively  liable  for  the  debts  of 
149  N  Y  61*  *^®  decedent,  arising  by  simple  contract,  or  by  specialty,  to 
the  extent  of  the  eetate,  interest,  and  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  effectually  de- 
vised to  them  by,  the  decedent. 

146K.T.39.      §  1844,  But  an  action,  to  enforce  the  liability  declared 
in  the  last  section,  cannot  be  maintained,  except  in  one  of 
149   Id.  «l.  the  following  cases : 

1.  Where  three  years  have  elapsed  since  the  death  of  the 
decedent,  and  no  letters  testamentary,  or  letters  of  adminis- 
tration, upon  his  estate,  have  been  granted  within  the  State. 

2.  Where  three  years  have  elapsed,  since  letters  testa- 
mentarv,  or  letters  of  administration,  upon  his  estate,  were 
granted,  within  the  State. 

§  1846.  Where  it  appears  that,  at  the  time  of  the  com- 
mencement of  such  an  action,  a  petition,  st-asonabl^  pre- 
sented as  prescribed  by  law,  praying  for  a  decree  to  dispose 
of  real  property  of  the  decedent,  for  the  payment  of  hii 


^ 
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debts,  was  pending  in  a  sorrogate's  court  haying  iuiisdio- 
tion,  the  proceedings  in  the  action,  subsequent  to  the  com- 
plaint, must  be  stayed  by  the  court,  until  the  petition  is 
disposed  of,  unless  the  plaintiff  elects  to  discontinue.  If  » 
decree  to  dispose  of  real  property,  pursuant  to  the  prayer 
of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges 
in  a  supplemental  complaint,  that  real  property,  other  than 
that  included  in  the  decree,  descended  or  was  devlBed  to  the 
defendants.  If  the  plaintiff  elects  to  proceed  under  such 
an  allegation,  he  is  entitled  to  a  preference  in  payment,  out 
of  the  real  property,  with  respect  to  which  the  allegation  is 
made ;  but  he  cannot  fi^are,  as  a  creditor,  in  th«  distribu- 
tion of  the  money,  arising  from  the  disposal  of  the  real 
property,  described  in  the  decree  ;  and  the  Judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  property. 

§  1846.  An  action  against  heirs  or  deyisees,  brought  as  79Hnn,  487. 
prescribed  in  the  last  three  sections,  must  be  brought  jointly 
against  all  the  heirs,  to  whom  any  real  propert^^  desccDdeq 
from  the  decedent,  or  jointly  agamst  all  the  deyisees,  as  th« 
case  maybe. 

§  1847.  In  such  an  action,  the  sum,  which  the  plaintiff  79  Hun,  487. 
is  entitled  to  recoyer,  for  damages  and  costs,  must  be  ap^ 
portioned  among  all  the  defendants,  in  proportion  lo  the 
yalue  of  the  real  property  descended  to  each  heir,  or  deyised 
to  each  deylsee,  as  the  case  may  be.  as  prescribed  in  section 
one  thousand  ei^ht  hundred  and  thirty-nine  of  this  act,  for 
a  similar  apportionment  among  legatees  or  next  of  kin,  in 
proportion  to  the  assets  receiyc3  by  them.  The  final 
judgment  must,  in  like  manner,  award  against  each  de- 
fendant the  proportionate  sum,  with  which  he  is  charge- 
able. 

§  1848.  Where  the  action  is  brought  against  heirs,  the  18  Abb.  21 
plaintiff  must  show,  either  0, 14S. 

1.  That  the  decedent's  assets,  if  any,  within  the  State, 
were  not  sufficient  to  pay  the  plaintiff's  debt,  in  addition 

to  the  expenses  of  administration,  and  debts  of  a  prior  class ; 
or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
with  due  diligence,  to  collect  his  debt,  by  proceedings  in 
the  proper  surrogate's  court,  and  by  action  against  the  ex- 
ecutor or  administrator,  and  against  the  surriving  hiLsband 
or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to, 
and  settled  by,  the  surrogate,  may  be  used  as  presumptiye 
eyidence  of  any  of  the  facts,  required  to  be  shown  by  this 
section. 

§  1849.  Where  the  action  is  brought  against  deyisees, 
the  plaintiff  must  show,  in  addition  to  the  matters  specified 
in  the  last  section,  either  that  the  real  property  of  the  de- 
cedent, which  descended  to  his  heirs,  was  not  sufficient  to 
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ARTICLE  TEORD. 

AonON  TO  BSTABLISH  OB  IMFEA.CH  ▲  WiLL. 

1 18BL  When  action  to  establish       {  l^SS.  Proof' of  lost  will  In  oe»> 

a  will  may  be  broiwht.  tain  ctpci, 

1883.  Judgment,  that  willSeea-  1866.  Action  to  establish,  etc, 

tablished.  will    relating   to    real 

IMS.  Jmdgment  admitting  the  property. 

will  to  probate.  1867.  BetrospectiTe  effect  of  this 

1864  Contents    of   judgment;  article. 

surrogate's  duty. 

73  Hun,  ]M.  I  1861.  An  action  to  procure  a  Judgment,  establishing 
a  will,  may  be  maintained,  by  any  person  interested  in  the 
ertablishment  thereof,  in  either  of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
been  executed,  in  such  a  manner  and  under  such  circum- 
stances, that  it  might,  under  the  laws  of  the  State,  be  ad- 
mitted to  probate  in  a  surrogate's  court ;  but  the  original 
will  is  in  another  state  or  country,  under  such  drcum- 
atances  that  it  cannot  be  obtained  for  that  purpose  ;  or  has 
been  lost  or  destroyed,  by  accident  or  design,  before  it  was 
duly  proved,  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  propert^r,  made  by  a  person, 
who  resided  without  the  State,  at  the  time  of  the  execution 
thereof,  or  at  the  time  of  his  death,  has  b€«n  duly  executed, 
according  to  the  laws  of  the  state  or  country  m  which  it 
was  executed,  or  in  which  the  testator  residea  at  the  time 
of  his  death,  and  the  case  is  not  one,  where  the  will  can  be 
admitted  to  probate  in  a  surrogate's  court,  under  the  laws 
of  the  State. 

§  1868.  If,  in  such  an  action,  the  facts  necessary  to  estab- 
lish the  validity  of  the  will,  as  prescribed  in  the  last  sec- 
tion, are  fiatisfactorily  proved,  final  ludgment  must  be 
rendered,  establishing  the  will  accordmgly.  But  where 
the  will  of  a  person,  who  was  a  resident  or  the  State  at  tile 
time  of  his  death,  is  established  as  prescribed  in  the  last 
section,  the  Judgment  establishing  it  does  not  affect  the 
construction  or  validity  of  any  provi^on  contained  therein  ; 
and  such  a  question  arising  with  respect  to  any  provision, 
must  be  determined  in  the  same  action,  or  in  anoUier  ac- 
tion or  a  special  proceeding,  as  the  case  requires,  as  if  the 
iPTill  was  executed  within  the  State. 

g  1868*  Where  the  parties  to  the  action,  who  have  ap- 
pdffed  or  have  been  diil^  summoned,  include  all  the  per- 
sons, who  would  be  necessair  parties  to  a  special  proceed- 
ing, in  a  surrogate's  court,  for  the  probate  of  the  same 
wfll  and  the  grant  of  letters  thereupon,  if  the  circumstances 
were  such  that  it  could  have  been  proved  in  a  surrogate's 
court ;  the  final  Judgment,  rendered  as  prescribed  m  Uie 
last  section,  must  direct,  tlutt  an  exemplified  copy  thereof 
bo  transmitted  to  the  surrogate  having  Jurisdiction,  and  be 
recorded  in  liis  office ;  and  that  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  be  issued 
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thereupon  from  his  court,  in  the  same  mamier,  and  with 
like  effect,  as  upon  a  will  duly  proved  in  that  court. 

§  1804.  A  oopj  of  the  will  so  established,  or,  if  it  is 
lost  or  destroyed,  the*substancQ  thereof,  must  be  incorpo- 
rated into  a  linal  judgment,  rendered  as  prescribed  in  the 
la^t  section  ;  and  the  surrogate  must  record  the  same,  and 
issue  letters  thereupon,  as  directed  in  the  Judgment. 

g  1866.  But  the  plaintiff  is  not  entitled  to  a  Jud^ent,   K  Redf.  83f 
establishing  a  lost  or.  destroyed  will,  as  prescribed  m  this  21^' ^gi 
article,  unless  the  will  was  in  existence,  at  the  time  of  the  139  N.  7.210 
testator's  death,  or  was  fraudulently  destroyed  in  his  life- 
time ;  and  its  provisions  are  clearly  and  distinctly  proved 
by  at  least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness. 

§  1866.  The  validity,  construction  or  effect,  under  the  £SF%>f^ 
laws  of  the  State,  of  a  testamentary-  disposition  of  real  ^i^iSk. 
property  situated  within  the  State,  or  of  an  interest  in  such  i06N.Y.tB&. 
property,  which  would  descend  to  the  heir  of  an  intestate,   ^^  id*  iMi 
may  be  determined,  in  an  action  brought  for  that  purpose,   ^^  ^•^'  *^^' 
in  like  maner  as  the  validity  of  a  deed,  purporting  to  con- 
vey land,  may  be  determined.    The  juagment  in  such  an 
action  may  perpetuaUy  enloin  any  party,  from  setting  up 
or  from  impeaching  the  devise  or  otherwise  making  any 
claim  in  contravention  to  the  determination  of  the  court,  as 
Justice  requires.    But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  bv  the 
decree  of  a  surrogate's  court,  duly  rendered  upon  allega- 
tions for  that  purpose,  as  prescribed  in  article  first  of  title 
third  of  chapter  eighteenth  of  this  act,  where  the  plaintiff 
was  duly  cited,  in  the  special  proceeding  in  the  surrogate's 
court,  before  the  commencement  of  the  action. 

J  I  1867.  The  provisions  of  this  article  apply  as  well  to  48Hii^534. 
Is  made  before  as  to  those  made  after,  this  article  takes  lUNTr.ioi 
effect. 

ARTICLE  FOURTa 

GkNEBAIj  AKD  MiSCBLLAiraOUS  PROVIBIONB. 

1 1808.  Action    br    child    bom     $  1869.  Receiver,  as  sacceMor  of 
after  will,  or  by  witneaa  snrvlrins  ezecator,  etc. 

to  will.  1870.  Next  of  kin  defined. 

§  1868.  A  child,  bom  after  the  making  of  a  will,  who 
is  entitled  to  succeed  to  a  part  of  the  real  or  personal  prop- 
erty of  the  testator,  or  a  subscribing  witness  to  a  will,  who 
is  entitled  to  succeed  to  a  share  of  such  property,  may 
maintain  an  action  against  the  legatees  or  devisees,  as  the 
case  requires,  to  recover  his  share  of  the  property  ;  and  he 
is  subject  to  the  same  liabilities,  and  has  the  same  rights, 
and  is  entitled  to  the  same  remedies,  to  compel  a  distribu- 
tion or  partition  of  the  property,  or  a  contribution  from 
other  persons  interested  in  the  estate,  or  to  ^n  possession 
of  the  property,  as  any  other  person  who  is  so  entitled  to 
succeed* 


88        JUDGMENT  CEEDITOR'S  ACTION.  $$  1869-1871 

§  1869.  [Am'd  1895,  amendment  to  take  ^eet  January  1, 
1896.]  Where  the  estate  of  a  decedent  has  been  brought 
under  the  jurisdiction  of  the  supreme  court,  by  an  action  for 
partition  or  distribution,  or  for  the  construction  or  establish- 
ment of  a  "w ill,  the  court  may,  upon  the  death  of  the  sole 
Burviying  executor,  appoint  a  receiyer  of  the  estate,  pending 
the  action,  upon  such  terms  and  conditions,  and  upon  such 
notice  to  the  parties  interested,  as  the  court  directs,  and 
upon  such  security,  if  any,  as  to  the  court  seems  proper. 
For  the  parpose  of  car  lying  into  effect  the  judgment  and 
orders  of  the  court,  in  reUtion  to  the  estate,  a  receiyer  so  ap- 
pointed is  the  successor  in  interest  of  the  surviying  executor; 
and  has,  subject  to  the  direction  of  the  court,  the  like  power, 
as  an  administrator  with  the  will  annexed. 

g  1870.  The  term,  '*  next  of  kin,''  as  used  in  this  Utle, 
includes  all  those  entitled,  under  the  proyisions  of  law  re- 
lating to  the  distribution  of  personal  property,  to  share  in 
the  unbequeathed  assets  of  a  decedent,  after  payment  of 
debts  ana  expenses,  other  than  a  suryiying  husband  or 
wife. 

TITLE  IV 

Other  special  actions  and  rights  of  action, 

AanoLBl.  Jndgment  craditnr*B  action. 

8.  Action  by  a  private  person  upon  an  official  bond. 
8.  Action  by  a  private  person  for  a  penalty  or  forfeiton, 
4.  Certain  actions  to  recover  damages  for  wrongs. 
6.  Miscellaneous  actions  and  rights  of  action. 

ARTICLE  FIRST. 
JUDGMEI7T  Creditor's  Action. 

1 1871.  When  judgment  creditor      $  1875.  Id.  ;  how  applied. 

mav  bring  action.  1876.  Injunction  may  be  iaaaed. 

t&n.  To  wnat  county  exccntlon  1877.  Receiver     may     be     ap- 

mnet  have  issued.  pointed. 

1878.  What    property  may    be  1878.  How  discovery  may    be 

reached.  compelled. 

1874.  Interest     of      Judgment  1879.  Application  of  thia article; 

debtor  in  land  contract  what  property    cannot 

may  be  reached.  be  reached. 

81  Hvn,274.       §  1871.  Where  an  execution,  affainst  the  property  of  a 

«o  Week,      judgment  debtor,  Issued  out  of  a  court  of  record,  as  pre- 

2J^^*-  „     scribed     in     the     next      section,     has    been     returned 

136  T?T.  269.  wholly  or  partly  unsatisfied,  the   iud^ment  creditor  may 

3  App  Div.  maintain  an  action  against  the  judgment  debtor,  and  any 

27''-  other  person,  to  compel  the  discovery  of   any  thing  in 

action,  or  other  properly  belonging  to  the  judgment  debtor, 

and  of  any  money,  thing  in  action,  or  other  property  due 

to  him,  or  held  in  trust  for  him  ;  to  prevent  the  transfer 

thereof,  or  the  payment  or  delivery  thereof,  to  him,  or  to 

any  other  person  :  and  to  procure  satisfaction  of  the  pluin- 

tin's  demand,  as  prescribed  in  the  next  section  but  ore. 

Where  the  execution  was  issued  as  prescribed  in  section  one 

thousand  nine  hundred  and  thirty-four  of  this  act,  and  » 
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defendant  not  summoned  in  the  original  action  is  made  a 
defendant  in  an  action  brought  under  this  section,  personal 
property,  owned  by  him  jointly  with  the  defendants  sum- 
moned or  with  any  of  them,  may  l)e  applied  to  the  sads- 
faction  of  the  plaintiff's  demand  as  prescribed  in  this 
article. 

g  1878.  To  entitle  the  judgment  creditor  to  maintain  an 
action  as  prescribed  in  the  last  section,  the  execution  must 
have  neen  issued  as  follows  -. 

1.  If,  at  the  time  of  the  commencement  of  the  action, 
the  judgment  debtor  is  a  resident  of  the  State,  to  the 
sheriff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  he  has  an  office,  for  the  regular  trans- 
action of  business  in  person  ;  or.  if  be  has  no  such  office 
within  the  State,  to  the  sheriff  of  the  county  where  the 
judgment-roll  is  filed,  unless  the  execution  was  issued  out 
of  B  court,  other  than  the  court  in  which  the  judgment 
was  rendered  ;  in  which  case,  it  must  have  been  issued  to  the 
sheriff  of  the  county  where  a  transcript  of  the  judgment 
is  filed. 

§  1878.  The  final  judgment  in  the  action  must  direct 
and  provide  for  the  satisfaction  of  the  sum  due  to  the  plain- 
tiff, out  of  any  money,  thing  in  action,  or  other  personal 
Property,  belonging  to,  or  due  to  the  judgment  debtor,  or 
eld  in  trust  for  him,  which  is  discovered  in  the  action ; 
whether  the  same  might  or  might  not  have  been  originally 
taken,  by  virtue  of  an  execution. 

§  1874.  The  final  judgment  in  the  action  must  also 
direct  and  provide  for  the  satisfaction  of  tlie  sum  due  to 
the  plain  till,  out  of  the  interest,  if  any,  of  the  judgment 
debtor,  in  a  contract  for  the  purchase  of  leal  property  by 
him  ;  either  by  selling  the  interest,  or  by  transfemng  it  tJo 
the  judgment  cre<litor,  in  such  a  manner  and  upon  such 
terms,  as  the  cour*  deems  most  conducive  to  the  interests  of 
the  parties.  Wl  ere  the  person,  boimd  to  perform  the  con- 
tract to  the  judgment  debtor,  is  a  defendiint  in  the  action, 
the  final  judgment  may  direct  a  specific  performance  of 
the  contract  to  the  puugment  creditor,  or  where  the  inter- 
est in  the  contract  I'i  directed  to  be  sold,  to  the  purchaser. 

g  1875.  In  a  case  specified  in  the  last  section,  the  value 
of  the  interest  of  the  judgment  debtor  holding  the  contract 
must  be  ascertainc  i,  under  the  direction  of  the  court ;  and 
so  much  thereof  as  is  necessary  must  be  applied  to  the  pay- 
ment of  the  sum  due  to  the  plaintiff,  and  the  residue,  if 
any,  to  the  ben (^ fit  of  the  judgment  debtor. 

§  1876.  A  temporary  injunction,  restraining  the  transfer 
to  any  person,  or  the  payment  or  delivery  to  the  judgment 
debtor,  of  any  money,  thing  in  action,  or  other  proyjerty  or 
interest,  which  may,  by  the  provisions  of  this  article,  be 
applied  to  the  satisfaction  of  the  sum  due  to  the  plaintiff, 
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may  be  granted  in  the  action.  The  injunction,  and  the 
proceeding  before  and  after  it  is  granted,  are  governed  hy 
the  proyisions  of  article  first  of  title  second  of  chapter 
seventh  for  this  act ;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  m  section  six  hundred 
and  three  of  this  act 

§  1877.  The  court  may,  by  an  order,  or  by  the  inter- 
locutory or  final  judgment  in  the  action,  appoint  a  receiver 
of  any  or  all  of  the  property  of  the  judgment  debtor  ;  and 
may  direct  the  judgment  debtor,  or  any  other  defendant  in 
the  action,  to  convey  or  deliver  to  the  receiver,  as  justice 
requires,  any  property,  real  or  personal,  book,  voucher, 
or  other  paper,  or  to  execute  any  instrument,  which  it  deems 
necessary,  for  perfecting  or  assuring  the  receiver's  tiUe  or 
possession. 

§  1878.  A  discovei^  may  be  compelled  in  an  action, 
brought  as  prescribed  m  this  article,  by  directing  the  per- 
son, required  to  make  it.  to  appear  before  the  court,  or  a 
referee  appointed  by  it,  and  to  be  examined  under  oath,  con- 
cerning the  matters  pertaining  to  the  discovery.  But  this 
section  does  not  affect  tlie  right  of  the  plaintiff,  to  cause 
the  deposition  of  a  defendant  to  be  taken,  as  i)rescribed  in 
article  first  of  title  third  of  chapter  ninth  of  this  act. 

^  1879.  This  article  does  not  apply  to  a  case,  where  the 
luagment  debtor  is  a  corporation,  created  bv  or  under  the 
laws  of  the  State.  Nor  aoes  it  authorize  the  discoveir  or 
seizure  of,  or  other  interference  with,  any  property,  wnich 
is  expressly  exempted  by  law  from  levy  ana  sale,  oy  virtue 
of  an  execution ;  or  any  money,  thing  in  action,  or  other 
property  held  in  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  a  person  other  than  the  judgment  debtor  ; 
or  the  earnings  of  the  judgment  debtor  for  hi^  personal 
services,  rendered  within  sixty  davs  next  before  the  com- 
mencement of  the  action,  where  it  Is  made  to  appear,  by  his 
oath  or  otherwise,  that  those  earnings  are  necessary  for  the 
use  of  a  family,  wholly  or  partly  supported  by  his  labor. 

ARTICLE  SECOND. 

ACTTOK  BY  A  PRIVATB  PERSON  UPON  AN  OFFICIAL  BONI>. 


I  1880.  Application  for  leavt  to 
sue  sberiff^B  bond ; 
proof  required. 

1881.  Oraer  granting  leave  ;  ac- 
tion therenpon. 

1889.  Snccesfflve  actions. 

1888.  Indorftement  upon  execa- 
tion. 

1884.  Collection  of  execntion  ; 

when  a  defence  to  sub- 
Bequent  action. 

1885.  Wben  claimanta  entitled 

to  ratable  distribation. 

1886.  Action  opon  a  nirrogate^f 

bond. 


{  1887.  Action  upon    a    county 

treasarer^  bond. 
1888.  Action  upon  ofBcial  bonds 

of  otber  officers. 
1880.  Actions,  etc.,  under  the 

last  three  sections,  r^- 

nlated. 

1890,  Receivers,  etc.,  deemed 

public  oiBcers. 

1891.  Demand  of  money;  when 

neceasaiy  before  appli- 
cation. 
180B.  Application  may  be  made 
ezpart«« 
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J  1880.    [Am*d  1895,  arMndnumt  io  take  effed  January  1,   f  "'^J?]^ 
189C.]    Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner   ^^^1 
committed  to  his  custody,  or  is  guilt j  of  any  other  action-    6  Mlio.  689. 
able  defanlt  or  misconduct  in  his  office,  the  person  injured 
thereby  may  apply  to  the  supreme  court  for  le.iTe  to  prose- 
cute the  sheriff's  official  bond.    The  application  must  be 
accompanied  with  proof,  by  affidavit,  of  the  def  auU  or  mis- 
conduct complained  of,  and  thnt  satisfaction  of  the  snme  has 
not  been  received;  and  with  a  certified  copy  of  the  official 
bond. 

g  1881*  Upon  snch  an  applic  ition,  the  court  must  grant 
an  order,  permitting  the  applicant  to  maintain  an  action 
upon  the  bond.  The  action  must  be  brought,  in  the  court 
which  cranted  the  order,  by  the  applicant  as  plaintiff;  and 
it  m<iy  be  maintained,  as  if  the  applicant  was  the  obligee 
named  in  the  bond,  except  as  otherwise  expressly  prescribed 
in  this  article. 

1 1882.  [Am*d  1895,  arMndmeni  to  take  effed  Jarnuiry  1, 
1896.]  The  same,  or  any  other  applicant,  may,  in  like 
manner,  either  before  or  after  judgment  in  the  first  action, 
obtain  an  order,  permitting  him  to  maintain  another  action. 
in  the  same  court,  upon  the  same  bond,  for  another  default 
or  misconduct  An^  number  of  such  orders  may  be  succes- 
sively made;  and  neither  of  the  acti  ns  authorized  thereby 
is  nffected  by  the  pendency  of,  or  the  recovery  of  judgment 
in  any  other,  except  as  otherwise  expressly  prescribed  in 
this  article. 

§  1888.  Where  an  execution  is  issued  upon  a  Judgment, 
recovered  against  the  sheriff  and  any  of  his  sureties,  in  an 
action,  brought  pursuant  to  the  last  four  sections,  the 
plaintiff's  attorney  must  indorse  thereon  a  direction  to 
collect  the  same,  in  the  first  place,  out  of  the  property  of 
the  sheriff,  and,  if  sufficient  property  of  the  sheriff  cannot 
be  found,  then  to  collect,  the  deficiency  out  of  the  prop- 
erty of  ^e  surety  or  sureties. 

g  1884.  It  is  a  defence  by  a  surety,  against  whom  an 
action  is  brought  upon  a  sheriff's  officisu  bond,  that  he,  or 
any  other  surety  or  sureties,  have  been  or  will  be  compelled, 
for  want  of  sufficient  property  of  the  sheriff,  to  pay,  upon 
one  or  more  judgments  recovered  against  him  or  them, 
upon  the  same  bond,  an  aggregate  amount,  exclusive  of 
costs,  officers'  fees,  and  expenses,  equal  to  the  sum  for 
which  the  defendant  is  liable,  by  reason  of  the  bond.  It  is 
a  partial  defence,  that  the  difference  between  the  agCTegate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the 
defendant  is  thus  liable,  is  less  than  the  amount  of  the 
plaintiff's  demand. 

g  1886.  If  the  aggregate  amount  of  the  liabilities,  which 
mls^ht  be  recovered  i)y  actions  upon  tlie  sheriff's  offlcial 
bond,  as  prescribed  in  this  article,  exceeds  the  sum  for 
Which  the  eureties  are  liable,  the  court  must,  upon  the 
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|1164,8abd. 

9,     Conaol. 

Act. 

22  Week. 

Dig.  140. 

illM.sabd. 
,       GODBOL 

Act 


fllM^eabd. 

a,     Consol. 

Act. 

6  Miso.  632. 


|ll.'i4,i>abd. 

4,     Conaol. 

Act. 

Id.  Babd.  5. 


application  of  a  person  who  has  obtained  leave  to  prosecute 
the  bond,  made  upon  notice  to  the  plaintiff's  attorney,  in 
each  action  tiien  pending  upon  the  sheriff's  official  bond, 
and  in  each  uncollected  judgment  recovered  thereupon, 
direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  01  the  property  of  the  sureties,  among  the  persons 
in  favor  of  whom  the  liabilities  have  accrued,  in  proportion 
to  the  amount  which  each  one  is  entitled  to  recover ;  to  be 
ascertained  by  a  reference,  or  in  such  other  manner  as  the 
court  directs.  For  the  purposes  of  the  motion,  an  order 
may  be  made  by  a  judge,  forbidding  the  payment,  to  the 
plamtiff  in  any  acUon,  of  the  sum  collected  or  to  be  col- 
lected, by  virtue  of  a  judgment  therein.  But  this  section 
does  not  authorize  the  coiu't  to  compel  a  plaintiff  to  refimd 
any  money,  collected  and  received  by  him,  in  good  faith, 
betore  service  or  notice  of  such  an  oraer. 

g  1880.  Where  a  surro^te.  or  an  officer  acting  as  sur- 
rogate, is  guilty  of  any  actionable  default  or  misconduct  in 
his  office,  the  person  injured  thereby  may  apply  for  leave 
to  prosecute  the  delinquent's  official  bond. 

§  1887.  Where  a  certified  copy  of  the  order  or  judgment 
of  a  court,  directing  a  county  treasurer  to  pay  or  deliver, 
to  one  or  more  persons  dei^ignated  therein,  any  money, 
stocks,  securities,  or  other  investments  held  by  him,  subject 
to  the  direction  of  that  court,  is  served  upon  the  county 
treasurer,  if  he  fails  to  obey  the  direction,  the  person  injured 
thereby  may  apply  for  leave  to  prosecute  his  official  bond. 
Service  upon  a  county  treasurer,  as  required  by  this  section, 
may  be  made  personally,  or  by  leaving  the  paper,  either  at 
his  office,  during  his  absence  therefrom,  with  a  person  of 
suitable  a^e  and  discretion,  having  charge  of  the  office,  or 
at  his  residence,  or  his  last  residence  within  the  county, 
with  a  person  of  suitable  age  and  discretion. 

§  1888.  Where  a  public  officer  is  required  to  give  an 
official  bond  to  the  people,  and  special  provision  is  not  made 
by  law,  for  the  prosecution  of  the  bond,  by  or  for  the 
benefit  of  a  person,  who  has  sustained,  by  his  default,  de- 
linquency, or  misconduct,  an  injury,  for  which  the  sureties 
upon  the  bond  are  liable,  such  a  person  may  apply  for  leave 
to  prosecute  the  delinquent's  official  bond. 

§  1 889.  Sections  one  thousand  eight  hundred  and  eighty 
to  one  thousand  eight  hundred  and  eighty-five  of  this  act. 
both  inclusive,  govern  an  application,  made  as  prescribed 
in  either  of  the  last  three  sections,  and  each  action  brought 
pursuant  to  an  order  made  thereupon,  as  if  the  delinquent 
ofBk^r  and  his  sureties  were  named  therein  instead  of  the 
sheriff  and  his  sureties. 

§  1890.  A  receiver,  an  assignee  of  an  insolvent  debtor, 
or  a  trustee  or  other  officer,  appointed  by  a  court  or  a  judge, 
is  a  public  officer,  within  the  meaning  of  the  last  section 
but  one  ;  but  where  he  w^as  appointed  iij  or  pursuant  to  the 
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order  of  a  court,  or  in  a  special  proceeding  specified  in  title 
twelfth  of  chapter  seventeen th  of  this  act,  the  application 
for  leave  to  prosecute  his  official  bond  must  be  made  to  the 
court  by  which,  or  pursuant  to  whose  order,  he  was  ap- 
pointed, or  in  which  the  judgment  was  rendered,  as  the 
case  may  be.  An  acdon,  Inrought  as  pi  escribed  in  this  sec- 
tion, must  be  brought  in  the  court  to  which  application  is 
made  for  leave  to  bring  it. 

§  1891.  Where  the  default,  by  reason  of  which  an  8  Misc.  687. 
application  for  leave  to  prosecute  an  official  bond  is  made, 
as  prescribed  in  this  article,  consists  of  the  non-payment  of 
money,  and  special  provision  is  not  otherwise  made  by  law, 
the  applicant  must  prove  a  demand  of  the  money  from  the 
ofiflcer,  or  that  a  demand  cannot  be  made,  with  due  dili- 
gence. But  such  proof  is  not  necessary,  where  the  appli- 
cant has  recovered  a  Judgment  against  the  officer. 

§  1898.  An  application  for  leave  to  prosecute  an  official  ishiicTO. 
bond,  as  prescribed  in  this  article,  may  be  made  without 
notice ;  but,  in  that  case,  the  officer,  or  either  of  his  sureties, 
may  apply,  upon  notice,  to  vacate  an  order  permitting  the 
applicant  to  maintain  an  action,  upon  any  ground,  showing 
that  it  ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

Action  bt  a  friyate  Pekbon  for  a  Pekaltt  ob 

Forfeiture. 

I  1893.  Action  by  person  specially     $  1896.  Id. ;  ^hen  not  barred  by  a 
affgrieveoL  collnslve  reooyery. 

1894.  Action    by  common    in-        1897.  Indorsement    upon    sum* 

former.  mons. 

1896.  Id. ;  serylce  of  snmmons.  1898.  When  part  of  a  penalty 

may  be  recovered. 

§  1898.  Where  a  penalty  or  forfeiture  is  given,  by  a 
statute,  to  a  person  aggrieved  by  the  act  or  omission  of 
another,  the  person-  to  whom  it  is  given,  miiy,  if  it  is 
pecuniary,  maintain  an  action  to  recover  the  amount 
thereof ;  or.  if  it  consists  of  the  forfeiture  of  a  chattel,  he  -" 
may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 

§  1894.  Where  a  penalty  or  forfeiture  is  given,  by  a 
statute,  to  any  person  who  sues  therefor,  an  action  1o  re- 
cover it  may  be  maintained  bv  any  person,  in  his  own 
name ;  but  the  action  cannot  be  compromised  or  settled, 
without  the  leave  of  the  court  in  which  it  is  brought. 

g  1896.  The  summons  in  an  action,  brought  as  pre- 
scribed in  theiast  section,  can  be  served  only  by  an  officer, 
authorized  by  law  to  collect  an  execution,  issued  out  of  the 
same  court.  The  summons,  when  issued,  ciinnot  be  coun- 
termanded by  the  plaintiff,  before  the  service  thereof ;  and 
immediately  after  it  has  been  served,  the  officer,  who  served 
it,  must  file  it,  with  his  certificate  of  service^  in  the  office 
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of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to   the 
magistrate  by  whom  it  was  issued ;  as  the  case  requires. 

g  1896.  In  an  action  to  recover  a  penalty  or  forfeiture, 
given  by  a  statute,  brought  by  any  person,  other  than  the 
person  aggrieved  or  a  public  officer,  the  plaintiff  may  re- 
cover, notwithstanding  the  recovery  of  a  judgment,  for  or 
against  the  defendant,  in  an  action  brought  therefor  by 
another  person,  if  he  establishes  that  the  former  judgment 
was  recovered  coUusively  and  fraudulently. 

*  ClT.  Pro.  g  1897.  In  an  action  to  recover  a  penalty  or  forfeiture. 
MHan,  113.  g}^^^  ^Y  &  statute,  if  a  copy  of  the  complaint  is  not  delivered 
Id.  271.*  '^  to  the  defendant  with  a  copy  of  the  summons,  a  general 
0  ciT.  Pro.  reference  to  the  statute  must  be  endorsed  upon  the  copy  of 
M  269.  ^^®  summons  so  delivered,  in  the  following  form,  "  Accord- 
is'  Abb.  N.  ing  to  the  provisions  of/'  etc. ;  adding  such  a  description  of 
c.  4^1.  the  statute,  as  will  identify  it  with  convenient  certainty. 
86  N '?^'  ^^^  *^^^  spMBcifying  the  section,  if  penalties  or  forfeitures 
State  Rep.  are  given,  in  different  sections  thereof,  for  different  acts  or 
007.  onussiODs. 

§  1898.  Where  a  statute  gives  a  pecuniary  penalty  or 
forfeiture,  not  exceeding  a  specified  sum,  an  action  may  be 
maintained  to  recover  the  sum  specified;  and  the  court, 
jury,  or  referee,  by  which  or  by  whom  the  issues  of  fact 
are  tried,  or,  where  judgment  is  taken  by  default  for  fail- 
ure to  appear  or  plead,  the  damages  are  ascertained,  may 
award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof, 
as  it  or  he  deems  proportionate  to  the  offence. 

ARTICLE  FOURTH. 
Cbbtain  Actions  to  recovbr  Damages  pob  Wbokob. 

I  1099.  Ciyil  and  criminal  proee-       }  190S.  Id.;  for  whoee benefit. 

cations  not  merged.  1901.  Id. ;  amount  of  recovery. 

1900.  Action  foranine;,  etc.,  in  19(K>.  Next  of  kin  defined. 

name  of  another.  Made  1906.  Action  for  alander  of  » 

alao  a  misdemeanor.  woman. 

1901.  Treble  and  other  increased  1907.  When  action  for  libel  can- 

damages  to  be  recov-  not  be  maintained, 

ered.  1906.  The  last  section  qoalifled. 

1902.  Action  for  causing  death 

by  negligence,  etc. 

§  1899.  Where  the  violation  of  a  right  admits  of  a 
civil  and  also  of  a  criminal  prosecution,  the  one  is  not 
merged  in  the  other. 

g  1900.  If  a  person,  vexatiouslv  or  maliciously,  in  the 
name  of  another  hut  without  the  latter's  consent,  or  in  the 
name  of  an  unknown  person,  commences  or  continues,  or 
causes  to  he  commenced  or  continued,  an  action  or  special 
proceeding,  in  a  court,  of  record  or  not  of  record,  or  a 
special  proceeding  before  a  judge  or  a  justice  of  the  peace  ; 
or  takes,  or  causes  to  be  taken,  any  proceeding,  in  the 
course  of  an  action  or  special  proceeding  in  Ruch  a  court, 
or  before  such  an  officer,  either  before  or  after  Judgment  or 
Other  final  detennination ;  An  ftction,  to  recover  damages 
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therefor,  may  be  maintained  against  him,  br  the  adyerao 
party  to  the  action  or  special  proceeding ;  ana  a  like  action 
may  be  maintained  by  the  person,  if  any,  whose  name  wag 
thus  used.  lie  is  also  guilty  of  a  misdemeanor,  punish* 
able  by  imprisonment,  not  exceeding  six  months. 

§  1901.  In  an  action,  brought  by  the  adyerse  party,  as 
prescribed  in  the  last  section,  the  plaintiff,  if  he  recovers 
final  judgment,  is  entitled  lo  recover  treble  damages.  In 
an  action,  brought  by  the  person  whose  name  was  used, 
as  prescribed  in  the  last  section,  the  plaintiff  is  entitled  to 
recover  his  actual  damages,  and  two  hundred  and  fifty 
dollars  in  addition  thereto. 

g  1908,  The  executor  or  administrator  of  a  decedent,  n  Abb.  N. 

who  has  left,  him  or  her  surviving,  a  husband,  wife,  or  g.  2:8. 

next  of  kin,  may  maintain  an  action  to  recover  damages  no  Id  6^ 

forawron^ul  act,  neglect,  or  default,  by  which  theae-  117  id.  64^. 

cedent's  death  was  caused,  against  a  natural  person  who,  so  N.  Y. 
or  a  corporation  which,  would  have  been  hable  to  an  action     ®***®  '^* 

in  favor  of  the  decedent,  by  reason  thereof,  if  death  had  39  Abb.N.c 

not  eusued«     Such  an  action  must  be  commenced  within  29in. 

two  years  after  the  decedent's  death.  jj^'^'*'''*'-^' 

§  1008.  The  damaees  recovered  in  an  action,  brought  i*i^Y^*^*'' 
as  prescribed  in  the  last  section,  are  exclusively  for  the  guteBep. 
benefit  of  the  decedent's  husband  or  wife,  and  next  of  kin ;  iHi 

and,  when  they  are  collected,  they  miist  be  distributed  by 
the  plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  hb 
hands,  after  payment  of  all  debts,  and  expenses  of  adminis- 
tration. But  the  plaintiff  may  deduct  therefrom  the  ex- 
penses  of  the  action,  and  his  commissions  upon  the  reri* 
due ;  which  must  be  allowed  by  the  surrogate,  upon  notice, 
given  in  such  a  manner  and  to  such  persons,  as  the  surro- 
gate deems  proper. 
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a  sum  as  tne  jury,  upon  a  writ  of  mqniry, ^ ,  ^.,    . 

where  issues  of  £  ct  are  tried  without  a  jury,  the  court  or  the  39  j^^^  jj^q^ 
referee,  deems  to  be  a  fair  and  juste  mpensation  for  the  peeu-  291n. 
niary  injuries,  resulting  from  the  decedent's  death,  to  the 
person  or  persons,  for  whose  benefit  the  action  is  brought. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk 
must  add  to  the  sum  so  awarded,  interest  thereupon  from  the 
decedent's  le  ith,  and  include  it  in  the  judgment.  The  in- 
quisition, verdict,  report,  or  decision  may  specify  the  day 
teom  which  interest  is  to  be  computed;  if  it  omits  so  to  do, 
the  d-iy  m  ly  be  determined  by  the  clerk,  upon  affidavits. 

§  1935*     Thij  term,  **next  of  kin,"  us  used  in  the  fore- 
going sections,  has  the   meaning  specified  in  section  one    ^49^ 
thousand  eight  hundred  and  seventy  of  this  act.  142N.T.aoo. 

i  1906.  ^  In  an  action  of  slander,  brought  by  a  woman,    l38K.r.5i7. 
for  words  imputing  up  chastity  to  her,  it  is  not  necessarj'  to 

*  The  liiaitatioQ  of  the  auaouut  recoverable  Id  actioDB  for  (]ania(,e0 
for  iTtJtirl  ^a  re.^nltlQK  in  death  was  ubrogated  1>y  Arlirlo  I,  8<  ction  18,  of 
the  Conatitntioo  adopted  In  \8'H.  TIiIr  proTipion  of  the  Coii^titutlnn 
WADt  into  effect  January  1.  l'>95.  C  946,  L.  1896  a"  ending  |  1904  of  tb« 
tvde  of  Oivil  Procedure  does  not,  ao  far  aa  8  19G4  ia  concerned,  go  into 
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allege  or  prove  special  damages.  If  the  plaintiff  is  married, 
the  damages  recovered  are  her  separate  property. 

45  Hun,  190.  §  1907.  An  action,  civil  or  criminal,  cannot  be  main- 
tained against  a  reporter,  editor,  publisher,  or  proprietor 
of  a  newspaper,  for  the  publication  therein  of  a  fair  aod 
true  report  of  any  judicial,  legislative,  or  other  public  and 
official  proceedings,  without  proving  actual  malice  in 
making  the  report. 

§  1008.  The  last  section  does  not  apply  to  a  lil)cl,  con- 
tained in  the  heading  of  the  report ;  or  iu  any  other  matter^ 
added  by  any  person  concerned  in  the  publication  ;  or  in 
the  report  of  any  thing  said  or  done,  at  the  time  and  place 
of  the  public  and  official  proceedings,  which  was  not  a  x>art 
thereof. 

ARTICLE  FIFTH. 

MlSGBLLANBOUS  ACTIONS  AND  RiGHTS  OF  ACTION. 

1 1009.  When  transferee  of  claim  $  1913.  Action     npon    judgment 

or   demand    may   sac.  refulnted. 

Rights  of  defendant,  etc.  1014.  Ancillary  action   for  dU- 

1910.  What  claims  or  demands  covery  aboiis*hed. 

may  be  transferred.  1015.  Action  upou  a  penal  bond. 

1911.  Id. ;   cause  of  action  for  1016.  Action  by  sarety  or  tros^ 

usury.  tee  to  recover  cof  ts,  etc. 

1918.  Judgment ;  when  assign-  1917.  Action  npon  loe^t  ncgoti*- 

aole.  ble  paper. 

1918.  The  last  section  qualified. 

OMiso.  71.  g  1009.  Where  a  claim  or  demand  can  be  transferred, 
fhe  transfer  thereof  passes  an  interest,  which  the  tran.sferee 
may  enforce  by  an  action  or  special  proceeding,  or  inter- 
pose as  a  defence  or  counterclaim,  in  his  own  name,  as  the 
transferor  might  have  done;  subject  to  any  defence  or 
coimterclaim,  existing  against  the  transferor,  before  notice 
of  the  transfer,  or  against  the  transferee.  But  this  section 
does  not  apply,  where  the  rights  or  liabilities  of  a  party  to 
a  claim  or  demand,  which  is  transferred,  are  regulated  by 
special  provision  of  law  ;  nor  does  it  vary  the  rights  or  lia- 
bilities of  a  party  to  a  negotiable  instrument,  which  is  trans- 
ferred. 

80  Hun,  891.  §  1010.  Any  claim  or  demand  can  be  transferred,  ex- 
cept in  one  of  the  following  cases : 

1.  Where  it  is  to  recover  damages  for  a  personal  injury, 
or  for  a  breach  of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made 
void  by  a  statute  of  the  State  ;  or  upon  a  claim  to  or  inter- 
est in  real  property,  a  grant  of  which,  by  the  transferor^ 
would  be  void  by  such  a  statute. 

8.  Where  a  transfer  thereof  is  expressly  forbidden  by  a 
statute  of  the  State,  or  of  the  United  States,  or  w^ould  con- 
travene public  policy. 

fIN.T.  §1011.  A  cause  of  action  to  cancel,  or  otherwise  affect, 

Stat*  Bep.   an  instrument  executed,  or  an  act  done,  as  security  for  a 

^'*  usurious  loan  or  forbearance,  can  be  thus  transferredr 
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where  the  iDStrament  or  act  creates  a  specific  charge  upon 
property,  which  is  also  transferred  in  disaffirmance  thereof, 
and  not  otherwise;  but,  in  that  case,  the  transferee  does 
not  succeed  to  the  right,  conferred  by  statute  upon  the 
borrower  to  procure  relief,  without  paying,  or  offering  to 
pay,  any  part  of  the  sum  or  thing  loaned. 

§  1 9 1 8.  A  Judgment  for  a  sum  of  money,  or  directing  the  72  Hun,  MS 
pajrnient  of  a  sum  of  money,  recovered  upon  any  cause  of 
action,  may  be  transferred ;  but  if  it  is  vacated  or  reverced, 
the  transfer  thereof  does  not  transfer  the  cause  of  action, 
unless  the  latter  was  transferable  before  the  judgment  was 
recovered. 

§  id  I'd.     [Am'd  1896.]    Except  in  a  case  where  it  is  other   29  Hon,  261 
wise  specially  prescribed  in  this  act,  an  action  upon  a  judg-  «0IJ.  ^(^ 
ment  for  a  sum  of  money,  rendered  in  a  court  of  reoord  of  SI«?****  ^*^ 
the  state,  can  not  be  maintained  between  tJie  original  parties 
to  the  J  ndgment,  unless,  either  : 

1.  Ufew,  added  189^5,  to  take  fffid  September  1, 1896.]  Ten 
years  have  elapsed  since  the  docketing  of  such  judsment;  or, 

2.  It  was  rendered  ag.iinst  the  defendant  by  default,  for 
want  of  an  appearance  or  pleading,  and  the  sntiiiuons  was 
served  upon  him  otherwise  than  personally;  or, 

3.  The  court  in  which  the  action  is  broaght  has  previously 
made  an  order  grantiog  leave  to  bring  it.    Notice  of  the  ap- 

plio  ition  for  such  an  order  must  be  given  to  the  adverse  party,  « 

or  the  person  proposed  to  be  made  the  adverse  party,  person- 
ally, unless  it  satisfactorily  appears  to  the  court  that  persooal 
notice  can  not  be  given  with  due  diligence,  in  which  case 
notice  may  be  given  in  such  a  manner  as  the  court  directs. 

g  1914.  An  action  cannot  be  maintained,  to  obtain  a  si  Abb.  n. 
discovery  under  oath,  in  aid  of  the  prosecution  or  defence  c.  478. 
of  another  action.  ^  W-  ^'^^ 

§  1915.  A  bond  in  a  penal  sum,  executed  within  or  87Hun,rjB. 
without  the  State,  and  containing  a  condition  to  the  effect,    iS'JN.Y.sm. 
that  it  is  to  be  void,  upon  performance  of  any  act,  has  the    ^^  ^^^-  ^®' 
same  efifert,  for  the  purpose  of  matntaining  an  action  or 
special  proceeding,  or  two  or  more  successive  actions  or 
special  proceedings  thereupon,  as  if  it  contained  a  covenant 
to  pay  the  sum,   or  to  perform  the  act,  specified  in  the 
condition  thereof.     But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in 
the  aggregate,  exceed  the  penal  sum,  except  where  the  con- 
dition is  for  the  payment  of  money  ;  in  which  case,  they 
cannot  exceed  the  penal  sum,  with  interest  thereupon,  from 
the  time  when  the  defendant  made  default  in  the  perform- 
ance of  the  condition. 

§  1916.  A  surety,  Including  a  drawer  or  indorser,  may   5j  jjun  ao. 
recover,  in  an  action  against  his  principal ;  and  an  executor,  ' 

administrator,  or  other  trustee,  may,  where  the  trust  estate 
is  insufficient  to  reimburse  him,  recover,  in  an  action  against 
the  beneficiary  whom  he  rcprest^nts ;  his  reasonable  costs 
and  other  expenses,  incurred  necessarily  and  in  good  faith^ 
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in  the  prosecution  or  defence,  by  the  express  or  implied 
consent  of  the  principal  or  beneficiary  of  an  action  or  special 
proceeding,  relating  to  the  demand  secured,  or  to  the  trust 
estate,  as  the  case  requires.  This  section  does  not  affect 
any  special  agreement  relating  to  those  costs  and  expenses. 

196  M.Y.  4H  §  1 9 1 7.  Where  it  appears,  upon  the  trial  of  an  action, 
that  a  negotiable  promissory  note  or  bill  of  exchange,  upon 
which  the  action,  or  a  counterclaim  interposed  in  the 
action,  is  founded,  was  lost,  while  it  belonged  to  the  party 
claiming  the  amount  due  thereupon,  he  may  prove  the  con- 
tents thereof,  by  parol  or  other  secondary  evidence,  and 
may  recover  or  set  off  the  amoLint  due  thereupon,  as  if  it 
was  produced.  But  for  that  purpa«»e,  he  must  give  to  the  ad- 
verse party  a  written  undertaking,  in  a  sum  fixed  by  I  he 
judge  or  the  referee,  not  less  than  twice  the  amount  of  the 
note  or  bill,  with  at  least  two  sureties,  approved  by  the 
judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  and  personal  representatives, 
against  any  claim  by  any  other  peison,  on  account  of  the 
note  or  bill,  and  against  all  costs  and  expenses,  by  reason 
of  such  a  claim. 

§  1918.  But  where  an  acMon  is  prosecuted  or  defended 
by  the  people  of  the  State,  or  by  a  public  officer  in  their 
behalf,  the  people,  or  the  public  oflScer,  may  prove  the  con- 
tents of  a  lost  note  or  bill  of  exchange,  by  parol  or  other 
secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  without  giving  any  security  to  the  adverse 
party. 

TITLE  V. 

OtTier  actions  by  or  against  particular  parties. 

Abticlb  1.  Action  by  or  against  an  nnincorporated  asBociation. 

S.  Actions  Dv  or  against  certain  county,  town,  and  mnnicU 

pal  omcers. 
8.  Acuons,  and  rights  of  action,  against  and  between  joint 

debtors. 

ARTICLE  FIRST. 

Action  by  or  against  an  unincorporated 

Association. 

1 1910.  Actions,  etc.,  by  or  against  $  1829.  Sabseqnent  action  against 

associations  of  8!!ven  or  members, 

more  persons.  1923.  This    article  permiseiTe: 

1980.  Proceedings    In    case    of  effect  npon    statute  or 

death,  etc.  limitations. 
1931.  Effect  of  judgment ;   cxe-  1924.  When   objection   of  mis- 
cation  thereupon.  comer,  etc.,    of  parties 

not  available. 

10  Abb.  N.  8  1919,  An  action  or  special  proceeding  may  be  main- 

C.  25i.  *     '  tained,  by  the  president  or  treasurer  of  an  unincorporated 

fop*^"  ^^'  association,  consisting  of  seven  or  more  persons,  to  recover 

81  Hon,  576.  ^^Z  P^perty,  or  upon  any  cause  of  action,  for  or  upon 

as  Id.  318.  which  all  the  associates  may  maintain  such  an  action  or 
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special  proceeding,  by  reason  of  their  interest  or  ownershit)  8  civ.  Pro. 
therein,  either  jointly  or  ia  common.     An  action  or  special   Jg^'iKK  w 
proceeding  may  be  maintained,  against  the  president  or  c.  88.    * 
treasurer  of  such  an  association,  to  recover  any  property,   21  Id.  88. 
or  upon  any  cause  of  action,  for  or  upon  which  the  plain-  woN.T.aw. 
tiff  may  maintain  such  an  action  or  special  picceeding,  ^^J^i^^'^j. 
against  all  the  associates,  by  reason  of  their  interest  or  834. 
ownership,  or  claim  of  owner.^hip  therein,  either  jointly  or 
in  common,   or  their  liability  therefor,  either  jointly  or 
severally.    Any  partnership,  or  other  company  of  persons, 
which  has  a  president  or  treasurer,  is  deemed  an  associa- 
tion, within  the  meaning  of  thii  section. 

§  1980.  The  death  or  legal  incapacity  of  a  member  of 
the  association  does  not  affect  an  action  or  special  proceed- 
ing, brought  as  pn  scribed  in  tlie  last  section.  If  the 
officer,  by  or  against  whom  it  U  brought,  dies,  is  removed, 
resigns,  or  becomes  otherwise  incapacitated,  during  the 
pendency  thereof,  the  court  must  make  an  order,  directing 
it  to  be  continued  by  or  against  his  successor  in  office,  or 
any  other  officer,  by  or  against  whom  it  might  have  been 
originally  commenced. 

§  1981.  In  such  an  action,  the  officer  against  whom  it 
is  brought  cannot  be  arrested  ;  and  a  judgment  against  him 
does  not  authorize  an  execution  to  be  issued  against  his 
property,  or  his  person;  nor  do3S  the  docketing  thereof 
bind  his  real  property  or  chntteh  real.  Where  such  a  Judg- 
ment is  for  a  sura  of  money,  r.n  exi'cution  issued  thereupon 
must  require  the  sheriff  to  patisfy  the  same,  out  of  any  per- 
sonal property  belonging  to  the  association,  or  owned, 
joinrly  or  m  common,  by  all  the  members  thereof,  Omitting 
any  direction  respecting  real  property, 

%  1988.  Where  an  action  has  been  brought  against  an  39Abb.N.a 
omcer,or  a  coun tercl  i  im  has  been  niiide,  in  an  action  brought  ^^* 
by  an  officer  as  prescribed  in  the  last  three  sections,  another 
action,  for  the  same  cause,  shall  not  be  brought  against  the 
members  ^f  the  association,  or  any  of  them,  imtil  after  final 
judgment  in  the  first  action,  and  the  return,  wholly  or 
parUy  unsatisfied  or  unexecuted,  of  an  execution  issued 
thereupon.  After  such  a  return,  the  party  in  whose  favor 
the  execution  was  issued,  may  maintain  an  action,  as  fol- 
lows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering 
upon  a  counterclaim,  he  may  maintain  an  action  against  the 
members  of  the  association,  or,  in  a  proper  case,  against  any 
of  them,  as  if  the  first  action  had  not  been  brought,  or  the 
counterclaim  had  not  been  made,  as  the  case  requires  ;  and 
he  may  recover  therein,  as  part  of  his  damages,  the  costs  of 
the  first  action,  or  so  much  thereof,  as  the  sum.  collected  hj 
virtue  of  the  execution,  was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within 
•ubdiviinoa  first  of  this  section,  he  may  maintain  an  action^ 
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to  X60oyer  the  Bom  remaimiig  xinooUeoted,  against  the  pef- 
sons  who  oomposed  the  aesooiatioD,  when  the  aodon  against 
him  was  oommenoed«  or  the  snrTiTors  of  them. 

Bat  this  section  does  not  affect  the  nght  of  the  person,  in 
whosefayor  the  judgment  in  the  first  action  was  rendered, 
to  enforce  a  bood  or  undertaking,  given  in  the  course  of  Uie 
proceedings  therein. 

S9  Abb.  It.      §  1928*    This  article  does  not  prevent  an  action  from 
C.  884.  being  brought  by  or  against  all  the  members  of  an  associa- 

tion, except  as  prescribed  in  the  last  section.  Where  an  ac- 
tio u  is  brought  against  the  members  of  the  association,  as 
prescribed  in  suMiTlsion  first  of  the  lost  section  the  time 
between  the  commencement  of  the  action  by  or  agaiust  the 
officer,  and  the  return  of  the  first  execution  issued  upon  the 
final  judgment  rendered  therein,  is  not  a  part  of  the  time 
limited  by  law,  for  the  commencement  of  the  second  action. 

§  1924*  Section  one  thousand  eight  hundred  and  thir- 
teen of  tijie  act  applies  to  an  action  brought,  as  prescribed 
in  the  last  section  out  one,  against  the  members  of  any  asso- 
ciation, which  keeps  a  book  for  the  entry  ot  changes  m  the 
membership  of  the  association,  or  the  ownership  of  its 
property  and  to  each  book  so  k^pt. 

ABTICLK  SECOND. 

Actions   bt   ob    against    certain    Gountt,    Town,     and 

Municipal  Officsbs. 

I  1925.  Action    by     a    taxpayer       9  1929.  Designation  of  anch  offl- 
af(«in8t  a  public  officer.  cera  in   the  mtmmoos, 

1026.  ActlonB  by  certain  specified       ^^  SuSSisor  may  be  anbati. 

1927.  Actions  against  such  offi-  1931.  When  ezeoation  against 

cera.  offloer  not  to  issne. 

1928.  The    last    two    sections 

qnallfled. 

97  Hun,  890.      S  1W6.     [Am'd  1892.]    An  notion  to  obtain  a  jadgment^ 

18 Daly,  16.    preventing  waste  of.  or  injury  to,  the  estate,  funics  or  other 

iQs^Y  hn    P'opertj  of  a  county,  town,  city  or  incorporated  village  of 

iMidrsil!^'  tho  State,  may  be  maintained  against  any  officer  thereof,  or 

180  Id.'  894!    any  agent,  commissioner,  or  other  person,  acting  in  its  be* 

half,  either  by  a  citizen,  resident  therein,  or  by  a  corpora. 

tion,  who  is  assessed  for  and  is  liable  to  pay,  or,  within  one 

year  before  the  commencement  of  the  action,  has  paid,  h  tax 

therein.    This  section  does  not  affect  any  riKht  of  action  in 

fayor  of  a  county,  city,  town  or  incorporated  village,  or  any 

public  officer. 

74  Hun,  846.  §  1926.  Actlon9  by  certain  Rpecifted  offloers.  [Ain*d 
1897,  amendmerU  to  take  effect  l::eptember  1,  1897.1— An 
action  or  special  proceeding  may  be  msintained*  by 
the  tru'^tee  or  trustees  of  a  S(^hool  district ;  the  overseer  or 
overseers  r  f  ibe  poor  of  a  village,  or  city  ;  the  oonnty  su- 
perintendent or  superintendents  of  the  poor ;  or  the  super* 
visors  of  a  county,  upon  a  contrnct,  lawfully  made  witb 


C§  1927-ld31     MITNICIPAL  OFFICERS.  103. 

those  officers  or  tbeir  predeoessors,  in  their  offlcial  C'ip>ic  t>  ; 
to  enforce  a  liability  created,  or  a  duty  enjoined,  by  law, 
rp'>n  thnne  offioerg,  or  tb*^  bo'ly  represented  by  tbera  ;  to 
re^'over  a  p*»na'ty  or  ••  f orf eitni e  friyen  to  thnse  officpr«  or 
the  l»ody  represented  by  them,  or  t  >  re"»over  dimaces  for  an 
injury  to  tne  property  or  rig) its  of  those  offi  ers.  or  the 
bi)dy  represented  by  them  ;  although  the  ctuse  of  notion 
accrued  before  the  commencement  of  their  term  of  office, 

§  1987.  An  action  or  special  proceeding  may  be  main* 
tainetl.  against  any  of  the  officers  specified  in  the  last  sec- 
tion, upon  any  cause  of  action,  which  accrues  against  them 
cr  has  accrued  against  their  predecessors,  or  upon  a  con- 
tract made  by  their  predecessors  in  their  official  capacity 
and  within  the  scope  of  their  authority. 

§  1928.  The  last  two  sections  do  not  apply  to  a  case, 
where  it  is  specially  prescribed  by  law,  that  an  action  may 
be  maintained,  by  or  against  the  body,  represented  by  an 
officer  designated  in  those  sections  ;  but,  in  such  a  case,  the 
prosecution  or  defence  of  the  action,  as  the  case  may  be, 
must  be  conducted  by  the  persons  then  in  office,  who 
represent  that  body. 

§  19  89.  In  an  action  or  special  proceeding,  brought  pur- 
suant to  section  one  thousand  nine  hundred  and  twenty -six 
or  section  one  thousand  nine  hundred  and  twenty-seven  of 
this  act,  the  officer, 'by  or  against  whom  it  is  brought,  must 
be  described  in  the  summons,  or  other  process  by  whidi  it 
is  commenced,  and  in  the  subsequent  proceeding  therein, 
by  his  individual  name,  wiUi  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be 
taken  by  the  answer,  or,  in  a  special  proceeding,  before  the 
close  of  the  case,  on  the  part  of  the  defendant :  otherwise 
it  is  waived. 

g  1930.  In  such  an  action  or  special  proceeding,  the  soHiin,4i. 
court  must,  in  a  proper  case,  substitute  a  successor  in  office,   6  Civ.  prc^ 
in  place  of  a  person  made  a  pafty  in  his  official  capacity,   ^^' 
who  has  died  or  ceased  to  hold  office  ;  but  such  a  successor 
shall  not  be  substituted  as  a  defendant,  without  his  con- 
sent, unless  at  least  fourteen  days'  notice  of  the  application 
for  the  substitution,  has  been  personally  served  upon  him. 

g  1.9dl«  An  execution  cannot  be  issued  upon  a  judg-  5  C!v.  Pro 
ment  for  a  sum  of  money,  rendered  against  an  officer  m  an-  ^^-    ^ 
action  or  special  proceeding,  brought  by  or  against  him,  in  i"^- *^-8*7 
his  official  capacity,  pursuant  to  this  article ;  except  where 
it  is  rendered  against  the  trustee  or  trustees  of  a  school  dis- 
trict, or  the  commissioner  or  commissioners  of  highways  of 
a  town.    In  either  of  those  cases,  an  execution  may  be 
issued  against  and  be  collected  out  of  the  property  of  the 
officer,  and  the  sum  collected  must  be  alloweid  to  him,  in 
the  settlement  of  his  official  acqounts,  except  as  otherwise 
8pedall7  preecrlhed  by  law. 
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ARTICLE  TEORD. 

Actions  asd  Rights  of  Action  against  and  bbtwskn 

JOINT  Dbbtobs. 


I  ion.  Jadgment  against  defend- 
anta  jointij  indebted, 
when  all  are  not  served. 

1988.  Effect  of  each  jnd^nenL 
1984  Execution  ;    indoraement 

therenpon. 

1985.  How  collected. 

1986.  Judgment^  how  docketed: 
>i        effect  or  docketing. 

19B7.  Action  to  chaige  defend- 
ants not  penonallj  snm- 
moned.  etc. 

1968.  Complaint  in  anch  action. 

1989.  Answer. 

1910.  Provisional  remedies. 


I  1941.  Jadgment 
19^  Joint  debtors  may  eom- 
ponnd  septtmtely.  Mode 
and  effect. 
1948.  Satisfying  jadgment. 
1944.  Bights  of  the  debtors  not 

released. 
194Sl  Action  aeainst  persons  en- 
^gagediD  transportation. 

1946.  Wnen  partner  not  sned 

remains  liable. 

1947.  Contlnnance    of  partner- 

ship bnslness  daring  ac- 
tion for  aocoonting,  etc 


I  1896  Con- 
aol.  Act 
181N.Y.191 


I  1896  Con 
aol.  Act 
8  Civ.  Pro. 


8  1088.  In  an  action,  wherein  the  compkint  demands 
judgment  for  a  sum  of  money  against  two  or  more  defend- 
ants, alleged  to  be  jointly  indebted  upon  contract,  if  the 
summons  is  serv^  upon  one  or  more,  but  not  upon  all  of 
the  defendants,  the  plaintiff  may  proceed  against  the  de- 
fendant or  defendants,  upon  whom  it  is  served,  unless  the 
court  otherwise  directs ;  and,  if  he  recovers  final  judgment, 
it  may  be  taken  against  all  the  defendants  thus  jointly  in- 
debted. 

S  1.9dd«  Such  aludraient  is  conclusive  evidence  of  the 
liability  of  each  defenoant,  upon  whom  the  summons  was 

rrsonally  served,  or  who  appeared  in  the  action.  Where 
is  taken  a^nst  a  defendant,  upon  whom  the  summons 
was  served  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  it  has  the  effect,  as  aeainst 
that  defendant,  specified  in  section  four  hundred  and  forty- 
five  of  this  act.  As  against  such  a  defendant,  who  is  al- 
lowed to  defend  after  judgment,  or  as  against  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  of  that  defendant  has 
been  established,  by  other  evidence. 

I  189S  Con-  g  1984.  An  execution  upon  such  a  judgment  must  be  is- 
sued, in  form,  against  all  the  defendants  ;  but  the  attorney 
for  the  lud^ent  creditor  must  indorse  thereupon  a  direc- 
tion to  the  ^eriff,  containing  the  name  of  each  defendant, 
who  was  not  summoned,  and  restricting  the  enforcement  of 
the  execution,  as  prescribed  in  the  next  section. 

§  1985.  An  execution  against  the  person,  issued  upon 
such  a  judgment,  shall  not  be  enforced  against  the  person 
of  a  defendant,  whose  name  is  so  indorsed  thereupon.  An 
execution  against  property,  iss\ied  upon  such  a  judgment, 
shall  not  be  levied  upon  the  sole  property  of  such  a  defend- 
ant ;  but  it  may  be  collected  out  of  personal  properly, 
owned  by  hinr*,  jointly  with  the  other  de^ndants,  who  were 
summoned,  or  with  any  of  them  ;  and  out  of  the  real  and 
personal  property  of  the  latter,  or  of  any  of  them. 


sol.  Act 


I  1896  Con. 
sol.  Act 


^ 
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§  1086.  Where  a  judgment  has  been  taken,  afl  pre-  1 1896  Oo» 
scribed  in  section  one  thousand  nine  hundred  and  thirty-  ^^  ^^ 
two  of  this  act,  the  clerk,  with  whom  the  judgment-roll  is 
filed,  must  write  upon  the  docket,  opposite  or  under  the 
Bsme  of  each  defendant,  upon  whom  the  summons  was  not 
served,  the  words,  "  not  summoned ; "  and  a  like  entrj 
must  be  made  by  each  coimty  clerk,  with  whom  the  judg- 
ment is  afterwards  docketed.  The  judgment  does  not,  by 
Yirtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section 
does  not  affect  the  plaintiff's  right  of  action,  to  charge  the 
judgment  upon  any  real  property. 

g  1987*  After  the  recovery  of  a  judgment  against  joint  98  N.T.  68l« 
debtors,  as  prescribed  in  section  one  thousand  nine  himdred  ^^  ^^  ^' 
and  thirty-two  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  de- 
fendants, who  were  not  summoned  in  the  original  action, 
to  procure  a  judgment,  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

§  1988.  The  complaint  in  such  an  action  must  be  veri- 
fied; must  contain  an  allegation  that  the  judj^ment  has 
not  been  paid  ;  and  must  state  the  sum,  remainmg  unpaid 
thereupon,  at  the  time  of  the  verification. 

g  1989,  The  defendant's  answer  is  restricted  to  de-  t  Cir.  Flow 
fences  or  counterclaims,  wfiich  he  might  have  made  in  ^^ 
the  ori^nal  action,  if  the  summons  therein  had  been  served 
upon  him,  when  it  was  first  served  upon  a  defendant 
jointly  indebted  with  him  ;  objections  to  the  judgment ; 
and  defences  or  counterclaims,  which  have  arisen  since  it 
was  rendered. 

§  1.940,  For  the  purx)oee  of  obtaining  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attachment,  the  action 
is  regarded  as  being  founded  upon  the  contract,  upon  which 
the  original  judgment  was  recovered. 

§  1941.  Where  the  judgment  is  in  favor  of  the  plaintiff, 
it  must  determine  the  sum  remaining  unpaid  upon  the 
ori^al  judgment ;  and  it  may  be  docketed,  and  an  exe- 
cution may  be  issued  thereupon,  as  if  it  was  a  ludgment  for 
the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs 
must  be  awarded,  as  if  the  action  was  brought  upon  the 
original  contract,  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

%  1948.   A  ^oint  debtor  may  make  a  separate  com-  MHiin,S90. 
position  with  his  creditor,  as  prescribed  in  this  section.   8  N.  Y.' 
Such  a  composition  discharges  the  debtor  making  it ;  and  f^^'y^R 
him  only.    The  creditor  must  execute  to  the  compounding  41^  y  sipp 
debtor  a  release  of  the  inc^btedness,  or  other  instrument  5.  *  ' 
exonerating  him  therefrom.    A  member  of  a  partnership 
cannot  thus  compound  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  consent  or  otherwise.  In 
that  case  the  instrument  must  release  or  exonerate  him, 
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from  all  liability  incurred  by  reason  of  his  connection  with 
the  partnership.    An  instrument,  specified  in  this  section* 
^  does  not  impair  the  creditor's  right  of  action  against  any 

other  joint  debtor,  or  his  right  to  take  any  proceeding 
a^inst  the  latter  ;  unless  an  intent  to  release  or  exonerate 
lum»  appears  affirmatively  upon  the  face  thereof. 

T8  Him,i.  §  1948.  An  instrument,  specified  in  the  last  section,  is 
deemed  a  sathtf action-piece,  for  the  purpose  of  discJiarging, 
aa  prescribed  in  section  one  thousand  two.hundrea  and 
sixty  of  this  act,  the  docket  of  a  judgment,  recovered  upon 
an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  iudgmeut  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  apecial 
entry  must  be  made  upon  the  docket,  to  the  effect,  that 
the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only. 

g  1944.  Where  a  joint  debtor  has  thus  compounded,  a 
joint  debtor,  who  has  not  compounded,  may  make  any 
defence  or  counterclaim,  or  have  any  other  relief,  as  against 
the  creditor,  to  which  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.  He  may  require  the 
compounding  debtor  to  contribute  his  ratable  proportion  of 
the  joint  debt,  or  of  the  partnership  debts,  as  the  case  may 
be,  as  if  the  latter  had  not  been  discharged. 

§  1946.  In  an  action  brought  against  one  or  more 
persons,  engaged,  as  a  joint- stock  association,  partnership, 
or  otherwise,  m  the  periodical  transportation  ot  passengers 
or  property,  an  objection,  to  any  of  the  proceedings,  cannot 
be  taken  by  a  person  properly  made  a  defendant,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defend- 
ant, a  person  not  jointly  engaged  with  him  in  that  business, 
or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
him  a  person  so  jointly  engaged,  unless  the  persons  so  en- 
gaged have,  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in 
which  they  transport  passengers  or  property,  a  statement, 
showing  the  names  of  all  of  them.  A  statement  so  filed,  is 
conclusive,  for  the  purposes  specified  in  this  section,  aa 
against  the  persons  filing  it,  until  thirty  days  after  filing,  in 
like  manner,  a  new  statement,  showing  a  change  of  interest. 

29  Abb.  N.O.       §  1946*  Where,  for  any  cause,  one  or  more  partners  have 
^^^^ *  not  been  join ed  as  defendants  in  an  action  upon  a  partnership 

liability,  and  final  judgment  has  been  taken  against  the 
persons  made  defendants  therein,  the  plaintiff,  if  the  judg- 
ment remains  unsati  ^ed,  may  maintain  a  separate  action 
upon  the  same  demand,  against  each  omitted  partner,  set- 
ting forth  in  the  complaint  the  facts  specified  in  this  sec- 
tion, as  well  as  the  facts  constituting  his  cause  of  action 
upon  the  demand. 

§  1947.  In  an  action  brought  to  dissolve  a  partnership, 
or  for  aa  accoimting  between  partners,  or  affecting  the  con- 
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tinued  proflecution  of  the  business,  the  court  may,  in  its 
discretion,  bv  order,  authorize  the  partnership  business  to 
be  continued,  during  the  pendency  of  the  action  b^  one  or 
more  of  the  partners,  upon  their  executing  and  filing  with 
the  derk  an  undertakiug,  in  such  a  sum  and  with  such  sure- 
ties as  the  order  prescribes,  to  the  effect  that  they  will  obey 
all  orders  of  the  court,  in  the  action,  and  perform  all  things 
which  the  judgment  therein  requires  them  to  perform. 
The  court  may  impose  such  other  conditions,  as  it  deems 
proper,  and  it  may  in  its  discretion  at  any  time  thereafter 
Tvquire  a  new  undertaking  to  be  given.  The  court  may 
also  ascertain  the  value  of  the  partnership  property,  and  of 
the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  oetween  any  of 
the  partners ;  and  the  judgment  may  make  such  provision 
for  the  payment  to  the  retiring  partners,  for  their  interest, 
and  with  respect  to  the  rights  of  creditors,  the  title  to  the 
partnership  property,  and  otherwise,  as  justice  requires, 
with  or  without  the  appointment  of  a  receiver,  or  a  sale  of 
the  partnership  property. 

CHAPTEE  XVT. 

ACTIONS  IN  BEHALF  OP  THE  PEOPLE,  AND 
SPECIAL  PROCEEDINGS  INSTITUTED,  IN 
THEIB  BEHALF,  BY  STATE  WRIT. 

TITLE    L— AcTioiTS  in  bbhalf  of  thb  people. 
TITLE  n.— Special  pbocbedingb  instituted  by  state 

WRIT. 

TITLE  L 
Aeti<m$  in  behalf  of  Ike  people, 

AxBiaiM  1.  Action  jigainrt  tbe  UBorper  of  aa  office  or  fnnchiM. 
2.  Action  to  racate  letters  patent. 
8.  Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited 

recognizance. 
4.  Certain  actions,  founded  upon  the  spoliation,  or  otlier  mis* 

appropriation  of  public  property. 
6.  Action  to  recover   property  escheated,  or  forfeited  for 

treason. 
t,  Mlscellaoeons  proTisions,  relating  to  actions,  etc.,  in  behalf 

of  the  people. 

ARTICLE  FIRST. 

aonon    against    the    usttbper   of    an   office   or 

Franchise. 

f  IMa  Attorney -General      may       {  1952.  Proceedings    to     obtain 

mahitsin  action.  Ijooks  and  papers. 

1M0.  Proceedings    when    com-  1959.  Damages ;  how  recovered. 

Elaint    namee    rightfid  1954.  One  action  against  several 

icnmbent.  persons. 

1960.  Action  triable  by  Jury.  1955.  Wben  injunction  mar  be 

1961.  AsBomption  of    ofllce  by  granted. 


person  entitled.  1056.  Final  judgment  in  action 

for  usurping  office,  etc. 


r 
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§1948.    [Am*dl9^.]    The  Attorney- G«nera1  may  miiin- 
t  in  an  action,  upon  hits  o'nn  inf<  rination,  or  u  on  tlio  com- 
plaint of  a  private  person,  in  either  of  the  fol  owing  ca^e8 : 
1.  Against  a  person  who  usnrps,  intrndis  iut  •,  or  nnlAu- 
f ally  holds  or  exercises  within  the  8t-ite,  a  franchise,  (  r  a 
public  office,  civil  or  military,  or  an  office  in  a  domestic  cor- 
poration. 
6  App.  Div.     2.  Against  a  public  officer,  civil  or  military,  wfco  has  clone 
Ais.  or  suffered  an  act  which  by  law  works  a  forfeiture  of  his 

office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  being  duly  incorporated  ;  or  ezer- 
cisa  within  the  Stato,  any  corporate  righ^,  p  ivil'  ges,  or 
franchises,  not  granted  to  them  by  the  law  of  toe  State. 

4.  [Adiled  189f>.]  Against  a  foreign  corporation  which 
exercises  within  the  State  any  corporate  rights,  privileges  or 
franchises,  not  granted  to  it  by  the  law  of  this  6tate ;  or 
which  with  n  the  State  has  violated  any  provision  of  law,  or, 
contrary  to  law,  b  is  done  or  ommitted  any  act,  or  han  f  xer- 

•  cised  a  privi  ege  or  franchise,  not  conferred  upo'i  it  bytho 

Hw  r  f  this  Stite,  where,  in  a  similar  cHse,  a  doaiestic  corpor- 
ation would,  in  accordance  with  section  seven te<  n  hundred 
and  nin  ty- eight  of  this  net,  be  liable  t^  an  action  to  vac  .te 
ila  charter  a'  d  to  annul  its  existence ;  or  which  exercinefl 
A  ithin  the  State  a*  y  corpor  ite  rights,  privilege!)  or  franchises 
ia  a  m  inner  contrary  to  the  public  policy  of  the  State. 

i:a8N.T.i29.  %  1949.  In  an  action,  brought  as  prescribed  in  theiast 
section,  for  usurping,  intruding  into,  unlawfully  holding, 
or  exercising  an  office,  the  Attorney-General,  besides  stating 
the  cause  of  action  in  the  complaint,  may,  in  his  discretion, 
set  forth  therein  the  name  of  the  person  rightfully  entitled 
to  the  office,  and  the  facts  showing  his  right  thereto;  and 
thereupon,  and  upon  proof,  by  affidavit,  that  the  defend- 
ant, by  means  of  his  usurpation  or  intrusion,  has  recoivcif 
any  fees  or  emoluments  belonging  to  the  office,  an  order  to 
arrest  the  defendant  may  be  granted  by  the  court,  or  a 
Judge.  The  provisions  of  title  first  of  chapter  seventh  of 
this  act  apply  to  such  an  order,  and  the  proceedings  Ihere- 
ujpon  and  subsequent  thereto,  except  where  special  provi- 
sion is  otherwise  made  in  this  title.  For  that  purpose,  the 
order  is  deemed  to  have  been  made  as  prescribed  in  section 
five  hundred  and  forty -nine  of  this  act.  Judgment  may  be 
rendered  upon  the  rijrnt  of  the  dcfen<lant,  and  of  the  party 
so  alleged  to  be  entitled ;  or  only  upon  the  right  of  the 
defendant,  as  justice  requires. 

§  1950.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  in  like  manner 
as  if  it  was  an  action  specified  in  section  nine  hundred  and 
sixty  eight  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this 
act. 

§  1961.  Where  final  judgment  is  rendered,  upon  the 
rignt  and  in  favor  of  the  person  so  alleged  to  ba  entitled, 
he  may.  after  taking  the  oath  of  office,  and  {giving  an 
official  bond,  as  prescribed  by  law,  take  upon  himself  the 
execution  of  the  office.  He  must,  immediately  thereafter^ 
deoian J  of  the  defendant  in  the  action,  delivery  of  r.ll  the 
books  and  papers  in  the  custody,  or  under  the  oontroL  of 
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the  defendant,  belonging  to  the  office  from  which  the 
defendant  baa  been  ao  ezdnded. 

i  1952*  If  the  defendant  refnsea  or  negleota  to  dellrer 
any  of  the  books  or  papers,  demanded  aa  prescribed  in  the 
last  section,  he  is  guilty  of  a  misdemeanor ;  and  the  same 
proceedings  must  he  taken,  to  compel  the  delivery  thereof, 
as  are  now  er  shall  hereafter  be  prescribed  by  law,  where  a 
person  who  has  held  an  office,  refuses  or  neglects  to.deliver 
ihe  official  books  or  papers  to  his  successor. 

§1968.    [Am'dlBSi.]  Where  final  Judgment  has  been  201N.T.8aa 
rendered,  upon  the  right  and  in  faror  of  the  person  so 
alleged  to  be  entitled,  he  ma^  recover,  by  action  against  the 
defendant,  the  damages  which  he  has  sustained,  in  con 
sequence  of  the  defendant's  usurpation,  intrusion  into,  un 
lawful  holding,  or  ezerdse  of  the  office. 

§  1964.  Where  two  or  mor^  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  the  Attomey-Geneial  may 
bring  the  action  against  all,  to  determine  tneir  respective 
rights  thereto. 

§  195^  [Am*d  1896.]  In  an  action  brought  as  speoifled 
in  subdivisions  third  or  fourth  of  section  nineteen  hundred 
and  forty-eight  of  tliisact,  the  final  judgment  in  f.ivor  of  tbe 
plaintiff  must  perpetually  restrain  the  defendant  or  defend* 
ants  from  the  commission  or  continuance  of  the  act  or  acts 
complained  of.  A  temporary  injunction  to  restrain  the  com- 
mission or  continuance  thereof  may  be  granted,  upon  proofs 
by  affidavit,  that  the  defendant  or  defendants  have  violated 
any  of  the  provisions  of  either  of  thasdd  subdivisions  third 
or  fourth  of  section  ninteen  hundred  and  forty -eight  of  this 
act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temportiry  injunction,  and  the  pro* 
ceedings  tnereupon,  except  where  provision  is  otherwise 
mide  in  this  title.  For  that  parpose,  the  injunction  order 
is  deemed  to  have  been  granted  as  prescribed  in  section  six 
hundred  and  three  of  this  act.  In  the  trial  of  an  action 
brought  as  prescribed  in  subdivisions  third  or  fourth  of 
Boction  nineteen  hundred  nnd  forty-eight  of  this  act,  a 
partv  or  a  witness  is  not  excused  from  answering  a  question 
on  the  ground  that  such  answer  will  tend  to  incriminate 
him;  but  such  answer  can  not  be  used  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  oriminal 
proceeding. 

S  1966.  In  any  other  action,  brought  as  prescribed  in  l38K.T.iMt 
this  article,  where  a  defcntlant  is  adjudged  to  be  guilty  of 
usurping  or  intruding  into,  or  unlawful^  holding  or  exer- 
cising, an  office,  franchise,  or  privilege,  final  judgmentmust 
be  rendered,  ousting  and  excluding  nim  therefrom,  and  in 
favor  )f  the  people  or  the  relator,  as  the  case  requires,  for 
the  costs  of  the  action.  As  a  part  of  the  final  iudgraent, 
the  court  may.  in  its  diwretion.  alsoawanl,  that  the  defend- 
ant, or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them,  pay  to  the  people  a  fine,  not  exceeding: 
two  thousand  dollars.  Tlie  judirmcnt  for  the  fine  may  be 
docketed,  and  execution  mav  be  issued  thereupon,  in  favor 
of  the  people,  as  if  it  had  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  when  collected,  must  be  paid 
into  tbe  treasury  of  the  State. 
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ARTICLE  SECOND. 
Action  to  vacate  Lbtteks-Patknt. 

$  1967.  ^^hen   Attorney  -  General       f  KM.  Copy  of  Jodgment  roll  to 
may  maintain  action.  be  flled,  etc. 

1968.  Action  triable  by  joiy.  1960.  Transcript  to  be  tent  to 

county  clerk,  etc. 

§  196.7.  The  Atto/ney-General  may  maintnin  an  action 
to  vacate  or  annul  letters-patent,  granted  by  the  people  of 
the  State,  in  either  of  the  following  cases : 

1.  Where  they  were  obtained  by  means  of  a  fraudulent 
suggestion,  or  concealment  of  a  material  fact,  made  by,  or 
with  the  knowledge  or  consent  of,  the  person  to  whom  they 
were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact, 
or  through  mistake. 

8.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act, -in  violation  of  the  terms  and  con- 
ditions upon  which  the  letters-patent  were  granted,  or  have, 
by  any  other  means,  forfeited  the  interest  acquired  under 
the  same. 

Whenever  the  Attome^-G^eral  has  good  reason  to  be- 
lieve, that  any  act  or  omission,  specified  in  this  section,  can 
be  proved,  and  that  the  person  to  be  made  defendant  has 
no  sufficient  legal  defence,  he  must  commence  such  an 
action. 

§  1068.  An  action,  brought  os  prescribed  in  this  article. 
Is  triable,  of  course  and  of  ri^ht,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  nine  hundred  and  sixty-sight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act 

§  1959.  Where  final  judgment,  vacating  or  annulling 
letters  patent,  is  rendered  in  an  action,  brought  as  prescribed 
in  the  last  section,  the  Attorney-General  must  cause  a  copy 
of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of 
the  secretary  of  State ;  who  must  make  an  entry.  In  the 
records  of  the  commissioners  of  the  land  office,  slating  the 
substance  and  eilect  of  the  judgment,  and  the  time  when 
the  judgment-roll  was  filed.  The  real  property,  granted  by 
those  letters-patent,  may  thereafter  be  disposed  of  by  the 
commissioners  of  the  land  office,  as  if  the  letters-patent  had 
not  been  issued. 

§  1960.  Immediately  after  making  the  entry  prescribed 
in  the  last  section,  the  secretary  of  ?tate  must  transmit  a 
certified  transcript  thereof  to  the  clerk,  or  the  register,  as 
the  case  requires,  of  each  county,  in  which  the  real  prop- 
erty aflfected  by  the  judgment  is  situated.  The  clerk  or 
register  must  file  it ;  and,  if  the  letters-patent  are  recorded 
in  his  office,  he  must  nore  the  contents  of  the  transcript  in 
the  margin  of  the  record. 


^ 
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ARTICLE  THIRD. 
Action  for  a  Fink,   Penalty,   or  Forfbiture,  or 

UPON  A    FORFBITBU  RECOGNIZANCE. 

I  1961.  When  action  cannot  bo  |  196fi.  Becognluince ;  ho^  for- 

mAlntained.  felted. 

1938.  Action  for  forfettare,  etc.  1966.  Action  on  recosnizance. 

1958.  Money  recovered;    how  1967.  Monej  receivid  bj   dla- 

dlspoeed  of.  trict-attorney ;  how  dis- 

IfM.  Certain  proceedings  In  the  posed  of. 

action  regulated.  1968.  District-attorney  to  render 

account 

i  1961.     [ilm'(ll895,  amendment  to  take  effect  January  1,   $  iieo.  Con 
ISyG.J    Whenever,  by  the  decision  of  the  appellate  division  ■ol.  Act. 
of  the  snpreme  court,  a  construction  is  ^ven  to  a  st-itute,  an 
act  done,  in  good  faith,  and  in  conformity  to  that  construc- 
tion, after  the  decision  was  made,  and  before  a  reversal 
thereof  by  the  court  of  appeals,  is  so  far  valid  thntthe  party* 
doing  it  is  not  liable  to  any  penalty  or  forfeiture,  for  itn  act 
that  was  adjudged  lawful  by  the  decision  of  the  court  below. 
But  this  section  does  not  control  or  affect  the  decision  of  the 
court  of  appeals,  upon  an  appeal  actually  UJ^eu  before  the 
reversal. 

§  1968,  Where  real  or  personal  property  has  been  for- 
feited, or  a  penalty  incurred,  to  the  people  of  the  State,  or 
to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law, 
the  Attorney-General,  or  the  district-attorney  of  the  county 
in  which  tiie  actiou  is  triable,  must  bring  an  action  to  re- 
cover the  property  or  penalty,  in  a  court  having  jurisdiction 
thereof.  Where  the  supreme  court  and  a  justice's  couit 
have  concurrent  jurisdiction  of  the  action,  it  may  be 
brought  in  either,  at  the  election  of  the  Attorney-General 
or  distiict-attorney.  A  recovery  in  such  an  action  bars  a 
recovery,  in  any  other  action,  brought  for  the  same  cause. 

§  1968.  Money  recovered  in  such  an  action,  which  is  not 
otlierwise  specially  granted  or  appropriated  by  law,  must, 
when  collected,  be  paid  into  the  treasury  of  the  State. 

g  1964.  Sections  one  thousand  eight  hundred  and  ninety 
seven  and  one  thousand  eight  hundred  and  ninety-eight  of 
this  act  apply  to  an  action,  brought  as  prescribed  m  the  last 
two  sections. 

§  1965.  Where  the  condition  of  a  recognizan-^  is 
broken,  an  order  of  the  court,  directing  the  prosecution  of 
the  recognizance,  is  a  sufficient  forfeiture  thereof. 

§  1966.  Where  a  recognizance  to  the  people  is  forfeited,  40  Hon,  197. 
the  district-attorney  of  the  county  in  which  it  was  taken, 
must,  unless  the  court  otherwise  directs,  forthwith  bring  an 
action  to  recover  the  penalty  thereof.  It  is  not  necessary, 
in  such  an  action,  to  allege  or  prove  any  damages,  by 
reason  of  the  breach  of  the  condition  ;  but  where  the  people 
are  entitled  to  judgment  therein,  they  miist  have  judgment 
absolute,  for  the  penalty  of  the  recognizance 
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§  1967.  Within  thirty  days  after  a  dijstrict-attomey  re- 
ceives or  collects  money  upon  a  recognizance,  or  for  a  pen- 
alty or  forfeiture,  belonging  to  the  county,  he  must  pay  it 
to  the  counti^  treasurer  of  his  county,  deducting  only  his 
necessary  disbursements ;  except  that,  where  he  does  not 
receive,  as  his  compensation,  a  salary  fixed  pursuant  to  law, 
the  county  court  may,  by  an  order  entered  in  its  minutes, 
allow  him  to  retain  also  a  sum,  specified  in  tbe  order,  for 
his  reasonable  costs  and  expenses,  and  a  reasonable  coun- 
sel fee. 

§  1968.  Each  district-attorney  must  render  to  the  first 
term  of  the  county  court  of  his  countv,  held  in  each  calen- 
dar year,  a  written  account,  verified  by  his  affidavit,  of  all 
actions  brought  by  him  upon  recognizances,  or  for  penalties 
or  forfeitures  belonging  to  the  county,  or  to  the  State ;  of 
all  his  proceedings  therein  ;  of  all  iudgments  recovered  by 
him  therein  ;  and  of  all  money,  collected  by  him  from  any 
person,  belonging  to  the  county  or  to  the  State.  This  sec- 
tion applies  to  a  district-attorney  who  has  gone  out  of  office ; 
during  the  preceding  calendar  year. 


ARTICLE  FOURTH. 

CbRTAIW  ACTIOKB,   FOTIKDED  UPOK  the  SPOLIATIOir,   OR 

OTHER  Misappropriation  of  public  Property. 


S  loeo, 


Action  in  court  of  the  State 
for  public  fuKds  ille- 
gally obtained,  convert- 
ed, etc. 

Ifl70.  Star  of  other  domestic  ac- 
tlons  ;  parties  thereto  to 
be  brought  in. 

1971.  Actions,  etc.,  in  foreign 
conrta. 

1978.  Money,    damages,     etc., 


1978. 
1074. 


1975. 
1976. 


Test  in  people,  on  cam. 
mencement  or  action. 

Limitation  of  aciion. 

Ultimate  disposition  of 
proceeds  of  action  in 
court  of  the  State. 

Id.  ;  upon  petition  of  cor- 
poration, etc.,  aggrieved 

Attorney -GeneraP  most 
bring  action. 


laiN.T.BM.  §  1969*  Where  any  monev,  funds,  credits,  or  other 
property,  held,  or  owued  hy  the  State,  or  held  or  owned, 
officially  or  otherwise,  for  or  in  behalf  of  a  governmental  or 
other  public  interest,  by  a  domestic  mimicipal,  or  other 
public  corporation,  or  by  a  board,  officer,  custodian,  agency, 
or  agent  of  the  State,  or  of  a  city,  county,  town,  village,  or 
other  division,  subdivision,  department,  or  portion  of  the 
State,  has  heretofore  been,  or  is  hereafter,  without  right  ob- 
tained, received,  converted,  or  disposed  of,  an  action  to  re- 
cover the  same,  or  to  recover  damages,  or  other  compensa- 
tion, for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  tlie  same,  or  both,  may  be  maintained  by  the 
people  of  the  State,  in  any  court  of  the  State  having  juris- 
aiction  thereof,  although  a  right  of  action,  for  the  same 
cause,  exists  by  law  in  some  other  public  authority,  and 
whether  an  action  therefor,  in  favor  of  the  latter,  is  or  is 
not  pending,  when  the  action  in  favor  of  the  people  is  com- 
menced. 
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§  1970.  Where  an  action  is  commenced  by  the  people, 
for  a  cause  specified  in  the  last  section,  the  court  in  which 
it  is  brought  may,  upon  the  application  of  any  party  there- 
to,  grant  an  order  staying  proceedings  in  any  other  action, 
brought,  for  the  same  cause,  in  the  same  or  any  other 
court  of  the  State,  by  a  public  authority,  other  than  the 
people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such 
an  action  ;  and  it  may,  by  the  same  order,  or  by  a  sub- 
sequent order,  granted  upon  the  application  of  any  party 
to  either  action,  direct  that  any  party  to  Uie  action  so 
stayed,  be  brought  in,  as  a  party  to  the  action  commenced 
by  the  people. 

§  1971.  The  people  of  the  State  may  commence  and 
maintain,  in  their  own  name,  or  otherwise,  as  is  allowable, 
one  or  more  actions,  suits,  or  other  judicial  proceedings, 
in  any  court,  or  before  any  tribunal,  of  the  United  States, 
or  of  any  other  State,  or  of  any  territory  of  the  United  States, 
or  of  any  foreign  country,  for  any  cause  specified  in  the 
last  section  but  one. 

§  1978.  Upon  the  commencement,  by  the  people  of  the 
State,  of  any  action,  suit  or  other  judicial  proceeding,  aa 
prescribed  in  this  article,  the  entire  cause  of  action,  includ- 
ing the  title  to  the  money,  funds,  credits,  or  other  property, 
with  respect  to  which  the  suit  or  action  is  brought,  and  to 
the  damages  or  other  compensation,  recoverable  for  the 
obtaining,  receipt,  payment,  conversion,  or  disposition 
thereof,  if  not  previously  so  vested,  is  transferred  to,  and 
becomes  absolutely  vested  in,  the  people  of  the  State. 

§  1978.  The  people  of  the  State  will  not  sue  for  a 
cause  of  action,  specified  in  this  article,  unless  it  ac- 
crued within  ten  years  before  the  action  is  commenced. 

§  1974.  Any  court  of  the  Stale,  in  which  an  action  is 
brought  by  the  people,  as  prescribed  in  this  article,  may,  by 
the  final  judgment  therein,  or  by  a  subsequent  order,  direct 
that  any  money,  funds,  damages,  credits,  or  other  property, 
recovered  by,  or  awarded  to,  the  plaintiff  therein,  which, 
if  that  action  had  not  been  brought,  would  not  have 
vested  in  the  i)eople,  be  disposed  of,  as  justice  requires, 
in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to 
the  objects  and  purposes  for  which  they  were  authorized 
to  be  raised  or  procured  ;  after  paying  into  the  State 
treasury,  out  of  the  proceeds  of  the  recovery,  all  ex];>ense8 
incurred  by  the  people  in  the  action. 

g  1975.  Any  corporation,  board,  olflcer.  custodian, 
agency,  or  agent,  ma^,  in  behalf  of  any  city,  county,  town, 
village,  or  other  division,  subdivision,  department,  or  por- 
tion of  the  State,  which  was  not  a  party  to  an  action, 
brought  as  prescribed  in  this  article,  and  which  claims  to 
be  entitled  to  the  custody  or  disposition  of  any  of  the 
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money,  fands,  damages,  credits,  or  other  property,  re- 
covered by,  or  awarded  to  the  plaintiff,  by  the  nnal  judg- 
ment in  the  action,  or  any  of  the  proceeds  thereof »  and  not 
disposed  of  as  prescribed  in  the  hist  section,  present,  at  any 
time  after  the  actual  collection  of  the  money,  and  its  pay- 
nent  into  the  State  treasury,  or  the  actual  receipt  of  the 
property  by  the  people,  to  &ie  supreme  court,  at  a  special 
term  thereof  held  in  the  county  of  Albany,  a  yeriJSed  peti- 
tion, setting  forth  the  facts,  and  praying  for  the  relief  to 
which  he  or  it  is  entitled.  Notice  of  the  application  and  a 
copy  of  the  petition  must  be  servc^d  upon  the  Attorney- 
General.  Upon  thb  hearing  the  court  may  make  such  a 
final  order,  as  justice  requires,  for  the  disposition  of  the 
money  or  other  property,  as  prescribed  in  the  last  section. 

§  1976t  The  Attomey-Oeneral  must  commence  an  ac- 
tion, suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
fljrticle,  whenever  he  deems  it  for  the  interest  of  the  people 
of  the  State,  so  to  do ;  or  whenever  he  is  so  directed,  in 
writing,  by  the  governor. 

ARTICLE  FIFTH. 

AOTION    TO    BBC07BB    PbOFBRTT    ESCHBATSD,  OB    FOB- 

FBITED  FOB  TrBABON. 

$  1977.  Attorney-General  to  bring  {  1180.  Effect  of  judgment  against 

ejectment  for  real  prop-  unknown  claimants, 

erty,  escheated  or  for-  1961.  Attorney-General  to  report 

felted.  recoveries  to  commis- 

1978.  Notice  to  bo  published  be-  sioners  of  land  office. 

fore  trial  or  jodgment.  1982.  Action  to  recover  personal 

1979.  When  unkaownclaimanti  property    forfeited  for 

may  be  made  defend-  treason, 

ants. 

139N.T.471.  R  1977.  Whenever  the  Attomey-(>eneral  has  ^ood  reason 
tooelieve,  that  ihe  title  to,  or  right  of  possession  of,  any 
real  property,  has  vested  in  the  people  of  the  State,  by 
escheat,  or  by  conviction  or  outlawry  for  treason,  he  must 
commence  an  action  of  ejectment,  to  recover  the  property. 

§  1978.  The  Attorney-General  must  cause  a  notice, 
specifying  the  names  of  the  parties,  and  the  object  of  the 
action,  and  containing  a  brief  description  of  the  property 
affected  thereby,  to  be  published  in  the  newspaper  printed 
at  Albany,*  in  which  legal  notices  are  required  to  he  pub- 
lished, in  a  newspaper  published  in  the  city  of  New'  York, 
and  in  a  newspaper  published  in  each  county  in  which  any 
part  of  the  property  is  situated,  at  least  once  iu  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined 
in  the  action,  is  brought  to  trial ;  or,  where  judgment  is 
rendered  therein  in  favor  of  the  plaintiff,  otherwise  than 
upon  the  trial  of  an  issue  of  fact,  before  final  judgment  is 
rendered. 

^  8ee  L.  1884,  c.  188,  repealing  acts  providing  fur  a  State  paper* 
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fl979.  If  the  property  is  not  occupied,  and  no  person 
nown  to  the  Attorney-General,  as  claiming  title  thereto, 
the  defendant  or  defendants  may  be  desi^ated  as  *  *  unknown 
claimants/'  without  any  other  description.  In  all  other  re- 
spects, section  four  hundred  and  flfty-one  of  this  act  applies 
to  an  action,  in  which  the  defendant  or  defendants  are  thus 
designated. 

§  1980,  Where,  in  an  action  of  ejectment,  to  recover 
property  alleged  to  be  escheated,  brought  as  prescribed  in 
the  last  section,'  final  judgment  in  favor  of  the  people  is 
rendered  against  unknown  claimants,  and  the  real  property 
recovered  thereby  is  afterwards  sold  and  conveyed,  under 
the  direction  of  the  commissioners  of  ihe  land  office,  the 
jttd^ent  is  conclusive  upon  the  title  of  that  property,  as 
aeamst  all  persons,  except  those  who  commence  an  action 
of  ejectment  for  the  recovery  thereof,  or  of  a  part  thereof, 
within  five  years  after  the  final  judgment  was  rendered  in 
the  action  in  favor  of  the  people,  ana  the  ]udfl;ment-roll  was 
filed  thereupon.  But  section  three  hundrea  and  seventy- 
five  of  this  act  applies  to  such  an  action. 

g  1981.  The  Attorney -General  must,  from  time  to  time, 
make  a  report  to  the  commissioners  of  the  land  office,  of  au 
real  property  recovered  by  the  people,  in  any  action  brought 
pursuant  to  this  article. 

g  1988.  Where  personal  property  is  forfeited  to  the 
people,  upon  a  conviction  or  outlawry  for  treason,  the  At- 
torney-General must  bring,  and  may  maintain,  an  action  to 
recover  the  same,  or  the  value  thereof,  or  such  other  action, 
founded  upon  the  forfeiture,  as  might  be  maintained  by  a 
private  person,  who  had  acquired  title  to  the  property. 

ARTICLE  SIXTH. 

MlBOELLAHBOUS     PROVISIONS,     RBLATmO     TO     ACTIONS, 

BTC.»  IN  Behalf  op  the  People. 

11988. 


Scire  fiicias,  qao  war- 
Ttnto,  etc.,  aboliBhed. 

ISM.  ActioDi  to  bo  brought  in 
the  name  of  the  people. 

196S.  JndgmcDt  for  coete  may 
be  taken  against  the 
people. 

IWO.  Beiator;  when  to  be  Joined 
as  plaintiff ;  compensa- 
tion of  Attomey-Qen- 
enl. 


S  1967.  Coats;  how  collected 
against  corporation  and 
naorpers  of  franchise. 

1968.  Joinder  of  caoses  of  action 

against  same  person. 

1969.  Consolidation  of  actions 

against  several  defend- 
ants. 
1990.  When    people,  monidpal 
corporation,  etc.,  not  re- 
qoired  to  give  security. 


§  1988.  The  writ  of  scire  facias,  the  writ  of  quo  warranto, 
and  proceedings  by  information  in  the  nature  of  quo  war- 
ranto, have  been  aoolished.  The  relief,  formerly  obtained 
by  means  of  either  of  those  writs,  may  be  obtained  by  ac- 
tion, where  an  appropriate  action  therefor  U  prescribed  in 
this  act. 

§  1984.  An  action,  brought  as  prescribed  in  this  title, 
except  an  action  to  recover  a  penalty  or  forfeiture,  expressly 
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giT.  n  by  law  to  a  particular  offioer,  xniiBt  be  broagbt  in  the 
na'ue  oc  the  people  of  the  State  ;  and  the  proceediugs  therein 
are  the  same,  as  in  an  action  by  a  private  person,  except  as 
otherwise  specially  prescribed  in  this  title. 

§  1985«  Where  jadgm  nt  is  rendered,  or  a  final  order 
it)  iiiade,  against  the  people,  in  a  civil  action  bronght,  or 
special  proceeding  instituted  in  their  name,  by  a  public 
officer,  pursuant  to  a  provision  of  law,  it  must  be  to  the 
same  effect,  and  in  the  same  form,  as  against  a  private  in- 
dividual, who  brings  a  like  action,  or  institutes  a  like 
special  proceeding,  except  as  otherwise  specially  prescribed 
by  law.  But  an  execution  shall  not  be  issued  against  the 
people. 

9^0iT.  Pra.  §  198^  Where  an  action  is  brought  by  the  Attomey- 
Generai,  as  prescribed  in  this  title,  on  the  relation  or  infor- 
mation of  a  person,  having  an  interest  in  the  question,  the 
complaint  must  allege,  and  the  title  of  the  action  must  show, 
that  the  action  is  brought  upon  the  relation  of  that  person. 
In  such  a  case,  the  Attorney-General  must,  as  a  coiulitiun 
of  bringing  the  action,  require  the  relator  to  give  satisfactory 
security  to  indemnify  tne  people,  against  the  costs  and 
expenses  thereof.  Where  security  is  so  given,  the  Attorney- 
General  is  entitled  to  compensiition  for  his  services,  to  be 
p  lid  by  the  relator,  in  like  manner  as  the  attorney  and 
counsel  for  a  piivate  person. 

§1987.  Where  final  judgment  in  an  action,  brought  as 
prescribed  in  this  title,  is  rendered  against  a  corporation,  or 
persons  claiming  to  be  a  corponition,  the  court  may  direct 
the  costs  to  be  collected  by  execution  against  any  of  the  per- 
sons claiming  to  be  a  corporation  ;  or  by  warrant  of  attach - 
Dient,  or  other  process,  a^zainst  the  person  of  any  director  or 
other  officer  of  the  corporation. 

§  t988.  Where  two  or  more  causes  of  action  exist,  in 
tAYOT  of  the  people,  against  the  same  person,  for  money  doe 
upon,  or  damage:*  for  the  non-performance  of,  one  or  more 
contracts  of  the  same  nature,  the  Attorney-General  must 
^in  all  those  causes  in  one  action. 

§  1989*  Where  two  or  more  actions,  brought  in  behalf  of 
the  people  upon  the  same  mortgage  or  other  contract,  are 
pending  against  separate  defendants,  claiming  or  defending 
nndtir  the  same  title,  the  Attorney-General  must,  upon  the 
request  of  the  defendants,  cause  them  to  be  cons  ilidated 
int->  one  action ;  and  only  on^  bill  of  costs  can  be  taxed 
against  the  defendants. 

^  1990.  [Am'd  1894.]  Each  provision  of  this  act,  re- 
qniring  a  party  to  give  security,  for  the  purpose  of  procuring 
an  order  of  arrest,  an  injunction  order,  or  a  warrant  of 
attachment,  or  as  a  condition  of  obtaining  any  other  relief, 
or  taking  any  proceeding  ;  or  allowing  the  court,  or  a  judge, 
to  require  such  security  to  be  siven,  is  to  b-^  •  construed  as 
excluding  an  action  brought  by  the  people  of  the  state,  or 
by  a  domes  ic  municipal  miporatioi. ;  or  by  a  public  (.fflc.r,- 
in  be hajf  of  the  people,  or  of  sucLi  a  cor.iomtion  ;  except 
Iv^here  the  security,  to  be  given  in  such  an  action,  is  specially 
regulated  by  the  provision  in  question ;  but  in  any  action  in 
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which  a  domestic  mtmicipal  corporation,  or  a  public  officer 
in  behalf  of  each  corporation,  shall  be,  by  the  forf^going 
proTisionsof  this  section,  excused  frqm  gmnff  seonritj  on 
procnring  an  order  of  arrest,  an  order  of  ixrjnDction  or  a 
warrant  of  attachment,  such  corporations  shall  be  liable  for 
all  damages  that  maj  be  so  sostained  by  the  opposite  pa*  ty 
by  reason  of  snch  order  of  arrest,  attachment  or  injnnciion  in 
the  same  case  and  to  the  same  extent  as  snreties  to  an  under- 
taking would  haye  been,  if  such  an  undertating  had  been 
giyen. 

TITLE  n. 

Special  proceedifigs  instiiuUd  by  State  toHJt, 

ABXxaLB  1.  ProTlalonB  applicable  to  two  or  more  State  writs. 

3.  The  writ  of  babeae  corpna,  to  bring  ap  a  person  to  testify. 
8.  The  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to 

inquire  into  the  cause  of  detention. 
4  The  writ  of  mandamus. 

5.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages. 

7.  The  writ  of  certiorari,  to  reriew  the  determination  of  an 

inferior  tribunal. 

ARTICLE  FIBST. 
Pbovibioks  Appuo^blk  to  Two  OB  HOBfl  Stats  Wbxts. 


1991.  State  writs  enumerated. 
1993.  To  be  under  seal  of  court. 

1993.  State  writ  at  the  instonce 

of  the  people. 

1994.  Belator,  when  Joined  with 

people :    parties,    how 
stvled. 

1995.  Abrtles  may  appear  by  at- 

torney. 

1996.  Allowance  to  be  Indorsed 

and  signed. 

1997.  Final  order;  certain  pro- 

ceedings  same    as    in 
actions. 

1998.  When  writ  returnable. 

1999.  How  served. 


I  aooo.  Habeas  corpus,  how 
served;  fees  and  under- 
taking, when  required. 

9001.  Fees  to  persoubfl  not  offi- 
cers. 

90O9.  Last  two  sections  qualified. 

9003.  liode  of  serving  writ, 
when  person  conceals 
himself,  etc. 

SOOi.  Person  served  to  obey 
habeas  corpus. 

9006   Id.;  an  to  ceruorari. 

9006.  Time  of  returning  habeas 
corpus. 

2007.  Punishment  for  non-i>ay- 
ment  of  oosts. 


§  1991.  Tbe  writ  of  habeas  corpus  to  bring  up  a  person 
to  testify,  or  to  answer  ;  the  writ  of  habeas  corpus,  and  the 
writ  of  certiomri,  to  inquire  into  the  cause  of  detention ; 
the  vrit  of  mandanins ;  tbe  writ  of  prohibition  ;  the  writ  of 
assessment  of  damages,  which  is  substituted  for  the  writ 
heretofore  known  as  the  writ  of  ad  quod  damnum  ;  and  the 
writ  of  certiorari  to  review  the  deterininntion  of  an  inferior 
tribimal,  which  may  be  called  the  writ  of  review,  shall  here- 
after be  styled,  collectively.  State  writs. 

§  1992.  A  State  writ  must  be  issued  under  the  schI  of 
the  court,  by  which  it  is  awarded.  Where  it  is  allowed  by 
a  judge  out  of  court,  and  is  returnable  before  a  court  of 
record,  it  must  be  issued  under  the  seal  of  the  court  before 
wliich  it  is  returnable.  Where  it  is  returnable  before  a 
judge  out  of  court,  or  before  a  body  or  tribunal,  other  than 
a  court  of  record,  it  mubt  be  issued  under  the  seal  of  the 
supreme  court.  Where  the  seal  of  the  supreme  court  is  to 
Le  used,  as  prescribed  in  this  section,  it  may  be  the  seal  of 
the  county  wherein  the  writ  is  awarded,  or  wherein  it  is  xo- 
tumable. 


8  Misc.  168; 
28  Civ.  Pro. 
B.  419. 


114  State  writs.         g§  ms-^ooo 

129 N.Y.  860.  §  1998.  Where  a  State  writ  is  required,  in  an  action  ct 
special  proceeding,  civil  or  criminal,  to  which  the  peoplo 
area  party,  or  in  which  they  are  interested,  it  may  bj 
awarded  upon  the  application  of  the  Attorney-General,  or 
of  the  district-attorney  laving  charge  of  the  action  or  spcoi::! 
pro^eding ;  and  the  iniorsement  of  the  allowance  thereof 
must  state,  that  it  was  ifisueJ  upon  such  an  application. 

g  1994.  A  State  writ  must  be  issued  in  behalf  of  the 
people  of  the  State  ;  but  where  it  is  awarded  upon  the  ap- 
plication of  a  private  person,  it  must  show  that  it  was  issu^ 
upon  the  relation  of  that  person.  The  officer  or  other  per- 
son, against  whom  the  writ  is  issued,  shall  be  styled  the 
defendant  therein. 

§  1995.  The  parties  to  a  special  proceeding,  in»tituted 
by  State  writ,  may  appear  by  attorney,  with  lifce  effect  ajs 
in  an  action  brought  in  the  supreme  court ;  but  a  return  to 
Buch  a  writ  must  be  made  under  the  hand  of  the  defendant, 
except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law,  or  where  the  court  or  jud^e,  for  good  cause  shown 
by  affidavit,  otherwise  direct?.  Where  the  Attorney  Gen- 
eral'or  the  district-attorney  does  not  appear  for  the  people, 
the  attorney  for  the  relator  is  deemed  also  the  attorney  for 
the  people. 

§  1996*  The  presiding  judge  cf  a  court,  by  which  a 
State  writ  is  awarded,  or  the  judge  who  allows  such  a  writ 
out  of  court,  ns  the  case  may  be,  must  sign  an  allowaoce 
thereof  indorsed  thereupon,  stating  the  date  of  the  allow- 
anceo 
135  N.T.  032.  §  1997.  The  final  determination  of  the  rights  of  the  par- 
ties to  a  special  proceeding  instituted  by  State  writ,  is  styled 
a  final  order.  The  provisions  of  this  act.  relating  to  amend- 
ments, motions,  and  intermediate  orders,  in  an  action,  are 
applicable  to  similar  acts  in  such  a  special  proceeding ;  ex- 
cept where  special  provision  if?  otherwise  made  therein,  or 
where  the  proceeding  is  repugunnt  to  the  object  of  the  State 
writ,  or  the  mode  of  procedure  thereunder. 

g  1998.  Except  where  special  provision  is  otherwise 
made  in  this  act.  a  State  writ  rnay  be  made  returnable  forth- 
with, or  on  a  future  day  certain,  as  the  case  requires. 

§  1999.  Except  where  special  provision  is  otherwise 
made  in  this  act,  a  State  writ  must  be  personally  served,  in 
like  manner  as  a  summons,  issued  out  of  the  supreme  court  ; 
and  each  provision  of  this  act.  relating  to  the  personal  service 
of  such  a  summons  upon  a  defendant,  applies  to  the  service 
of  a  State  writ 

%  8000.  A  writ  of  habeascorpus  can  be  served  cnly  by 
an  elector  of  the  State.  Where  the  prisoner  is  in  custody 
of  a  sheriff,  coroner,  conetable,  or  marshal,  the  service  is 
not  complete,  unless  the  person  serving  the  writ  tenders  to 
the  officer,  the  fees  allowed  by  law  for  bringing  up  the  pris- 
oner, and  delivers  to  him  an  undertaking,  with  at  least  one 
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Bitrety,  in  a  Bum  specified  therein,  to  the  effect,  tKat  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  |)e  remanded  ,  and  that  the  prisoner  will  not  escape 
by  the  way,  either  in  goin^  to.  remaining  at,  or  retumiu^ 
from  the  place  to  which  he  is  to  be  taken.  The  sum  so  speci- 
fied must  be,  at  least,  twice  the  sum  for  which  the  prisoner 
is  detained,  if  he  is  detained  for  a  specific  sum  of  money  ;  if 
not.  it  must  be  one  thousand  dollars. 

§  8001.  A  court  or  a  judge,  allowing  a  writ  of  habeas 
corpus,  directed  to  any  person  other  thsn  a  sheriff,  coroner, 
constable,  or  marshal,  may,  in  its  or  his  discretion,  require 
the  applicant,  in  order  to  render  the  service  thereof  com- 
plete, to  pay  the  charges  of  bringing  up  the  prisoner.  In 
that  case,  the  amount  of  the  charges,  not  to  exceed  the  fees 
allowed  by  law  to  a  sheriff  for  a  similar  service,  must  be 
Bpecified  in  the  certificate  allowing  the  writ 

§  2008*  The  last  two  sections  are  jiot  applicable  to  a 
case,  where  the  writ  is  allowed  upon  the  application  of  the 
Attorney -General,  or  a  district  attorney. 

§  8008.  A  writ  of  habeas  corpus  or  of  certiorari,  issued, 
as  presciibed  in  article  second  or  article  third  of  this  title, 
may  be  served  by  delivering  it  to  the  person  to  whom  it  is 
directed.  If  he  cannot  l^  found,  with  due  diligence,  it 
m&j  be  served,  by  leaving  it,  at  the  jail  or  other  place  in 
which  the  prisoner  is  confined,  with  any  under  officer,  or 
other  person  of  proper  age  having  chaige,  for  the  time,  of 
the  prisoner,  and  paying  or  tenderirgtohim  the  fees  or 
charges  for  bringing  up  the  prisoner.  If  the  person,  upon 
whom  the  writ  ou^nt  to  be  served,  keeps  himself  concealed, 
or  refuses  admittance  to  the  person  attempting  to  serve  it, 
it  may  be  served  by  affixing  it  in  a  conspicuous  place,  on 
the  outside,  either  of  his  dwelling-house,  or  of  the  place 
where  the  prisoner  is  confined.  In  that  case,  the  service  is 
complete,  without  tendering  the  fees  or  charges  for  bring- 
ing up  the  prisoner. 

§  2004.  A  sheriff,  coroner,  constable,  or  marshal,  upon 
whom  complete  service  of  a  writ  of  habeas  corpus  is  made, 
as  prescribed  in  this  article,  must  obey  and  make  return  to 
the  writ,  according  to  the  exigency  thereof,  whethtr  it  is 
directed  to  him  or  not.  Any  other  person,  upon  whom 
such  a  writ  is  served,  having  the  custody  of  the  individual 
for  who?e  benefit  it  was  i-ssued,  must  obey  aqd  execute  it, 
according  to  the  command  thereof,  without  requiring  any 
bond,  or  the  payment  of  >any  charffps,  except  such  as  are 
specified  in  the  certificate  allowing  the  ^vrit. 

§  8005.  A  per>-on,  upon  whom  a  writ  of  certiorari,    ?« Hnn,  iMj 
issued  as  prescribed  in  this  till.*,  is  served,  must,  in  like   ®  ^^'^'  ^^^ 
manner,  upon  payment  or  ttindcr  of  the  foes  allowed  by  law 
for  making  a  return  to  the  writ,  and  for  copying  the  war- 
ranty  or  other  process  or  proceeding,  to  be  annexed  there- 
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to,  ob^  and  return  the  writ,  according  to  the  exigeDCj 
thereof 

^  2006*  Where  a  writ  of  habeas  corpua  is  returnable  on 
a  day  certain,  the  return  must  be  made  at  the  time  and 
place  specified  therein.  Where  such  a  writ  is  returnable 
forthwith,  at  a  place  within  twenty  milrs  of  the  place  of 
service,  the  return  inust  be  made,  and  the  prisoner  must  be 

e reduced,  within  twenty-four  hours  after  service  ;  and  the 
ke  time  must  be  allowed,  for  each  ^  additional  twenty 
miles. 

§  8007.  For  non-payment,  upon  demand,  of  the  costs 
awarded  by  a  final  order,  made  in  a  special  proceedinj^  in- 
stituted by  State  writ,  except  where  a  peremptory  writ  of 
mandamus  is  awarded,  after  the  Issuing  of  an  alternative 
mandamus,  the  person  required  to  pay  the  same  may  be 
punished  for  a  contempt  of  the  court  awarding  them,  or  of 
which  the  judge  awarding  them  is  a  member,  as  if  the  final 
order  was  a  fi£d  Judgment  of  the  court 

ARTICLE  ,SECOND. 

Thb  Wbit  of  Habeas  Corpus,  to  bbino  up  a  Persok 

to  testify. 

$  flOOS.  Habeas  oorpos  to  testify ;       $  fiOU.  The  last  three    sectioDs 
when  allowed  by  court  qaalliied. 

or  Judge.  801S.  Application ;  how  made. 

8000.  Id. ;    when   allowed    bj  SOIS.  Certitn  prisonera  to  be  re- 
.                                 Jadfle.  manded. 

^  SOIO.  Id. :  m  snU  before  Justice  2014.  Officer  to  ob^  and  retnm 

ox  the  peace,  etc  writ 

1 116&,  Con-  §  2008.  A  court  of  record,  other  than  a  justice's  court  of 
BoL  Act  2k  city,  or  a  judge  of  such  a  court,  or  a  justice  of  the  supreme 
court,  has  .power,  upon  the  application  of  a  party  to  an 
action  or  special  proceeding,  civil  or  criminal,  pending 
therein,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose 
of  bringing  before  the  court,  a  prisoner,  detained  m  a  iail 
or  prison,  within  the  State,  to  testify  as  a  witness  in  the 
action  or  special  proceeding,  in  behalf  of  the  apph'caut 

§  200 J.  [  Anid  189-5,  amendment  U>  take  fffed  January  1 , 
18^0.  J  SSncn  a  writ  may  also  be  issued  by  a  justice  of  the 
supreme  court,  upon  the  application  of  a  party  to  a  special 
proceeding,  civil  or  criminal,  pending  before  any  officer  <  r 
body,  authorized  to  examine  a  witness  therein.  In  a  case 
specified  in  this  section,  the  writ  may  also  be  issued  by  a 
county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  officer  resides,  before  whom  or  the  court 
or  other  body  sits,  in  or  before  which  the  special  proceed- 
ing is  pending.^ 

§  2010.  lAm'd  1895,  amendtMnt  io  tak€  effect  JarMory  1, 
1896.]  Such  a  writ  may  also  be  issued  by  a  justice  of  tho 
supreme  court,  upon  the  application  of  a  party  to  an  ac- 
tion pending  before  a  justice  of  the  peace,  or  in  a  justices' 
court  of  a  city,  or  a  district  court  of  tho  city  of  New  York, 
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to  bring  before  the  jastlce  or  court,  to  be  examined  as  a  'wit- 
ness, a  prisoner  confined  in  the  jail  of  the  county  where  the 
action  is  to  be  tried,  or  an  adjoining  county.  In  n  case  spe- 
cified in  this  section,  the  writ  may  also  be  issued  by  a  county 
judge,  or  a  special  county  ^dce,  residing  within  the  county 
where  the  justice  resides,  or  the  court  is  located,  orthe  pris- 
oner is  confined,  as  the  case  may  be. 

§  2>fll.  [Am\l  1880.  1895,  nmendment  to  take  (ff  ci  Jan-  tiUff,  Gob' 
uary  1,  1896.]  A  writ  shall  not  be  issued,  hy  virtue  of  either  ■ol-^c*- 
of  the  last  three  sections,  to  bring  up  a  prisoner  sentenced 
tu  death.  Nor  shall  it  be  issued  to  oring  up  a  prisoner  con- 
fined under  any  other  sentene  for  a  felony;  except  where 
the  application  is  made,  in  behalf  of  the  pepple,  to  bring 
him  up  as  a  witness  on  the  trinl  of  an  indictment,  rind  then 
only  by  and  ir  the  discretion  of  a  justice  of  the  supreme 
court,  upon  such  notice  to  the  district  attorney  of  the  county 
wher^-in  the  prisoner  was  convicted,  find  upon  such  terms 
and  conditions,  and  under  such  regulations,  as  the  judge 
prescribes. 

S  8018,  An  application  for  a  writ,  made  as  prescribed 
in  either  oi  the  f 01  egoin^  sections  of  this  article,  must  be 
verified  by  oflSdavit,  and  must  state : 

1.  The  title  and  nature  of  the  action  or  special  proceed- 
ing, in  regard  to  which  the  testimony  of  the  prisoner  is  de- 
fired  ;  and  the  court,  or  body,  in  or  befoie  which,  or  the 
officer  before  whom,  it  is  pending. 

2.  That  the  tcstimouy  of  the  prisoner  is  material  and 
necessary  to  the  applicant,  on  the  trial  of  the  action,  or  the 
hearing  of  the  ftpecial  proceeding,  as  he  is  advised  by  coun- 
sel and  verily  believes. 

8.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a 
sentence  for  a  felony. 

But  where  the  Attorney-General  or  district-attorney 
makes  the  application,  he  need  not  swear  to  the  advice  of 
counsel. 

§  2013.  The  return  to  ft  writ,  issucfl  ns  prescribed  in  thii 
article,  must  state  for  what  cause  the  prisoner  is  held  ;  and 
if  it  appears  therefrom,  that  he  is  held  by  virtue  of  a  man- 
date in  a  civil  action  or  special  proceeding  or  by  virtue  of  a 
commitment  upon  a  criminal  charge,  he  must,  after  having 
testified,  he  remanded,  and  again  committed  to  the  prison, 
from  which  he  was  taken. 

§  8014.  Any  oflflcer  to  whom  a  writ,  issued  as  prescribed 
in  this  article,  is  delivered,  must  obey  the  same,  according 
to  the  exigency  thereof,  and  make  a  return  thereto  accord- 
ingly. If  he  refuses  or  negkcts  po  to  do.  he  forfeits,  to  the 
people,  if  the  writ  was  issued  upon  the  application  of  the 
Attorney-General  or  a  district-attorney,  or,  in  any  other 
ca»e,  to  the  party  on  whose  application  the  writ  was 
issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,a  return  to  that 
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effect  is  a  sufficient  obedience  to  the  writ, without  producing 

ARTICLE  TpiRD. 

Thb  Writ  op  Habeas  Cobpub,  and  the  Writ  op  Ceb- 
tiobari,  to  inquire  into  thb  cause  op  detention. 


i  2016.  Who  entitled  to  prosecute       $  2012. 

the  writs. 
9016.  When  neither  writ  shall  S04S. 

be  allowed. 
2017.  Application :  how  and  to 

whom  made.  2044. 

S018.  Application    in    another 

county  ;  proof  required.  9046. 

2010.  Contents  of  petition. 
2090.  When     writ     most     be  2046. 

granted ;     penalty  for 

refusing.  2047. 

9081.  Form  of  writ  of  habeas 

corpus.  2048. 

9022.  Form  of  writ  of  certio- 
rari. 

9028.  When  writ  returnable  be-  9040. 

fore  another  Judge. 

2024.  When  writ  sufficient.  2060. 

2093.  Whenwr.tto  lBf<ne  with- 
out application. 

9026.  Return  ;  its  contents.  2061. 

2027.  Habt^s  corpus ;  body  of 

prisoner  to  be  produced,  2052^ 

nfllAaA    Ate 

9098.  Proceedings  on  disobedi-  9058. 

ence  of  writ.  2064. 

9090.  Id.;  precept  to  bring  up 

prisoner. 
2080.  Id.;  power  of  county  may  2066. 

be  called. 
90(il.  Proceedings  on  return  of  2060. 

habeas  corpus. 

9082.  When  prisoner  to  be  re- 

manaed.  9067. 

9088.  When  to  be  dischaiged  in 

civil  cases.  20&8. 

9084.  The  last  section  qualilled . 
9086.  Proceedings  on  Irregular 

commitment.  2060. 

2086.  Id.;  when  prisoner  may  2060. 

be  committed  to  another 

officer.  9061. 

2087.  Custodr  of  prisoner  pend-  2062. 

ing  the  proceedings. 

2038.  Notice   to   person    inter-  2068. 

ested  in  detention. 

2089.  Prisoner  may  controvert  2064. 

return ;    proofs    there- 
upon. 

2040.  Proceedings    upon    sick-  9065. 

ness,  etc.,  of  prisoner. 

2041.  When  certiorari  to  issue  9066. 

on      application      for 
habeas  corpus. 


Proceedings  upon  its  re- 
turn. 

Id.;  when  discharge  to  be 
eranted  ;  when  proceed- 
ings to  cease. 

When  certiorari  does  not 
prevent  habeas  corpus. 

Bail  on  certiorari ;  whoi 
and  how  ordered. 

Id.;  by  whom  and  how 
taken. 

Discharge  of  prisoner 
bailea. 

Order  substituted  for  writ 
of  discharge ;  service 
and  effect  thweof . 

Enforcing  order  for  dis- 
chaige  ;  penalty;  etc. 

When  prisoner  discharged 
not  to  be  re-imprisoned; 
when  he  mav  be. 

Penalty  fir  violating  the 
last  section. 

Id.;  for  concealing  pris- 
oner, etc.,  to  avoid  writ. 

Id.;  for  aiding,  etc. 

Warrant  to  bring  pp 
prisoner  about  beli^ 
.removed. 

When  offender  to  be  ar- 
rested. 

Execution  of  warrant ; 
proceedings  to  relieve 
prisoner. 

Id . ;  proceedings  to  pun- 
ish offender. 

When  appeal  may  be 
taken  in  cases  under 
this  article. 

Id . ;  by  people. 

Prisoner  who  appeals  may 
be  admitted  to  ball. 

Id. ;  recognizance,  etc. 

Id . ;  on  appeal  to  court  of 
appeals . 

Custody  of  prisoner  unt3 
he  gives  bail. 

When  recognizance  to  be 
valid  for  an  adjourn- 
ment, etc. 

Penalty  for  refusing  copy 
of  process,  etc. 

Application  of  this  article 
to  other  writs  of  habeas 
corpus. 


lt2N.T.288.  §  80 1 6.  A  peri>on  imprisoned  or  restrained  in  his  liberty, 
-within  the  State,  for  any  cause,  or  upon  any  pretence,  is 
entitled,  except  in  one  of  the  coses  specified  in  the  next 
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section,  to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 
as  prescribed  in  this  article,  for  the  purpose  of  inouiring 
into  the  cause  of  the  imprisonment  or  restraint,  and,  in  a 
case  prescribed  by  law,  of  delivering  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issued  and  served  under  this 
8?ciion,  on  the  first  day  of  the  week  commonly  called  Sun- 
day ;  but  it  cannot  be  made  returnable  on  that  day. 

§  8016.  A  person  is  not  entitled  to  either  of  the  writs  iss  N  T.  aoT. 
specified  in  the  last  section,  in  either  of  the  following  caaes :  M  Him  IM. 

1.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  a  mandate,  issued  by  a  court  or  a  Judee  of  the 
United  States,  in  a  case  where  such  courts  or  judies  have 
exclusive  jurisdiction  under  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commence- 
ment of  legal  proceedings  in  such  a  court. 

2,  Where  he  has  b^n  committed,  or  is  detained,  by 
virtue  of  the  final  judgment  or  decree,  of  a  competent  tri- 
bunal of  civil  or  criminal  jurisdiction ;  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted 
for  any  cause,  except  to  punish  him  for  a  contempt  ;  or  by 
virtue  of  an  execution  or  other  process,  issued  upon  such  a 
judgment,  decree,  or  final  order. 

i  2017.     [Am'd  1896,  amendment  to  take  fffect  January  1,  M  How.  Fr. 
1896  )    Ai>plication  for  the  writ  must  be  made,  by  a  written  l'^  y 
petition,  signed,  either  by  the  person  f.r  whose  relief  it  is  gupp.  ica. 
intended,  or  by  some  person  in  his  behalf  to  either  of  the  186  N.  Y.  ?«. 
following  courts  or  officers  :     . 

1..  The  supreme  court,  at  a  special  term  or  the  appellate 
division  thereof,  where  the  prisoner  is  detained  within  the 
judicial  district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the 
Stat«. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice 
of  the  supreme  court  at  chambers,  being  or  residing  within 
the  county,  where  the  prisoner  is  detained;  or,  if  there  is 
no  such  officer  within  tiiat  city  or  county,  capable  nf  acting, 
or,  if  all  those  who  are  capable  of  acting  and  nuthorized  to 
grant  the  writ,  are  absent,  or  have  refused  to  grant  it,  then 
to  an  officer,  anthorized  to  perform  those  duties,  residing  in 
an  adjoining  county. 

§  8018.  Where  application  for  either  writ  is  made  aa 
prescribed  m  subdivision  third  of  the  last  section,  without 
the  county  where  the  prisoni  r  is  detained,  the  officer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by 
other  sufficient  evidence,  of  the  facts  which  authorize  him 
to  act  as  therein  proscribed  ;  and  if  a  judge  in  that  county, 
authorized  to  grant  the  writ,  is  said  to  be  incapable  of  act- 
ing, the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be 
denied 

§  8010.  The  petition  must  be  verified  by  the  oath  of  the  ©  v  ▼ 
petitioner,  to  the  effect  that  he  believes  it  to  he  true :  and  Soddl  isa. 
must  state,  in  substance :  u  p  pf-io* 
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1.  That  the  person,  in  ^hose  behalf  the  writia  applied 
for,  is  imprisoned,  or  restrained  in  his  liberty  ;  the  place 
where,  unless  it  is  unknown,  and  the  officer  or  person  by- 
whom,  he  is  so  imprisoned  or  restrained,  naming  hotn 
parties,  if  their  names  are  known,  and  describing  either 
party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained, 
by  virtue  of  any  Judgment,  decree,  final  order,  or  process, 
specified  in  section  two  thousand  and  sixteen  of  this  act. 

8.  The  cause  or  pretence  of  the  imprisonmoit  or  restraint, 
according  to  the  best  knowledge  and  belief  of  the  peti 
tioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man- 
date, a  copy  thereof  must  be  annexed  to  the  petition  *  unless 
the  petitioner  avers,  either,  that  by  reason  of  the  removal  or 
concealment  of  the  prisoner  before  the  application,  a  de 
mand  of  such  a  copy  could  not  be  made,  or  that  such  a 
demand  was  made,  and  the  legal  fees  for  the  copy  were 
tendered  to  the  officer  or  other  person,  having  the  prisoner 
in  his  custody,  and  that  the  copy  was  reused. 

6.  If  the  imprisonment  is  alleged  to  be  illegal ,  the  petition 
must  state  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the 
writ  of  habeas  corpus,  or  for  the  writ  of  certiorari. 

§  8020.  A  court  or  a  Judge,  authorized  to  grant  either 
writ,  must  grant  it  without  delay,  whenever  a  petition 
therefor  is  presented,  as  prescribed  m  the  foregoing  sections 
of  this  article,  unless  it  appears,  from  the  petition  itself,  or 
the  documents  annexed  thereto,  that  the  petitioner  is  prohib- 
ited by  law  from  prosecuting  the  writ.  For  a  violation  of  this 
section,  a  Judge,  or,  if  the  application  was  made  to  a  court, 
each  member  of  the  court,  who  assents  to  the  violation, 
forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered 
by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

§  202 1  •  [i4m'dl895,  amendmerUto  take  tffed  January  1, 
18%.  J  The  writ  of  habeas  corpus,  issued  as  prescribed  in 
this  article,  must  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up:  **'i  he  people  of  uxe  State  of 
New  York,  to  the  sheriff  of,  et  cetera  (or  »*  to  A.  B."):  ••  We 
command  you  that  you  have  the  body  of  C.  D.,  by  you  im- 
prisoned and  detained,  as  it  is  said,  together  with  tne  time 
and  cause  of  such  imprisonment  and  detention,  by  whatso- 
ever name  the  said  C.  D.  is  called  or  charged,  before 

,"  (•'the  supreme  court,  at  a  special  term  or  term  of 
the  appellate  division  thereof,  to  be  held,"  or  **E.  F.,  justice 
of  the  supreme  court,"  or  otherwise,  as  the  ctise  may  be), 
•*  at  on  , "  (or,  *  *  immediately  after  the  receipt 

of  this  writ"),  **to  do  and  receive  what  shall  then  and  there 
be  considered,  concerning  the  said  G.  D.  And  have  you  then 
there  this  writ,     ••Witness,  ,  one  of  the  justices"  (or 

** judges")    •'of  the  said  court"  (or  ••county  judge,"  or 
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otherwise,  as  the  case  may  be),  "the  day  of  » 

in  the  year  eighteen  hnndred  and  /' 

§2022.  [Am'd  IQda,  aimendmini40  take  ^fed  January  1,  81000.1111 
1896.]  The  writ  of  certiorari,  issued  as  prescribed  in  this 
article,  must  be  substantiaUy  in  the  following  form,  the 
blanks  being  properiy  iilled  up:  *''rhe  People  of  the  State 
of  New  York,  To  the  Sheriff  of,"  et  cetera,  (or  »*to  A.  B."): 
<*  We  command  you,  that  yon  certify  folly  1  nd  at  large,  to 

/'  (*Hhe  supreme  court,  at  a  spe- 
cial term  or  term  of  the  appellate  division  thereof,  to  be 
held,"  or  "E.  F.,  justice  01  tne  supreme  court,"  or  other- 
wise, (as  the  case  may  be),  **at  ,on  ,"  (or  "im- 
mediately after  the  receipt  of  this  writ"),  "the  day  and 
cause  of  the  imprisonment  of  G.  D.,  by  you  detained,  as  it 
is  S'id,  by  whatsoever  nume  the  said  C.  D.  is  called  or 
charged.  And  have  yon  then  there  this  writ.  "Witness, 
,  one  of  the  justices  '*  (or  "judges  ")  *of  the  said 
court"  (or  "county  judge,"  or  otherwise,  as  the  c.  so  may 
be),  "the  day  of  ,  in  the  year  ei^^teen  hun- 
dred  and              ." 

§  2088,  If  application  for  either  writ  is  made  to  the 
supreme  court,  or  to  a  justice  thereof,  in  a  county  other 
than  that  where  the  person  is  imprisoned  or  confined,  the 
writ  may  be  made  returnable,  in  its  or  his  discretion,  before 
an^  judge  authorized  to  grant  it,  in  the  county  of  the  im- 
pnsonment  or  confinement. 

^  8024.  The  writ  of  habeas  corpus  or  the  writ  of  cer- 
tionrari  shall  not  be  disobeyed,  for  any  defect  of  form,  and 
par.iculariy  in  either  of  the  following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner,  is 
designated,  either  by  his  name  of  oflElce,  if  he  has  o::e,  or  by 
his  own  name ;  or,  if  both  names  are  unknown  or  uncer- 
tain*  by  an  assumed  appellation.  Any  person,  upon  whom 
the  writ  la  served,  ia  deemed  to  be  the  i^rson  to  whom  it  la 
directed,  although  it  is  directed  to  him  by  a  wrong  name  or 
description,  or  to  another  person 

2.  If  the  prisoner  directed  to  be  produced,  is  designated 
br  name,  or  otherwise  described  in  any  way,  so  as  to  be 
identified  as  Ihe  person  intended. 

§  2026.  Where  a  justice  of  the  supreme  court,  in  court 
or  out  of  court,  has  evidence,  in  a  judicial  proceeding  taken 
before  him.  that  any  person  is  illej^Uy  imprisoned  or  re- 
strained in  his  liberty  within  the  Slate  ;  or  where  any  other 
judee,  authorized  by  this  article  to  grant  the  writs,  has 
evi&ice,  in  like  manner,  that  any  person  is  thus  imprisoned 
or  restrained,  within  the  county  where  the  pudfce  resides ; 
he  must  issue  a  writ  of  habeas  corpus  or  a  wnt  of  certiorari, 
for  the  relief  of  that  person,  although  no  application  thero- 
toT  hw  been  mude. 
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8Mi8c  158.  §  2026.  The  person  upon  whom  either  writ  has  been 
duly  Berred,  must  state,  plainly  and  unequivocally,  in  his 
return  : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served, 
or  at  any  time  theretofore  or  thereafter,  he  Lad  in  his 
custody,  or  under  his  power  or  lesiraint,  the  person  for 
whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  f  e:vei, 
and  still  has  him,  the  authority  and  true  cause  of  ihe  im- 
prisonment or  restraint,  setting  it  forth  at  length.  If  the 
prisoner  is  detained  by  virtue  of  a  mandate  or  other  writ- 
ten authority,  a  copy  thereof  must  be  annexed  to  the  return, 
and,  upon  the  return  of  the  writ,  the  original  must  be  pro- 
duced, and  exhibited  to  the  court  or  judge. 

8.  If  he  BO  had  the  prisoner  at  any  time  but  has  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the  relum 
must  conform  to  Ihe  relum  required  by  the  second  subdi- 
vision of  this  section,  except  that  the  substance  of  the  man- 
date or  other  written  authority  may  be  given,  if  the  original 
is  no  longer  in  his  hands ;  and  that  the  return  must  state 
particularly  to  whom,  at  what  time,  for  what  cause,  and  by 
what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and, 
unless  he  is  a  sworn  public  officer,  and  makes  his  return  in 
his  official  capacity,  it  must  be  verified  by  his  oath. 

§  2087.  The  person,  upon  whom  a  writ  of  habeas 
corpus  has  been  duly  served,  must  also  bring  up  the  body 
of  the  prisoner  in  his  custody,  according  to  the  command 
of  the  writ ;  unless  he  states,  in  his  return,  that  the  prisoner 
is  so  sick  or  infirm,  that  the  production  of  him  would  en- 
danger his  life  or  his  health. 

§  8028.  Where  a  person,  who  has  been  duly  served 
with  either  writ,  refuses  or  neglects,  without  suflicient 
cause  shown  by  him,  fully  to  obey  it,  as  prescribed  in  the 
last  two  sections  the  court  or  judge,  befoie  which  or  whom 
it  is  made  returnable,  upon  proof  of  the  due  service  thereof, 
must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sheriff  of  any  county  where  the  delinquent 
may  be  found,  or,  if  the  delinquent  is  a  sheriff,  to  any 
coroner  of  his  county,  or  to  a  particular  person  specially 
appointed  to  execute  the  warrant;,  and  designated  therein 
commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court 
or  ludge.  Ujwn  the  delinquent  being  so  brought  up,  an 
order  must  be  made,  committing  him  to  close  custody  in 
the  jail  of  the  county  in  which  the  court  or  judge  is  ;  or,  if 
he  is  a  sheriff,  in  the  jail  of  a  county  other  than  his  own, 
designated  in  the  order  ,  and,  in  either  case,  without  being 
allowed  the  liberties  of  the  jail.  The  order  must  direct 
that  he  stand  committed,  until  he  makes  return  to  the 
writ,  and  complies  with  any  order,  which  may  be  made  by 
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the  court  or  jud^.  in  relation  to  the  person  for  whose 
relief  the  writ  was  issued. 

§  2080.  The  court  or  judge  may  also,  in  its  or  his 
dizicretion.  at  the  time  when  the  warrant  of  attachment  is 
issued,  or  afterwards,  issue  a  precept  to  the  sheriff,  coroner, 
or  other  person,  to  whom  .the  warrant  is  directed,  com- 
manding him  forthwith  to  bring  before  the  court  or  Judge 
the  person  for  whose  benefit  the  writ  was  granted,  who 
must  thereafter  remain  in  the  custody- of  the  officer  or 
person  executing  the  precept,  until  discharged,  bailed,  or 
remanded,  as  the  court  or  judge  directs. 

§  8030.  The  sheriff-,  coroner,  or  other  person,  to  whom 
a  warrant  of  attachment  or  precept  is  directed,  as  prescribed 
in  either  of  the  last  two  sections,  may,  in  the  execution 
thereof,  call  to  his  aid  the  power  of  the  county,  as  a  sheriff 
may  do,  in  the  execution  of  a  mandate  issued  from  a  court 
of  record. 

§  8081.  The  court  or  j|udge,  before  which  or  whom  a 

Ensoner  is  brought  by  virtue  of  a  writ  of  habeas  corpus, 
isued  as  prescril^d  in  this  article,  must,  immediately  iSter 
the  return  of  the  writ,  examine  into  the  facts  alleged  in  the 
return,  and  into  the  cause  of  the  imprisonment  or  restraint 
of  the  prisoner  ;  and  must  make  a  final  order  to  discharge 
him  therefrom,  if  no  lawful  caus?  for  the  imprisonment  or 
restraint,  or  for  the  continuance  thereof,  is  shown;  whether 
the  same  waa  upon  a  commitment  for  an  actual  or  sup- 
posed criminal  matter,  or  for  some  other  cause. 

S  8088.  The  court  or  judgemust  forthwith  make  a  final   ii  Abb^  ir, 
order  to  remand  the  prisoner,  if  it  appears  that  he  is  de-    0. 18. 
tained  in  custody  for  either  of  the  following  causes,  and  that    Iq^^  y.  sq 
the  time  for  which  he  may  legally  be  so  detained  has  not  ss  Hnu.  258 
expired : 

1.  Bv  virtue  of  a  mandate  issued  by  a  court  or  a  judge 
of  the  United  States,  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction. 

3.  By  virtue  of  the  final  jud^ent  or  decree  of  a  com- 

Setent  tribunal,  of  civil  or  cnminal  jurisdiction  ;  or  the 
nal  order  of  such  a  tribunal,  made  in  a  special  proceeding, 
instituted  for  any  cause,  except  to  punish  him  for  a  con- 
tempt ;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

8.  For  a  criminal  contempt,  defined  in  section  eight  of 
this  act.  and  specially  and  plainly  charged  in  a  commitment, 
made  by  a  court,  officer,  or  body,  havmg  authority  to  com- 
mit for  the  contempt  so  charged. 

^  8088.  If  it  appears  upon  the  return,  that  the  prisoner 
is  m  custody  by  virtue  of  a  mandate  in  a  civil  cause,  he  can 
be  discharged,  only  in  one  of  the  following  cases  : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the 
oflUcer  who,  issued  the  mandate,  has  been  exceeded,  eitlier 
tt9  to  nuitter,  place,  sum,  gr  perfvon* 
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2.  Where,  although  the  original  imprisonment  waa  law- 
ful, yet  by  some  act,  oqussion,  or  event,  which  has  taken 
place  afterwards,  the  prisoner  has  become  entitled  to  be  dis- 
charged. 

8.  Where  the  mandate  is  defective  in  a  matter  of  sub- 
stance required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was 
issued  in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  thQ  prisoner 
under  the  mandate,  is  not  the  person  empowered  by  law  to 
detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment, 
decree,  or  order  of  a  court,  or  by  a  provision  of  law. 

16  Abb.  N.       g  2034.  But  a  court  or  judge,  upon  the  return  of  a  wijt 

loo^N^Y  20    ^^"^  ^  prescribed  in  this  article,  shall  not  inquire  into  the 

'    '  legality  or  justice  of  any  mandate,  judgment,  decree,  or 

92  Hon.  476.  ^SbI  order,  specified  in  the  last  section  but  one,  except  as 

therein  statea. 

§  8086.  If  it  appears  that  the  prisoner  has  been  legally 
committed  for  a  criminal  offence,  or  if  he  appears,  by  the 
testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offence,  although  the  com- 
mitment is  irregular,  the  court  or  judge,  before  which  or 
whom  he  is  brought,  must  forthwith  make  a  final  order,  to 
discharge  him  upon  his  giving  bail,  if  the  case  is  bailable 
or,  if  it  is  not  bailable,  to  remand  him.  Where  bail  is 
given  pursuant  to  an  order,  made  as  prescribed  in  Ibis  sec^ 
tion,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  en- 
titled to  be  bailed. 

§  8086.  Where  a  prisoner  is  not  entitled  to  his  discharge, 
ann  is  not  bailed,  he  must  be  remanded  to  the  custody,  or 
placed  under  the  restraint,  from  which  he  was  taken,  unless 
the  person,  in  whose  custody  or  under  whose  restraint  he  was, 
\b  not  lawfully  entitled  thereto ;  in  which  case,  the  order 
remanding  him  must  commit  him  to  the  custody  of  the 
officer  or  person  so  entitled. 

JON.  Y.  I  8087.  Pending  the  proceedings,  and  before  a  final 

state  Bep.   oraer  is  made  upon  the  return,  the  court  or  judge,  before 

**•   which  or  whom  the  prisoner  is  brought,  may  either  commit 

him  to  the  custody  of  the  £^eriff  of  the  county  wherein  the 

proceedings  are  pending,  or  place  him  in  such  care  or 

custody,  as  his  age  and  other  circumstances  require. 

§  8088.  Where  It  appears,  from  the  return  to  either 
wnt,  that  the  prisoner  is  in  custody  by  virtue  of  a  mandate, 
an  order  for  his  discharge  shall  not  be  made,  until  notice 
of  the  time  when,  and  the  place  where,  the  writ  is  return- 
able, or  to  which  the  hearing  has  been  adjourned,  as  the 
case  may  be,  ha»  been  either  personally  served,  eight  days 
previously,  or  given  in  such  other  manner,  and  for  such 
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previoiis  length  of  time,  as  the  court  or  Judge  prescribes,  afl 

follows :  .        ,  J    1         «i,rii 

1.  Where  the  mandate  was  issued  or  made  In  a  ciyii 
action  or  special  proceeding,  to  the  person  who  has  an  in- 
terest in  continuing  the  imprisonment  or  restraint,  or  lii« 

attorney.  ,        ^  -  .,  ^ 

2.  In  every  other  case,  to  the  district-attorney  or  tne 
county,  within  which  the  prisoner  was  detained,  at  the  time 
when  the  writ  was  served.  . 

For  the.purpose  of  an  appeal,  the  person  to  whom  notice 
is  given,  as  prescrihed  in  the  first  subdivision  of  this  section, 
becomes  a  party  to  the  special  proceeding. 

£  e080.  A  prisoner,  produced  upon  the  return  of  a  writ  W  N.Y.tt 
of' habeas  corpus,  may.  under  oath,  deny  any  Daatenai 
allegation  of  the  return,  or  make  any  allegation  of  fact,  128N.T.I8O 
showing  either  that  his  imprisonment  or  detention  «  unlaw- 
ful, or  that  he  is  entitled  to  his  discharge.  Thereupon  the 
court  or  Judge  must  proceed,  in  a  summary  way,  to  near 
the  evidence,  produced  in  support  of  or  against  the  im- 
prisonment or  detention,  and  to  dispose  of  the  prisoner  as 
the  justice  of  the  case  requires. 

§  2040.  Where  the  return  to  a  writ  of  habeas  corpus 
states  that  the  prisoner  is  so  sick  or  infirm,  that  the  produc- 
tion of  him  would  endanger  his  life  or  health,  and  the  re- 
turn is  otherwise  sufficient,  the  court  or  judge,  if  satwnea 
of  the  truth  of  that  statement,  must  decide  upon  the  return^ 
and  dispose  of  the  matter,  as  if  a  writ  of  certiorari  had  been 
issued. 

§  8041.  Where  an  application  is  made  for  a  writ  of  83lUo.i53. 
habeas  corpus,  as  prescribed  in  this  article,  and  it  appears 
to  the  court  or  Judge,  upon  the  petition  and  the  documents 
annexed  thereto,  that  the  cause  or  offence,  for  which  tne 
party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of 
certiorari  may  be  granted,  instead  of  a  writ  of  habeas  cor- 
pus, as  if  the  application  had  been  made  for  the  former 
writ. 

§  8048.  Upon  the  return  to  such  a  writ  of  certiorari, 
the  court  or  Judge,  before  which  or  whom  it  is  returnable, 
must  proceed  as  upon  a  return  to  a  writ  of  habeas  corpus, 
and  must  hear  the  proofs  of  the  parties,  in  support  of  and 
against  the  return. 

g  8048.  If  it  appears,  that  the  prisoner  is  unlawfully 
imprisoned  or  restrained  in  his  liberty,  the  court  or  jud^ 
must  make  a  final  order,  dischar^g  him  forthwith.  If  it 
appears  that  he  is  lawfully  imprisoned  or  detained,  and  is 
not  entitled  to  be  bailed,  the  court  or  judge  must  make  a 
final  order,  dismissing  the  proceedings. 

§  8044.  Notwithstanding  a  writ  of  certiorari  has  been 
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'  the  foregoing  provisions  of  this  article,  relating  to  the  latter 
writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari,  or, 
upon  the  return  thereof,  refuses  to  discharge  the  prisoner, 
the  latter  may  claim,  and  is  entitled  to,  the  writ  of  habeas 
corpus,  as  prescribed  in  this  article. 

1 1156,  Cob-  §8046.  If,  upon  the  return  to  a  writ  of  certiorari, 
•oi.  Act  Issued  as  prescribed  in  this  article,  it  appears,  that  the  per- 
son imprisoned  or  detained  is  entitled  to  be  bailed,  the  court 
or  judge  must  make  a  final  order,  fixing  the  sum  in  which 
he  is  to  be  admitted  to  bail ;  specifying  the  court,  and  the 
terra  thereof,  at  which  he  is  required  to  appear :  and  direct- 
ing his  discharge,  upon  bail  being  given  accordingly,  as  re- 
quired by  law.  If  sufficient  bail  is  immediately  offered, 
the  court  or  judge  must  take  it ;  othern^ise,  bail  may  be 
given  afterwards,  as  prescribed  in  the  next  section. 

§  2(H6*  [  4m*d  1895,  amendmmi  to  take  fffeet  January  1, 
1896.]  Upon  the  production  of  the  order,  or,  if  it  was  made 
by  a  court,  of  a  certified  copy  thereof,  to  a  juf^tice  of  the  bu> 
preme  court,  or  to  t'le  county  jui)ge  or  special  county  judge 
of  tie  county  where  the  prisoner  is  detained,  the  joc^ge  must 
take  the  re.'ognizanc*'  of  the  priKoner,  with  two  enretiep,  in 
the  sum  so  fixed,  conditioned  for  the  appearance  of  the  pris- 
oner, as  pre -scribed  in  the  onler.  Each  person,  offering  him- 
self us  i  surety,  must  show,  by  Lis  ofttb,  to  the  satisfaction 
ofthejud^e,  that  he  is  a  hr  useb raider  in  the  county,  and 
worth  twice  the  Bum  in  w)  ich  he  is  required  to  be  bound, 
over  and  above  all  demnnds  ngains^t  him.  It  iK  not  necessary 
that  th«3 1'risnner  should  appear  in  person  before  the  judge, 
to  acknowledge  the  reccgnizance;  bi  t  it  may  be  acknowl- 
edged by  the  prisoner,  and  Orrtified,  in  like  manner  as  a  deed 
to  be  recorded  injthe  county. 

SI  156. Con-  §8047.  The  judge  must  immediately  file  the  recog- 
•ol.  Act.  nizance  with  the  clerk  of  the  court,  before  which  the  pris- 
i^i^^'  ^'*^  ooer  is  bound  to  appear.  He  must  also  make  a  certificate 
upon  the  order,  or  the  certified  copy  thereof,  to  the  effect 
that  it  has  been  complied  with.  Upon  prO(iuction  of  the 
certificate,  the  prisoner  is  entitled  to  his  discharge  from  im- 
prisonment, for  any  cause  stated  in  the  return  to  the  cer- 
tiorari. 

§  2048.  The  writ  of  discharge  is  abolished.  A  final 
order  to  discharge  a  prisoner,  made  as  prescribed  in  this 
article,  may  be  served  in  like  manner  as  an  injunction  order, 
and  when  so  served,  it  may  be  enforced  in  the  same  man- 
ner as  a  final  judgment  in  a  civil  action,  except  where 
rial  provision  for  its  enforcement  is  otherwise  made  in 
act.  Where  such  an  order  directs  a  dischar^^e,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service 
of  the  certificate,  or  other  proof  prescribea  by  law,  showing 
that  bail  has  been  given,  as  required  thereby. 

g  8049.  Obedience  to  a  final  order  to  discharge  a  pris- 
oner, made  as  prescribed  in  this  article,  may  be  enforced 
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by  the  court  which,  or  the  judge  who,  made  the  same,  by 
attachment  as  for  a  neglect  to  make  a  return  to  a  writ  of 
habeas  corpus,  and  with  like  effect.  A  person  guilty  of 
such  disobedience  forfeits,  to  the  prisoner  ag^rieyed,  one 
thousand  two  hundred  and  fifty  dollars,  in  addition  to  the 
damages  which  the  latter  sustains, 

J  8060.  A  prisoner,  who  has  been  discharged  by  a  final 
er,  made  upon  a  writ  of  habeas  corpus  or  certiorari, 
issued  as  prescribed  in  this  article,  shall  not  be  again  im- 

Erisoned,  restrained  or  kept  in  custody,  for  the  same  cause. 
»ut  it  is  not  deemed  to  be  the  same  cause,  in  either  of  the 
following  cases . 

1.  Where  he  has  been  discharged  from  a  commitment 
on  a  criminal  charge ;  and  is  afterwards  committed  for  the 
same  ofifence,  by  the  lawful  order  or  other  mandate  of  the 
court,  wherein  he  was  bound  by  recognizance  to  appear,  or 
in  which  he  has  been  indicted  or  convicted  for  the  same 
offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause, 
for  defect  of  proof,  or  for  a  material  defect  in  the  commit- 
ment ;  and  is  afterwards  arrested  on  suflicient  proof,  and 
committed  by  a  lawful  mandate,  for  the  same  offence. 

8.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  for  an  illegality  in  the  Judgment,  final 
order,  or  other  mandate,  as  prescribed  in  this  article ;  and 
is  afterwards  imprisoned,  by  virtue  of  a  lawful  judgment, 
final  order,  or  other  mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  from  imprisonment  by  virtue  of  an  order 
of  arrest ;  and  is  afterwards  taken  in  execution,  or  other 
final  process,  in  the  same  action  or  special  proceeding,  or 
arrested  in  another  action  or  special  proceeding,  after  the 
first  was  discontinue<L 

§  2061.  If  a  court,  or  a  judge,  or  any  other  person,  in 
the  execution  of  a  judgment,  order  or  other  mandate,  or 
otherwise,  knowingly  violates,  causes  to  be  violated,  or 
assists  in  the  violation  of,  the  last  section,  he,  or  if  the  act 
or  omission  was  that  of  a  court,  each  member  of  the  court 
assenting  thereto,  forfeits,  to  the  prisoner  aggrieved,  one 
thousand  two  hundn  d  and  fifty  dollars.  He  is  also  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punifiJied  by  fine,  not  exceeding  one  thousand  dollars,  or  by 
imprisonment,  not  exceeding  six  months,  or  by  both,  in  the 
discretion  of  the  court. 

§  8058.  Any  one,  having  in  his  custody,  or  under  his 
power,  a  person  entitled  to  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  as  prescribed  in  tbis  article,  or  a  person 
for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari has  been  duly  issued,  as  prescribed  in  this  article, 
who.  with  intent  to  elude  the  service  of  the  writ,  or  to  avoid 
the  effect  thereof,  transfers  the  prisoner  to  the  custody,  or 
lilaoes  him  under  the  power  or  control,  of  another,  or  con« 
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cealt  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor  ;  and.  upon  conviction  thereof,  shall  l>e 
punished  as  specified  in  the  last  section. 

§  8068.  A  person  who  knowingly  assiirts  in  the  violation 
of  the  last  section,  is  guilty  of  a  misdemeanor  ;  and,  upon 
conviction  thereof,  ihSil  he  punished  as  specified  in  the  last 
section  hut  one. 

42  Hnn,  198.  §  8064.  Where  it  appears,  hy  proof  (satisfactory  to  a  court 
or  judge,  authorized  to  grant  either  writ,  that  a  person  is 
held  in  unlawful  confinement  or  custody,  and  that  there  is 
good  reason  to  believe,  that  he  will  be  carried  out  of  the 
State,  or  suffer  irreparable  injury,  before  he  can  be  relieved 
by  a  wiit  of  habeas  corpus  or  a  writ  of  certiorari  ;  the 
court  or  judge  must  is<%ue  a  warrant,  reciting  the  facts, 
directed  to  a  particular  sheriff,  or  generally  to  any  sheriff 
or  constable,  or  to  a  person  specially  designated  therein  ; 
and  commanding  him  to  take,  and  forthwith  to  bring  before 
the  court  or  judge,  the  prisoner,  to  be  dealt  with  according 
to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be 
tinder  the  seal  thereof ;  if  by  a  judge,  it  must  be  under  his 
hand. 

§  8066.  Where  the  proof,  specified  in  the  last  section, 
is  also  sufficient  to  justify  an  arrest  of  the  person  having 
the  prisoner  in  his  custody,  as  for  a  criminal  offence,  com- 
mitted in  takin;^  or  detaining  him,  the  warrant  must  also 
contain  a  direction  to  arrest  &at  person,  for  the  offence. 

§  8066.  The  officer  or  other  person,  to  whom  the  war- 
rant is  directed  and  delivered,  must  execute  it  by  bringing 
the  prisoner  therein  named,  and  also,  if  so  commanded  in 
the  warrant,  the  person  wlio  detains  him,  before  the  court 
or  jad^e  issuing  it ;  and  thereupon  the  person  detaining 
the  -pnsoner  must  make  a  return,  in  like  manner,  and  the 
like  proceedings  must  be  taken,  as  if  a  writ  of  habeas  cor- 
pus had  been  issued  in  the  first  instance. 

§  8057.  If  the  person,  having  the  prisoner  in  his  cus- 
tody, is  brought  before  the  court  or  judge,  as  for  a  crimi- 
nal offence,  he  is  entitled  to  l)e  exi-mined,  and  must  be 
committed,  bailed,  or  discharged,  by  the  couit  or  judge,  as 
in  any  other  criminal  case  of  the  same  nature. 

6  App.  Div.      §  8068.  An  appeal  may  be  taken  from  an  order  refus- 
^^*-  ing  to  grant  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 

as  prescribed  in  this  article,  or  from  a  final  order,  made 
upon  the  return  of  such  a  writ,  to  discharge  or  remand  a 
prisoner,  or  to  dismiss  the  proceedings.  Where  a  final 
order  is  made,  to  discharge  a  prisoner,  upon  his  giving 
bail,  an  appeal    therefrom   may   be    taken,  before  bail  is 

fivcn  ;  but  where  the  appeal  is  taken  by  the  people,  the 
ischarge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the 
court  or  judge,  before  which  or  whom  the  writ  ia  made  re- 
turnable, except  as  prescribed  in  this  section* 
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§  S069.  An  appeal  from  a  final  order,  discharging:  a 
prisoner  committed  upon  a  criminal  accusation,  or  from  the 
affirmance  of  such  an  order,  may  be  taken,  in  the  name  of 
the  people,  by  the  Attorney-General  or  the  district-attor- 
ney. 

§  S060.  Where  a  prisoner,  who  stands  charged,  upon  a  (^1157,1100, 
cnminal  accusation,'  with  a  bailable  offence,  has  perfected,    g  ?*?*"^»; 
or  intends  to  take,  an  appeal  from  a  final  order  dismissin.j  ^  ""^ 
the  proceedings,  remanding  him,  or  otherwise  refusin/r  to 
discbarge  him,  made  as  prescribed  in  this  article,  the  court 
or  judge,  U]x>n  his  application,  either  before  or  after  the 
final  order,  must,  upon  such  notice  to  the  district-attorney 
as  the  court  or  judge  thinks  proper,  make  an  order,  fixing 
the  sum  in  which  the  applicant  shall  be  admitted  to  bail, 
pending  the  appeal ;  and  thereupon,  when  his  appeal  is 
perfected,  he  must  be  admitted  to  bail  accordingly. 

§  2061.  [Am*d  1895,  amendment  to  take  tffect  January  1, 
18%.]  The  recognizance  tor  that  purpose  inuBt  be  condi- 
tioned, that  the  prisoner  v  ill  appear  at  a  term  of  the  appel- 
late division  of  the  supreme  court  to  be  held  at  a  time  and 
place  designated  in  the  order,  and  abide  by  and  perform  the 
judgment  or  order  of  the  appellate  court.  It  must  be  taken 
and  approved  by  a  jaslice  of  the  supreme  couri,  or  by  tbe 
court  or  judge  from  whose  order  tbe  appe<il  is  taken,  or  by 
the  county  judge  of  the  county  in  which  the  crder  was  made. 
In  all  other  respects,  the  proceedings  are  the  same  as  pre- 
scribed in  this  article,  where  it  appears,  upon  the  return  of 
a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be  ad- 
uiitted  to  bail. 

§2062.  [Am*dl8d5,  amendment  to  take  effect  Januai-y  I,  ||iis7,ii09, 
1896.1  Where  a  prisoner,  who  stands  charged  with  an  (f-  Conwl.  Act 
fense,  specified  in  the  last  section,  has  perfected  an  appeal, 
to  the  c  'Urt  of  appeals,  from  a  final  order  of  tbe  supreme 
court,  affirming  an  order  refusing  his  discharge,  or  levei E>ing 
an  order  granting  his  discharge;  the  court,  from  whose  otdi  r 
the  appeal  is  taken,  or  a  judge  thereof,  must,  upon  his  ap- 
plication, admit  him  to  bail,  ns  prescribed  in  the  last  tec- 
ti  •n,  except  that  the  recognizance  must  be  conditi  ned  to 
appear,  at  a  term  of  the  appellate  diyision  of  the  suireme 
court  from  which  tbe  appeal  is  taken,  to  abide  by  and  ptr- 
form  its  judgment  or  order,  made  after  the  determination  of 
the  appeal. 

I  2068.  Where  the  sum,  in  which  a  prisoner  shall  be  nd- 
iiiitted  to  bail,  has  been  fixed,  as  prescribed  in  either  of  the 
last  two  sections,  he  must  remain  in  the  custody  of  the 
sheriff  of  the  county  in  which  he  then  is,  until  he  is  admitted 
to  bail,  as  thereiti  preset ibed;  or,  if  he  does  not  give  the 
re«inisite  bail,  until  the  time  to  appeal  has  expired,  or  the 
appeal  is  disposed  of.  and  the  further  direction  of  the  couit, 
uiadti  thereupon. 

^2064.  [/Im'd  1895,  amendment  to  inke  effect  January  1, 
19v6.J     Wheyeno  order  or  other  dijrectipu  of  the  court, 
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relatingto  the  diBposilionof  the  prisoner,  is  made  at  the 
term  specified  m  a  recognizimoe,  given  as  prescribed  in  sec- 
tion two  thousand  and  sixty -one  or  section  two  thousand  and 
sixty-two  of  this  acr,  tiie  matter  is  deemed  adjourned  i»ith- 
out  an  orJer  to  that  effect,  to  the  next  term  of  the  appellate 
division  of  the  supreme  c.>urt,  to  be  held  in  the  same  depart- 
ment; and  thereafter  to  each  Rucceshive  term,  until  such  an 
order  or  direction  is  made.  The  prisoner  is  bound  to  attend 
nt  each  successive  term  of  the  appellate  division;  and  the  re- 
cognizance is  valid  for  his  attendance  accordingly,  without 
any  notice  or  other  formal  proceedings. 

§  2065*  An  offi.  er  or  other  person,  who  detains  any  one 
by  virtue  of  a  mandate,  or  other  written  authority,  lunst, 
upon  reasonable  demand,  and  tender  of  his  fets,  deliver  h 
copy  thereof  to  any  person  who  applies  therefor,  for  the 
purpose  of  procurins^  a  writ  of  habeas  corpus  or  a  writ  of 
certiora  i,  in  bebalf  of  the  prisoner.  If  ho  knowingly 
.refuses  so  to  do,  he  forfeits  'two  hundred  dollars  to  Uie 
prisoner. 

^  20&6.  Except  as  otherwise  expressly  prescribed  by- 
statute,  the  provisions  of  this  article  apply  to  and  regulate 
the  proceedings  upon  every  common  law  or  statutory  *«  rit 
of  h  beas  corpuM,  as  far  hs  they  are  applicable;  and  the 
authority  of  a  court  or  a  judge,  to  grant  such  a  writ,  or  to 
prooe*  d  tberenp  n,  by  statute  or  the  common  law,  must  be 
ex  rcised  in  conformity  to  this  article,  in  any  case  therein 
provided  for. 

ARTICLE  FOURTH. 


53  K.T.  Sup- 
er. Ct.  (J.* 
B;66. 


Thb  Wbit  op  Mandamus. 


2067.  Kinds  of  writ;  how  alter- 
native writ  granted 
206S.  Wlien  writ  granted  at  spe- 
cial term. 
a009.  Id. tat  appellate  dirision^of 
the  Rupreiae  court. 

When  peremptory  man- 
damns  to  issue  in  first 
instance. 

Alternative  writ :  how 
served. 

Writ:  how  returnable. 

Return  or  demurrer  to 
first «  rit. 

Return  ;  how  made. 

Motion  to  set  aside  writ. 

Gontenta  of  alternative 
writ;  demurrer  thereto. 

Form  and  contents  of  re* 
turn. 

Further  return  cannot  be 
compelled;  demurrer  to 


when    it 


3070. 


2071. 

2072. 

207 .«. 

2('74. 
2076. 
2076. 

2077. 

2078. 


return. 
I  2079.  Issue  of  facts ; 

arises. 
2060.  Application  of  certain  pro- 

visiuns  of  chapter  f^ixth . 
Service  of  notice  of  filing 

return,  and  demurrer. 
Subsequent     proceedings 

the  f-ame  as  in  an  acti*  n. 
Issue  of  fact ;  how  triable. 
Id.;  whei  e  triable. 
Issue  of  law  npon  appellate 

division  of  the  snpreme 

court  mandamus ;  how 

and  where  triable. 
Costs. 
Appeals. 
When  relator  to  recover 

damages. 

2089.  Stay  of  proceedings ;  en- 
largement of  time. 

2090.  Fine  in  certain  cases. 


2081. 
2082, 

2083. 

:e084. 
2086. 


2086. 

2"  87. 
2088 


^  2007.  A  Miit  ff  inaudaniUH  is  either  nltemntiye  or 
p-  reuiptory.  Th  •  altortiative  writ  loHy  l)n  grnnted  upon  an 
affidavit,  or  other  written  i»roof,  8howin$;  a  proper  case 
therefoi ;  and  either  with  or  ANitU(<ut  previous  notice  of  th9 
apjliouiion,  "S  the  court  ^.hjuKs  proper. 
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§2068.  [Am'd  1895,  arMndment  to  take  effect  January  186K.T.TflL 
1, 1896.]  Except  where  special  jiroviiiioii  therefor  is  other- 
wise made  in  this  article,  a  writ  of  luandaojas  cau  be  granted 
only  at  a  special  term  of  the  supreme  court  held  within  the 
jnaioiti]  district  embracing  the  county  wheiein  an  issue  of 
fact»  joined  upon  an  altematiye  writ  of  mandamus  is  tiiable, 
as  prescribed  in  this  article. 

§  2069*  \AnCd  1895,  amendmimi  to  take  efed  January  1,  135  k.  T.  70. 
1896,]  A  writ  of  mandamus  may  be  granted,  ai^  term  of 
the  appellate  diyision  of  the  supreme  court  only,  directed 
geDerally  to  any  judge  holding,  or  to  hold,  a  sp<  ciHl  term  of 
the  same  court,  or  directed  to  one  or  more  judges  rf  the  same 
oourt  named  therein,  in  auy  case  where  such  a  writ  may  be 
issued  out  of  the  supreme  court,  directed  to  any  other  court, 
or  to  a  ludge  thereof.  Such  a  writ  can  be  grauted  only  at  a 
term  ot  the  appellate  division  of  the  judicinl  department, 
embracing  the  oounty,  wherein  the  action  is  triabie,  or  the 
8peci.tl  prooeedins  is  brou.^ht,  in  the  course  of  which  the 
matter  sought  to  be  enforced  by  the  mandamus  originated, 
unless  that  term  is  not  in  session;  in  which  case  it  may  be 
granted  at  a  term  of  the  appellate  diyision  of  an  adjoining 
judicial  department. 

§  2070.  [  4m*d  1895,  amendment  to  take  effect  January  1,  84  Hun,  684. 
1896.]  A  peremptory  writ  of  mandamus  may  be  issued,  in  ?Jj?V/r5?'* 
the  first  instance,  where  the  appliciint's  right  to  the  manda- 
mus depends  only  upon  questions  of  Liw,  and  notice  of  the 
application  has  been  given  to  a  jadgn  of  the  conrt,  or  to  the 
corporation,  board,  or  other  body,  officer,  or  other  person, 
to  which  or  to  whom  it  is  directed.  The  notice  must  be 
served,  at  least  eight  days  before  the  application  is  heard; 
unless  a  shorter  time  is  prescribed  by  an  order  to  show  cause, 
made,  where  the  application  is  to  the  specinl  term,  by  the 
oourt,  or  a  judge  thereof;  or,  where  the  applioation  is  to  the 
appellate  division,  by  the  appelate  divieicn,  or  a  juKtice  of 
the  appellate  division  of  that  judicial  department.  In  such 
a  case,  the  application  must  be  founded  upon  affidavits,  or 
other  written  proofs,  a  ropy  or  which  must  be  served  with 
the  notiee,  or  order  to  show  cause.  Where  the  court,  board, 
or  other  body  to  be  served,  consists  of  three  or  more  mem>- 
bexs,  the  notice  or  order  to  show  cause,  and  the  papers  upon 
which  the  application  is  to  be  made,  m^y  be  S'-rved,  as  pre- 
scribed in  the  next  section  for  service  of  an  alternative  writ 
of  mandamus.  Except  as  prescribed  in  this  section,  or  by 
special  provision  of  Ihw,  a  peremptory  mandamus  can  not 
be  issued,  until  an  alternative  mandamus  hns  bef^n  issued 
and  duly  served,  and  the  return  day  thereof  has  elapsed. 

§  2071.  An  alternative  writ  of  mandamus  must  be  served, 
by  showing  the  original  wnt,  and  delivering  a  copy  thereof, 
to  the  person  to  be  served.  Where  it  is  directed  to  a  court, 
or  to  the  judge  or  judges  of  a  co  .it,  it  mu^t  be  served, 
either  in  term  time  or  in  vacation,  upon  the  judge  or  judges 
of  the  conrt; except  that,  where  the  court  cousibts  of  three 
or  more  judges,  service  upon  a  majority  of  them  is  puffi. 
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dent.  Where  it  is  to  be  served  upon  a  board  or  body,  other 
than  a  corporation,  service  must  be  made  upon  a  majority 
of  the  members  thereof,  unless  the  board  or  body  was 
created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law  ;  in  which  case,  service 
upon  him  is  sufficient.  Where  the  writ  is  to  be  served  upon 
a  corporation,  service  thereof  may  be  made  upon  any  officer, 
upon  whom  a  summons,  issued  out  of  the  supreme  court, 
may  be  served.  Where  one  or  more  of  the  persons,  upon 
whom  to  make  service,  as  prescribed  in  this  section,  cannot, 
after  due  diligence,  be  found,  the  exhibition  of  the  original 
writ  may  be  aispens^  with,  and  service  may  be  made  upon 
him  or  them,  as  prescribed  by  law  for  the  service  of  a  sum^ 
mons,  issued  out  of  the  supreme  court 

I  2072.  [Arn^d  1895,  amendmeni  io  take  effect  January  1, 
18§€.]  An  alternative  writ  mast  be  made  retnmable  twenty 
days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
conntjr,  designated  therein,  in  which  an  issue  of  fact  joined 
thereupon  is  triable.  A  peremptory  writ  mast  be  made  re  - 
tarnable  at  a  special  term,  or  a  term  of  the  appellate  diviBlon 
of  the  supreme  court,  designated  therein,  to  which  applica- 
tion for  the  alternative  writ  might  have  been  made. 

60  Hnn,  408.       §  2078.    Where  the  first  writ  of  mandamus  has  been  duly 
served,  a  return  must  be  made  to  the  same,  as  therein  re- 

a  aired,  unless  it  is  an  alternative  writ,  and  a  demurrer 
leretO  is  taken.  In  default  of  a  return,  the  person  or  per- 
sons, upon  whom  the  writ  was  served,  may  be  punished, 
upon  the  application  of  the  people,  or  of  the  relator,  for  a 
contempt  of  court. 

80  Hon  408.  §  2i>74.  [Am*dlB&5,  amendment  to  take  effect  January  1, 
'  1896.  ]  The  return  to  an  alternative  writ  of  mandamus  must 
be  annexed  to  a  copy  of  the  writ;  and  must  be  filed,  in  the 
office  of  the  clerk,  where  it  is  returnable,  within  the  time 
specified  in  the  writ.  The  return  to  a  peremptory  writ  of 
mandamus  must  be  likewise  annexed  to  a  copy  thereof;  and 
must,  before  the  expiration  of  the  first  day  of  the  term  at 
whi<^  it  is  returnable,  be  either  delivered  in  open  court,  or 
filed  in  the  office  of  the  clerk  of  the  county  wherein  the  term 
Is  to  be  held. 

%  2076.  An  alternative  writ  of  mandamus  cannot  be 
quashed  or  set  aside  upon  motion,  for  any  matter  involving 
the  merits.  A  motion  to  set  aside  such  a  writ,  for  any 
other  cause,  or  to  set  aside  or  quash  a  peremptory  writ  of 
mandamus,  or  to  set  aside  the  service  of  either  writ,  must 
be  made  at  a  term,  whereat  the  writ  might  have  been 
granted. 

§  2076.  The  statement,  contained  in  an  alternative  writ 
of  mandamus,  of  the  facts  constituting  the  nievance.  to 
redress  which  it  is  issued  ;  the  joinder  therein  of  two  or 
more  such  grievances ;  and  the  command  of  the  writ,  are 
•ubject  to  the  provisions  of  chapter  sixth  of  this  act,  re- 
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specting  the  stAtement,  in  a  complaint,  of  the  fact  const!* 
tuting  a  cause  of  action ;  the  joinder  therein  of  two  or 
more  causds  of  action  ;  and  the  demand  of  judgment  there- 
upon. The  person,  upon  whom  the  writ  is  serred,  instead 
of  making  a  return  thereto^  may  file  in  the  office  where  the 
writ  is  returnable,  a  demurrer  to  the  writ ;  or  he  may  file  a 
demurrer  to  a  complete  statement  of  facts  contained  in  the 
writ,  as  constituting  a  separate  grievance,  and  make  a  re- 
turn to  the  remainder  of  the  writ.  A  demurrer  may  be 
thus  taken,  in  a  case  where  a  defendant  mav  demur  to  a 
complaint,  or  to  a  cause  of  action  separately  stated  in  a 
complaint,  as  prescribed  in  chapter  sixth  of  this  act ;  and 
it  must  be  in  like  form. 

§  8077.  The  provisions  of  chapter  sixth  of  this  act,  re- 
.latmg  to  the  form  and  contents  of  an  answer,  containing 
denids  and  allegations  of  new  matter,  except  those  pro- 
visions which  relate  to  the  verification  of  an  answer,  and  to 
a  counterclaim  contained  therein,  apply  to  a  return  to  an 
alternative  writ  of  mandamus,  showing  cause,  against  obey- 
ing the  command  of  the  writ.  For  the  purpose  of  the 
application,  each  complete  statement  of  facts,  assigning  a 
cause  why  the  command  of  the  writ  ought  not  to  be  obeyed, 
is  regarded  as  a  separate  defence,  ana  must  be  separately 
stat^,  and  numbered. 

§  2078.  A  person,  who  has  made  a  return  to  an- alterna- 
tive mandamus,  cannot  be  compelled  to  make  a  further  re* 
turn.  The  people,  or  the  relator,  may  demur  to  the  return, 
or  to  any  complete  statement  of  facts,  therein  separately 
assigned  as  a  cause  for  disobeying  the  command  of  the 
writ,  on  the  ground  that  the  same  is  insufficient  in  law, 
upon  the  face  thereof. 

§  2079.  An  issue  of  fact  arises  upon  a  denial,  contained  sg  k.  y. 
in  the  return,  of  a  material  allegation  of  the  writ,  or  upon   Saper.    Ct 
a  material  allegation  of  new  matter,  contained  in  a  return  ;   (J'^SO^ 
unless  a  demurrer  thereto  is  taken.   Where  the  people  or 
the  relator  demur  to  a  complete  statement  of  facts,  sepa- 
rately assigned  as  cause  for  disobeying  the  command  of  the 
writ,  an  issue  of  fact  arises,  with  respect  to  the  remainder 
of  the  return, 

§  2080.  Oral  pleadines  upon  a  writ  of  mandamus  are 
abolished,  and  no  pleadings  are  allowed,  except  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  The  pro- 
visions of  title  second  of  chapter  sixth  of  this  act  apply  to 
the  writ  and  the  return  ;  except  that  it  is  not  necessary  to 
serve  a  copy  of  either,  upon  the  attorney  for  the  adverse 
party,  or  to  verify  either,  and  that  neither  can  be  amended, 
without  special  application  to  the  court,  or  stricken  out  as 
sham. 

§  2081.  Where  a  return  to  an  alternative  writ  of  man- 
damus has  been  filed,  the  attorney  for  the  defendant  mak- 
ing it  must  serve,  upon  the  aitomey  for  the  people  or  the 
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.relator;  a  bolice'of  (he  filing  thereof.  Where  the  people  or 
•the  relator  demur  to  the  return,  or  to  a  part  thereof,  a  copy 
.of  the  demurrer  mudt  be  served  upon  the  attorney  for  the 
defendant,  within  twenty  days  after  the  service  oi  such  a 
^notice.  Where  the  defendant  demurs  to  the  writ,  or  to  a 
.part  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  people  or  the  relator,  within  the  time 
4)iescribed  by  law  for  filing  it. 

'  §  2082.  Except  as  otherwise  expressly  prescribed  in  this 
•act,  the  proceedings,  after  issue  is  joined,  upon  the  facts  or 
upon  the  law  are  in  all  respects,  the  same  as  in  an  action ; 
iind  each  provision  of  this  act,  relating  to  the  proceedings 
in  an  action,  apply  thereto.  For  the  purpose  of  the  applica- 
tion, the  writ,  the  return,  and  the  demurrer  are  deemed  to 
he  pleadings  in  an  action  ;  and  the  final  order  is  deemed  to 
be  a  final  judgment,  and  may  be  entered  and  docketed,  and 
enforced,  with  respect  to  such  parts  thereof  as  are  not  en- 
forced by  a  peremptory  mandamus,  as  a  final  judgment  in 
an  action.  But  before  Ihe  final  order  can  be  docketed,  or 
an  execution  issued  thereupon,  an  enrollment  must  be  filed 
thereupon,  as  a  judgment-roll  in  an  action.  For  that  pur^ 
pose,  the  clerk  must  attach  together  and  file  in  his  office,  a 
Certified  copy  of  the  final  order  ;  the  writ  and  the  return, 
or  copies  thereof  ;  together  with  the  same  papers,  which  are. 
required  by  law  to  be  incorporated  into  a  judgment-roll  in 
an  action.  Where  the  final  order  is  in  favor  of  the  people 
or  the  relator,  it  must  award  a  peremptory  mandamus,  to  be 
forthwith  issued* 

61  How.  Pr.       §  2088.  An  issue  of  fact,  joined  upon  an  alternative  writ 

^-      Y        ^^  mandamus,  must  be  tried  by  a  jury,  as  if  it  was  an  issue 

fi^r.    ct.   iyined  in  an  action  specified  in  section  nine  hundred  and 

(J.&S.)66.     sixt^r-eight  of  this  act ;  unless  a  jury  trial  is  waived,  or  a 

reference  is  directed  by  consent  of  parties.    Where  the  writ 

was  issued  upon  the  relation  of  a  private  person,  the  relator 

or  the  defendant  is  entitled  to  a  verdict,  report,  or  decision, 

where  he  would  be  entitled  thereto,  if  the  issue  was  joined  in 

an  action,  brought  by  the  relator  against  the  defendant,  to 

recover  damages  for  making  a  false  return. 

-5  8084.  [Am*d  1895,  am'vdment  to  take  tfftd  January  1, 
1896.]  An  issue  of  fact,  joined  upon  an  alternative  writ  of 
mandamus,  granted  at  a  special  term  of  the  supreme  court, 
ia  triable  in  the  county,  wherein  it  is  alleged  in  the  writ  that 
the  material  facts  took  plac^e,  unless  the  court  directs  it  to 
be  tried  elsewhere.  An  issue  of  fact,  joineil  upon  an  nlter- 
nutive  writ  of  mandamus,  granted  at  a  term  of  the  appellate 
division  of  the  supreme  court,  is  t riablein  thecounty,  which 
determines  the  judicial  department  wherein  the  application 
for  the  writ  must  be  made;  unless  the  appellate  division  di- 
rects it  to  be  tried  in  another  county  of  ihe  s-ime  judicial 
dep  irtment.  Upon  the  trial  of  an  issue  of  fact,  joined  upon 
an  alternitiv*  wiit  of  mandamus,  the  verdict,  report,  or  de- 
cision must  be  returmd  to,  anil  the  final  order  thereupon 
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mast  be  made  by  the  appellate  diyisioii  or  the  special  term,  * 
as  tl.e  case  requires. 

§  2085.     [  Am* d  1996,  amendment  to  take  effect  January  1,   ' 
1896.]    An  issae  of  law,  joined  upon  an  alternative  writ  of 
mandamus,  granted  by  the  appellate  di vision  must  be  iried,   ' 
and  the  final  order  thereupon  must  be«made,  by  the  appel- 
late division. 

§  2086.  Where  an  alternative  writ  of  mandamus  has  been  ^  q^^  ^ 
issued,  costs  may  be  awarded,  as  in  an  action;  except  that,   623. 
upon  milking  a  final  order,  the  costs  are  in  the  di>crttion  of 
the  court.  Where  a  peremptorymandam'us  in  granted,  without 
a  previous  alternative  mandamus,  costs,  not  exceeding  fifty 
dollars  and  disbursements,  may  be  awarded  to  either  party,    - 
as  upon  a  motion. 

5  2087.   [Am*d  1895,  amendme^it  to  take  effect  January  1,   34  Hun,  684. 
1896] .    An  app-  al  from  an  order  granting  n  peremptory  writ    ' 
of  mandamus,  where  an  alternative  wiit  of  mandaoius  was    ' 
not  previously  issued,  must  be  taken  as  from  a   final  order 
made  in  a  special  proceeding.      An  appeal  from  a  final  order 
made  upon  an  alternative  mandamus,  must  be  taken  ua  an 
ap|>ealfrom  a  judgment;  and  each  provision  of  law,  relating 
to  an  appeal  from  a  judgment,  either  to  the  appellate  divi^    ' 
sion,  or  to  the  court  of. appeals,  is  appli<iable  thereto.    But 
where  nn  appeal  is  takein,  as  prescribed  in  thi^  sectioi),  from 
an  order  of  the  appellate  division,   gr  mtins;  a  peremptory 
mandamus,  made  upon  an  original  application,  or  from'  a>  ^ 
final  order,  made  upon  an  alternative  mandamus,  granted  at 
the  appellate  division,  theexecntion  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  such  terms,  as  to  security  or 
otlerwise,  as  justice  requires. 

§  2088.  Where  a  return  has  been  made  to  an  alternative  118  N.T.lOL 
wijt  of  mandatiiU8,  i't.bUfcd  upon  the  relation  of  a  private  per.  i^  IN.T.386. 
son,  th^  court,  upon  making  n  finul  order  fcr  a  peremptory 
mandamus,  must  also,  if  the  relator  yo  electa,  award  to  the 
relator,  -against  the  defendant  who  made  the  return,  the 
same  damages,  if  nny,  which  the  relator  might  recover,  in 
an  action  agninsl  that  defendant,  for  a  false  return.  The 
relator  may  require  his  damages  to  be  assessed  upon  tLe 
trial  of  rn  issne  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Where  be  is  entitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
action.  Such  an  assessment  of  damages  bars  nn  notion  for 
a  f'\lse  return. 

§2080*  [Am*d  1895,  amendment  to  Itke  effect  January  1, 
1896.  ]  The  proceedings  upon  a  w  rit  of  mandamus,  granted 
at  a  special  term  may  be  stayed,  and  the  time  for  making  a 
return,  or  for  doing  any  other  act  tliertupon,  as  prescribed 
in  this  article,  may  be  enbirg  d,  as  in  an  action,  by  nn  order 
made  by  a  judge  oi  the  conit,  but  not  l>y  any  ot!  er  officer. 
Where  the  writ  wns  granted  at  a  term  of  the  appellate  d  vi- 
sion, an  order  stayirtg  the  proceed iu^n  or  enlargiuf;  the  time 
to  make  a  return,  caa  be  made  only  by  a  j  ustke  of  the  ap- 
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Eellaid  diTi-*ion  of  the  same  department;  and  vhere  noiioe 
as  been  given  of  an  applicatiou  for  a  mandamas  at  a  term 
of  the  appellate  division  of  the  supreme  court,  or  an  order 
has  been  made  to  show  cause,  at  such  term,  why  a  manda- 
mus shonld  not  issue,  a  stay  of  proceeiings  shall  not  be 
granted  before  the  hearing  by  any  court  or  judge. 

§  2090*  Where  a  final  order  awards  a  peremptory  man- 
damas, directed  to  a  public  officer,  board,  or  other  body, 
commAudiug  him  or  them  to  perform  a  public  datyenjoin«-d 
upon  him  or  them  by  special  provision  of  law,  if  it  appears 
to  the  court,  that  the  officer,  or  one  or  more  members  of  tlie 
board  or  body,  have,  without  just  excuse,  refused  or 
neglected  to  perform  the  duty  so  enjoined,  the  court,  besides 
awarding  to  the  relator  his  damages  and  costs,  as  prescribed 
in  this  article,  may,  in  the  same  order,  impose  a  fine,  not 
exceeding  two  hundred  and  fifty  dollars,  upon  the  officer, 
or  upou  each  member  of  the  board,  who  has  so  refused  or 
neglected.  The  fine,  when  collected,  must  be  paid  into  the 
treasary  of  the  State;  and  the  payment  thereof  bars  anv 
action  for  a  penalty,  incurred  by  the  person  so  fined,  by 
reason  of  his  refusal  or  neglect  to  perform  the  duty  so 
enjoined. 

ARTICLE  FIFTH. 
Ths  Wbit  of  PaoHiBinoN. 


writ ;       how 


9092. 


at 


I  a091.  Kind      of 

granted. 
When    writ    granted 

special  term. 
9008.  Id.;  by  the  appellate  divi- 

Bion  of   the    supreme 

court. 
9094.  AlcerDative     writ     most 

issue  first ;  its  contents. 
9096.  Id.;    when     returnable  ; 

how  served. 
9096.  Absolute  writ  issues,  un- 
less return  made. 


f  2097.  Legal  objections ;  how 
taken ;  motion  to  qiteah 
or  set  aside  writ. 

2098.  Return  by  party ;  pro- 
ceedings when  he  adopts 
judge's  return. 

9099.  Proceedings  after  return ; 
trial  by  jary. 

2100.  Final  order ;  costs. 

2101.  Appeals. 

2102.  Stay  of  proceedings ;  en- 

largement of  time. 


§  2091.  A  writ  of  prohibition  is  either  alternative  or 
absolute.  The  alternative  writ  may  be  granted  upon  an  affi- 
davit, or  other  written  proof,  showing  a  proper  case  there- 
for aad  either  with  or  without  previous  notice  of  the  appli- 
cation, as  the  court  thinks  proper. 

§  2Qld2m  Except  where  special  provision  therefor  is 
otherwise  made  in  this  article,  an  alternative  writ  of  prohi- 
bitioo  can  be  granted  only  at  a  sp«cial  term  of  the  court 
In  the  supreme  court,  the  special  term  must  be  one  held 
within  the  jadicial  district,  embracing  the  county,  wherein 
the  action  is  triable,  or  the  special  proceeding  is  brought,  in 
the  coarse  of  which  the  matter,  sought  to  be  prohibited  by 
the  writ,  originated. 

i  2()98«  [Am*d  1895,  amendment  to  take  fffeei  Jarmarv  1, 
1896.]  An  alternative  writ  of  prohibition  may  be  granted  at 
a  term  of  the  appellate  division  of  the  supreme  court  only, 
directed  generally  to  any  judge  holding,  or  to  hold,  a  special 


$§  2094-3096  PftOHlBlTTOK.  13d  ^ 

term  of  the  same  ooart,  or  direoted  to  one  or  more  judges  of 
the  Mme  court,  named  therein,  in  any  oaee  where  such  a  writ 
may  be  issned  om  of  the  supreme  court,  direoted  to  any 
other  oonrt^  or  to  a  judge  thereof.  Such  a  writ  can  be 
granted  only  at  the  term  of  the  appellate  division  of  the 
judicial  department,  embracing  the  oouuty,  wherein  the  ac- 
tion is  triable,  or  the  specinl  proceeding  is  brought,  in  the 
course  of  which  the  mntter,  sought  to  be  prohibited  by  the 
writ,  originated,  unless  a  term  of  the  appellate  divisioD  of 
said  department  is  not  in  session;  in  whicn  case,  it  may  be 
^rnnted  at  a  term  of  the  app(-llate  division  in  an  adjoining 
judicial  department. 

§  2094*  Except  as  otherwise  specially  prescribed  by  law, 
an  absolute  writ  of  prohibition  cannot  oe  issued,  until  an 
alternative  writ  has  been  issued  and  duly  served,  and  the 
r  turn  day  thereof  has  elapsed.  The  alternative  writ  must 
be  directed  to  the  court  iu  which,  or  to  the  judge  before 
whom,  and  also  to  the  party  in  whose  favor,  the  proceedings 
to  be  reslxriined  were  taken,  or  are  about  to  be  taken.  It 
must  command  the  court  or  judge,  and  also  the  party,  to 
desist  and  refrain  from  any  further  proceedings  in  the 
action  or  special  proceeding,  or  with  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  case  ma>  be,  until 
the  further  direction  of  the  court  issuing  the  writ;  and  also 
to  show  cause,  at  the  time  when,  and  the  place  where,  the 
writ  is  made  returnable,  why  they  should  not  be  absolutely 
restraioed  from  any  further  proceedings  in  that  action,  spe- 
cial proceeding,  or  matter.  The  writ  need  not  contain  any 
statement  of  the  facs  or  legal  objections,  upon  which  the 
relator  founds  his  claim  to  relief. 

^  9^96.  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.]  The  writ  must  be  made  returnable,  either  forthwith 
or  at  a  day  certain,  before  the  term  which  granted  it,  or  upon 
the  first  day  of  a  future  term,  therein  specified,  at  which  ap- 
plication for  the  writ  might  have  been  made.  Where  it  is 
granted  at  a  term  of  the  appellate  division  in  a  judicittl  de- 
partment, HdjoiniD|^  that  wherein  the  matter  originated,  it 
may,  in  the  discretion  of  the  court,  be  made  retamable  at  a 
tvrm  of  the  app*  Hate  divi»iou  of  either  department.  The 
writ  must  be  served  on  the  court  or  judge,  and  also  upon  the 
party,  a 4  prescribed  by  law  for  the  service  of  an  alternative 
writ  of  ma  idamns.  A  copy  of  the  papers,  upon  which  it 
was  granted,  must  be  ilelivered  with  each  copy  of  the  writ. 

§  2096.  [Am\l  1895,  amendment  to  tnkt  Ifjtd  January  1, 
1896.]  Where  the  alternative  writ  h  >s  been  duly  served  upon 
the  couit  or  jadge,  and  upon  the  party,  the  relator  is  entitled 
to  an  absolute  writ,  unless  a  return  is  made  by  the  court  or 
judge,  aod  by  the  party,  according  to  the  exigency  of  the 
alternative  writ,  or  within  such  further  time  ns  may  be 
granted  for  the  purpose.  The  return  must  be  annexed  to  a 
copy  of  the  writ;  and  it  munt  be  either  delivered  in  open 
court,  or  filed  in  tlie  office  of  the  clerk  of  the  county  where 
the  writ  is  returnable  Where  the  party  makes  a  return,  the 
couirt  or  judge  must  also  make  a  return.    In  def 'tnlt  thereof, 
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the  j  adge  or  tlie  members  of  the  oonrt,  may  be  punished, 
upon  the  application  of  the  people  or  of  the  relator,  for  a 
contempt  of  the  Oi>nrt  issuing  the  writ.  A  return  to  an  alter- 
native wiit  of  probibiiiou  can  not  be  compelled  in  any  other 
case. 

§  2097.  An  alternative  writ  of  prohibition  cannot  be 
quashed  or  set  aside,  upon  motion,  for  any  matter  involving 
the  merits.  An  objection  to  the  Ibgal  sufficiency  of  the 
papers,  upon  which  the  writ  was  granted,  may  be  taken  in 
the  return.  A  motion  to  quash  an  absolute  writ  of  prohi- 
bition, or  to  set  aside  an  alternative  writ,  for  any  matter  not 
involving  the  merits,  must  be  made  at  a  term  where  the 
writ  might  have  been  granted. 

§  2098«  A  return  to  an  alternative  writ,  when  made  by 
a  party,  must  be  verified  by  his  affidavit,  as  required  fur 
the  veridcation  of  a  pleading  in  a  court  of  record;  unless  it 
consists  only  of  objections  to  the  legal  sufficiency  of  the 
papers  upon  which  the  writ  whs  granted.  Where  the  party 
unites  with  the  court  or  judge  in  a  return,  or  annexes,  to 
the  courl'H  or  the  judge^s  return,  an  instrument  in  writing, 
subscribed  by  him.  to  the  effect  that  he  adopts  it,  and  relies 
upon  the  matters  therein  contained,  as  sufficient  cause  why 
the  court  or  judge  should  not  be  restrained,  as  mentioned 
in  the  writ,  he  is  thenceforth  deemed  the  sole  defendant  in 
the  special  proceeding;  except  that  whtre  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a 
writ  must  be  directed  to  the  party,  and  also  to  the  court  or 
the  judge. 

§  2099.  [Am*d  18do,  amendment  to  take  e/Jted  January  1, 
18%.  ]  Pleadings  are  not  allowed  upon  a  wnt  of  prohibition. 
Where  an  alternative  writ  has  been  issued  the  CHUse  may  be 
disp'tseit  of  without  further  notice,  at  the  term  at  which  the 
writ  is  returnable.  If  it  in  not  then  disposed  of,  it  may  be 
brought  to  a  hearing,  upon  notice,  at  a  subsequent  term.  It 
^lust  be  heard  at  a  term  of  the  appellate  division  in  the  same 
j  i.di  ial  department,  or  at  a  special  term  held  in  the  name 
j  udioial  district,  as  the  case  mny  be.  The  relator  may  con- 
trovert, by  affidavit,  any  allegation  of  new  matter  contained 
in  the  return.  The  court  may  direct  the  trial  of  any  ques- 
tion t>f  fact  by  a  jury,  in  like  manner  and  with  like  effect,  as 
where  an  order  is  made  for  the  trial,  by  a  jury,  of  issues  of 
fact,  joined  in  an  action  triable  by  the  court  Where  such 
a  direction  in  given,  the  proceedings  must  be  the  same,  as 
upon  the  trial  of  issues  so  joined  in  an  .action. 

§  2100.  Where  a  final  order  is  made  in  favor  of  the 
relator,  it  must  award  an  absolute  wnt  of  prohibition;  and 
it  may  mIso  direct  that  all  proceedings,  or  any  specified  pro- 
oeeding.  theretofore  taken  in  the  action,  special  proceeding, 
or  matter,  ns  to  which  the  prohibitii  n  absolute  issues,  be 
Tacated  and  annulled.  The  writ  of  consultation  is  abol- 
ished. Where  a  final  order  is  made  against  the  relator,  it 
must  authorize  the  court  or  judge,  and  the  adverse  party, 
to  proceed  in  the  action,  special  proceeding,  or  matter,  as 
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if  tbe  alteruatiYe  writ  hsk'l  Dot  been  isstied.  Costs,  not  ex- 
ce(  ding  fifty  doliais  and  disbursements,  may  be  awarded  to 
i  itber  party,  as  upon  a  motion. 

$  21nl«  [Am'd  1895,  amendment  to  take  effect  January  1, 
18V»'*.  J  A  final  order,  made  as  prescribed  in  the  last  section, 
can  be  reviewed  only  by  appeal.  Wliere  the  order  was  made 
by  the  appellate  division,  the  ezeoation  of  the  order  appealed 
from  sh  ill  not  be  stayed,  except  by  an  order,  made  at  a  term 
of  the  appellate  ctivision  in  the  same  department,  npon  snch 
term^,  as  to  security  or  otherwise,  as  justice  requires. 

§  2102.  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.]  The  proceedings  npon  a  writ  of  prohibition,  granted 
at  a  npecial  term,  may  be  stayed,  and  the  time  for  making  a 
return,  or  for  doing  any  other  act  thereupon,  as  prescribed 
in  thin  a<  tide,  may  be  enlarged,  as  in  an  action,  by  an  order 
made  by  the  judge  of  the  court,  but  not  by  any  other  officer. 
AVhere  the  writ  was  granted  at  aterm  of  the  appellate  divi- 
Bion,  aa  order  staying  the  proceedings,  or  enlarging  the  time 
to  make  a  return,  can  be  made  only  by  a  justice  of  the  ap-> 
pellate  divini  'U  of  the  judicial  department  within  which  the 
writ  is  returnable;  and  where  notice  has  been  given  of  an 
applied' ion  for  a  prohibition  at  a  term  of  the  appellate  divi- 
sion,  or  an  order  has  been  made  to  show  cause  at  such  term, 
why  a  prohibition  should  not  issue,  a  stay  of  proceedings 
Bhall  not  be  granted  before  the  hearing,  by  any  court  or  judge. 

ARTICLE  SIXTH. 

ThB  WbIT  of  ASSBSBMEIYT  OF  DaHAGBS. 


18108.  Writ  defined. 
2104.  Application  therefor. 

8105.  When  made  hy  Attorney* 

General   or  diatrJc^at- 
tomey. 

8106.  Writ ;  to  whom  directed. 

8107.  Content*  of  writ. 
210B.  Notice  of  execmion. 
8109.  Jnry  ;  how  procured. 
81  lO.  Juror  to  be  Bwom. 

8111.  Jnry  to  make  inqnisltlon. 

8118.  Nouce  of  application  to 

court  thereupon. 


%  8118.  Court  may  set  aside  i» 
quisition. 
2114.  Order  on  confirming  In- 

qnlfiition. 
2116.  State  treasurer  to  pay  dam- 
ages, etc.,  to  governor. 

8116.  Governor  to  pay  damages 

into  court 

8117.  Investment  of  money  ao 

paid. 

8118.  How  obtained  by  claim* 

ant 
2119.  Taking  lands  by  United 
States. 


^2108.  The  writ,  heretofore  known  as  the  writ  of  ad 
quod  damnum,  shall  hereafter  be  styled  the  writ  of  assess- 
ment of  damages. 

§  2 1 04.  Whenever  the  governor  of  the  State  is  authorized 
by  law,  to  take  possession  of  any  real  property  within  the 
State,  for  the  use  of  the  people  of  the  State,  and  he  cannot 
agree  with  the  owner  or  owners  thereof  for  its  purchase, 
he  may  cause  application  to  be  made  to  the  supreme  eourt, 
at  a  special  term  thereof,  for  a  writ  of  assessment  of  dam- 
ages, which  must  be  granted  accordingly. 

§  2105.  The  Attorney-General,  or  the  district- attorney 
of  the  county  in  which  the  real  property  is  situated,  must, 
when  the  governor  so  directs,  nuJ^e  the  application,  in  tha 
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name  of  the  governor ;  and  must  conduct  the  subseijuent 
procecKiings,  under  the  governor's  direction. 

g  2 106.  The  writ  must  be  diiectei  to  the  sheriff  of  the 
county  in  which  tlie  n  al  property  to  be  taken  is  situated, 
unless  the  court  directs  the  damages  for  the  taking  to  be 
assessed  by  a  jury  of  aiiotlier  county  ;  in  which  case,  the 
writ  must  be  if^sue  1  to  the  sheriff  of  the  county,  from  which 
the  jury  ij  directed  to  be  taken. 

§  2107.  The  writ  mu^t  describe  the  real  property  to  be 
taken,  with  the  like  certainty  as  is  required  in  a  complaint 
in  an  action  of  ejectment.  It  must  command  the  sheriff,  to 
whom  it  is  directed,  to  inquire,  by  the  oaths  of  twelve  men 
of  his  county,  qualified  to  act  as  trial  jurors  in  a  court  of 
record,  whether  the  owncfr  or  owners  of  the  reiil  property,  or 
any  of  them,  will  sustain  any  damages  by  the  taking  thereof, 
for  the  use  of  the  people  of  the  State ;  and.  if  so,  the  amount 
thereof ;  and  that  he  return  the  wiit  to  the  supreme  couit, 
without  delay,  witli  the  finding  of  the  jury  thereupon. 

§  2108.  The  sheriff,  immediately  after  the  deMvcry  of 
the  writ  to  him,  must  ^ive  notice  of  the  time  when,  and 
the  place  wheie.  the  writ  will  be  executed,  by  publishing 
the  notice,  oncp  in  each  week,  for  at  least  three  successive 
weeks,  in  a  n'jwspai)er  printed  in  his  county. 

§  2109*  [Am'd  1895,  om^ndmeht  to  toke  effect  January  1, 
1896.]  The  bheriff  must  notity  twelve  men  of  his  connty, 
qnalitie^l  t  >  net  ns  trial  jurors  in  n  conrt  of  record,  to  attend 
at  the  time  and  place,  niicl  tor  tbe  purpose  spt'cified  in  the 
notice  Each  j  nror  must  be  notified,  as  a  jn  :or  is  notified  to 
attend  a  tri  il  term  of  the  snpremH  cnnrt.  Upon  his  failure 
to  attend,  when  duly  notified,  his  attendance  may  be  com- 
pelled by  atticbment,  and  proceedii  gs  may  be  taken  agaiost 
him,  and  he  may  be  pimi  hed  thennpon,  by  the  supreme 
court,  ns  where  a  juror,  duly  notified,  fails  to  attend  at  a 
trifll  tierai  thereof.  The  sheriff  may  req  ire  tbe  attendance 
of  a  tal^Bman,  in  place  of  a  juror  notified  and  not  appearing; 
or  he  may  adjourn  the  proc  •<  dings,  for  the  ])nrpo8e  of  pun- 
ishing the  defaulting  juror,  or  compelling  his  attendance. 

§  2110.  When  a  jurv  has  been  procured,  the  sheriff 
must,  before  the  jurors  proceed  to  the  inquiry  commanded 
by  the  writ,  administer  to  each  of  them  an  oath,  that  he 
will  diligently  inquire  concerning  the  matters  specified  in 
the  writ,  and  uill  give  a  true  verdict,  according  to  the  best 
of  his  judgment,  without  favor  or  partiality. 

g  21 1 1.  After  being  sworn  as  prescribed  in  the  last  sec 
tion,  the  jury  must  view  all  the  real  property  described  in 
the  writ,  and  consi(ier  the  value  thereof.  They  may,  in 
the  discretion  of  a  majority  of  them,  hear  such  testimony 
as  may  be  offered  by  any  p<»rson  api)earing.  ret-peciing  the 
value.  They  mu.<?t  thereupon  assess  the  damages,  which 
the  owner  or  owners  of  the  real  property  A'ill  sustain,  by 
being  deprived  theieof.     When  the  real  property  conaiat* 
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of  two  or  more  distinct  parcels,  owned,  or  claimed  to  be 
owned,  by  different  persons,  the  jury  must  assess  separately 
the  value  of  each  distinct  parcel,  if  the  writ  requires  them 
8p  to  do,  or  if  a  majority  of  them  thiuk  proper  so  to  do. 
If  thev  cannot  agree,  alter  a  reasonable  time,  the  sheriff 
may  aischar^  them,  and  publish  a  new  notice,  and  pro- 
cure a  new  jury.  When  the  jurors  have  a^eed,  they  must 
make  an  inquisition,  stating  the  sum  to  be  paid,  by  the 
people  of  the  State,  for  taking  each  d'stinct  parcel,  or  the 
whole,  as  the  case  requires.  The  inquisition  must  be 
signed  by  each  juror,  and  by  the  sheriff  ;  and  the  sheriff 
must  immediately  thereafter  file  the  inquisition  and  the 
writ,  with  his  return  to  the  writ,  in  the  offi'^e  of  the  clerk 
of  the  county  in  which  the  real  propeity  is  situated. 

§  2112.  Within  three  months  after  the  writ,  and  the 
return  thereto,  with  the  inquisition  thereupon,  have  been 
filed,  as  prescribed  in  the  last  section,  the  A  ttorney-General, 
or  dibtrict-attomey,  having  charge  of  the  proceedings, 
must  cause  to  be  published,  a  notice,  directed,  generally,  to 
all  the  owners  and  persons  interested  in  the  real  property ; 
describing  the  propeity,  in  general  and  concise  terms ; 
stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed ;  and  requiring  the  persons  notified  to  show 
cause,  at  a  special  term  of  the  supreme  court,  to  be  held  at  a 
time  and  at  a  place  specified  in  the  notice,  why  the  inqui- 
sition should  not  be  confirmed  ;  or,  if  the  governor  so 
directs,  why  the  inquisition  should  not  be  set  aside.  The 
notice  must  be  published,  at  least  once  in  each  week,  for 
three  successive  weeks,  in  a  newspaper  printed  in  the 
county,  and  also  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  to  be  published. 

§  21I8.  At  the  time  and  place  specified  in  the  notice, 
the  court  must  examine  into  the  inquisition,  and  hear  such 
allegations,  and  affidavits,  or  other  written  proofs,  as  may 
be  presented  in  behalf  of  the  people,  or  anv  owner,  or 
person  interested.  If  the  court  then,  or  at  the  time  and 
place  to  which  the  matter  is  adjourned,  determines  that  the 
inquiskion  is,  in  any  respect,  excessive,  unjust,  or  others 
wise  materially  defective,  it  may  set  aside  the  whole  or  any 
part  thereof ;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

§  2114.  If  it  appears  to  the  court,  that  the  writ  has 
bef!Q  duly  executed,  an  order  must  be  made,  and  entered 
in  the  office  of  the  clerk  of  the  county,  in  which  the  real 
property  to  be  taken  is  situated,  declaring  that  the  people 
of  the  State,  upon  paying  into  court  the  amount  of  the 
damages  assessed  by  the  inquisition,  shall  be  entitled  to  an 
absolute  estate  in  the  real  property  described  in  the  writ, 
and  in  the  appurtenances  belonging  thereto. 

§2116.  The  State  treasurer,  on  the  warrant  of  the 
comptroller,  must  pay  to  the  governor,  out  of  any  money 
in  toe  treasury,  appropriated  for  that  purpose,  sufficient 


144  ASSESSMENT  OF  DAMAGES.  §§  2116-2110 

money  to  pay  the  dsmagt^s  assessed,  pursuant  to  the  forego- 
ing provisions  of  this  article,  and  the  costs  and  expenses  of 
tbe  proceedings. 

§  2116.  Immediately  after  the  receipt  by  the  governor, 
as  prescribed  in  tlie  last  section,  of  sufiicient  money  to  pay 
the  damages,  he  must  pay  it  into  court ;  and  thereupon  the 
absolute  title  to  the  real  property  so  to  be  taken,  vests  in  the 
people  of  the  State. 

1 211 7«  lAm*d  1895,  amendmmi  to  take  ffftti  Jamiary  1, 
1896.]  If  an  application  for  the  monr-y  paid  into  conrt  is 
not  made,  ns  prescribed  in  the  next  section,  within  sixty 
days  after  the  pnynient  into  court,  the  appellate  division  of 
the  supreme  court  in  that  judicial  department,  may  provide, 
by  order,  for  the  investment,  nn(ier  the  direction  of  the 
court,  of  tl)e  money,  and  of  the  interest  to  arise  therefrom, 
in  permanent  secarities,  for  the  benefit  of  the  owners. 

6  2118*  [AnCd  1895,  ammiriMni  to  tak9  ^ed  Jarwary  1, 
1896.]  A  person  claiming  to  have  been  an  owner  of,  or  in- 
terested  in,  the  property,  when  it  was  so  taken,  may  present 
to  the  appellate  diviBion  of  the  supieme  court,  at  a  term 
thereof,  held  in  the  judicial  department  embraoing  the 
county  wherein  the  property  is  situated,  a  petition,  praying 
for  the  payment  to  him  of  the  whole  or  nny  pnrt  of  the 
money  so  paid  into  conrt,  or  of  the  income  remaining  unin- 
vested, or  both ;  or  for  the  transfer  to  him  of  the  whole  or 
any  part  oF  the  securities  in  which  it  has  been  invested.  The 
court  most  thereupon  take  sach  measures  as  it  deems  proper 
to  ascertain  tlic  rights  and  interests  of  the  petitioner,  and  of 
all  other  persons  who  were  owners  of  or  interested  in  the 
property,  or  who  are  personal  representatives,  or  heirK,  of 
owners  or  persons  so  interested,  and  to  cause  notice  of  the 
application  to  be  given  to  those  persons ;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to 
the  several  persons  entitled  thereto,  in  accordance  with  the 
rights  and  interests  thus  ascertained. 

§2119,  When  the  legislature  of  the  State  consents  to 
the  taking  of  any  real  property  within  the  State,  for  the 
use  of  the  people  of  the  United  States,  a  writ  of  assessment 
of  damages  may  be  issued ;  and  the  proceedings  thereupon 
must  be  in  accordance  with  the  provisions  of  this  article ; 
except  that  the  application  for  the  writ  must  be  made«  and 
the  subsequent  proceedings  must  be  conducted,  by  the 
attorney  of  the  United  States,  for  the  district  embracing  the 
county  wherein  the  real  property  is  situated . 

ARTICLE  SEVENTH. 

ThB  WbIT  of  CSBTIOnAKI,  TO  REVIEW  THE  DETERMIKA- 
TION  OF  AN  INFEBIOR  TRIBUNAL. 

\  2190.  Caees    where    writ    may 

iesoe.  preme  court 

8121.  Cases  where  it  cannot  is-  |  2134.  When  from  another couHl 

B!ie.  2126.  Limitation  of  time  for  roi 

tl2^.  Tho  Mune.  yiew. 

S128.  When  iseaed    from    sn-  2126.  Id.;  in  caee  of  dicahUily. 
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$  2188.  Healing  upon  retnni. 

2139.  Id.  ;  upon  affldayit«. 

2140.  ^ueeiioiiB    to    be    deter- 

mined. 

2141.  Final  order  upon  the  hear- 

ing. 

2142.  Beetitntion  may  be 

awarded. 

2143.  Coats 

2144  Entry  and  enrollment  of 
final  order. 

2145.  EUect  thereof. 

2146.  *•  Body  or  officer ; "  "de- 

termination ''  ;   what 
the?  include. 

2147.  Application  of  this  article 

to  certain  apc^cial  cases. 

2148.  Id. ;  to  civil  cases  only. 


I  2127.  Application     f(  r     writ ; 
where  and  how  made. 

2128.  When   notice  necessary ; 

service  thereof. 

2129.  To  wh(.ra  writ  directed. 

2180.  Mode  of  Fervice. 

2181.  Stay  o '  proceedings. 

2133.  When  and  where  writ  re- 

turnable. 
2188.  Subsequent    proeeedmgs 
as  in  an  action. 

2134.  Return  ;    when  and  how 

made. 
2185.  Id. ;  how  compelled  ;  fees 

for  making. 
2136.  Id.  ;  after  term  of  office 

expired. 
21S7.  When  third   person  may 

be  brought  In. 

§  2180.  The  ^rit  of  certiorari  regulated  in  this  article, 
except  the  writ  specitied  in  section  two  thousand  one  hun- 
dred and  twenty-four  of  this  act,  is  issued  to  review  the 
determination  of  a  body  or  officer.  It  can  be  issued  in  one 
of  the  following  cases  only  : 

1.  Where  the  right  to  the  writ  is  exprerely  conferred,  or 
the  issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  \Vhere  the  writ  may  be  issued  at  common  law,  by  a 
court  of  general  jurisdiction,  and  the  right  to  the  writ,  or 
the  power  of  the  court  to  issue  it,  id  not  expressly  taken 
away  by  a  statute. 

S  2181.  A  writ  of  certiorari  cannot  be  issued,  to  review 
a  determi nation f  made,  after  this  article  takes  effect,  in  a 
civil  action  or  special  proceeding,  by  a  court  of  record,  or 
a  judge  of  a  court  of  record. 

§  2122.  Except  as  otherwise  expressly  prescribed  by  a 
statute,  a  writ  of  certiorari  cannot  be  issued,  in  either  of 
the  following  cases : 

1.  To  review  a  determination,  which  does  not  finally 
determine  the  rights  of  the  parties,  with  respect  to  the  mat- 
ter to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed, 
by  an  appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determina- 
tion, is  exprca-ly  authorized,  by  statute,  to  rehear  the  mat- 
ter, upon  the  relator's  application  ;  unless  the  determination 
to  be  reviewed  was  made  upon  a  rehearing,  or  the  time 
within  which  the  relator  can  procure  a  rehearing  has 
elapsed. 

§2123.  [i4m'(Z1895,  amendment  to  take  rffed  January  1, 
]8yi).]  A  writ  of  certiorari  can  be  issned  only  out  of  the 
suprtme  co.  rt;  except  in  a  ouse  where  another  court  is  ex- 
pressly authorized  by  statute  to  issue  it. 

§  2124.  Any  court  of  reoorJ,  exercising  jurisdiction  of 
au  appellate  nature,  may  issue  a  writ  of  certiorari,  ie<]jnir- 
iug  the  body  '»r  oflicer  whose  proceedings  are  un  er  review, 
to  ujake  u  retu  u  i>  tho  court  i-^soing  the  wnt,  at  a  time  and 
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place,  fixed  by  the  court,  and  designated  in  the  writ,  for 
the  purpoi'e  of  supplying  any  diminution,  Tariancc,  or 
other  defect,  in  the  record  or  other  papers,  before  the  court 
issuing  the  writ,  in  any  case  where  justice  requires  that  the 
defect  should  be  supplied,  and  adequate  relief  cannot  be 
obtained  by  means  of  an  order. 

S  N.  Y.  g  8125.  Subject  to  the  provisions  of  the  next  section,  k 

47  ffin'  407*   ^"'  ^^  certioran  to  review  a  determination  must  be  granted 
4N.  y.'     "  and  served,  within  four  calendar  months  after  the  deter- 
Supp.  880.   mination  to  be  reviewed  becomes  final  and  binding,  upon 
126N.T.800.  the  relator,  or  the  person  whom  he  represents,  either  in  law 
or  in  fact. 

16N.Y.  $2120«  lAm*dl%9S,  arMndment  (o  take  egM  Januctry  1, 

Supp.  14L  18^6.]  The  appellate  division  of  the  supreme  court  may 
grant  the  writ  at  any  time  within  twenty  months  after  the 
expiration  of  the  time  ii  mi  ted  in  the  last  section,  where  the 
re&tor,  or  the  person  whom  he  represents,  was,  at  the  time 
when  the  dett* rminatiun  to  be  reviewed  became  fi.nal  and 
bindiug  upon  him,  either 

1.  Witbin  the  age  of  twenty- one  years;  or 

2.  Insane;  <  r 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life. 

mK.T.aiS.  §2127.  [Am'd  iSdby  ametuiment  to  Ukt  tfftdt  January  1, 
1896.]  An  application  for  the  writ  must  be  made  by,  or  in 
behalf  of,  a  person  aggrieved  by  tie  determination  to  be 
reviewed ;  must  be  founded  upon  an  affidavit,  or  a  verified 
petition,  which  may  be  accompanied  by  other  written  proof; 
and  must  show  a  proper  ca^e  for  the  i8>iuing  of  the  writ.  It 
can  he  granted  only  at  a  term  of  the  appellate  division  of  the 
supreme  court,  or  at  special  term ;  and  the  (granting  or  refusal 
thereof  is  discretionary  with  the  court 

§  8128.  Until  provision  is  made,  in  the  general  rules  of 
practice,  for  requiring,  or  dispensing  with  notice  of  the 
application  for  the  writ,  the  court,  to  which  the  application 
for  the  writ  is  made,  may,  in  its  discretion,  require  or  dis- 
pense with  notice.  A  notice,  when  it  is  necessary,  must 
be  served,  with  copies  of  the  papers  upon  which  the  appli- 
cation is  to  be  made,  upon  the  body  or  officer,  whose 
determination  is  to  be  reviewed,  or  upon  such  other  person 
as  the  court  directs,  as  prescribed  in  this  article  lor  the 
service  of  a  writ  of  certiorari.  The  service  must  be  made, 
at  least  eight  days  before  the  application,  unless  the  court, 
by  an  order  to  show  cause,  prescribes  a  shorter  time, 
where  notice  is  given,  the  person  served  may  produce  affi- 
davits or  other  written  proofs,  upon  tlie  merits,  in  opposition 
to  the  application. 

VHim,t80L  %  8189.  The  writ  must  be  directed  to  the  body  or 
oMcer,  whose  determination  is  to  be  reviewed ;  or  to  any 
other  person  having  the  custody  of  the  record  or  other 
papers  to  be  certified  :  or  to  both,  if  necessary.  Where  it 
IB  brought  to  review  the  determination  of  a  board  or  body. 
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oihor  than  a  court,  if  an  action  would  lie  against  the  board 
or  body,  in  its  associate  or  of&cial  name,  it  must  be  directed 
io  the  board  or  body,  by  that  name ;  otherwise  it  must  be 
directed  to  the  members  thereof,  by  their  names. 

§  2180.  A  writ  of  certiorari  must  be  served  as  follows, 
except  where  different  directions,  respecting  the  mode  of 
fiervice  thereof,  are  given  by  the  court  grantmg  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name, 
or  by  his  or  their  official  title  or  titles,  or  to  a  municipal 
corporation,  it  must  be  served,  upon  each  officer  or  other 
person,  to  whom  it  is  so  directed,  or  upon  the  corporation, 
in  the  same  manner  as  a  summons  in  an  action  brought  in 
the  supreme  court,  except  as  prescribed  in  the  next  two 
subdivisions  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service 
upon  the  court,  or  the  judges  thereof,  may  be  made  by  filing 
the  writ  with  the  clerk. 

8.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  pre- 
scribed in  section  two  thousand  and  seventy-one  of  this  act, 
for  service,  upon  a  like  board  or  body,  of  an  alternative 
writ  of  mandamus. 

§  8131.  Except  as  prescribed  in  this  section,  a  writ  of  to  AbK  K 
certiorari  does  not  stay  the  execution  of  the  determination  c.  83. 
to  be  reviewed,  or  affect  the  power  of  the  body  or  officer,   JJj    ^Sl* 
to  which  or  to  whom  it  is  addressed.    The  court,  which  48Him,6(M^ 
grants  the  writ,  may,  in  its  discretion,  and  upon  such 
terms,  as  to  security  or  otherwise,  as  justice  requires, 
direct,  by  a  clause  in  the  writ,  or  by  a  separate  order,  that 
the  execution  of  the  determination  be  stayed,  pending  the 
certiorari,  and  until  the  further  direction  of  the  court.    A 
bond,  undertaking,  or  other  security,  given  to  procure  such 
a  stay,  is  valid  and  effectual,  according  to  its  terms,  in 
favor  of  a  person  beneficially  interested  in  upholding  the 
determination  to  be  reviewed,  who  is  admitted  as  a  party 
to  the  special  proceeding,  as  prescribed  in  section  two 
thousand  one  hundred  and  thirty-seven  of  this  act. 

§  8188.  A  writ  of  certiorari  must  be  made  returnable, 
within  twenty  days  after  the  service  thereof,  at  the  office  of 
the  clerk  of  the  court.  If  it  was  issued  from  the  supreme 
court,  it  must  be  made  returnable  at  the  office  of  the 
clerk  of  the  county,  designated  therein,  wherein  the  deter- 
mination to  be  reviewed  was  made ;  and  if  the  county, 
designated  in  the  writ,  is  not  the  proper  county,  the  court, 
upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
\u  papers  on  file  must  be  transferred  to  the  clerk  of  the 
tounty,  where  the  writ  is  made  returnable  by  the  amend- 
4ient. 

§  8138.  After  a  writ  of  certiorari  has  been  issued,  the  9417.  T. 
ime  to  make  a  return  thereto  may  be  enlarged,  or  any     State  lUnt 
Ither  order  may  be  made,  or  proceeding  taken,  in  the  '^ 


r 
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cause,  in  relation  to  any  matter  not  provided  for  in  this 
article,  as  a  similar  proceeding  may  be  taken  in  an  ac:ioo, 
brought  in  the  same  court,  and  triable  in  the  county  where 
the  writ  is  returnable. 

g  2 184.  The  clerk,  with  whom  a  writ  of  certiorari  is  ^led, 
and  each  person/upon  whom  a  writ  of  certiorari  is  served, 
as  prescribed  in  section  two  thousand  one  nundred  and 
thii^  of  this  act.  must  make  and  annex  to  the  writ,  or  to  the 
copy  thereof  served  upon  him,  a  return,  with  the  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings, 
and  a  statement  of  the  other  matters,  specified  in  and 
required  by  the  writ.  The  return  must  be  filed  in  the 
omce  where  the  writ  is  returnable,  according  to  the  com< 
mand  thereof. 

142N.T.998.  §  2186.  If  a  return  is  defective,  the  court  may  direct  a 
further  return.  An  omission  to  make  a  return,  as  required 
by  a  writ  of  certiorari,  or  by  an  order  for  a  further  return, 
may  be  punished,  as  a  contempt  of  the  court.  But  a  judge 
or- clerk  shall  not  be  thus  punished,  unless  the  relator,  be- 
fore the  time  when  the  return  is  required,  pays  him,  for 
his  return,  the  sum  of  two  dollars,  and,  in  addition,  ten 
cents  for  each  folio  of  the  copies  of  papers  required  to  be 
returned. 

80  Hun,  487.  §  2186.  A  writ  of  certiorari  may  be  issued  to,  and  a  re- 
turn to  a  writ  of  certiorari  may  be  made  by,  an  officer, 
whose  term  of  office  has  expired.  Such  an  officer  may 
be  punished  for  a  failure  to  make  a  return  t  ^  the  writ, 
as  required  thereby ;  or  to  make  a  further  return,  as  re- 
quired by  an  orier  for  that  purpose. 

§  2137*     [Amd  1895,  amendment  to  take  effect  January  1, 
1896.1  Upon  the  Application  of  a  pf^rson,  specially  and  bene- 
ficitiUy  iuterested  in  upholding  the  determinati  n  to  be 
reviewed,  the  court  may,  in  its  discretion,  admit  him  as  n 
party  defendant  in  the  special  proceedings,  upon  such  terms 
as  ja.stice  requites.    And  a  term  of  the  appel  ate  division  of 
the  supreme  court,  at  which  the  cause  is  noticed  for  hearing, 
and  is  pla'^ed  upon  the  calendar,  may,  in«a  proper  case,  di. 
rect  that  notice  of  the  peudency  of  the  special  proceeding 
be  given  to  any  person,  inpuch  a  manner  as  it  thinks  proper, 
and  may  suspend  the  hearing  until  notice  is  given  accord- 
ingly. 
89  Hun,  299.       §2138.     [Am'd   1895,    amendment  to  take  ^ed  January 
10  ▲bb.N.o!   1«  1896.]  The  cause  must  be  heard  at  a  term  of  the  appellate 
41H.  division  of  the  supreme  court,  held  within  the  judicial  de- 

MN^  Sudd    P^^*"^**'**'-  embracing  the  county  where  the  writ  was  retum- 
874.'  able.    £ither  party  may  notice  it  for  bearing,  at  any  time 

149N.Y.649.  after  the  return  is  complete.    Except  as  prescribed  in  tho 
next  hection,  it  mu*«t  be  hear<1  upon  the  wiit  and  return,  and 
the  papers  upon  which  the  writ  was  granted. 
96N.T.Bopp*       §  2139.    If  the  officer  or  oth^r  person,  whose  duty  it  is  to 
874..  moke  a  return,  'lies,  absconds,  removt  s  from  the  State,  or  be- 

comes innane,  after  the  writiKissiied,  and  before  niaking  are- 
turn,  or  after  making  an  insufficient  return;  and  it  appears 
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that  there  is  no  other  officer  or  person,  from  whom  a  sufficient 
leturn  can  be  procured  by  means  of  a  new  certiorari ;  the 
court  may,  in  its  discretion,  permit  affidavits,  or  other  writ- 
Un  proofs,  relating  to  the  matters  not  sufficiently  returned, 
to  be  prtxiuced,  and  may  hear  the  cause  accordingly.  The 
court  may  also,  in  its  discretion,  permit  either  party  to  pro- 
duce affidavits,  or  other  written  proofs,  relating  to  auv 
alleged  error  of  fact,  or  any  other  question  of  fact,  which  is 
essential  to  the  jurisdiction  of  the  body  or  officer,  to  make 
the  determination  to  be  reviewed,  where  the  facts,  in  rela- 
tion thereto,  are  not  sufficiently  stated  in  the  return,  and 
the  Courtis  satisfied  that  they  cannot  be  made  to  appear,  by 
means  of  an  order  for  a  further  return. 

§  2140.  The  questions,  involving  the  merits,  to  be  de- 
termined by  the  court  upon  the  hejiring,  are  the  foHowiug, 
only : 

13  Week  Dig.  307;  29  Han.  125;  92  N.  T.  306;  6  CIt  Pro.  297;  98  N.  Y. 
332,  4i  Han.  293;  45  Id.  54;  47  Id  450.  110  N  Y.  494;  10  N  Y.  State  Bep. 
106;  119  N.  Y.  602;  137  Id.  12;  25  N.  Y.  8upp.  874;  6  App  Dlv.  523. 

1.  Whether  the  body  or  officer  had  Jurisdiction  of  the 
subject-matter  of  the  determination  under  review. 

?.  Whether  the  authority,  conferred  upon  the  body  or 
officer,  in  relation  to  that  subject-matter,  has  l)een  pursued 
in  the  mode  required  by  law,  in  order  to  authorize  it  or  him 
to  make  the  determination. 

8.  Whether,  in  making  the  determination,  any  rule  of 
law,  affecting  the  riehts  of  the  parties  thereto,  has  been 
violat3d,  to  the  pre judice  of  the  relator. 

4.  Whether  there  was  any  competent  proof  of  all  the  facta, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of 
the  ietermination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all 
the  evidence,  such  a  preponderance  of  proof,  against  the 
existence  of  any  of  those  facts,  that  the  verdict  of  a  jury, 
affirming  the  existence  thereof,  rendered  in  an  action  in 
the  supreme  court,  triable  by  a  jury,  would  be  set  aside 
by  the  court,  as  against  the  weight  of  evidence. 

J  8141.  The  court,  upon  the  hearing,  may  make  a  final   lOON.Y.  82. 
er,  annulling  or  confirming,  wholly  or  partly,  or  modi- 
fying, the  determination  reviewed,  as  to  any  or  all  of  the 
parties. 

§  2142.  Where  the  determination  reviewed  is  annulled  Jf  ^^^  ^' 
or  modified,  the  court  may  order  and  enforce  restitution,  in  is2N.t.  aaa. 
li'^e  manner,  with  like  effect  and  subject  to  the  same  con- 
ditions, as  where  a  judgment  is  reversed  upon  appeal. 

§  2 148.  Costs,  not  exceeding  fifty  dollars  and  disburse 
ments,  may  be  awarded  by  the  final  order,  in  fp.vor  of  or 
against  either  party,  in  the  discretion  of  the  court. 

§  2144.  The  final  order  of  the  court  upon  th )  certiorari 
must  be  entered  in  the  office  of  the  clerk  where  the  writ 
waa  returnable.  Butlx*foreit  can  l:e  enforced,  an  enroll- 
ment thereof  must  be  filed.  For  that  purpose,  the  clerk 
must  attach  together,  and  file  in  his  office,  the  papers  upon 
which  the  cause  was  hea**'^  a  certified  copy  of  the  final 
mder ;  and  a  certified  copy  of  each  oruer,  which  in  any 


"way  iiiTolves  the  merits,  or  necessarily  affects  the  final 
oraer, 

g  ei46.  The  filing  of  the  enrollment  in  the  office  of  the 
clerk  where  the  finalorderis  entered,  as  prescribed  in  the 
last  section,  is  a  su^cient  authority  for  any  proceeding,  by 
or  before  the  body  which,  or  the  officer  who,  made  the 
determination  reviewed,  which  the  final  order  of  the  court 
directs  or  permits.  But  where  the  execution  of  the  final 
order  is  stayed  by  an  appeal  to  the  Court  of  appeals,  the 
proceedings  below  are  stayed  in  like  manner. 

^  2146.  The  expression,  *'body  or  officer",  as  used  in 
this  article,  includes  every  court,  tribunal,  board,  corpora- 
tion, or  other  person,  or  aggregation  of  persons,  whose 
determination  may  be  reviewed  by  a  writ  of  certiorari  ,  and 
the  word,  "  determination  ",  as  used  in  this  article,  includes 
every  iudement,  order,  decision,  adjudication,  or  other  act 
of  such  a  body  or  officer,  which  is  subject  to  be  so  reviewed. 

§  2147.  Where  the  right  to  a  writ  of  certiorari  is  ex- 
pressly conferred,  or  the  issuing  thereof  is  expressly  author- 
ized, by  a  statute,  passed  before,  and  remaining  in  force 
after,  this  ariicle  taKes  effect,  this  article  does  not  vary,  or 
affect  in  any  manner,  any  provision  of  the  former  statute, 
which  expressly  prescril>es  a  different  regulation,  with  re- 
spect to  any  of  the  proceedings  upon  the  certiorari  to  be 
issued  thereunder. 

g  2148.  This  article  is  not  applicable  to  a  writ  of  cer- 
tiorari, brought  to  review  a  determination  made  in  any 
criminal  matter,  except  a  criminal  contempt  of  court. 
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the  State. 

Insolvent  to  be  released 
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(1104  Con-  §2149.  An  insnlye at  debtor,  who  is  a  resilient  of  the 
sol.  Act  '  State  at  the  time  of  presenting  his  petition,  may  be  die- 
121  M.Y.241.  charged  from  his  debts,  as  prescribed  in  this  article. 

|il64.  Con-  §2150.  [Am'd  1895,  amendment  to  take  efferi  Jarwary  1, 
*°^Twrf ^^  18y6.J  Application  for  such  a  disohar^e  must  be  made,  by 
11  Misc.  610.  ^Yifi  petition  ot  the  insolv  nt,  ad  ires^ed  to  the  county  court 

of  thn  county  in  which  he  resides;  or,  if  he  resides  in  the 

city  of  New  York,  to  the  supreme  court. 

§2151.  The  petition  roust  be  in  writing ;  it  must  be  signed 
by  the  insolvent,  and  specify  his  residence ;  it  must  set  forth, 
in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full ; 
that  he  is  willing  to  assign  his  property  for  the  benefit  of  all 
his  creditors,  and,  in  all  other  respects,  to  comply  with  the 
provisions  of  this  article,  for  the  purpose  of  being  dis- 
charged from  his  debts ;  and  it  must  pray  that,  upon  his  so 
doing,  he  may  be  discharged  accordingly.  It  must  be  veri- 
fied by  the  affidavit  of  the  insolvent,  annexed  thereto, 
taken  on  the  day  of  the  presentation  thereof,  to  the  effect^ 
that  the  petition  is  in  all  respects  true,  in  matter  of  fact. 

§  8162.  The  petitioner  must  annex  to  his  petition  one 
or  more  written  instruments,  execvted  by  one  or  iiiore  of 
his  creditors,  residing  in  the  United  States,  having  debts 
owing  to  him  or  them  in  good  faith,  then  due  or  thereatter 
to  liecome  diie,  which  amount  to  not  less  than  two  lliirds 
ofall  the  debts,  owing  by  the  petitioner  to  creditors  residing 
within  the  United  States.  Each  instrument  must  be  to 
the  effect,  that  the  person  or  corporation,  executing 
it,  consents  to  the  discharge  of  the  petitioner  from  his 
debts,  upon  his  complying  with  the  provisions  of  this 
article* 

%  8158.  An  executor  or  administrator  may  become  a- 
consenting  creditor,  under  the  order  of  the  surrogate's  court 
from  which  his  letters  issued.  A  trustee,  official,  assignee, 
or  receiver  of  the  property  of  a  creditor  of  the  petitioner, 
whether  created  by  operation  of  law  or  by  the  act  of  parties, 
may  become  a  consenting  creditor,  under  the  order  of  a 
justice  of  the  supreme  court.  A  person  who  becomes  a 
consenting  creditor,  as  prescribed  in  this  stction,  is  charge- 
able only  for  the  sum  which  he  actually  receives,  as  a  divi- 
dend of  the  in.«ol vent's  property. 

§8154.  Where  a  corporation  or  joint -stock  association 
becomes  a  consenting  creditor,  its  consent  must  be  executed 
under  its  common  seal,  and  may  be  attested  by  any  director 
or  other  officer  thereof,  duly  authorized  for  that  purpose ; 
who  may  make  any  affidavit,  required  of  a  creditor  in  tho 
proceedings. 

§  81&5.  Where  a  partnership  becomes  a  consenting 
creditor,  the  consent  may  be  executed  in  its  behalf,  and  any 
affidavit,  required  of  a  creditor  in  the  proceedings,  may  be 
made,  by  either  of  the  partners.  .     . 

§  8150.  A  ereditoj^s  consent  does  not  affect  his  remedy 
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against  any  pereoh  or  x)er8on8  indebted  jointly  with  tha 
petitioner ;  and  the  petitioner's  discharge  has  the  effect, 
as  between  the  creditor  and  the  other  Joint  debtors,  of  a 
composition  between  the  petitioner  and  the  creditor,  made 
as  prescribed  in  arUde  third  of  title  fifth  of  chapter  fifteenth 
of  this  act. 

§8167.  Where  a  consenting  creditor  is  the  purchaser 
or  assi^ee  of  a  debt  against  a  petitioner,  or  the  executor, 
administrator,  trustee,  or  receiver  of  such  a  purchaser  ot 
assignee,  he  is  deemed,  for  all  the  purposes  of  this  articlet 
except  as  to  the  declaration  and  receipt  of  dividends,  a 
creditor  only  to  the  amount,  actually  and  in  good  faith 
paid  for  the  debt,  by  him,  or  by  the  decedent  or  other 
person,  from  whom  he  derives  title,  and  remaining  uncol- 
lected. This  section  is  not  affected  by  the  recovery  of  a 
Judgment  for  the  debt,  after  the  purchase  or  assiniment ; 
but  in  that  case  the  consenting  creditor  may.  include  the' 
uncollected  costs,  as  if  they  were  part  of  the  sum  paid  for 
the  debt. 

§  2158.  A  creditor  who  has,  in  his  own  name,  or  in 
trust  for  him,  a  mortgage,  judgment,  or  other  security,  for 
the  payment  of  a  sum  of  money,  which  is  a  lien  upon,  or 
otherwise  affects,  real  or  personal  property  belonging  to  the 
petitioner,  or  transferred  by  him  since  the  lien  was  created, ' 
cannot  become  a  consentinj^  creditor,  with  respect  to  the 
debt  so  secured,  unless  he  a^s  to  or  includes  in  his  consent, 
a  written  declaration,  under  his  hand,  to  the  effect,  that  he 
relinquishes  the  mortgage,  judgment,  or  other  security,  bo 
ffir  as  it  affects  that  property,  to  the  trustee  to  be  appomted 
pursuant  to  the  petition,  for  the  benefit  of  all  the  creditors. 
Such  a  declaration  operates,  to  that  extent,  as  an  assignment 
to  the  trustee,  of  the  mortgage,  judgment,  or  other  security ; 
and  vests  in  him  accordiogljr  all  me  right  and  interest  of 
the  consenting  creditor  therein. 

§  8169*  If  a  creditor  knowingly  swears,  in  any  pro- 
ceedings authorized  by  this  article,  that  the  petitioner  is, 
or  will  become,  indebted  to  him,  in  a  sum  of  money,  which 
is  not  really  due,  or  thereafter  to  become  due  ;  or  in  more 
than  the  true  amount ;  or  that  more  was  paid  for  a  debt, 
which  was  purchased  or  assigned,  than  the  sum,  actually 
and  in  good  faith  paid  therefor ;  he  forfeits  to  the  trustee, 
to  be  recovered  in  an  action,  twice  the  sum,  so  falsely 
sworn  to. 

§  8160.  The  consent  of  a  creditor  must  be  accompanied 
wim  his  affidavit,  stating  as  follows : 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will 
become  indebted  to  him,  at  a  future  day  specified  therein, 
in  a  sum  therein  specified  ;  and,  if  he,  or  the  person  from 
whom  he  derives  title,  is  or  was  the  purchaser  or  assi^ee 
of  the  debt,  he  must  also  specify  the  sum,  actually  and  in 
good  faith  paid  for  the  debt,  as  prescribed  in  section  two 
^thouaand  one  hundred  and  fifty-seven  of  this  act 
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2.  The  nature  of  the  demand,  and  whether  it  arose  upon 
written  security,  or  otherwise,  with  tbe  general  ground  or 
consideration  of  the  indebtedness. 

8.  That  neither  he,  nor  any  person  to  his  use,  has  re- 
ceived from  the  petitioner,  or  from  any  other  person,  pay- 
ment  of  a  demand,  or  any  part  thereof,  in  money  or  in  any 
other  way,  or  any  gift  or  rewani  of  any  kind,  upon  an  ex- 
press or  implied  trust,  confidence,  or  understanding,  that 
he  should  consent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administra< 
tor,  trustee,  receiver,  or  assignee,  he  may  state  the  neces- 
BAry  facts,  in  his  affidavit,  upon  information  and  belief, 
setting  forth  therein  the  grounds  of  his  belief ;  but  in  that 
case,  the  consent  must  also  be  accompanied  with  the  affi- 
davit of  the  insolvent,  to  the  effect,  that  all  the  matters  of 
fact  stated  in  the  affidavit  of  the  consenting  creditor,  are 
true. 

§  2161.  [Am'd  1889.]  A  consenting  creditor,  residing 
without  the  State,  and  within  the  United  States,  must  an- 
nex to  his  consent  the  original  accounts,  or  sworn  copies 
thereof,  and  the  original  specialties  or  other  written  securi- 
ties, if  any,  upon  which  his  demand  arose  or  depends;  pro- 
yided,  however,  that  when  such  original  specialties,  or 
other  written  securities,  are  lost,  such  fact  must  be  stated 
as  a  reason  for  not  annexing  thereto  tbe  consent,  and  the 
fact  of  the  loss,  and  the  manner  of  the  loss  thereof  must  be 
stated  in  the  affidavit  of  the  creditor  to  the  best  of  his 
knowledge,  or  must  be  otherwise  proved  by  affidavit  to  tbe 
satisfaction  of  the  court;  and  the  court  may  thereupon,  in 
such  case  or  proceeding  by  its  order.  dL<ipense  with  the  an- 
nexing to  such  consent  of  the  original  specialties  or  other 
written  securities. 

§  2102.  The  petitioner  must  annex  to  his  petition  a 
schedule,  containing: 
1.  A  full  and  true  account  of  all  his  creditors. 

3.  A  statement  of  the  place  of  residence  of  each  creditor, 
if  it  is  known ;  or,  if  it  is  not  known,  a  statement  of  that 
fact. 

8.  A  statement  of  the  sum  which  he  owes  to  each  cred- 
itor, and  the  nature  of  each  debt  or  demand,  whether 
arisinff  on  written  security,  on  account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his 
indebtedness  to  each  creditor,  and  the  place  where  the  in* 
debtedness  accrued. 

5.  A  statement  of  any  existing  judgment,  mortnige,  or 
collateral  or  other  secunty,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law 
or  in  equitv.  of  the  incumbrances  existing  thereon,  and  of 
aU  the  books,  vouchers,  and  securities,  re&iting  thereto. 

§  2168.  [Arn^d  1896,  aiYiendmerU  to  take  effect  Mayl,  1896.] 
An  affidavit,  in  the  fnUowing  form,  sabscribed  and  taken  by 
the  petitioDer  before  tbe  oounty  jnd|$a,  or,  in  the  city  of  New 
York,  before  the  judge  holding  the  term  of  the  oonrt,  at 
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"which  the  order  specified  in  the  next  section  is  made,  must 
be  annexed  to  the  schedole : 

I, ,  do  swear  (or  atBrm,  as  the  case  may  be,}  that 

the  matters  of  fact,  stated  in  the  schedule  hereto  annexed, 
are,  in  all  respects  jnst  and  trae ;  that  I  haye  not,  in  contem- 
plation of  my  becoming  insolvent  or  within  two  years  before 
presentlDg  the  petition  herein,  disposed  of  or  made  over  any 
part  of  my  property,  not  exempt  by  express  provision  of  law 
from  levy  and  sale  by  virtne  of  an  execution,  for  the  f ature 
benefit  of  myself  or  my  family,  or  disposed  of  or  made  over 
any  part  of  my  property,  in  order  to  defraud  fny  of  my 
creditors ;  that  I  have  not,  in  any  instance,  created  or  ac« 
knowle  iged  a  debt  for  a  greater  sum  than  I  honestly  and 
truly  owed  ;  and  that  I  have  not  paid,  secured  to  be  paid,  or 
in  any  way  compouaded  Mith,  any  of  my  creditors,  with  a 
view  fraudulently  to  obtain  the  prayer  of  my  petition  ;  that 
I  have  not  done,  suffered  or  been  privy  to  any  act,  matter  or 
thing  which,  if  accomplished,  would  te  groundfor  withhold- 
inj2:  my  discharge  under  the  provisions  of  this  act,  or  invali- 
date such  discharge  if  granted. 

§  2164.  The  petition  and  other  papers,  specified  in  the 
foregolDg  sections  of  this  article,  must  be  presented  to  the 
court,  and  filed  with  the  clerk  The  court  must  thereupon 
m^e  an  order,  requiring  all  the  creditors  of  the  petitioner 
to  show  cause  before  it,  at  a  time  and  place  therein  sped- 
tied,  why  an  assignment  of  the  insolvent's  property  should 
not  be  made,  and  he  be  thereupon  discharged  from  his 
debts,  as  prescribed  in  this  article ;  and  directing  that  the 
cnrder  be  published  and  served,  as  prescribed  in  the  next 
section. 

§  2166.  [Am'd  1890.]  The  order  must  be  published 
and  served  in  the  following  manner : 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  pub- 
lished in  a  newspaper,  designated  in  the  order,  published  in 
Uie  county ;  and  also,  if  one-fourth  part  of  the  insolvent's 
debts  accrued  or  are  due  to  creditors  residing  in  the  city  of 
New  York,  in  a  newspaper  published  in  that  city,  designated 
in  the  order.  The  publication  must  be  made  at  least  once 
in  each  of  ten  weeks,  immediately  preceding  the  day  in 
which  cause  is  to  be  shown,  unless  all  the  creditors  reside 
within  one  hundred  miles  of  the  place  where  cause  is  to  be 
shown,  in  which  case  the  publication  must  be  made  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding  that 
day. 

2.  The  petitioner  must  also  serve  upon  each  creditor,  re-  so  Hon, 504 
siding  within  the  United  States,  whose  place  of  residence  is 

known  to  him,  a  copy  of  the  order  to  show  cause,  either 
personally,  at  least  twenty  days  before  the  day  when  cause 
b  to  be  snovm,  or  by  depositing  it,  at  least  forty  days  before 
that  day,  in  the  post-office,  inclosed  in  a  post  paid  wrapper, 
addressed  to  the  creditor  at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner  a  copy  of 
the  order  must  be  served  upon  the  Attorney- General,  who 
must  represent  the  State  in  the  subsequent  proceedings* 

§8106.  On  the  day  specified  in  the  order,  and  before  any 
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must  present  to  the  court  and  file  with  the  clerk,  proof,  to 
the  satisfaction  of  the  court,  that  the  order  has  been  pul> 
lished  and  served,  as  prescribed  in  the  last  section ;  and 
thereupon,  on  the  same  day,  or  upon  the  day  to  which  the 
hearing  is  adjourned,  the  court  must  hear  the  allegations 
and  proofs  of  the  parlies  appearing.  Proof  of  personal 
service  of  a  copy  of  the  order  upon  any  person,  must  be 
made,  in  like  manner  as  pro®f  of  personal  service  of  a  sum- 
mons, in  an  action  brought  in  the  supreme  court. 

§  2167.  Where  the  insolvent's  discharge  is  opposed,  the 
court  may  direct  the  special  proceeding  to  be  placed  upon 
the  calendar  for  trial.  In  that  case,  the  parlies  must  ap- 
pear, and  the  proceeding  are  the  same,  as  in  an  action,  ex- 
cept as  otherwise  prescnbed  in  this  article ;  and  costs,  as  in 
an  action,  except  for  proceedings  before  notice  of  trial,  may 
be  awarded  to  either  party,  in  the  discretion  of  the  court. 

g  8168.  In  order  to  entitle  a  creditor  to  oppose  the  dis- 
charge of  the  insolvent,  he  must,  on  the  day  fixed  to  show 
cause,  or  at  such  oiher  time  as  the  court  directs,  file 
with  the  clerk  a  specification  of  his  objections;  and 
he  may  then,  but  not  afterwards,  demand  a  trial,  by 
a  jury,  of  the  queMtions  of  fact  arising  thereupon. 
If  a  trial  by  a  jury  is  not  then  demanded,  the 
questions  of  fact  must  be  tried  by  the  court,  without  a  jurj'. 
Where  one  or  two  or  mare  opposing  creditors  demands  a 
trial  by  a  jury,  all  the  material  questions  of  fact,  arising 
upon  the  objections  of  all  the  creditors,  must  be  tried  in 
like  manner,  and  at  the  same  time.  The  court  may,  in  its 
discretion,  direct  the  questions  to  ba  settled,  and  plainly 
stated,  in  an  order,  as  where  an  order  is  .made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  trial 
of  questions  of  fact  by  a  jury. 

§  2 1 69,  Where  the  name  of  an  opposing  creditor  does  not 
appear  in  the  schedule,  he  nmst  file,  with  the  specification 
of  his  objections,  proof,  by  affidavit,  that  he  is  a  creditor  ; 
and,  if  his  debt  is  not  set  forth  in  the  schedule,  he  mast 
also  file  his  aflldavit,  to  the  effect  specified  in  subdivision 
first  and  second  of  section  two  thousand  one  hundred  and 
sixty  of  this  act. 

§  8170.  There  shall  l>ebut  one  trial  by  juiy.  If  the 
jurors  cannot  agree,  after  being  kept  together  for  such  a 
time  as  the  court  deems  reasonable,  the  court  must  dis- 
charge them,  and  detemiine  the  questions  of  fact,  or  those 
questions  as  to  which  the  jurors  have  not  agreed,  upon  the 
evidence  taken  before  the  jury,  as  if  a  jury  had  not  been 
demanded. 

§  8171.  Where  the  petitioner's  wife  resides  without  the 
State  the  court,  or  a  judge  thereof  out  of  court,  may.  upon 
the  application  of  any  creditor,  make  an  order,  requiring 
the  petitioner  to  brin^  his  wife  before  the  court,  at  the  hear- 
ing or  trial,  to  the  end  that  she  may  be  ^xamin^  W  »  Wit- 
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ness.  A  copy  of  the  order  must  be  peisoaally  served  upon 
the  petitioner,  at  least  three  weeks  before  the  hearing.  If 
it  appears,  upon  the  hearing,  that  service  could  not,  with 
due  diligence,  be  so  made,  in  conse(]|uence  of  the  petitioner's 
sickness  or  absence,  the  court  may,  m  its  discretion,  adjourn 
the  hearing  or  trial,  and  prescribe  the  time  and  manner  of 
service  of  the  order  for  the  adjourned  day.  If,  after  due 
service,  the  petitioner's  wife  does  not  attend  at  the  time  and 
phice  appointed,  the  petitioner  is  not  entitled  to  his  dis- 
charge, unless  he  proves,  to  the  satisfaction  of  the  court,  by 
hisatfldavit,  or  upon  his  oral  examination,  or  otherwise, 
that  he  was  unable  to  procure  her  attendance. 

§  8172.  At  the  hearin;?  or  trial,  the  petitioner  must  be 
examined  under  oath,  at  the  instance  of  any  creditor,  touch* 
ins  his  property  or  debts,  or  any  other  matter  stated  in  his 
schedule,  or  any  changes  that  have  occurred  in  the  situation 
of  bis  property,  since  the  making  of  the  schedule  ;  and  par- 
ticularly whether  he  has  collected  any  debts  or  demands,  or 
made  any  transfers  of.  or  othem'ise  affected,  his  real  or  per- 
sonal property.  Any  creditor  may  contradict  or  impeach, 
by  other  competent  evidence,  thetestimony  of  the  insolvent, 
or  of  his  wife. 

§  2 178.  In  either  of  the  following  cases,  the  petitioner 
is  not  entitled  to  a  discharge  : 

1.  Where  it  ap(>ears.  upon  the  hearing  or  trial,  that, 
after  making  the  i-chedule  annexed  to  his  petition,  he  has 
coUected  a  debt  or  demand,  or  transferred,  absolutely,  con- 
ditionally, or  otherwise,  any  of  his  property,  not  exempt  by 
law  from  levy  and  sale  b^  virtue  of  an  execution,  and  he 
neglects  or  refuses  forthwith  to  pay  over  to  the  clerk,  the 
full  amount  of  all  debts  and  demands  so  collected,  and  the 
full  value  of  all  property  so  transferred,  except  so  much  of 
the  money,  and  of  the  value  of  the  property,  as  appears  to 
have  been  necesstirily  expended  by  him  for  the  support 
of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner, 
within  two  years  before  preventing  the  petition,  has,  in  con- 
templation of  his  becoming  insolvent,  or  of  his  petitioning 
for  his  discharge,  or  knowmg  of  his  insolvency,  made  an 
assignment,  sale,  or  transfer,  either  al)solute  or  conditional, 
of  any  of  his  property,  or  of  any  interest  therein,  or 
confessed  a  judgment,  or  given  any  security,  with  a  view 
of  giving  a  preference  to  a  creditor  for  an  antecedent  debt. 

§  8174.  An  order,  directing  the  execution  of  an  assign- 
ment, must  be  made  by  the  court,  where  H  appears,  by  the 
verdict  of  the  jury  ;  or,  if  a  jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  ina» 
bility  to  agree,  where  it  satisfactorily  appears  to  the  court ; 
as  follows : 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the 
consenting  creditors,  in  sums  which  amount,  in  the  aggr^ 
ijate,  to  two  thirds  of  all  the?  debts,  which  the  petition^ 
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owed,  at  the  time  of  presenting  his  petition,  to  crediton 
residing  within  the  United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  accoumt 
of  hisproperty. 

8.  That  he  has,  in  all  things,  conformed  to  the  matters 
irequired  of  him  hy  this  article. 

§  2176.  The  order  must  designate  one  or  more  trustees, 
lesidents  of  the  State ;  and  must  direct  the  petitioner  to 
execute,  to  him  or  them,  an  assignment  of  all  his  property, 
at  law  or  in  equity,  in  possession,  reversion,  or  remainder, 
excepting  only  so  much  thereof,  as  is  exempt  by  law  from 
levy  and  sale,  by  virtue  of  an  execution.  The  assignment 
must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  tlie  county,  and  must  be  re- 
corded in  the  clerk's  office  of  the  county.  Where  it  appears, 
from  the  schedule  or  otherwise,  that  real  property  will  pass 
thereby,  it  must  be  recorded  also  as  a  deed,  in  the  proper 
office  for  recording  deeds,  of  each  county  where  the  real 
property  is  situated. 

§  2176.  The  trustee  or  trustees  may  be  nominated  by  a 
tnajority  in  amount  of  the  consenting  creditors.  If  no  per- 
son is  so  nominated,  one  or  morepersons  must  be  appointed 
bv  the  court  for  the  purpose.  The  nomination  may  be  in- 
cluded in  the  consent,  or  made  in  a  separate  paper,  or  orally 
upon  the  hearing  or  trial,  and  entered  in  the  minutes. 

§  2177.  The  assignment  vests  in  the  trustee  or  trustees 
all  the  petitioner's  interest,  legal  or  equitable,  at  the  time  of 
its  execution,  in  any  real  or  personal  property,  not  exempt 
by  law  from  levv  and  sale  by  virtue  of  an  execution ;  and 
any  contingent  mterest  which  may  vest  within  three  years 
ttiereafter.  When  a  contingent  interest  so  vests,  it  passes  to 
the  trustee,  in  the  same  manner  as  it  would  have  vested  in 
the  petitioner,  if  he  had  not  made  an  assignment. 

§  2178.  tjpon  the  production  by  the  petitioner  of  a  cer- 
tificate of  the  trustee  or  trustees,  duly  acknowledged  of 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  to  the  effect,  that  the  insolvent 
has  assigned,  for  the  benefit  of  all  his  creditors,  all  his 
property  so  directed  to  be  a-ssigned,  and  all  the  books, 
vouchers,  and  papers  relating  thereto,  and  that  he  has 
delivered  so  much  thereof  as  is  capable  of  delivery ;  and 
also  of  a  certificate  of  the  county  clerk,  that  the  assignment 
has  been  duly  recorded  in  his  office  ;  the  court  musi  grant 
to  the  insolvent  a  discharge  from  his  debts,  which  has  the 
effect  declared  in  the  following  sections  of  this  article. 

§  2179.  If  a  trustee  refuses  or  neglects,  upon  payment 
or  tender  by  the  petitioner  of  the  expense  of  so  aomg,  to 
execute  or  acknowledge  a  certificate,  as  prescribed  in  the 
last  section,  or  to  cause  the  assignment  to  be  recorded,  aa 
therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the 
lact^,  must  mak^  an  order,  requiring  the  trustee  to  sbow 
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cause,  at  a  time  and  place  therein  specified,  why  the  peti- 
tioner should  not  be  discharged,  notwithstanding  his  neglect 
or  refusal ;  and  why  the  trustee^s  appointment  should  not 
be  revoked. 

§  8180*  If,  upon  the  return  of  the  order,  it  appears  that 
the  assignment  has  been  duly  executed,  and  that  the  peti- 
tioner has  duly  delivered  all  his  property  directed  to  be 
assigned,  and  all  the  books,  voucliers,  and  papers  relating 
tiiereto,  which  are  capable  of  delivery,  the  court  may, 
either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding 
the  neglect  or  refusal  of  the  trustee  ;  or 

2.  Make  an  order,  revoking  the  appointment  of  the 
trustee.  Upon  the  entry  of  such  an  order,  the  powers  of 
the  trustee,  and  his  interest  in  the  assigned  property,  cease. 
If  there  is  no  other  trustee,  the  court  must,  by  the  same  or 
another  order,  appoint  one  or  more  new  trustees.  Such  an 
appointment  has  the  same  effect,  as  if  the  person  or  persona 
so  appointed  were  named  as  trustees  in  the  original  assign- 
ment. 

§  2181.  The  discharge,  and  the  petition,  affidavits, 
orders,  Rchedule,  and  other  papers,  upon  which  the  dis- 
charge is  granted,  exclusive  of  the  minutes  of  testimony, 
must  be  recorded  in  the  clerk's  office  of  the  county,  within 
three  months  after  the  discharge  is  granted.  In  default 
thereof,  the  discharge  becomes  inoperative,  from  and  after 
that  time.  The  original  discharge  the  record  thereof,  or  a 
transcript  of  the  record  duly  autnenticated,  is  conclusive 
evidence  of  the  proceedings  and  facts  therein  contained. 
The  other  papers  specified  in  this  section,  the  record  there- 
of, or  a  transcript  of  the  record  duly  authenticated,  are  pre- 
sumptive evidence  of  the  proceedings  and  facts  therein  con- 
tained. 

§2182.  [Am*dlSeS.']  Except  as  preflcribefil  in  the  next  UiN.T.ta 
two  sections,  a  discbarge,  granted  as  prescribed  in  this 
article,  exonerates  and  discharges  the  petitioner  from  every 
debt  due  at  the  time  when  he  executed  his  assignment,  in- 
cluding a  debt  contracted  before  that  time,  though  payable 
afterward,  and  from  every  liability  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment,  or  incurred  by  him  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether 
the  payment  is  made  before  or  after  the  execution  of  the 
assignment.  At  any  time  after  one  year  has  elapsed,  since 
the  recording  of  the  di.^ charge,  and  the  petition,  affidavits, 
orders,  schedule  and  other  papers  upon  which  the  discharge 
was  granted,  as  prescribed  in  section  twenty-one  himdred 
and  eighty-one  of  this  act,  the  petitioner  may  apply,  upon 
proof  of  his  discharge,  to  the  court  in  which  a  judgment 
shall  have  been  rendered  against  him,  for  an  order  directing. 
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tiie  judgment  to  be  canceled  and  discharged  of  record.  If 
it  appears  that  he  has  been  discharged  from  the  payment  of 
that  judgment,  an  order  must  be  made  accordingly,  and 
thereupon  the  clerk  must  cancel  and  discharge  the  docket 
thereof,  as  if  the  proper  satisfaction  piece  of  the  judgment 
was  filed.  Notice  of  the  application,  accompanied  with 
copies  of  the  papers  upon  which  it  is  made,  must  be  given 
to  the  judjonent  creditor,  unless  bis  written  consent  to  the 
granting  of  the  order,  with  satisfactory  proof  of  the  execu- 
tion thereof,  and  if  he  is  not  the  party  in  whose  f uvor  the 
judgment  was  rendered,  that  he  is  the  owner  thereof,  is 
presented  to  the  court  upoo  the  application. 

§  8188.  In  either  of  the  following  cases,  such  a  dis- 
charge does  not  affect  a  debt  or  liability,  founded  upon  a 
contract,  unless  it  was  owing,  when  the  petition  was  pre- 
sented, to  a  resident  of  the  State  ;  or  the  creditor  has  execu- 
ted a  consent  to  the  discharge ;  or  has  appeared  in  the  pro- 
ceedings ;  or  has  received  a  dividend  from  the  trustee : 
'  1.  Where  the  contract  was  made  with  a  person,  not  a 
resident  of  the  State. 

2.  Where  it  was  made  and  to  be  performed  without  the 
Btate. 

.  8.  Where  the  creditor  was  not,  at  the  time  of  the  dis- 
charge, a  resident  of  the  State. 

.  §  8184.  Such  a  discharge  does  not  affect : 

1.  A  debt  or  duty  to  the  United  States ;  or 

2.  A.  debt  or  duty  to  the  State,  for  taxes  or  for  money  re- 
ceived or  collected  by  any  person  as  a  public  officer,  or  in 
li  fiduciary  capacity,  or  a  cause  of  action  specified  in  section 
one  thousand  nine  hundred  and  sixty -nine  of  this  act,  or  a 
judgment  recovered  upon  such  a  cause  of  action. 

Except  as  prescribed  in  this  section,  the  discharge  exon- 
erates the  petitioner  from  a  debt  or  other  liability  to  the 
Btate,  in  like  manner  and  to  the  same  extent,  as  from  a  debt 
or  liability  to  an  individual. 

.  §  SI 86.  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  under  arrest,  by  virtue  of  an  execution 
against  his  person  issued,  or  an  order  of  arrest  made,  in  an 
action  or  special  proceeding,  founded  upon  a  debt  or  liabil- 
ity from  which  he  is  discharged,  as  described  in  the  fore- 
going sections  of  this  article,  he  must  be  released  from  the 
arrest,  upon  producing 'to  the  officer  his  discharge,  or  a 
certified  copy  of  the  record  thereof.  If  the  adverse  party 
wishes  to  test  the  validity  of  the  discharge,  he  may  procure 
i|  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
as  the  case  requires. 

§  8186.  [Am'd  1890.]  A  discharge,  granted  as  pre- 
scribed in  this  article,  is  void,  in  either  of  the  following 
cases: 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the 
tfQdavit  annexed  to  his  petition  or  schedule,  or  upon  bis 
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examination,  in  relation  to  any  material  fact,  concerning 
his  property  or  his  debts,  or  to  any  other  material  fact, 

2.  Where,  after  presenting  his  petition,  he  seUs,  or  in  any 
way  transfers  or  assigns,  any  of  his  property,  or  collects 
any  debt  or  demand  owing  to  him,  and  does  not  giro  a  Just 
and  true  account  thereof,  upon  the  hearing  or  trial,  and 
does  not  pay  the  money  so  collected,  or  the  value  of  the 
prc^rt^  so  sold,  transferred,  or  assigned,  as  prescribed  in 
tills  article. 

8.  Where  he  secretes  any  part  of  his  property,  or  a  book. 
Toucher,  or  paper  relating  thereto,  with  intent  to  defraud 
his  creditors. 

'4.  Where  he  fraudulently  conceals  the  name  of  any 
creditor,  or  the  sum  owing  to  any  creditor,  or  fraudulently 
misstates  such  a  sum. 

6.  Where,  in  order  to  obtain  his  discharge  he  procures 
any  person  to  become  a  consenting  creditor,  wilfully,  inten- 
tiomdly  and  knowin^l^,  for  a  sum  not  due  from  him  to 
tiiat  person  in  good  faith,  or  for  a  sum  greater  than  that 
for  which  the  holder  of  a  demand,  purchased  or  assigned, 
is  deemed  a  creditor,  as  prescribed  in  this  article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any 
portion  of  the  debt  or  demand  of  a  creditor,  or  grants  or 
consents  to  the  granting  of  any  gift  or  reward  to  a  creditor, 
upon  an  express  or  implied  contract,  trust,  or  understand- 
ing, that  the  creditor  so  paid  or  rewarded  should  be  a  con- 
senting creditor,  or  should  abstain  or  desist  from  opposing 
the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary 
to  the  true  intent  of  this  article. 

§  2187.  Where  a  person,  who  has  been  discharged  as 
prescribed  in  this  article,  is  afterwards  arrested  by  virtue  of 
an  order  of  arrest  made,  or  an  execution  issued,  in  an  ac- 
tion founded  upon  a  debt  or  liability  from  which  he  is  so 
discharge,  the  adverse  party  may  oppose  his  application  to 
be  released  from  the  arrest,  by  proof,  by  affidavit,  of  any 
cause  for  avoiding  the  discharge,  for  want  of  jurisdiction, 
or  as  specified  in  the  last  section.  If  such  a  cause  is  estab- 
lished, the  application  must  be  denied. 

ARTICLE  SECOND. 

BZEHFTTON  FROM  ArREBT,  OR  DiBCHAROB  FROM  IlCPRIS- 
ONMENT,  OF  AN  INSOLVENT  DEBTOR. 

I  2188.  Wbo  may  be  exempted,  |  8196.  When    discharge    to    be 

and  bj  vfhat  court.  granted  ;  effect  thereof. 

2189.  Contents  of  petition.  2196.  DiKharge  to  be  recorded, 

2190.  Petitioner's  schediUe.  etc. 

2191.  His  affidavit.  8197.  Petitioner  to  be  released 

2192.  Order  to  show  cause.  from  imprisonment. 
2196.  Hearing,  etc.  2198.  Debts  not  affected,  etc. 
2194.  Order    directing    assign-  2199.  Discharge,  when  void. 

ment;  assignment  pur- 
suant thereto. 

2  2188.    lAm'd  1896,  amendmerU  to  take  effect  January  1,  |  ii64.  Con- 
i896.]    An  insolyent  debtor  may  be  ezemptea  from  arrest,  >ol.  Act 
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or  discharged  from  imprisonment,  as  prescribed  in  this  ar. 
tide.  For  that  purpose,  he  must  apply,  by  petition,  to  the 
county  court  of  the  county  in  which  he  resides,  or  is  impri- 
soned; or,  if  he  resides  or  is  imprisoned  in  the  city  of  New 
York,  to  the  supreme  court.  A  person  who  has  been  admit- 
ted to  the  jail  liber tiesx  is  deemed  to  be  imprisoned,  within 
the  meaning  of  this  article. 

§  8189.  The  petition  must  be  in  writing;  it  must  be 
signed  by  the  insolvent,  and  specif v  his  residence,  and  also, 
if  he  is  in  prison,  the  county  in  which  he  is  imprisoned,  and 
the  cause  of  his  imprisonment.  It  must  set  forth,  in  sub- 
stance, that  he  is  unable  to  pay  all  his  debts  in  full ;  that 
he  is  willing  to  assign  his  property  for  the  benefit  of  all  his 
creditors,  and  in  all  other  respects  to  complv  with  the  pro- 
visions of  this  article,  for  the  purpose  of  being  exempted 
from  arrest  and  imprisonment,  as  prescribed  therein  ;  and 
it  must  prav,  that  upon  his  so  doing,  he  may  thereafter  be 
exempted  from  arrest,  by  reason  of  a  debt,  arising  upon  a 
contract  previously  made ;  and  also,  if  he  is  imprisoned, 
that  he  mav  be  discharged  from  his  imprisonment.  It 
must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
tiiereto,  taken  on  the  day  of  the  presentation  thereof,  to 
the  effect,  that  the  petition  is  in  all  respects  true  in  matter 
of  fact 

§  2190*  The  petitioner  must  annex  to  hla  petition,  a 
schedule,  in  all  respects  similar  to  that  required  of  an  in- 
solvent, as  prescribed  in  section  two  thousand  one  hundred 
and  sixty-two  of  this  act 

^  2191*  [iim'dl895,  amendmrni  to  take  tffed  January  1, 
1896.]  An  affidavit  in  the  following  form,  subscribed  and 
taken  by  the  petitioner,  before  the  county  judge,  or,  in  the 
city  of  New  York,  before  a  justice  of  the  supreme  court,  must 
be  annexed  to  the  schedule: 

**  I, ,  do  swear"  (or  ** affirm,"  as  the  case  may  be,) 

'*  that  the  matters  of  fact,  stated  in  the  schedule  hereto  an- 
nexed, are,  in  ell  respects,  just  and  true;  that  I  have  not,  at 
any  time  or  in  any  manner  whatsoever  disposed  of  or  made 
over  anv  part  of  my  property,  not  exempt  by  express  provi- 
sion  of  law  from  levy  and  sale  by  virtue  of  an  execution,  for 
the  future  benefit  of  myself  or  my  family,  or  disposed  of  or 
made  over  any  part  of  my  property  in  order  to  defraud  any 
of  my  creditors;  and  that  I  have  not  paid,  secured  to  be  paia, 
or  in  anv  way  compounded  with,  any  of  my  creditors,  with 
a  view  tinat  they  or  any  of  them  should  abstain  from  oppos- 
ing my  discharge," 

g  2198.  The  petition,  and  the  papers  annexed  thereto, 
must  be  presented  to  the  court,  and  filed  with  the  clerk. 
The  court  must  thereupon  make  an  order,  requiring  all  the 
creditors  of  the  petitioner  to  show  cause  before  it,  at  a  time 
and  place  therein  specified,  why  the  prayer  of  the  petitioner 
flhould  not  be  granted ;  and  directing  that  the  order  be 
published  and  served,  in  the  manner  prescribed  in  section 
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two  thousand  one  hundred  and  sixty-flve  of  this  act,  for 
the  publication  and  service  of  an  order,  made  as  therein 
prescribed. 

§  2198.  The  provisions  of  sections  two  thousand  one 
hundred  and  sixly-six,  two  thousand  one  hundred  and 
sixty-seven,  two  thousand  one  hundred  and  sixty-eight, 
two  thousand  one  hundred  and  sixty-nine,  two  thousand 
one  hundred  and  seventy,  two  thousand  one  hundred  and 
seventy-two,  and  two  thousand  one  hundred  and  seventy- 
three  of  this  act,  applv  to  a  special  proceeding,  taken  aa 
prescribed  in  this  article. 

§  2194.  An  order,  directing  the  execution  of  an  aarign- 
ment,  must  be  made  by  the  court,  where  it  appears,  by  the 
verdict  of  the  jury,  or,  if  a  Jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  in- 
ability to  agree,  where  it  satisfactorily  appears  to  the  court, 
as  follows : 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

8.  That  he  has  not  been  guilty  of  an  v  fraud  or  conceal- 
ment,  in  violation  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  Uie  matters 
leouired  of  him  by  this  article. 

The  provisions  of  sections  two  thousand  one  hundred 
and  seventy-five,  two  thousand  one  hundred  and  seventy- 
six,  and  two  thousand  one  hundred  and  sevent^^-seven  of 
this  act  apply  to  the  order  prescribed  in  this  section,  and  to 
the  assignment  made  in  pursuance  thereof,  except  that  the 
trustee  or  trustees  must  be  nominated,  as  well  as  appointed, 
by  the  court 

g  8196.  Upon  the  production  by  the  petitioner,  of  the 
certificates  of  the  trustee  or  trustees,  and  the  county  clerk, 
to  Uie  effect  prescribed  in  section  two  thousand  one  hundred 
and  seventy-ei^ht  of  this  act,  the  court  must  mni  to  the 
petitioner  a  discharge,  declaring  that  the  petiuoner  is  for- 
ever thereafter  exempted  from  arrest  or  imprisonment,  by 
reason  of  any  debt  due  at  the  time  of  making  the  assign- 
ment, or  contracted  before  that  time,  though  payable  after- 
wards ;  or  by  reason  of  any  liability  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing,  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment ;  or  in  consequence  of  the  payment, 
by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  the  payment 
to  made  before  or  after  the  execution  of  the  assignment, 
with  the  exceptions  specified  in  section  two  thousand  two 
hundred  and  eighteen  of  this  act.  The  discharge  shall 
have  the  effect  therein  declared,  as  prescribed  in  Uiis  sec- 
tion. 

§  2196.  The  provisions  of  section  two  thousand  one 
hundred  and  eighty-one  of  this  act  apply  to  the  discharge. 
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and  to  the  petition  and  other  papers  upon  which  it  was 
granted. 

§  8107.  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  imprisoned,  by  virtue  of  an  execution 
against  his  person  issued,  or  of  an  order  of  arrest  made,  in 
an  action  or  special  proceeding  founded  upon  a  debt, 
liability,  or  judgment,  as  to  which  he  is  exempted  from 
arrest  or  imprisonment,  as  prescribed  in  tlie  last  section 
but  one.  the  officer  must  forthwith  release  him,  on  produc- 
tion of  the  discharge,  or  a  certified  copy  of  the  record 
thereof. 

§  8108.  A  debt,  demand,  judgment,  or  decree,  against 
an  insolvent,  discharged  as  prescribed  in  this  article,  is  not 
affected  or  impaired  by  the  discharge;  but  it  remains  valid 
and  effectual,  against  all  his  property,  acquired  after  the 
execution  of  the  assignment.  The  lien,  acquired  by  or 
under  a  Judgment  or  decree,  upon  any  property  of  the  in- 
solvent, 18  not  affected  by  the  discharge. 

g  8109,  A  discharge,  granted  to  an  insolvent  as  pre- 
scril^ed  in  this  article,  is  void,  in  the  same  cases,  so  far  as  they 
are  applicable,  in  which  a  dischargeT^ranted  as  prescribed 
in  article  first  of  this  title,  is  therein  declared  to  be  void  ; 
and  the  validity  of  such  a  discharge  may  be  tested  in  the 
same  manner. 

ARTICLE  THIRD. 

dischabob  of  an  imprisoned  judgment  debtor  from 

Imprisonment. 

*                I  2300.  Who  may  be  discharged.  $  2211.  ABslgnment ;  effect  there- 

2201.  To  what  court  application  of. 

to  be  made.  2212.  DtBcharge  ;   when   to   be 

2902.  When  petition  may  be  pre-  granted. 

sented.  2218.  Petitioner's  property  still 

2203.  Contents     of     petition ;  liable. 

schedule.  2214.  When  creditor  may  Icitae 

2204.  Aflidavit  of  petitioner.  new  execution  against 
9206,  Notice  to  creditors.  person. 

2206.  Id. ;  when  service  cannot  2216.  Powers  and  duties  of  tnis- 

be  made.  tee. 

2207.  Id.;  when  State  a  creditor.  2216.  Creditor  may  notify  debtor 

2208.  Proceed infTB  on  piesenta-  to  apply  for  discharge. 

tion  of  petition.  2217.  Effect  of  failure  so  to  ap- 

2209.  Adjournment.  ply. 

2210.  Proceedings  on  adjoamed  9^1%,  Debtor  to  United  Stateti. 

day.  etc.,    not  to    be    uLa- 

charf!ed. 

S  iiM,  Con-  §  8800.  A  person,  imprisoned  by  virtue  of  an  execution 
1 1.  Act  to  collect  a  sum  of  money,  issued  in  a  civil  action  or  8i)ecial 
proceeding,  may  be  discharged  from  the  imprisonment,  as 
prescribed  in  this  article.  A  person  who  has  beeu  admitted 
to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
meaning  of  this  article. 

8 '16 1,  Con-       §2201.  [Am'd  1895,  amenOmpfd  to  take  effect  January  I, 

sol.  Act         1896.]     Application  for  sncli  a  i'iacbarge  must  be  made  by 

a*  Hun, 27.     petition,  ttddle8^ed  to  the  court  from  which  the  execntiou 

issued;  or  to  (he  county  court  of  the  county  in  which  he  is 
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imprisoned;  or  if  he  is  imprisoned  in  the  city  of  New  York, 
to  the  supreme  coart. 

g  8808.  A  person  so  imprisoned  may  apply  for  such  a  dis- 
charge, at  any  time ;  unless  the  sum,  or,  ¥7 here  he  is  im- 
prisoned by  virtue  of  two  or  more  executions,  the  aggremte 
of  the  sums,  for  which  he  is  imprisoned ,  exceeds  five  hundred 
dollars ;  in  which  case,  he  canaot  present  such  a  petition, 
until  he  has  been  imprisoned,  by  virtue  of  the  execution  or 
executions,  for  at  least  three  months. 

§  8808.  The  petition  must  be  fn  writiug;  it  must  be  signed 
by  the  petitioner;  and  it  must  state  the  cause  of  his  impris-  7  Misc.  407. 
onment,  by  setting  forth  a  copy,  or  the  substance,  of  the 
execution,  or,  if  there  are  two  or  more  executions,  of  each 
of  them.  The  petitioner  must  annex  thereto,  and  present 
therewith,  a  schedule,  containing  a  ju^it  and  true  account 
of  all  his  property,  and  of  all  charges  affecting  the  same ; 
as  the  property  and  charges  existed  at  the  time  when  he 
was  first  imprisoned,  and  also  as  they  exist  at  the  time 
when  the  petition  is  prepared;  together  with  a  just  and  true 
account  oi  all  deeds,  securities,  books,  vouchers,  and  papers, 
relating  to  the  property,  and  to  the  charges  thereupon. 

§  8804.  An  affidavit,  in  the  following  form,  subscribed   U4XI.T.il 
and  taken  by  the  petitioner,  on  the  day  of  the  presentation 
of  the  petition,  must  be  annexed  to  the  petition   and 
schedule : 

*'  I,  — — ,  do  swear"  (or  "  affirm,"  as  the  case  may  be,) 
"  that  the  matters  of  fact,  stated  in  the  petition  and  sched- 
ule hereto  annexed,  are,  in  all  respects,  just  and  true ;  and 
that  I  have  not,  at  any  time  or  in  ajoy  manner  whatsoever, 
disposed  of  or  made  over  any  part  of  my  property,  not  ex- 
empt by  express  provision  of  law  from  levy  and  sale  by 
virtue  of  an  execution,  for  the  future  benefit  of  myself  or 
my  family,  or  disposed  of  or  made  over  any  jwirt  of  my 
property,  with  intent  to  injure  or  defraud  any  of  my  crea- 
itors." 

g  8806,  At  least  fourteen  days  before  the  petition  is  pre- 
sented, the  petitioner  must  serve,  upon  the  creditors  in  each 
execution,  by  virtue  of  which  he  is  imprisoned,  a  copy  of 
the  petition,  and  of  the  schedule  ;  together  with  a  written 
notice  of  the  time  when,  and  place  where,  they  will  be 
presented.  If,  by  reason  of  changes  occurring  after  the 
service,  it  is  necessary,  before  presenting  the  petition  and 
schedule,  to  correct  any  statement  contained  in  the  sched- 
ule, the  correction  may  be  made  by  a  supplemental  sched- 
ule, a  copy  of  which  need  not  be  servea,  unless  the  court 
so  directs. 

§  8806.  The  papers,  specified  in  the  last  section,  may 
be  served,  either  upon  the  creditor  or  his  representative,  or 
upon  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion ;  and,  in  either  case,  in  the  manner  prescribed  in  this 
act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action 
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in  the  supreme  court.  Where  it  is  made  to  appear,  by 
affidavit,  to  the  satisfaction  of  the  court,  that  service  can- 
not, with  due  diligence,  be  so  made  within  the  8tate,  upon 
either,  the  court  may  make  an  order,  prescribing  the  mode 
of  service,  or  directing  the  publication  of  a  notice  in  lieu  of 
service,  in  such  a  manner  and  for  such  a  length  of  time,  as 
it  thinks  proper  ;  and  thereupon,  it  may  direct  an  adjourn- 
ment of  Uie  hearing  to  such  a  time  as  it  thinks  proper. 

§  8807.  Where  the  State  is  a  creditor,  the  papers  must 
be  served  upon  the  Attorney-General,  who  must  represent 
the  State  in  the  proceedings. 

1  Mine.  467.  g  8208.  Upon  the  presentation  of  the  petition,  sched- 
ule, and  affidavit  with  due  proof  of  service  or  publication, 
as  prescribed  in  the  last  three  sections,  the  court  must  make 
an  order,  directing  the  petitionerto  be  brought  before  it,  on 
a  day  designated  tnerein ;  and  on  that  day,  or  on  such  other 
days  as  it  appoints,  the  court  must,  in  a  summary  way,  hear 
the  allegations  and  proofs  of  the  parties.  If  the  court  is 
satisfied  that  the  petition  and  schedule  are  correct,  and  that 
the  petitioner's  proceedings  are  Just  and  fair,  it  must  make 
an  order,  directing  the-  petitioner  to  execute,  to  one  or 
more  trustees,  designated  in  the  order,  an  assignment  of 
all  his  property,  not  expressly  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution ;  or  of  so  much  thereof 
as  is  sufficient  to  satisfy  the  execution  or  executions,  by 
virtue  of  which  he  is  imprisoned. 

§  2200.  Upon  sufficient  cause  being  shown  by  a  cred- 
itor, the  court  may,  from  time  to  time,  adjourn  the  hear- 
ing ;  but  not  to  a  day  later  than  three  months  after  the  pre- 
sentation of  the  petition. 

§2210.  An  objection  to  a  matter  of  form  shall  not  be 
received  upon  an  adjourned  day  ;  and,  unless  the  opposing 
(^editor  satisfies  the  court  that  the  proceedings  on  the  part 
of  the  petitioner  are  not  just  and  fair,  the  court  muHt  direct 
an  assignment,  as  prescribed  in  the  last  section  but  one,  and 
must  grant  a  discharge,  as  prescribed  in  the  following  sec- 
tions of  this  article. 

§2211.  The  assignment  must  be  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  and  must  be  recorded  in  the  clerk's  office  of 
the  county  where  the  petitioner  is  imprisoned.  Where  it 
appears,  from  the  schedule  or  otherwise,  that  real  property 
will  pass  thereby,  the  assignment  must  also  be  recorded  as 
ade^,  in  the  proper  office  for  recording  deeds,  of  each 
county  wliere  the  real  property  is  situated.  The  assign- 
ment vests  in  the  trustee  or  trustees,  for  the  benefit  of  the 
Judgment  creditors  in  the  executions,  by  virtue  of  which 
the  petitioner  is  imprisoned,  all  the  estate,  right,  title,  and 
interest  of  the  petitioner  in  and  to  the  property,  so  directed 
to  be  assigned. 

g  2212.  Upon  the  production,  by  the  petitioner,  of  satis 
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factory  evidence  that  the  petitioner  has  actually  delivered 
to  the  trustee  or  trustees  all  the  property  so  directed  to  be 
assigned,  which  is  capable  of  delivery ;  or  upon  the  peti- 
tioner's giving  security,  approved  by  the  court,  for  tiie 
future  delivery  thereof ;  the  court  must  make  an  order, 
discharging  the  petitioner  from  imprisonment,  by  virtue  of 
each  execution,  specified  in  his  petition.  The  sheriff,  upon 
being  served  with  a  certified  copy  of  the  order,  must  dis- 
charge the  petitioner  as  directed  Uierein,  without  any  deten- 
tion on  account  of  fees. 

§  8813.  Notwithstanding  such  a  discharge,  the  judg- 
ment creditor  in  the  execution  has  the  same  remedies, 
a^inst  the  property  of  the  petitioner,  for  any  sum  due  upon  , 
his  judgment,  which  he  had  before  the  execution  was 
issueid  ;  but  the  petitioner  shall  not,  except  as  is  otherwise 
specially  prescribed  in  the  next  section,  be  again  imprisoned 
by  virtue  of  an  execution  upon  the  same  judgment,  or 
arrested  in  an  action  thereupon. 

§  8814.  If  the  petitioner  is  convicted  of  perjury,  com* 
mitted  in  any  of  the  proceedings  upon  his  petition,  any 
ludgment  creditor,  by  virtue  of  whose  execution  he  was 
imprisoned,  may  issue  a  new  execution  against  his  person. 

§  8816.  The  trustee  must  collect  the  demands,  and  sell 
the  other  property  assigned  to  him.  He  must  apply  the 
proceeds  tnereof ,  after  deducting  his  commissions  and  ex- 
penses allowed  by  law,  as  follows  : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprison- 
ment and  discharge  of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  credi- 
tors, by  virtue  of  whose  executions  the  petitioner  was 
imprisoned,  when  he  presented  his  petition  ;  or,  if  there  is 
not  enough  to  pay  them  in  full,  to  the  paynaent,  to  each,  of 
a  proportionate  part  of  the  sum  due  upon  his  execution. 

8.  If  any  surplus  remains,  he  must  pay  it  over  to  the 
petitioner,  or  his  executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  writ- 
ten notice  of  the  time  and  place  of  making  a  distribution, 
as  prescribed  in  subdivision  second  of  this  section,  has  the 
same  effect  as  publishing  a  notice  thereof,  in  a  case  pre- 
scribed by  law. 

§  8816.  Where  a  person*  has  been  imprisoned,  by  virtue 
of  an  execution,  for  the  space  of  three  months  after  he  was 
entitled,  by  the  provisions  of  this  article,  to  apply  for  a 
discharge  ;  and  has  neither  made  such  an  application,  nor 
applied  for  his  discharge  under  the  provisions  of  article 
first  of  this  title;  the  judgment  creditor,  by  virtue  of 
whose  execution  he  is  impnsoned,  may  serve  upon  the 

Srisoner  a  vnritten  notice,  requiring  him  to  apply  for  his 
ischarge,  according  to  the  provisions  of  this  article. 

g  8817.  If  the  prisoner  does  not,  within  thirty  days 
after  personal  service  of  such  a  notice,  either  present  a 
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petition  to  the  proper  court,  as  prescribed  in  article  first  of 
this  title,  or  serve,  upon  the  creditor  giving  the  notice,  a 
copy  of  a  petition  and  schedule,  with  a  notice  of  his  inten- 
tion to  apply  for  his  discharge,  as  prescribed  in  this  article ; 
or  if,  after  such  a  presentation  or  service,  he  does  not  dili- 
gently proceed  thereupon  to  a  decision,  he  shall  be  forever 
barred  from  obtaining  his  discharge  under  the  provisions  of 
this  article,  or  of  article  first  of  this  title. 

§8818.  Neither  of  the  following  named  persons  shall 
be  discharged  from  imprisonment,  under  the  provisions  of 
this  article : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes 
or  for  money  received  or  collected  by  any  person,  as  a  pub- 
lic officer  or  in  a  fiduciary  capacity,  or  a  cause  of  action 
specified  in  section  one  thousand  nine  hundred  and  sixty- 
mne  of  this  act  or  a  judgment  recovered  upon  such  a  cause 
of  action. 

ARTICLE  FOURTH. 

Care  of  the  Pbofbrtt  of  a  Person  contined  for 

Crime. 

B                  {  SE210.  When  and  to  what  court  %  2SS0.  Effect  of  order  appohiting 

application  to  be  made.  trustee. 

82gOHiVho  may  apply .  2227.  Removal  of  trustee;  ap- 

2221.  Creditor  must  relinquish  pointment  of  new  tnu- 

aecurity.  tee.  • 

22SS.  Contents  of  petition.  2228.  Prisoner's  property  ;  how 

2228.  Copy    of    sentence    and  applied. 

lufidavit     to    be     pre-  2229.  Id. ;  to  be  delivered  to  him 

sen  ted .  on  his  discharee . 

2224.  Proceedinffs  upon  presen-  2280.  Application  of  tnia  article 

tation  01  the  papers .  to   persons    heretofore 

2225.  Id. ;  on  return  of  order  to  sentenced . 

show  cause . 

§1166,  Con-  §  2219.  [ArrCd  1895,  amendrMfrdio  take  fffed  Jawtaryl, 
■oU  Act  18%.]  Wbeie  a  perRon  in  impriBoned  in  a  State  prison,  for 
a  term  less  than  for  hfe;  or  in  a  peDltentiary  or  county  jail, 
for  a  criminal  ofifen*-e,  for  a  longer  term  than  one  year;  one 
or  more  trustees,  to  take  chnrgf^  of  his  property,  may  be  ap- 
pointed as  prescribed  in  this  arti«  le,  by  the  county  court  of 
the  county,  or  the  snpremo  court  in  the  judicial  district, 
where  he  resided  at  the  time  of  his  imprisonment,  or  if  he 
was  not  then  a  resident  of  the  6tate,  where  he  is  imprisoned. 

§  8880.  A  petition  for  such  an  appointment  may  U 
presented  by  either  of  the  following  persons  : 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 

8.  One  or  more  of  his  next  of  kin,  or,  where  he  owns 
real  property,  of  his  heirs  presumptive. 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant 
child  or  children. 

§  8881*  A  creditor  of  the  prisoner,  who  has  a  judg- 
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ment,  mortgage,  or  other  security,  specified  in  section  two 
thousand  one  nundred  and  fifty-eight  of  this  act,  cannot 
apply  for  such  an  appointment  with  respect  to  the  debt  so 
secured,  unless  he  appends  lb  or  includes  m  his  petition,  the 
declaration,  required  by  that  section  from  a  consenting  cred- 
itor ;  which  declaration  has  the  same  effect  as  the  deduc- 
tion of  a  consenting  creditor,  as  therein  specified. 

g  2288.  The  petition  must  be  in  writing,  and  verified 
by  the  af&dayit  oi  the  petitioner,  to  the  effect,  that  the  mat- 
ters of  fact  therein  stated  are  true,  to  the  best  of  the  peti- 
tioner's knowledge  and  belief.  It  must  set  forth  the  facts, 
showing  that  the  applicant  is  entitled  to  make  the  applica- 
tion, and  that  the  application  is  made  to  the  proper  court ; 
the  name  and  residence  of  each  person,  who  is  entitled  to 
make  such  an  application,  as  prescribed  in  the  last  section 
but  one,  except  the  fifth  subdivision  thereof ;  and  a  brief 
description  of  the  property,  real  and  personal,  of  the  pris- 
oner, and  the  value  thereof.  K  the  applicant  is  a  creditor, 
and  not  a  resident  of  the  State,  he  must  annex  to  his  peti- 
tion, the  papers  specified  in  section  two  thousand  one  hun- 
dred and  sixty-one  of  this  act.  If  any  of  the  facts,  herein 
required  to  be  set  forth,  cannot  be  ascertained  by  the  peti- 
tioner, after  the  exercise  of  due  diligence,  that  fact  must  be 
stated;  and  the  court  may,  in  its  discretion,  issue  a  sub- 

Eia,  requiring  an^  person  to  attend  and  testify,  respect- 
any  matter,  which,  in  its  opinion,  ought  to  be  more 
y  and  certainly  set  forth. 

§  2288,  The  petition  must  be  accompanied  with  a  copy 
of  the  sentence  oi  conviction  of  the  prisoner,  duly  certified 
by  the  clerk  of  the  court  by  which  he  was  sentenced,  under 
the  seal  thereof ;  together  with  an  afildavit  of  the  appli- 
cant, stating  that  the  person  so  convicted  is  actuiJIy  im- 
prisoned thereunder. 

g  2224,  Upon  the  presentation  of  the  papers,  the  court 
may,  in  its  discretion,  make  an  order,  either  appointing  one 
or  more  fit  persons  trustees  of  the  property  of  the  prisoner ; 
or  requiring  all  creditors  of  the  prisoner,  and  all  persons  in- 
terested in  nis  estate,  to  show  cause,  at  a  time  and  plac'« 
specified  therein,  why  such  an  appointment  should  not  be 
made.  In  the  latter  case,  the  order  must  direct  the  manner 
of  service  thereof,  by  publication  or  otherwise. 

g  822t(.  Upon  the  return  of  an  order  to  show  cause, 
made  as  prescribed  in  the  last  section,  proof  of  the  service 
thereof,  as  required  thereby,  must  first  be  made  ;  where- 
upon the  court  must  hear  the  allegations  and  proofs  of  the 
creditors,  and  other  persons  interested  in  the  estate,  who  ap- 
pear. Where  the  prisoner  is  indebted  to  any  person,  the 
court  must  appoint  one  or  more  trustees,  unless  the  per- 
sons interestea  in  the  prisoner's  property  pay  the  debt,  or 
give  such  security,  as  the  court  prescribes,  for  the  payment 
S^ereof ,  either  absolutely,  or  contingently  upon  a  recovery 
In  an  action ;  in  which  case,  or  where  the  prisoner  is  not 
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indebted,  the  ooort  may  giant  or  deny  the  prayer  of    the 
petition,  as  justice  requires. 


§  2226.  The  entry  of  .the'  order,  appointing  one  or  more 
trustees,  and  the  filing  of  the  papers  upon  which  it  was 
granted,  vest  in  the  trustee  or  trustees  all  the  right,  title  and 
interest  of  the  prisoner,  in  and  to  any  property,  real  or  per- 
sonaL  Where  the  prisoner  owns  real  property,  an  exempli- 
fied copy  of  the  order  must  be  recorded,  in  the  proper  office 
for  recording  deeds,  in  each  county  where  the  real  property 
is  situated. 


§  2227 •  Upon  the  application  of  any  person,  entitled  to 
apply  for  an  order,  appointing  trustees  of  the  prisoner's 
property,  and  upon  such  a  notice  as  the  court  prescribes,  to 
the  petitioner,  and  to  suxsh  other  persons  interested,  as  the 
court  thinks  proper  to  designate,  the  court,  by  which  the 
order  was  granted,  may,  in  its  discretion,  remoye  any  trus- 
tee, and  appoint  another  in  his  place ;  or  may  appoint  one 
or  more  a<iditionnl  trustees.  The  new  trustee  or  trustees, 
so  appointed,  have  the  same  power  and  authority,  are  vested 
with  the  same  right,  title  and  interest,  and  are  subject  to  the 
same  daties  and  liabilities,  as  if  he  or  they  had  been 
appointed  by  the  original  order. 


§  2228.  After  deducting  their  commissions  and  ex- 
penses, allowed  by  law,  and  paying  the  prisoner's  debts, 
the  trustees  may,  from  time  to  time,  under  the  direction  of 
the  court  by  which  they  were  appointed,  apply  the  surplus 
of  any  money  in  their  hands,  to  the  support  of  the  prisoner's 
wife  and  children,  and  of  such  other  rcdatives  as  he  is  bound 
to  support  and  to  the  education  of  his  children. 


§  2229*   When  *the    prisoner  dies,  or  is  lawfully  dis- 
charged from  imprifionment,  the  trustee  or  trustees  mnst 
deliver  over  to  him   or  his  legal  representatives,  all  his 
property,  remaining  in  their  hands,  after  deducting  there 
from  their  lawful  expenses  and  commissions. 
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§  2280.  This  article  applies  to  a  prisoner  who  has  been 
sentenced  before  this  chapter  takes  effect,  and  to  his  prop- 
erty ;  except  where  one  or  more  trustees  of  his  property 
have  been  theretofore  appointed,  by  proceedings  taken  ii 
porsnance  of  a  statute  then  in  force. 


TITLE  n. 

■ 

Summary  proceedings   to   recover  the  possession    cf   real 

property,  (a)  (6), 


g  2331.  When  tenant  may  be  re-       I  2M7. 

moTed.  7U8. 

2i89.  Penona  holding  oVer  land  2349. 

aold,  eto.»  may  be  re-  2260. 

moyed. 

2233.  Id.;  in  case  of    forcible  22A1. 

entry  or  detainer. 

2234.  Application  ;    to    whom  2262. 

made.  2263. 

2236.  Petition    by  person   en- 
titled to  poBsesaion,  2264. 

2286.  Notice  to  be  glyenin  eer* 

tain  cases.  2266. 

2287.  Petition    by  neighbor  of 

bawdy  honse,  etc.  2266. 

2238.  Precept.  2267. 

2239.  Id.;  in  New  York  city.  2268. 

2240.  Id.;  howsenred. 

2241.  Duty  of  person  to  whom  2269. 

copy  of  precept  is  de- 
liyered. 

2242.  When     precept     to     be  2260. 

served  on  landlord  of  2201. 

bawdy-house,  eto. 

2243.  Proof  of  service  of  pre-  2262. 

oept. 

2244.  Answer.  2263. 
2246.  Issues  upon  forcible  entry 

or  detainer. 
2246.  In    N.  Y.  district   court  2264. 

cause  may    be    trans- 
ferred to  another  court  2266. 
for  trial. 


Trial. 

Adjournment. 

Final  order  upon  trial. 

Amount '  of    oosts ;    how 
collected. 

Warrant  to  dispossess  de- 
fendant. 

Kzecutlon  of  warrant. 

When  warrant  oanoels 
lease :  exception. 

Warrant;  when  and  how 
stayed. 

Undertaking ;  how  dis- 
posed of. 

Bedemption  by  lessee. 

Id.;  by  creditor  of  lessee. 

The  last  two  sections 
qualified. 

Order  to  be  made  there- 
upon; liability  of  per- 
son redeeming. 

Appeal. 

Effect  of  appeal  limited  in 
certain  cases. 

Warrant:  how  stayed  on 
appeal. 

Appellate  court  may  award 
restitution:  acUon  for 
damages. 

Application  of  this  title; 
effect  of  final  order. 

How  proceedings  undor 
this  title  to  be  stayed. 


BeeL.1889.  C.  367. 

6.  As  to  the  oreation  of  the  Municipal  Oonrt  of  the  Olty  of  New«. 
York,  by  the  Greater  New  York  Charter,  see  note  to  1 8216. 
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26  N.  T.  §  2SS1*  [Am'd  1885,  1894.]  In  either  of  the  foUowing  oases 

State  Rep.  a  tenant  or  lessee  at  will,  or  at  sufEerance,  or  for  part  of  a 

928.  year,  or  for  one  or  more  years,  of  real  property,  including 

11  D»Jy,  150.  ^  specific  or  nndivided  portion  of  a  house  or  other  dwelling, 

and  his  assigns,  under  tenants,  or  legal  representatiYes  may 

be  remoTed  therefrom  as  prescribhd  in  this  title. 

1.  [Amended  1894;amendmenttotake  effect  September  1, 1894,} 
When  he  holds  oyer  and  continues  in  possession  of  the  de- 
mised premises,  or  any  portion  thereof,  after  the  expiration 
of  his  term,  i^ithout  the  permiBsion  of  the  landlord ;  includ- 
ing elsewhere  than  in  the  city  of  New  Tork  aad  Biooklyn^ 
a  case  where  the  person  to  be  remoyed  became  the  occupant 
of  the  premises  as  a  seryant  or  employe  and  the  relation  of 
master  an- 1  seryant  or  employer  or  employe  has  been  law- 
fully terminated  or  the  time  fixed  for  such  occupancy  by  the 
agreement  between  the  parties,  has  expired  ;  but  if  by  such 
agreement  the  seryant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  such 
remoyal  shall  not  be  had  under  this  subdiylsion  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  the  relation 
of  master  and  seryant  or  employer  and  employe  was  lawfully 
terminated  befoie  the  expiration  of  su^h  term  of  employ- 
ment ;  but  nothing  in  this  subdiyision  contained  shall  be 
construed  as  preyentmg  the  remoyal  of  such  occupant  in  any 
other  lawful  manuer. 

2.  Where  he  holds  over,  without  the  like  permission, 
after  a  default  in  the  payment  of  rent,  pursuant  to  the 
agreement  under  which  the  demised  premises  are  held,  and 
a  demand  of  the  rent  has  been  made,  or  at  least  three  days' 
notice  in  writing,  requiring,  in  the  iJtematiye,  the  payment 
of  the  rent,  or  the  possession  of  the  premises,  has  been 
served,  in  behulf  of  the  person  entitled  to  the  rent,  upon  the 
person  owing  it,  as  prescribed  in  this  title  for  the  service  of 
a  precept. 

3.  Where  in  any  city  in  this  state  he  holds  over  and  con- 
tinues in  possession  of  the  demised  premises,  or  any  por- 
tion thereof,  afier  default  in  the  payment,  for  sixty  days 
^ter  the  same  shall  he  payable,  of  any  taxes  or  assessments 
levied  on  such  demised  premises  which  he  has  agreed  in 
writing  to  pay  pursuant  to  the  agreement  under  wbich  the 
demised  premises  are  held,  and  a  demand  for  the  payment 
of  such  taxes  or  assessments  has  been  made,  or  at  least 
threi  days'  notice  in  writing,  requiring,  in  the  altemativo^ 
the  payment  thereof  and  of  any  interest  and  penalty 
thereon,  or  the  possession  of  th«  premises,  has  been  served. 
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in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed  in 
this  title  for  the  service  of  a  precept.  An  acceptance  of 
any  rent  by  the  lessor  or  his  legal  represent atives  shall  not 
be  construed  as  a  waiver  of  the  agreement  of  the  lessee  to 
pay  taxes  or  assessments,  so  as  to  preclnde  the  lessor  from 
the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term 
of  three  years  or  less,  has,  dnring  the  term,  taken  the  benefit 
of  an  insolvent  act,  or  has  been  adjadicated  a  bankrupt,  under 
a  bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are 
used  or  occupied  as  a  bawdy  house,  or  house  of  assiniation 
for  lewd  persons,  or  for  any  illegal  trade  or  manufacture^ 
or  other  illegal  business. 


§  2282.  [Am'd  1894]  In  either  of  the  following  cases,  a       «      ^^ 
person,  who  holds  over  and  continues  in  possension  of  real  ^        • 
property  after  notice  to  quit  the  same  has  been  given,  as  pie- 
scribed  m  section  two  thousand  two  hundred  aud  thirty-six 
of  this  act,  and  his  assigns,  tenants,  or  legnl  representative, 
may  be  removed  therefrom,  as  prescribed  in  this  title  : 

1.  Where  the  property  has  been  sold  by  virtue  of  an  exe* 
cntion  against  him,  or  a  person  under  whom  he  claims,  and 
a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  Upon  the  fore-  5  h.  T. 
closure,  by  procee(Ungs  taken  as  prescribed  in  title  ninth      Bnpp.  868. 
of  this  chapter,  of  a  mortgage  executed  by  him,  or  a  person 

under  whom  he  claims,  and  the  title  nnder  the  foreclosure 
has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  pro  per  tv,  under  an 
agreement  with  tlie  owner  to  occupy  and  cultivate  it  upon 
shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in 
the  agreement  tot  his  occupancy  has  expired. 

4.  [Am'd  1894;  amendment  to  take  effect  September  1,  1894.]  12  Abb.  N. 
Where  he,  or  the  person  to  whom  he  has  succeeded,  has  in-  ^  ^^■ 
trnded  into,  or  squatted  npon,  any  real  property, without  the 
permission  of  the  person  entitled  to  the  possession  thereof, 

and  the  occupancy,  thus  commenced  has  continued  without 

Eermission  from  the  latter;  or,  after  a  permission  given  by 
im  has  been  revoked,  and  notice  of  the  revocation  given  to 
tho  person  or  persons  to  be  removed. 


r 
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WK.T.Sap-  §  2288»  An  entry  shall  not  be  made  into  real  piopertj, 
s*)  7?*  ^''  ^  ^^^  ^^  '^  ^'^'^  where  entry  is  given  by  law  ;  and,  in  anoh  a 
IK^nJt.sai.  o^^i  o^^J  u^  ^  peaceable  manner,  not  wiUi  strong  hand, 
nor  with  mnltitnde  of  people.  A  person  who  makes  a 
forcible  entry  forbidden  by  this  section,  or  who,  haying 
peaceably  entered  upon  reiu  property,  holds  the  possession 
thereof  by  force,  and  his  assigns,  nndertenanta,  and  legal 
representatiyeB,  may  be  remoyed  therefrom,  as  prescribed 
in  this  title. 


If  uo,  mi.      §  82S4«    [Am*d  1881, 1884, 1895,  arMndmetd  to  take  effect 

1^'    rv?^'  January  1, 1896.]  *  Application  for  removal  of  a  person  from 

l^jif^    ^''  real  property,  as  prescribed  in  this  title,  may  be  made  to  the 

84  Hon,'  66.    county  judge  or  special  county  judge  of  the  county,  or  a  jus  - 

tioe  of  the  peace  {a)  of  the  city  or  town,  or  the  mayor  or  recorder 

of  the  dty,  wherdn  the  real  property,  or  a  portion  thereof, 

is  situated.    Application  may  also  be  made,  if  the  property, 

or  a  portion  thereof,  be  situated  in  the  city  of  New  York,  to 

a  judge  of  the  dty  court  of  the  city  of  New  York  or  the  dis- 

*  See  L.  1889,  C.  867.  ^ 

(a)  See  note  to  8  8316. 
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triot  oourt  of  the  district^  within  whioh  the  pzopertXi  or  a 
portion  thereof,  is  sitnated;  or  if  the  judge  of  anon  coiurt  be 
for  any  reason  disqnalified,  to  the  distriot  court  of  an  adjoin* 
ing  district* ;  if  in  the  city  of  Brooklyn,*  to  a  police  jnstioe 
of  that  dty ;  if  in  the  city  of  Albany,  or  the  city  of  l^y,  to  a  • 
jastioe  of  the  justice's  court  of  that  city;  if  in  the  city  of 
Yonkers,  to  the  dty  jndge  of  that  dty;  if  in  the  dties  of 
Syracase,  Rochester  or  Buffalo,  to  a  judge  of  the  munidpal 
court  of  said  cities.  Where  the  property  is  situated  in  an  in- 
corporated  Tillage,  the  boundaries  of  which  embrace  portions 
of  two  or  more  towns,  application  may  be  made  to  a  justice 
of  the  peace  of  dther  town,  who  keeps  an  office  in  the  Tillage. 

§  8886.  The  application  may  be  made  by  the  landlord  ^-^^^S}*** 
or  lessor  of  the  demised  premises ;  the  purchaser  upon  the  "•^  *^ 
execution  or  foreclosure  sale  ;  the  person  forcibly  put  out 
or  kept  out ;  the  person  with  whom,  as  owner,  the  agree- 
ment was  made,  or  the  owner  of  the  property  occupied 
under  an  agreement,  to  cultlTate  the  property  upon  shares, 
or  for  a  share  of  the  crops  ;  or  the  person  lawfully  entitled 
to  the  possession  of  the  property  intruded  into  or  squatted 
upon,  as  the  case  requires ;  or  by  the  legai  representatlTe, 
agent,  or  assignee  of  the  landlord,  purchaser,  or  other  per« 
son,  so  entitira  to  apply.  The  applicant  must  present  to 
the  judge  or  justice,  a  written  petition  Terifled  in  like  man« 
ner  as  a  verified  complaint  in  an  action  brought  in  the  su- 
preme court ;  describing  the  premises  of  which  the  posses- 
sion is  claimed,  and  the  mterest  therein  of  the  petitioner,  or 
the  person  whom  he  represents ;  stating  the  facts,  which, 
according  to  the  provisions  of  this  title,  authorize  the  appli- 
cation by  the  petitioner,  and  the  removal  of  the  person  in 
possession  ;  naming,  or  otherwise  intelligiblv  designating, 
the  person  or  persons  against  whom  the  special  proceeding 
is  instituted,  and,  if  there  are  two  or  more  sucn  persons, 
and  some  are  undertenants  or  assigns,  specifying  who  are 
principals  or  tenants,  and  who  are  undertenants  or  assigns ; 
and  praying  for  a  final  order  to  remove  him  or  them  accord- 
ingly, 

§  8836.  Where  the  person  to  be  removed  is  a  tenant  at  189N.T.6 
will,  or  at  sufferance,  the  petition  must  state  the  facts,  show- 
ing that  the  tenancy  has  been  terminated,  by  giving  notice, 
as  required  by  law.  Where  the  application  is  made  in  a 
case  specified  in  section  two  thousand  two  hundred  and 
thirty-two  of  this  act,  the  petition  must  state  that  a  notice, 
in  behalf  of  the  applicant,  requiring  all  x)ersons  occupying 
the  property  to  quit  the  same,  by  a  day  therein  spedfieo, 
has  been  either  served  personally  upon  the  person  or  per- 
sons to  be  removed,  or  a£9xed  conspicuously  upon  the 
property,  at  least  ten  days  before  the  day  specified  therein. 

§  8887.  An  owner  or  tenant  of  real  property,  in  the  im- 
mediate neighborhood  of  other  demised  real  property, 
which  is  us^  or  occupied  as  a  bawdy-house,  or  house  of 
assignation  for  lewd  pmons,  may  serve  personaUy  upon  the 

*  Bee  note  to  |  8215.  __ 
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owner  or  landlord  of  the  premises,  so  used  or  occupied,  or 
upon  his  agent,  a  written  notice,  requiring  the  owner  or 
landlord  to  make  an  application  for  the  removal  of  the  per- 
son so  using  or  occupying  Uie  same.  If  the  owner  or  land- 
•  lord,  or  his  agent,  does  not  make  such  an  application, 
witnin  five  days  Uiereafter  ;  or,  haying  made  it,  does  not 
in  good  faith  diligently  prosecute  it ;  the  person  giving  the 
nouce  may  make  such  an  application,  stating  in  his  peti- 
tion, the  facts  so  entitling  him  to  make  it.  Such  an  appli- 
cation has  the  same  effect,  except  as  otherwise  expressly 
prescribed  in  this  title,  as  if  the  applicant  was  the  landlord 
or  lessor  of  the  premises, 

18  Htm,  884.  §  8888.  The  Judge  or  justice,  to  whom  a  petition  ispre- 
18  Daly  276  g^nted,  as  prescribed  in  either  of  the  foregoing  sections  .of 
this  title,  must  thereupon  issue  a  precept,  directed  to  the 
person  or  persons  designated  in  the  petition  as  being  in  pos- 
session of  the  property,  and  requiring  him  or  them  forth- 
with to  remove  from  me  property,  describing  it,  or  to  show 
cause,  before  him,  at  a  time  and  place  specified  in  the  pre- 
cept, why  possession  of  the  property  should  not  be  deliv- 
ered to  the  petitioner,  or,  in  the  case  specified  in  the  last 
section,  to  the  owner  or  landlord.  The  precept  must  be 
returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued ;  except  that,  where  -the  proceeding  is  taken, 
upon  the  groimd  that  a  tenant  continues  in  possession  of 
demised  premises,  after  the  expiration  of  his  term  without 
the  permission  of  his  landlord,  and  the  application  is  made 
on  the  day  of  the  expiration  of  the  lease,  or  on  the  next 
day  thereafter,  the  precept  may,  in  the  discretion  of  the 
judge  or  justice,  be  made  returnable  on  the  day  on  which 
it  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and  be- 
fore six  o'clock  in  the  afternoon. 

%  1869,  Con-  §  8830.  In  the  city  of  New  York,  where  the  application 
^D^^*«7S  *^  niade  to  a  district  court,*  the  petition  must  be  filed  with, 
^nvaij,w6,  j^^  the  precept  must  be  issued  by,  the  clerk  of  the  court ; 
and  the  precept  must  be  made  returnable  before  the  court, 
at  the  place  designated,  pursuant  to  law,  for  holding  the 
court ;  and  all  subsequent  proceedings  in  the  cause,  must 
be  had  at  that  place,  except  as  otherwise  prescribed  in 
section  two  thousand  two  hundred  and  forty-six  of  this 
act.  If,  upon  the  return  of  the  precept  or  upon  an  ad- 
journed day  the  justice  is  unable  by  reason  of  absence 
from  the  court  room  or  sickness,  to  hear  the  cause,  or  it  is 
shown  by  affidavit  that  he  is  for  any  reason  disqualified  to 
sit  in  the  cause,  or  is  a  necessary  and  material  witness  for 
either  party,  a  justice  of  any  other  district  court  of  the  city 
may  act  in  bis  place  at  the  same  court  room. 

§  8840.  The  precept  must  be  served  as  foUows : 

!•  By  delivering,  to  the  person  to  whom  it  is  directed,  or, 

if  it  is  directed  to  a  corporation,  to  an  officer  of  the  cor- 

I>oration,  upon  whom  a  summons,  issued  out  of  the  supreme 

Qourt,  in  an  action  against  the  corporation,  might  be  served, 

*  See  note  to  8  3216. 
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a  copy  of  the  precept,  and  at  the  same  time  showing  him 
the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by 
delivering  a  copy  thereof ^  at  his  dwelling-house,  to  a  person 
of  suitable  age  and  discretion,  who  resides  there ;  or,  if  no 
such  person  can.  with  reasonable  diligence,  be  found  Uiere^ 
upon  whom  to  make  service,  then  by  delivering  a  copj  of 
the  precept,  at  the  propertv  sought  to  be  recovered,  either 
to  some  person  ot  suitable  age  and  discretion  residing 
there,  or  if  no  such  person  can  be  found  there,  to  any 
person  of  suitable  age  and  discretion  emploved  there. 

8.  Where  service  cannot,  with  reasonable  diligence,  be 
made,  as  prescribed  in  either  of  the  foregoing  subdivisions 
of  this  section,  by  affixing  a  copy  .of  the  precept  upon  a 
conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is 
issued,  it  must  be  served  at  least  two  hours  before  the  hour 
at  which  it  is  returnable ;  in  every  other  case,  it  must  be 
served  at  least  two  days  before  the  day  oh  which  it  is 
returnable. 

%  8841.  A  perscm,  to  whom  a  copy  of  a  precept,  directed  ^  cIt.  Fro 
to  another,  is  delivered,  as  prescribed  in  this  title,  must  '"'* 
without  any  avoidable  delay,  deliver  it  to  the  person  to 
whom  it  is  directed,  if  he  can  be  found  within  the  same  town 
or  citv ;  or,  if  he  cannot  be  so  found,  to  his  agent  therein; 
and  if  neither  can  be  so  found,  after  the  exercise  of  reason- 
able dUigence,  before  the  time  when  the  precept  is  return- 
able, to  the  Judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of 
reasonable  diligence,  to  find  the  person  to  whom  the  precept 
is  directed,  or  his  agent,  within  the  town  or  city.  A  person, 
who  wilfully  violates  any  provision  of  this  section,  is  guilty 
of  a  misdemeanor ;  and,  if  he  is  a  tenant  upon  the  property, 
forfeits  to  his  landlord  the  value  of  three  gears'  rent  of  the 
premises  occupied  by  him.  A  copy  of  this  section  must  be 
mdorsed  upon  each  copy  of  a  precept,  served  otherwise 
than  personally  upon  the  person  to  whom  it  is  directed. 

§  8248.  Where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  precept  must 
be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  ^so  upon  the  tenant  or  occupant  of  the  property. 
Sther  or  both  of  them  may,  upon  the  return  day,  appear 
and  ^ow  cause  why  the  tenant  or  occupant  should  not  be 
removed  from  the  property. 

§  8848.  At  the  time  when  the  precept  is  returnable,  the 
petitioner  must,  unless  the  adverse  party  appears,  make  due 
proof  of  the  service  thereof,  showing  the  lime,  and  the  place 
and  manner  of  service ;  and,  unless  service  was  made  pei^ 
sonaUy  upon  the  adverse  party,  or  by  affixing  a  copy  of  the 
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precept,  the  name  of  the  person  to  whom  a  copy  of  the  pre- 
cept was  delivered,  if  his  name  can  be  ascertained  with  rea- 
sonable diligence.  Where  service  is  made  by  a  sheriff, 
constable  or  marshal,  it  may  be  proved  by  his  certificate, 
stating  the  facts. 

§  2244.  [Am^d  1882,  1893.;]  At  the  time  when  the  pre. 
1  Mib  N  Q  ^P*  ^®  returnable  without  waiting  as  prescribed  in  an  action 
•^  before  a  justice  of  the  peace,  or  in  a  district  court*  in  the 
City  of  N  ew  York,*  the  person  to  whom  it  is  directed  or  his 
landlord,,  or  any  person  in  possesBion  or  claiming  possession 
of  the  preuiises,  or  a  part  thereof,  may  file  with  the  judge  or 
justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally 
the  allegations,  or  epecifically  any  material  allegation  of  the 
petition,  or  setting  forth  a  statement  of  any  new  matter  con- 
stituting a  legal  or  equitable   defense,   or  counter-claim. 
Such  defense  or  counter-claim  may  be  set  up  and  established 
in  like  manner  as  though  the  claim  for  rent  in  such  proceed- 
ing was  the  subject  of  an  action. 
73  Hon,  409.      §  8845.  Where  the  application  is  founded  upon  an  alle- 
gation of  forcible  entry  or  forcible  holding  out,  the  peti- 
tioner must  allege  and  prove  that  he  was  peaceably  in  actual 
possession  of  the  property,  at  the  time  of  a  forcible  entry, 
or  in  constructive  possession,  at  the  time  of  a  forcible  hold- 
ing out ;  and  the  adverse  parly,  must  either  deny  the  forci- 
ble entry,  or  the  forcible  holding  out,  or  allege,  in  his  de- 
fence, that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for 
three  years  together  next  before  the  alleged  forcible  entry 
or  detainer*,  and  that  his  interest  is  not  ended  or  deter- 
mined, at  the  time  of  the  trial. 
1 1861,  Con-     S  2246.  In  a  district  court  of  the  city  of  New  York,*  ^ 
0Ql.  Act.        f;\^Q  time  of  joining  issue,  the  jiistice  sitting  in  the  cause 
may,  in  his  discretion,  upon  motion  of  either  party,  or,  if 
no  justice  is  present,  the  clerk  may,  by  consent  of  both 

Sarties,  make  an  order  transferring  the  cause  for  trial,  to  a 
istrict  court  of  an  adjoining  district,  which  thereupon 
has  the  same  jurisdiction  and  power,  at  its  own  court  house, 
as  if  the  property  was  situated  within  its  district. 

Mi806,i867,  §  8847.  [Am'd  1881, 1882.]  The  issues  joined  by  the 
g>Mol.Ag.  petition  and  answer  must  be  tned  by  the  judge  or  justice, 
winm.5w.  ^niggg  either  party  to  such  proceedings  shall  at  the  time 
designated  in  such  precept  for  showing  cause,  demand  a 
jury,  and  at  the  time  of  such  demand  pay  to  such  jjudge  or 
justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenses 
DC  paid  the  judfge  or  justice  with  whom  such  petition  shall 
be  filed  shall  nominate  twelve  reputable  persons  qualified 
to  serve  as  jurors  in  courts  of  record,  and  shall  issue  his 
precept  directed  to  the  sheriflf  or  one  of  the  constables  of 
the  county,  or  any  con«table  or  marshal  of  the  city  or  town, 
commanding  him  to  summon  the  persons  so  nominated  to 
appear  before  such  judge  or  justice  at  such  time  or  place 
as  he  shall  therein  a  point,  not  more  than  three  days 
from  the  dat**  thereof,  for  iho  nnmase  of  trying  the  swd 

«  9e«  noo  to  §  3:215. 
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matters  in  difference.  Six  of  the  persons  so  summoned 
shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  m  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs 
of  the  parties,  the  said  iury  shall  be  kept  together  untu  they 
agree  on  their  verdict,  ^y  the  sheriff  or  one  of  his  deputies, 
or  a  constable,  or  by  some  proper  person  appointed  Dy  the 
iudge  or  justice  for  that  purpose,  who  shall  be  sworn  to 
keep  such  jury  as  is  usual  in  like  cases  of  courts  of  record. 
If  such  jury  cannot  agree  after  being  kept  together  for  such 
time  as  such  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jury  and  issue  a  new 
precept  in  manner  aforesaid. 


§  8848.  At  the  time  when  issue  is  joined,  the  judge  or  If 
Justice  may,  in  his  discretion,  at  the  request  of  either  party,    ^ 


1M2-186I, 
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and  upon'  proof  to  his  satisfaction,  by  afBdavit  or  orally,   sss. 
that  an  adjournment  is  necessary,  to  enable  the  applicant 
to  procure  his  necessary  witnesses,  or  by  consent  of  all  the 
parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not 
more  than  ten  days ;  except  by  consent  of  all  parties. 

§  8849.  If  sufficient  cause  is  not  shown  upon  the  re-  8  hibo.  sss; 
turn  of  the  precept ;  or  if  the  verdict  of  the  jury,  or  the  *  id-  *^- 
decision  of  the  judge  or  justice,  upon  a  trial  without 
a  jury,  is  in  favor  of  the  petitioner ;  the  judge  or 
justice  muBt  make  a  f  nal  order,  awarding  to  the  peti- 
tioner the  deliveiy  of  the  possession  of  the  property  *  ex- 
cept that,  where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  final  order 
must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor 
of  the  person  answering,  the  judge  or  justice  must  make  a 
final  order  accordingly,  and  awaraing  to  him  the  costs  of 
the  special  proceeding. 

§  8860.  [Am'd  1882.]  Costs,  when  allowed,  and  the  fees  6  dy.  Pm 
of  officers,  except  where  a  fee  is  specially  given  in  chapter  i^ 
twenty-one  of  this  act  must  be  at  the  rate  allowed  by  Jaw 
in  an  action  in  a  justice's  court,  and  are  limited  in  like 
manner;  unless  the  application  is  founded  upon  an  allega- 
tion of  forcible  entry  or  forcible  holding  out ;  in  which 
case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars  in 
addition  to  his  disbursements.  If  the  final  order  is  made 
by  a  county  judge,  or  a  special  county  judge,  or  by  a  mayor 
or  recorder,  an  execution  to  collect  the  costs  may  be  issued 
thereupon  as  if  it  was  a  judgment  of  a  justice  of  the  peace 
of  the  same  city  or  county ;  and  for  that  purpose  the 
officer  takes  the  place  of  a  justice  of  the  peace.  In  every 
other  case  an  execution  may  be  issued  to  collect  the  costs 
awarded  thereby  as  if  the  final  order  was  a  judgment^ 
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rendered  in  the  court,  of  which  the  judge  or  justice  is  the 
presiding  officer. 

§  8861.  [Am*d  1882.1  Where  the  final  order  is  in  favor 
of  the  p^itioner,  the  1ud!ge  or  justice  must  thereupon  issue  a 
warrant,  under  his  haDd,  directed  to  the  sheriff  of  the 
county  or  to  any  constable  or  marshal  of  the  city  in  which 
the  property  or  a  portion  thereof  is  situated,  or  if  it  is  not 
tdtuatea  in  a  city,  to  any  constable  of  any  town  in  the 
county,  describing  the  property  and  commanding  tlie 
officer  to  remove^  all  persons  theref|x>m ;  and  also,  except 
where  the  case  is  within  section  two  thousand  two  hundred 
and  thirty- seven  of  this  act,  to  put  the  petitioner  into  the 
full  possession  thereof, 

t2262.  The  officer,  to  whom  the  warrant  is  directed 
delivered,  must  execute  it,  according  to  tlie  conunand 
thereof,  between  the  hours  of  sunrise  and  sunset. 

§  2868.  The  issuing  of  a  warrant,  for  the  removal  of  a  ten- 
ant from  demised  premises,  cancels  the  agreement  for  the  use 
of  the  premises,  if  any,  under  which  the  person  removed  held 
them  ;  and  annuls  accordingly  the  relation  of  landlord  and 
tenant,  except  that  it  does  not  prevent  a  landlord  from  re- 
covering, by  action,  any  sum  of  money,  which  was,  at  the 
time  when  the  precept  was  issued,  payable  by  the  terms  of 
the  agreement,  as  rent  for  the  premises ;  or  the  reasonable 
value  of  the  use  and  occupation  thereof,  to  the  time  when 
the  warrant  was  issued,  for  any  period  of  time,  with  respect 
to  which  the  agreement  does  not  make  any  special  pro- 
vision for  payment  of  rent 

SDenuMk  §  8864.  [Am'd  1885.]  The  party,  against  whom  a  final 
order  is  made,  requiring  the  delivery  of  possession  to  the 
petitioner,  may,  at  any  time  before  a  warrant  is  issued,  stay 
the  issuing  thereof ;  and  also  stay  an  execution  to  collect 
the  costs,  as  follows : 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of 
taxes  or  assessments,  he  may  effect  a  stay,  by  pavment  of 
the  rent  due,  or  of  such  taxes  or  assessments,  and  .interef^t 
and  penalty,  if  any  thereon  due,  and  the  costs  of  the  special 
proceeding ;  or  by  delivering  to  the  judge  or  justice,  or  the 
clerk  of  the  court,  his  undertaking  to  the  petitioner,  in  such 
smn  and  with  such  sureties  as  the  judge  or  justice  approves, 
to  the  effect  that  he  will  pay  the  rent,  or  such  taxes  or  as- 
sessments, and  interest  and  ])enalty  and  costs,  within  ten 
days,  at  the  expiration  of  which  time  a  warrant  may  issue, 
unless  he  produces  to  the  judge  or  justice  satisfactory  evi- 
dence of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
lias  taken  the  benefit  of  an  insolvent  act,  or  has  been  adju- 
dicated a  bankrupt,  he  may  effect  a  stay,  by  paying  tne 
costs  of  the  sp^ial  proceeding,  and  by  dehvering  to  the 
judge  or  justice,  or  the  clerk  of  the  court,  his  undertakiog 
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to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as 
the  judge  or  justice  approves,  to  the  effect,  that  he  will  paj 
the  rent  of  the  premises,  as  it  has  become,  or  thereafter  be> 
comes  due. 

8.  Where  the  final  order  establishes  that  the  person 
against  whom  it  is  made,  continues  in  possession  of  real 
property,  which  has  been  sold  by  virtue  of  an  execution 
agamst  his  property,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  delivering  to  the  judge 
or  iustice,  or  the  clerk  of  the  court,  an  affidavit,  that  he 
claims  the  possession  of  the  property,  by  virtue  of  a  right 
or  title,  acquired  after  the  sale,  or  as  guardian  or  trustee 
for  another ;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge 
or  iustice  approves,  to  the  effect,  that  he  will  pav  any  costs 
and  damages,  which  may  be  recovered  against  him,  in  an 
action  of  ejectment  to  recover  the  property,  brought  against 
him  by  the  petitioner  within  six  months  thereafter ;  and 
that  he  will  not  commit  any  waste  upon  or  injury  to  the 
property,  during  his  occupation  thereof. 

^  2866,  Where  an  undertaking  is  given,  in  a  case  speci- 
fled  in  subdivision  first  of  the  last  section,  the  judge  or 
justice  must  deliver  it  to  the  person  against  whom  the  final 
order  was  made,  upon  his  producing  the  evidence  of  pay- 
ment, mentioned  in  that  subdivision.  If  he  does  not  pro- 
duce such  evidence  within  ten  days,  the  judge  or  justice 
must  deliver  it  to  the  petitioner.  In  every  other  case  speci- 
fied in  the  last  section,  the  judge  or  justice  must  deliver  the 
undertaking  to  the  petitioner,  immediately  after  his  ap- 
proval thereof. 

§  8266,  Where  the  special  proceeding  is  founded  upon  tOK.  Y. 
an  allegation  that  a  lessee  holds  over,  after  a  default  in  the  ^^^^  ^S; 
payment  of  rent,  and  the  unexpired  term  of  the  lease,  under  ^3  m^  4^5^ 
which  the  premises  are  held,  exceeds  five  years,  at  the  time 
when  the  warrant  is  issued  ;  the  lessee,  his  executor,  ad- 
ministrator, or  assignee,  may,  at  any  time  within  one  year 
after  the  execution  of  the  warrant,  pay  or  tender  to  the 
petitioner,  his  heir,  executor,  administrator,  or  assignee,  or 
if,  within  five  days  before  the  expiration  of  the  year,  he 
cannot,  with  reasonable  diligence,  be  found  within  the  city 
or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  iustice  who  issued  the  warrant, 
or  his  successor  in  office,  all  rent  in  arrear  at  the  time  of  the 
payment  or  tender,  with  interest  thereupon,  and  the  costs 
and  charges  incurred  by  the  petitioner.  Thereupon  the 
person,  making  the  payment  or  tender,  shall  be  entitled  to 
the  possession  of  the  demised  premises,  under  the  lease, 
and  may  hold  and  enjoy  the  same,  according  to  the  terms 
of  the  original  demise,  except  as  otherwise  prescribed  in  the 
next  section  but  one. 

§  8267.  In  a  case  specified  in  the  last  section,  a  iudg- 
ment  creditor  of  the  lessee,  whose  Judgment  was  docoeted 
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in  the  county,  before  the  precept  was  issued,  or  a  mortgagee 
of  the  lease,  whose  mortgage  was  duly  recorded,  in  the 
county,  before  the  precept  was  issued,  may,  at  any  time 
before  the  expiration  of  one  year  after  the  execution  of  the 
warrant,  unless  a  redemption  has  been  made  as  prescribed 
in  the  last  section,  file  with  the  judge  or  justice  who  issued 
the  warrant,  or  with  his  successor  in  office,  a  notice,  speci- 
fying his  interest  and  the  sum  due  to  him ;  describing  the 
premises ;  and  stating  that  it  is  his  intention  to  redeem,  as 
prescribed  in  this  section.  If  a  redemption  is  not  made  by 
the  lessee,  his  executor,  administrator,  or  assignee,  within  a 
year  after  the  execution  of  the  warrant,  the  person  so  filing 
a  notice,  or,  if  two  or  more  persons  have  filed  such  notices, 
the  one  who  holds  the  first  lien,  may,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday, 
next  succeeding  the  last  day  of  the  year,  redeem  for  lus 
own  benefit,  in  like  manner  as  the  lessee,  his  executor,  ad- 
ministrator, or  assignee  might  have  so  redeemed.  Where 
two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem 
at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or 
a  public  holiday,  next  succeeding  that  in  which  the  holder 
oi  the  first  lien  might  have  redeemed ;  and  the  holder  of 
the  third  and  each  subsequent  lien,  may  redeem,  in  like 
manner,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  that  in  which 
his  predecessor  might  have  redeemed.  But  a  second  or 
subsequent  redemption  is  not  valid,  unless  the  person  re- 
deeming pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the 
sum  due  upon  his  judgment  or  mortgage  ;  or  deposits  those 
suDos  with  the  judge  or  justice,  for  the  benefit  of  his  pre- 
decessor or  predecessors. 

18  Abb.  N.       §  8258.  Where  a  redemption  is  made,  as  prescribed  in 
C.  94»,  either  of  the  last  two  sections,  the  rights  of  the  person  re- 

deeming are  subject  to  a  lease,  if  any,  executed  by  the 
petitioner,  since  the  warrant  was  issued,  so  far  that  the  new 
lessee,  his  assigns,  undertenants,  or  other  representatives, 
may,  upon  complying  with  the  terms  of  the  lease,  hold  the 

§  remises  so  leasea  until  twelve  o'clock,  noon,  of  the  first 
ay  of  May,  next  succeeding  the  redemption.  And,  in  all 
other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of 
the  petitioner,  under  such  a  lease, 

18  Misc. 416.  §  8869.  The  person  redeeming,  as  prescribed  in  the  last 
three  sections,  or  the  owner  of  the  pro^rty  so  redeemed, 
may  present  to  the  judge  or  justice  who  issued  the  warrant, 
or  to  his  successor  in  office,  a  petition,  duly  verified,  setting 
forth  the  facts  of  the  redemption,  and  praying  for  an  order, 
establishing  the  rights  ana  liabilities  of  the  parties  upon 
the  redemption.  Whereupon  the  judge  or  Justice  must 
make  an  order,  requiring  the  other  party  to  the  redemption 
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to  show  cause  before  him,  at  a  time  and  place  therein 
specitied,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  return- 
able, not  less  than  two  nor  m6re  than  ten  days,  after  it  is 
panted ;  and  it  must  be  served  at  least  two  days  before  it 
18  returnable.  Upon  the  return  thereof,  the  judge  or 
justice  must  hear  the  allegations  and  proofs  of  the  parties 
and  must  make  such  a  final  order  as  justice  requires.  The 
costs  and  expenses  must  be  paid  by  the  petilioner.  The 
final  order,  or  a  certified  copy  thereof,  may  be  recorded  in 
like  manner  as  a  deed.  A  person,  other  than  the  lessee 
who  redeems  as  prescribed  m  the  last  three  sections,  suc- 
ceeds to  all  the  duti\3s  and  liabilities  of  the  lessee,  accruing 
after  the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§  2860.  An  appeal  may  be  taken  from  a  final  order,    is  Week, 
imsbde  as  presoribed  in  Uiis  title,  to  the  same  coart.*  within  ^^fi^Q^iMj^ 
the  same  time,  and  in  the  same  manner,  as  where  an  appeal   h  Daiy  ico 
is  taken  from  a  judgment  rendered  in  the  court,  of  which  84  Hun,  66. 
the  judge  or  justice  is  the  presiding  ofiScer,  and  with  like  ef- 
fect ;  except  as  otherwise  prescribed  in  the  next  two  sections. 

§2261.  [Am*d  1893,  1895,  amendment  to  take  effect  Jan- 
uary 1,  1896.  ]  The  i-sniog  or  execution  of  the  warrant  oan 
not  be  stayed  by  such  an  appeal,  or  by  the  giving  of  an  nu- 
d^rtaking  thereupon,  otherwise  than  as  presciii.ed  in  the 
next  Section.  An  appeal  can  not  be  taken  to  the  court  of 
appeals,  from  a  final  determination  of  the  appelhite  division 
of  the  supreme  court  upon  such  an  appeal,  unlens  the  latter 
court,  by  an  order,  made  at  the  term  of  the  appellate  division 
where  the  final  order  is  made,  or  the  next  term  thereafter 
allows  it  to  be  taken. 

§  2262.  [Am*d  1893,  IHOo,  omejidment  to  take  effect  January  9  civ.  Pra 
1, 1896.]  Where  an  appeal  is  taken  from  a  fiunl  order,  )i8K. 
awarding  delivery  of  posses^-ion  to  the  petitioner,  which 
establishes  thrtt  a  lessee  or  tenant  holds  over,  nftrr  a  default 
in  payment  of  rent  or  from  an  order  or  judgment  afiirming 
such  final  order,  the  iasuing  and  execution  of  the  warrant 
may  be  stayed  by  the  order  of  the  county  jnrlge,  and  in  the 
city  and  county  of  New  York  by  a  justice  of  tbe  supreme 
court,  upon  the  appellant's  giving  the  security  required  to 
perfect  the  appeal,  and  to  stay  the  execution  of  the  order  ap- 
pealed fr  >m  and  also  an  undertuking  to  the  petitioner,  in  a 
sum  and  with  sureties,  approved  by  the  county  judge,  or  in 
the  city  and  couuty  of  New  York  by  a  justice  of  the  supreme 
coart,  to  the  effect  that  if,  upon  the  appeal,  a  final  det«^rmin- 
htiou  is  rendered  against  the  appellant,  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no 
lease  thereof,  the  value  of  the  use  and  occupation  of  the  pre 
mises  subsequent  to  the  institution  of  the  special  proceedings. 

§  2263*  If  the  final  order  is  reversed  upon  the  appeal,  I8i  N.  Y.  363. 
the  appellate  court  may  award  restitution  to  the  party 
injared,  with  costs  ;  and  it  may  make  an  order,  or  issue 
any  other  mandate,  necessary  to  carry  its  determination 
into  effect.  The  person  dispossessed  may  also  maintain  an 
action,  to  recover  the  damages  which  he  has  sustained  by  ^ 

the  dispossession. 
•See  note  to  1 8216. 


r 


C.  848. 


182       PUNISHMENT  FOR  CONTEMPT.  §§  2264,  22«5 

78  Hun,  416.  §  2864,  This  title  does  not  impair  the  rights  of  a  land- 
lord, lessor,  or  tenant,  in  a  case  not  therein  provided  for. 
Where  a  special  statutory;  provision  confers  a  right  to  take 
proceedings,  in  the  manner  heretofore  prescribed  by  law, 
tor  the  sunmiary  removal  of  a  person  in  possession  of  real 
property,  the  proceedings  thereunder  must  be  taken  as 
prescribed  in  this  title.  A  final  order,  made  in  a  special 
proceeding,  taken  as  prescribed  in  this  title,  is  not  a  bar 
to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

26  Rim,  968.  §  8865.  Where  a  petition  is  presented,  as  prescribed  in 
if  ^^'  ^'  ^**w  title,  the  proceedings  thereupon  before  the  final  order, 
and ,  if  the  fi nal  order  awards  deli veiyof  the  possession  to  the 
petitioner,  the  issuing  or  execution  of  the  warrant  there- 
upon, cannot  be  stayed  or  suspended  by  any  court  or  judge, 
except  in  one  of  the  following  methods  : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an 
appeal,  in  a  case  and  in  the  manner  specially  prescribed  for 
that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against 
the  petitioner.  Such  an  injunction  shall  not  be  granted 
before  the  final  order  in  the  special  proceeding,  except  in  a 
case  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings, in  an  action  of  ejectment,  brought  by  the  peti- 
tioner, and  upon  the  like  terms ;  or  after  the  nnal  order, 
except  in  a  case  where  an  injunction  would  be  granted  to 
stay  the  execution  of  the  final  judgment  in  such  an  action, 
and  upon  the  like  terms. 

TITLE  m. 

Proeeedingi  to  punish  a  contempt  of  court,  other  than  a 

criminal  contempt. 

f  2866.  Caaes  to  which  this  title  f  »79.  Sheriff  to  file   nndertak- 
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eree .  does  not  appear. 

2278.  Effect  of  order  to  show  2889.  Undertaking  ;  when  pros- 
cause,  and  of  warrant.  ecuted  by   person  ag- 
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Ferved  with  warrant.  2890.  Id.;  by  Attorney-General, 
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§  8866.  In  a  case  specified  in  section  fourteen  of  this  act,  sa  Hon.  au 
or  many  other  case  where  it  is  specially  prescribed  bylaw, 
that  a  court  of  record,  or  a  judp:e  thereot  or  a  referee 
appointed  by  the  court,  has  power  to  punish,  by  fine  and  im- 
prisonment, or  either,  or  generally  as  a  contempt,  a  neglect 
or  violation  of  duty,  or  other  misconduct ;  and  a  right  or 
remedy  of  a  party  to  a  civil  action  or  special  proceeding 
pending  in  the  court,  or  before  the  judge  or  the  referee,  may 
be  defeated,  impaired,  impeded,  or  prejudiced  thereby,  the 
offence  must  be  punished  as  prescribed  in  this  title. 

§  8867.  Where  the  oflfence  is  committed  in  the  imme-  »Mi»o.8. 
diate  \iew  and  presence  of  the  court,  or  of  the  judge  or 
referee,  upon  a  trial  or  hearing,  it  may  be  punished  siun- 
manly.  For  that  purpose,  an  order  must  be  made  by  the 
court,  judge,  or  referee,  stating  the  facts  which  constitute 
the  offence,  and  bring  the  case  within  the  provisions  of  this 
section,  and  plainly  and  specifically  prescribing  the  punish- 
ment to  be  infiicted  therefor. 

§8868.  Where  the  offence  consists   of  a  neglect  or  laciv.  Pro. 
refusal  to  obey  an  order  of  the  court,  requiring  the  pay-  18S. 
ment  of  costs,  or  of  a  specified  sum  of  money,  and  the  J^dJ^'mJ' 
court  is  satisfied,  by  proof,  by  affidavit,  that  a  personal 
demand  thereof  has  been  made,  and  that  payment  thereof  90  Han,  426. 
has  been  refused  or  neglected  ;  it  may  issue,  without  notice, 
a  warrant  to  commit  the  offender  to  prison,  until  the  costs 
or  other  sum  of  money,  and  the  costs  and  expenses  of  the 
proceeding,  are  paid,  or  until  he  is  discharged  according  to 
law. 

§  8869.  The  court  or  judge,  authorized  to  punish  for  8SHaii,8a& 
the  offence,  may,  in  its  or  his  discretion,  where  the  case  is  if^  Sin^V^ 
one  of  those  specified  in  either  of  the  last  two  sections,  and,  ' 

in  every  other  case,  must,  upon  being  satisfied,  by  afildavit, 
of  the  commission  of  the  oflfence,  either : 

1 .  Make  an  order,  requiring  the  accused  to  show  cause 
before  it,  or  him,  at  a  time  and  place  therein  specified,  why 
the  accused  should  not  be  punished  for  the  alleged  offence  ; 
or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  accused  may  be  found,  commanding  him 
to  arrest  the  accused,  and  bring  him  before  the  court  or 
judge,  either  forthwith,  or  at  a  time  and  place  therein  speci- 
fied, to  answer  for  the  alleged  offence. 

§  8870.  Where  it  Is  prescribed  by  law,  or  by  the  general 
rules  of  practice,  that  a  notice  may  be  served  m  behalf  of  a 
party,  upon  a  sheriff  or  other  person,  requiring  him  to  re- 
turn a  mandate,  delivered  to  him,  or  to  show  cause,  at  a 
term  of  a  court,  why  he  should  not  be  punished,  or  why  an 
attachment  should  not  be  issued  against  him,  for  a  contempt 
of  the  court ;  the  party,  in  whose  behalf  the  notice  is  served, 
may,  at  the  time  sx>ecifled  therein,  file  with  the  clerk,  proof, 
by  affidavit  or  other  written  evidence,  of  the  delivery  of 
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the  mandate  to  the  accused  ;  of  the  default  or  other  act, 
upox>  the  occurrence  of  which,  he  was  entitled  to  serve  the 
notice ;  of  the  service  of  the  notice ;  and  of  the  failure  to 
comply  therewith.  Thereupon  the  proceedings  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and 
a  copy  of  the  affidavits  upon  which  it  is  granted,  are  served 
upon  the  accused. 

74  Hun,  iw.  §  2871,  Where  the  order  to  show  cause,  or  the  warrant, 
is  returnable  before  the  court,  it  may  be  made,  or  issued,  as 
prescribed  in  the  last  section  but  one.  by  any  judge  author- 
ized to  grant  an  order  without  notice,  in  on  action  pending 
in  the  court ;  and  it  must  be  made  returnable  at  a  term  of 
the  court,  at  which  a  contested  motion  may  be  heard. 

tiHnn,S88.  §  2878.  An  order  to  show  cause  may  be  made,  c  a 
warrant  may  be  issued,  as  prescribed  in  section  two  thou- 
sand two  hundred  and  sixty-nine  of  this  act,  by  a  referee 
appointed  by  the  court,  where  the  offence  is  committed 
u^n  the  trial  of  an  issue  referred  to  him,  or  consists  of  a 
vntness's  non-attendance,  or  refusal  to  be  sworn  or  to  testi- 
fy, before  him.  The  order  or  warrant  may,  in  the  discre- 
tion of  the  referee,  be  made  returnable  before  him,  or 
before  the  court.  Where  it  is  made  returnable  before  ihe 
referee,  he  has  all  the  power  and  authority  of  the  court, 
with  respect  to  the  motion  or  special  proceeding,  instituted 
thereby. 

§  8878*  An  order  to  show  cause  may  be  made^  ?ither 
before  or  after  the  final  judgment  in  the  action,  or  the  finp.l 
order  in  the  special  proceeding.  It  is  equivalent  to  a  notice 
of  motion  :  and  the  subsequent  proceedings  thereupon  are 
taken  in  the  action  or  special  proceeding,  as  upon  a  motion 
made  therein.  A  warrant  of  attachment  is  a  mandate, 
whereby  an  original  special  proceeding  is  instituted  against 
the  accused,  in  oehalf  of  the  people,  upon  the  relation  of 
the  complainant. 

§8874.  A  copy  of  the  warrant,  and  of  the  affidavit 
upon  which  it  is  issued,  must  be  served  upon  the  accused, 
when  he  is  arrested  by  virtue  thereof. 

§  8876.  Where  a  warrant  of  atttichment  is  issued,  the 
court,  judge,  or  referee,  may,  in  its  or  his  discretion,  by  an 
indorsement  thereupon,  fix  a  sum,  in  which  the  accused 
may  give  an  undertaking  for  his  appearance  to  answer. 

g  8876.  If  an  indorsement  is  not  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  ;  or  if  such  an  indorse- 
ment is  made  and  an  undertaking  is  not  given,  as  pre- 
scribed in  the  next  section  ;  the  sheriff,  after  making  Uie 
arrest,  as  required  by  the  warrant,  must  keep  the  accused 
in  his  custody,  until  the  further  direction  of  the  court, 
judge,  or  referee.  Where,  from  sickness  or  any  other 
caus(»,  the  accused  is  physically  unable  to  attend  beic«re  the 
court,  judge,  or  reforco,  that  fact  is  a  sufficient  excuse  to 
the  sheriff  for  not  producing  him  as  required  by  the  war- 
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rant.  In  that  case,  the  sheriff  must  produce  him,  as 
directed  by  the  court,  judp:e,  or  referee,  after  he  becomes 
able  to  attend.  The  sherift  need  not,  in  an^  case,  confine 
tne  accused  in  prison,  or  otherwise  restrain  him  of  his 
liberty,  except  as  fur  as  it  is  necessary  so  to  do,  in  order  to 
secure  his  personal  attendance. 

§  2877.  Where  an  indorsement  is  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  but  one,  the  accused 
must  be  discharged  from  arrest,  upon  his  executing  and 
delivering  to  the  sheriff,  at  any  time  before  the  return  day 
of  the  warrant,  an  undertaking  to  the  people,  in  the  sum 
specified  in  the  indorsement,  with  two  sufficient  sureties,  to 
the  effect  that  he  will  appear,  at  the  time  when,  and  the 
place  where,  the  warrant  is  returnable,  and  then  and  there 
abide  the  direction  of  the  court,  judge,  or  referee,  as  the 
case  requires.  The  officer,  taking  the  acknowledgment  of 
the  undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offered  aa 
sureties,  concerning  their  projierty  and  circumstances. 

§  8278.  If  the  accused  is  ia  the  custody  of  a  sheriff,  or 
other  ofQcer,  by  virtue  of  an  execution  against  his  person, 
or  by  virtue  of  a  mandate  for  any  other  contempt  or  mis- 
conduct,  or  a  commitment  on  a  criminal  charge,  a  warrant 
of  attachment  cannot  be  issued.  In  that  case,  the  court, 
upon  proof  of  the  facts,  must  issue  a  writ  of  habeas  corpus, 
directed  to  the  officer,  requiring  him  to  bring  the  accused 
before  it,  to  answer  for  the  offence  charged.  The  ofl^cer 
to  whom  the  writ  is  directed,  or  upon  whom  it  is  served, 
must,  except  in  a  case  where  the  production  of  the  accused 
under  a  warrant  of  attachment  would  be  dispensed  with, 
bring  him  before  the  court,  and  detain  him  at  the  place 
where  the  court  is  sitting  until  the  further  order  of  the 
court. 

§  8879.  The  sheriff  or  other  officer  must  file  the  under- 
taking, if  any,  taken  by  him,  with  the  return  to  the  war- 
rant or  writ  of  habeas  corpus. 

§  8880,  When  the  accused  is  produced,  by  virtue  of  a  •  Mtoo.  a 
warrant,  or  a  writ  of  hal)eas  corpus,  or  appears  upon  the 
return  of  a  warrant,  the  court,  judge,  or  referee,  must, 
unless  he  admits  the  offence  charged,  cause  interrogatories 
to  be  filed,  specifying  the  facts  and  circumstances  of  the 
offence  charged  against  him.  The  accused  must  make 
written  answers  thereto,  under  oath,  within  such  reasonable 
time  as  the  court,  iudge,  or  referee  allows  therefor  ;  and 
either  party  may  produce  affidavits,  or  other  proofs,  con- 
tradicting or  corroborating  any  answer.  Upon  the  original 
affidavits,  the  answers,  and  subsequent  proofs,  the  court, 
judge,  or  referee  must  determine,  whether  the  accused  has 
committed  the  offence  charged. 

g'S  881,  If  it  is  determined  that  the  accused  has  com-  87N.T.  611 
mitted  the  offence  charged ;  and  that  it  was  calculated  to»  M  K.  T. 
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Super,  ct.  or  actually  did,  defeat,  impair.  Impede,  or  prejudice 
2  w^M?'  ^®  lights  or  remedies  of  a  party  to  an  action  or  special 
mN.YJM.  proceeding,  brought  in  the  court,  or  before  the  judge  or 
74  Han.'iAoi  referee ;  the  court,  judge,  or  referee  must  make  a  final 
461;  7  MiBc.  order  accordingly, and  directing  that  he  be  punished  by  fine 
Ro  Hun  76;  ^^  Imprisonment, or  both,  as  the  nature  of  the  case  requires. 
6  Misc.  121.'  A  warrant  of  commitment  must  issue  accordingly. 

HO^*y?Supp  §  *8®^-  Where  the  accused  is  brought  up  by  virtue  of 
iii.  a  writ  of  habeas  corpus,  he  must,  after  the  final  order  is 

made,  be  remanded  to  the  custody  of  the  sheriff,  or  other 
officer,  to  whom  the  writ  was  directed.  If  the  final  order 
directs  that  he  be  punished  by  imprisonment,  or  committed 
until  the  payment  of  a  sum  of  money,  he  must  be  so  im- 
prisoned or  committed,  upon  his  discharge  from  custody 
under  the  mandate,  by  viitue  of  which  he  is  held  by  the 
sheriff,  or  other  officer. 

87 NT.  !S21.  §  2898.  Upon  the  return  of  an  order  to  show  cause,  the 

6  civ.  Pro.  questions  which  arise  must  be  determined,  as  upon  any 
t7  f{„^^  .^0.  other  motion  ;  and,  if  the  determination  is  to  the  effect 
I.  Mittc.  !2i.'  specified  in  the  last  section  but  one,  the  order  thereupon 

must  be  to  the  same  effect  as  the  final  order  therein  pre- 
scribed. Upon  a  certified  copy  of  the  order  so  made,  the 
offender  may  be  committed,  without  further  process. 

•»  fl'^V'Jl^*^-  §  8284.  If  an  actual  loss  or  injury  has  been  produced  to 

111.  isr.Y  181.  *  p*rty  to  an  action  or  special  proceeding,  by  reason  of  the 

'-i",  J  A  jn<i '  misconduct  proved  a^iinst  the  offender,  and  the  case  is  not 

7  Mi-ic.  413.  one  where  it  is  specidly  prescribed  by  law,  that  an  action 
y  ^p*^'  ^iv  ™"y  ^®  maintained  to  recover  damages,  for  the  loss  or  in- 

.  **'^'  jury,  a  fine,  sufficient  to  indemnify  the  aggrieved  party, 

7  Uioc.  212.  mu^t  be  imposed  upon  the  offender,  and  collected,  ana  paid 
over  to  the  aggrieved  party,  under  the  direction  of  the 
couri.    The  payment  and  acceptance  of  such  a  fine  consti- 
tute a  bar  to  an  action  by  the  aggrieved  party,  to  recover 
damages  for  the  loss  or  injury.     W  here  it  is  not  shown  that 
such  an  actual  loss  or  mjury  has  been  produced,  a  fine 
must  be  imposed,  not  exceeding  the  amount  of  the  com- 
plainant's costs  and  expenses,  and  two  hundred  and  fifty 
dollars  in  addition  thereto,  and  must  be  collected  and  paid, 
in  like  manner.    A  corporation  may  be  fined  as  prescribed 
in  this  section. 
18  Abb.  N.       ^  8885.  Where  the  misconduct  proved  consists  of  an 
K)  iii?n  848    o°^i^8^<^^  10  perform  an  act  or  duty,  which  it  is  yet  in  the 
ii8>f'.Y.47tf!   power  of  the  offender  to  perform,  he  shall  be  imprisoned 
^  N.  Y.        only  until  he  has  performed  it,  and  paid  the  fine  imposed. 

^'**®  ^aSS*  ^^  ^^^^  *  *^*®®*  *^®  order,  and  the  warrant  of  commitment, 
*  if  one  is  issued,  must  specify  the  act  or  duly  to  be  per- 
formed, and  the  sum  to  be  paid.  In  every  other  catie,  where 
special  provision  is  not  otherwise  made  by  law,  the  offender 
may  be  imprisoned  for  a  reasonable  time,  not  exceeding  six 
months,  and  until  the  fine,  if  any,  is  paid  ;  and  the  order, 
and  the  warrant  of  commitment,  if  anv,  must  specify  the 
amount  of  the  fine,  and  the  duration  of  the  imprisonment 
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^  8886.  Where  an  offender,  imprisoned  as  prescribed  in  M  Hon,  an 
this  title,  is  unable  to  endure  the  imprisonment,  or  to  pay  ??  1^*  ^ 
the  sum,  or  perform  the  act  or  duty,  required  to  be  paia  or 
performed,  in  order  to  entitle  him  to  be  released,  the  court, 
judge,  or  referee,  or,  where  the  commitment  was  made  as 
prescribed  in  section  two  thousand  four  hundred  and  flfty- 
seven  of  this  act,  the  court,  out  of  which  the  execution  was 
issued,  may,  in  its  or  his  discretion,  and  upon  such  terms  as 
Justice  requires,  make  an  order  directing  him  to  be  dis- 
charged from  the  imprisonment. 

§  8887.  A  person,  punished  as  prescribed  in  this  title, 
may,  notwithstanding,  be  indicted  for  the  same  misconduct, 
if  It  is  an  indictable  offence ;  but  the  court,  before  which 
he  is  convicted,  must,  in  forming  its  sentence,  take  into 
consideration  the  previous  punishment. 

§  8888.  Where  a  person,  arrested  by  virtue  of  a  war- 
rant of  attachment,  has  given  an  undeitaking  for  his  ap- 
pearance, as  prescribed  in  this  title,  and  fails  to  appear,  on 
the  return  day  of  the  warrant,  the  court  may  either  issue 
another  warrant,  or  make  an  order,  directing  the  undertak- 
ing to  be  prosecuted ;  or  both. 

§  8889.  The  order,  directing  the  undertaking  to  be 
prosecuted,  may,  in  the  discretion  of  the  court,  direct  the 
prosecution  thereof,  by  and  in  the  name  of  any  party  ag- 
grieved by  the  misconduct  of  the  accusc>d.  In  such  a  case, 
the  plaintiff  may  recover  damages,  to  the  extent  of  the  loss 
or  injury  sustained  by  him,  by  leason  of  the  misconduct, 
together  with  the  costs  and  expenses  of  prosecuting  the 
special  proceeding  in  which  the  warrant  was  issued  ;  not 
exceeding  the  sum  specified  in  the  undertaking. 

§  8890.  If  no  party  is  aggrieved  by  the  misconduct  of 
the  accused,  the  order  must,  and,  in  any  case  where  the 
court  thinks  proper  so  to  direct,  it  may,  direct  the  prosecu- 
tion of  the  undertaking,  by  the  Attorney  General,  or  by  the 
district-attorney  of  the  county  in  which  it  was  given,  in  the 
name  of  the  people.  In  an  action,  brought  pimsuant  to 
the  order,  the  people  are  entitled  to  recover  the  entire  sum, 
specified  in  the  undertaking.  Out  of  the  money  collected, 
tne  court,  which  directed  the  prosecution,  must  direct  that 
the  person,  at  whose  instance  the  warrant  was  issued,  be 
paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the  costs  and 
expenses  incurred  b^  him,  and  to  compensate  him  for  any 
loss  or  injury  sustained  by  him,  by  reason  of  the  miscon- 
duct. The  residue  of  the  money  must  by  paid  into  the 
treasury  of  the  State. 

S  8891.  After  the  return  of  an  execution,  issued  upon  a 
judgment,  rendered  in  an  action  upon  the  undertaking,  an 
action,  to  recover  the  amount  of  the  judgment,  may  be 
maintained  against  the  sheriff,  where  it  appears  that,  at  the 
time  when  the  undertaking  was  given,  the  sureties  were  in- 
Bufflcient,  and  the  sheriff  had  reasonable  grounds  to  doubt 
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their  sufficiency.  Such  an  action  may  be  maintained  by 
the  plaintiff,  in  whose  favor  the  judgment  was  recovered. 
If  the  people  were  plaintiffs,  the  action  must  be  prosecuted 
by  the  Attorney- General  or  the  district-attorney ;  and  any 
money  collected  therein  must  be  disposed  of,  as  prescribed 
in  the  last  section. 

QOTx  «iio  §  22^.  [/4m'dl895,  amendment  to  take  fffedt  January  1, 
aa  Hun,  343.  ig§g  ]  Where  a  misconduct,  which  is  punishable  by  fine  or 
imprisonment,  as  prescribed  in  this  title,  occurs  at  a  trial 
term,  or  with  respect  to  a  mandate  returnable  at  such  term, 
and  was  not  punished  at  the  term  at  which  it  occurred;  the 
snpreme  c<  urt  may  inquire  into  and  punish  the  misconduct, 
as  if  it  had  occurred  at  a  special  term  of  the  supreme  court, 
held  in  the  snme  county,  or  with  respect  to  a  mandate  return- 
able at  such  u  special  term . 

TITLE  IV. 

Proceedings  to  eoUect  a  fine, 

$  2S06.  Clerk  to  make  BCfaedule      $  2397.  Betnm  thereof: 

of  fineB  imposed.  S296.  Proceedings  If  fine  not  coU 

8294.  Warrant  to   be  if^sned  by  lected. 

him.  S999.  Who  to  be  included   In 

2206.  Id.;  when  delinquent  re-  Bchednle. 

sidi's  in  anoiher  county.  2800.  Liability  of  sheriff. 

S296.  Execution  of  warrant.  .  2801.  Application  of  this  title. 

2  298.  Where  a  fine  has  been  imposed  by  a  court  of  rec- 
upon  a  grand  or  trial  juror,  or  upon  any  officer  or  other 
person,  without  being  accompanied  with  an  order  for  the 
immediate  commitment  of  the  person  so  fined,  until  the  fine 
is  paid,  the  clerk  of  the  court,  immediately  after  the  close 
of  the  term  at  which  the  fine  was  imposed,  must  prepare  a 
schedule,  containing,  in  separate  columns,  the  following 
matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the 
papers  on  file  or  before  the  court,  to  be  within  the  county. 

8.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to 
the  effect,  that  it  contains  a  true  abstract  of  the  orders  im- 
posing fines,  and  must  annex  it  to  the  warrant  spedfied  In 
the  next  section. 

§  2894.  The  clerk  must  immediately  issue  a  warrant, 
under  the  seal  of  the  court,  directed  to  the  sheriff  of  the 
county,  and  commanding  him  to  collect  from  each  of  the 
persons,  named  in  the  schedule  annexed  to  the  warrant, 
tiie  sum  therein  set  opposite  that  person's  name ;  and  to 
pay  over  the  sum  collected,  to  the  treasurer  of  the  county. 
The  warrant  is  the  process  of  the  court,  by  which  the  fines 
were  imposed. 


ord. 
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%  2896«  If  a  delinquent  resides  in  another  county,  a 
separate  warrant,  for  the  collection  of  the  fine  imposed  upon 
him,  with  an  appropriate  schedule  annexed  thereto,  must 
be  issued,  in  like  manner,  to  the  sherifl  of  the  county  where 
he  resides. 

§  8296.  The  sheriff,  to  whom  a  warrant  is  issued,  must 
collect  each  fine  out  of  the  personal  property  of  the  person 
fined,  as  prescribed  in  chapter  thirteenth  of  this  act,  for 
the  collection,  by  levy  upon  and  sale  of  personal  property, 
of  an  execution  issued  out  of  a  court  of  record ;  and  he  is 
entitled  to  like  fees  thereupon.  If  sufficient  personal  prop- 
erty of  a  delinquent  cannot  be  found  to  pay  the  fine  and 
the  fees,  the  sheriff  must  arrest  the  delinquent,  and  detain 
him  in  custody  until  he  pays  the  same,  as  upon  an  execu« 
tion  against  the  person,  issued  in  an  action,  out  of  the 
supreme  court ;  and  he  is  entitled  to  like  fees  thereupon. 

§2297,  [Am*dlSd5,  amendment  to  take  effect  January  1, 
18^6.]  The  sheriff  must  return  the  warrant,  with  his  pro- 
ceedincQB  thereupon,  at  the  term  of  the  court;  or,  where  the 
fine  was  imposed,  in  any  county  except  New  York,  by  the 
supreme  court,  or  the  county  court,  at  the  term  of  the 
county  court  held  next  after  the  expiration  of  sixty  days 
from  we  receipt  thereof.  If  he  fails  to  do  so,  the  district 
attorney  must  take  the  same  proceedings  to  compel  a  return, 
as  may  be  taken  by  a  judgment  creditor,  where  a  sherifC 
omits  to  return  an  execution,  issued  out  of  the  supreme  court 

§  8898.  Where  it  appears,  by  the  return,  that  a  fine 
remains  uncollected,  and  it  does  not  appear  that  the  sheriff 
has  the  delinquent  in  custody,  the  district- attorney  must,  if 
he  has  ^od  reason  to  believe  that  the  sheriff  mi^ht,  with 
due  dihgence,  have  collected  the  fine,  or  arrested  and  de- 
tained me  delinquent,  commence  an  action  against  the 
sheriff,  in  the  name  of  the  people.  Otherwise  he  must  di- 
rect the  clerk  to  issue  a  new  warrant,  or  to  include  the  fine 
in  the  schedule  annexed  to  the  next  warrant,  to  be  issued 
by  him.  A  new  warrant  may,  from  time  to  time,  be  issued, 
or  the  fine  may  be  included  in  the  schedule  annexed  to  a 
subsequent  warrant,  until  it  is  collected. 

§  8899.  Where  the  clerk  issues  a  warrant,  as  prescribed 
in  this  title,  he  must  include  in  the  schedule  thereto  an- 
nexed, the  name  of  each  person  who  has  been  fined,  prior 
to  the  issuing  thereof,  and  whose  fine  remains  then  wholly 
or  partly  unpaid,  and  not  remitted  by  the  court. 

§  8800*  An  action  may  be  maintained,  in  behalf  of  the  ^  etr.  Fm 
people,  against  a  sheriff,  to  whom  a  warrant  is  directed  and  907. 
delivered,  as  prescribed  in  this  title,  to  recover  damages  for 
any  omission  of  duty  with  respect  to  the  same,  in  a  case 
where  a  Jud^ent  creditor  might  maintain  an  action 
against  a  shenff,  to  whom  an  execution  issued  out  of  the 
supreme  court  is  directed  and  delivered.  In  such  an  action, 
the  people  are  entitled  to  recover  the  same  damages,  which 
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a  lud^ent  creditor  would  be  entitled  to  recover,  if  the 
order  imposing  the  fine  was  a  judgment  of  the  supreme 
coiut. 

§  2801.  This  title  does  not  apply  to  a  case,  where 
special  provision  for  the  collection  of  a  fine  is  otherwise 
inade  by  law. 

TITLE  y. 

Proceedings  to  discover  (he  de^th  of  a  tenavt  for  life. 

1 1303.  Petition  for  production  of       %  2311.  Commission  to  be  imned 
tenant  for  life .  if  life-tenant  Is  withont 

SSOQ.  Contents  of  petition .  the  State. 

S804.  SerTlce  of    petition  and  S313.  General    provisions     re- 
notice,  specting    the    commis- 

S!)05.  Proceedings  npon  preeen-  don 

tation  of  petition.  S818.  Petitioner  to  |;iTe  notice 

2800.  Service  of  order  ;  powers,  of  its  execution. 

etc.,  of  referee.  2314.  Execation  thereof. 

2807.  Hal>eas  corpus.  2315.  Proceeding  on  return  of 

2806.  Report  of  referee.  commission. 

2909.  Dismissal  of  petition  when  2.^16.  Costs. 

order  complied  with.  2317.  Property ;  when  restored. 

2810L  When  life-tenant  deemed  2818.  Remedy  of  peison  evicted 
dead,  and  petitioner  let  for  profits,  etc. 

into  possession.  2819.  Order  not  conclusive   in 

ejectment. 

§  2808.  A  person  entitled  to  claim  real  property,  after 
the  death  of  another  who  has  a  prior  estate  therein,  may, 
not  of  tener  than  once  in  each  calendar  year,  apply  by  peti- 
tion to  the  supreme  court,  at  a  special  term  thereof,  held 
within  the  judicial  district  wherein  the  property,  or  a  part 
thereof,  is  situated,  for  an  order,  directing  the  production 
of  the  tenant  for  life,  as  prescribed  in  this  title  Iw  a  person, 
named  in  the  petition,  against  whom  an  action  of  ejectment 
to  recover  the  real  property  can  be  maintained,  if  the  ten- 
ant for  life  is  dead ;  or,  where  there  is  no  such  person,  by 
tiie  guardian,  husband,  trustee,  or  other  person,  who  has, 
or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate, 

§  8808.  The  petition  must  be  in  writing,  and  venfied 
by  the  affidavit  of  the  petitioner,  to  the  effect,  that  the  mat- 
ters of  fact  therein  set  forth  are  true.     It  must  contain  : 

1.  A  description  of  the  real  property,  and  a  statement  of 
the  petitioner's  interest  therein,  and  of  such  other  facts  as 
show  that  the  case  is  within  the  provisions  of  the  last  sec- 
tion« 

2.  An  averment  that  the  petitioner  believes  that  the  per- 
son, upon  whose  life  the  prior  estate  depends,  is  dead  to 
gether  with  a  statement  of  the  grounds  upon  which  the 
petitioner's  belief  is  founded. 

§  8304.  A  copy  of  the  petition  including  the  affidavit, 
together  with  notice  of  the*  time  and  place  at  which  the 
petition  will  be  presented,  must  be  personally  served,  a*" 
least  fourteen  days  before  its  presentation,  upon  the  per- 
son required,  by  the  prayer  thereof,  to  produce  the  tenant 
for  life. 
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§  8806.  Upon  the  presentation  of  the  petition  and 
affidayit,  wiih  due  proof,  by  affidavit,  of  service  of  a  copj 
thereof  and  of  the  notice,  if  sufficient  cause  to  the  contrary 
is  not  shown  by  the  adverse  party,  the  court  must  either 
issue  a  comnussion,  as  prescribed  in  the  following  sections 
of  this  title ;  or  make  an  order,  directing  the  adverse  pBixtjr, 
nt  a  time  and  place  therein  specified,  before  the  court,  or  a 
referee  therein  designated,  to  produce  the  person  upon 
whose  life  the  prior  estate  depends^  or,  in  default  thereof, 
to  prove  that  he  is  living. 

§  8306.  Where  an  order,  requiring  the  production  of 
the  tenant  for  life,  or  proof  that  he  is  living,  is  made  as  pre- 
scribed in  the  last  section,  a  certified  cop^  thereof  must  be 
served,  at  least  fourteen  days  before  the  time  therein  speci- 
fied, upon  the  person  required  to  make  the  production  or 
proof,  or  upon  his  attorney.  Upon  presentation  of  proof 
of  service,  by  affidavit,  the  court  or  the  referee,  must,  at 
the  time  and  place  specified  in  the  order,  or  at  the  time  and 
place  to  which  the  hearing  ma^  be  adjourned,  hear  the  alle- 
gations and  proofs  of  the  parlies,  respecting  the  identity  of 
any  person  produced,  with  the  person  whose  death  is  in 
i  question ;  or,  if  the  latter  i)er8on  is  not  produced,  respect- 
I  ing  the  reasons  for  the  failure  to  produce  him,  and  whether 
he  is  living.  Where  a  referee  is  appointed,  he  has  the  same 
powers,  and  is  entitled  to  the  same  compensation,  as  a 
referee  appointed  for  the  trial  of  an  issue  in  an  action. 

I  ^  8807,  If  it  appears,  by  affidavit,  to  the  satisfaction  of 

'  the  court,  that  the  person  required  to  be  produced  is  im- 
prisoned within  the  State,  for  any  cause,  except  upon  a 
sentence  for  a  felony,  or  is  kept  or  detained,  within  the 
Bt!;te.  by  any  person,  the  court  may,  either  before  or  after 
making  the  order  for  production,  issue  a  writ  of  habeas 
corpus  to  bringhim  before  it,  or  before  the  referee,  as  the 
case  requires.  The  writ  must  be  served  and  executed,  and 
disob^'dience  thereto  may  be  punished,  as  where  a  writ  of 
halx  as  corpus  is  iasued,  to  inquire  into  the  cause  of  the 
detention  of  a  prisoner. 

§  8808.  The  referee  must  deliver  his  report  to  the  peti- 
tioner, or  file  it  with  the  clerk  within  ten  days  after  the 
I        cnse  is  closed.    lie  must  state  therein,  whether  any  person 
I       w:i8  or  was  not  produced  before  him,  as  beins  the  person 
whose  death  is  m  question.    He  must  append  thereto,  in 
the  form  of  depositions,  the  proofs,  if  any,  respecting  the 
identity  of  any  person  so  proauced,  with  the  person  whose 
death  is  in  question ;  or,  if  no  one  is  so  produced,  upon  the 
question  whether   the  latter  person  is  living.     He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions 
j       controverted  before  him. 

g  8809.  If  it  appears,  to  the  satisfaction  of  the  court, 
[  upon  the  referee  s  report  and  the  proofs  thereto  appended ; 
j       or,  where  a  referee  is  not  appointed,  upon  the  aUegation4 
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and  proofs  of  the  parties  befcfte  the  court ;  that  the  party; 
required  to  produce  the  tenant  for  life,  or  to  prove  his  ex- 
istence, has  fully  complied  wiCh  the  order,  the  court  moat 
make  an  order  dismissing  the  petition,  and  requiring  the 
petitioner  to  pay  the  costs  of  the  proceedings. 

§2810.  If  it  appears,  from  the  referee's  report,  or  upon 
the  hearing  before  the  court,  that  the  person,  upon  whose 
life  the  prior  estate  depends,  was  not  produced  ;  and  if  the 
party  required  to  produce  him,  or  to  prove  his  existence, 
has  not  proved,  to  the  satisfaction  of  the  court,  that  he  is 
living ;  a  final  order  must  be  made,  declaring  that  he  is 
presumed  to  be  dead,  for  the  purpose  of  the  proceedings, 
and  directing  that  the  petitioner  be  forthwith  let  into  pos- 
session of  the  real  propierty,  as  if  that  person  was  actually 
dead. 

§  281 1.  If,  before  or  at  the  time  of  the  presentation  of 
the  referee's  report  to  the  court,  or,  where  a  referee  is  not 
appointed,  at  any  time  before  the  final  order  is  made,  the 
party,  upon  whom  the  petition  and  notice  are  served,  pre- 
sents to  the  court  presumptive  proof,  by  afiidavit.  that  the 
person,  whose  death  is  in  question,  is,  or  lately  was  at  a 
place  certain,  without  the  state,  the  court  must  make  an 
order,  requiring  the  petitioner  to  take  out  a  commission, 
directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed 
upon  a  subsequent  application  for  the  commission,  for  the 
purpose  of  obtaining  a  view  of  the  person,  whose  death  is 
In  question,  and  of  taking  such  testimony,  respecting  his 
identity,  as  the  parties  produce.  The  order  must  also 
direct  that  the  proceedings  upon  the  petition  be  staged, 
until  the  return  of  the  commission ;  and  that  the  petition 
be  dismissed  with  costs,  unless  the  petitioner  takes  out  the 
commission,  within  a  time  specified  in  the  order,  and 
diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

g  2818.  It  is  not  necessary,  unless  the  court  specially 
80  directs,  that  the  witnesses  to  be  examined  should  hie 
named  in  the  commission,  or  that  interrogatories  should  be 
annexed  thereto.  The  commission  must  be  executed  and 
returned,  and  the  deposition  taken  must  be  filed  and  used, 
as  prescribed  for  those  purposes  in  article  second  of  title 
third  of  chapter  ninth  of  this  act,  except  as  otherwise 
specially  prescribed  in  this  title. 

§  2818.  The  petitioner  must  give  to  the  adverse  par^^, 
or  his  attorney,  written  notice  of  the  time  when,  and  the 
place  where,  the  commissioner  or  commissioners  wiH  at- 
tend, for  the  purpose  of  executing  the  commission,  as 
follows : 

1.  If  the  place,  where  the  commission  is  to  be  executed, 
is  within  the  United  Statas,  or  the  dominion  of  Canada,  he 
must  give  at  least  two  months'  notice. 

2.  If  it  is  within  either  of  the  West  India  islands^  he  must 
give  at  least  three  mouths'  notice, 
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8.  In  every  other  case,  he  must  give  at  least  four  months' 
notice.  « 

Notice  may  be  given,  as  required  by  this  section,  by 
serviDg  it  as  prescribed  in  this  act  for  the  service  of  a  paper 
upon  an  attorney,  in  an  action  in  the  supreme  court. 

§  2814.  The  commissioner  or  commissioners  possess  the 
same  powers,  and.  must  proceed  in  the  same  manner,  as  a 
referee,  appointed  by  an  order  requiring  tlie  production  of 
the  tenant  for  life,  or  proof  of  his  existence ;  except  that 
they  cannot  proceed,  unless  a  person  is  produced  before 
them,  as  being  the  person  whose  death  is  in  question.  The 
return  to  the  commission  must  expressly  state  whether  any 
person  was  or  was  not  so  produced.  The  testimony,  re- 
specting the  identitjr  of  a  person  so  produced,  mus^  be 
taken,  unless  otherwise  8}>ecially  directed  by  the  court,  as 
prescribed  in  chapter  ninth  of  this  act,  for  taking  ^e  de- 
posit! tion  of  a  witness  upon  oral  interrogatories ;  except 
that  it  is  not  necessary  to  give  any  other  notice  of  the  time 
and  place  of  examination,  than  that  prescribed  in  the  last 
section. 

§  8816.  Upon  the  return  of  the  commission,  the  pro- 
ceeidings  are  the  same  as  upon  the  report  of  a  referee,  as 
prescribed  in  sections  t  wo  thousand  three  hundred  and 
nine  and  two  thousand  three  hundred  and  ten  of  this  act ; 
but  the  court  may,  in  its  discretion,  receive  additional 
proofs  from  either  party. 

§  S3 1 6.  Where  costs  of  a  special  proceeding,  taken  as 
prescribed  in  this  title,  are  awarded,  they  must  be  fixed  by 
the  court  at  a  gross  sum,  not  exceeding  fifty  dollars,  in 
addition  to  disburscmeiits.  Where  provision  is  not 
specially  made  in  this  title  for  the  award  of  costs,  they  may 
be  denied,  or  awarded  to  or  against  either  party,  as  justice 
requires 

§  S3 17.  The  possession  of  real  property,  which  has 
been  awarded  to  the  petitioner,  as  prescribed  in  this  title, 
upon  the  presumption  of  the  death  of  the  persoL,  upon 
whose  life  the  prior  estate  depends,  must  be  restored,  by 
the  order  of  the  court,  to  the  person  evicted,  or  to  his  heirs 
or  legal  representatives,  upon  the  petition  of  the  latter,  and  ' 
proof,  to  the  satisfaction  of  the  court,  that  the  person  pre- 
sumed to  be  dead  is  living.  The  proceedings  upon  such 
an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is 
awarded. 

§  S818.  A  person  evicted,  as  prescribed  in  this  title, 
may,  if  the  presumption,  upon  which  he  is  evicted,  is  erro- 
neous, maintain  an  action  a^rainst  the  person  who  has  occu- 
pied the  property,  or  his  executor  or  administrator,  to  re- 
cover the  rents  and  profits  of  the  property,  during  the 
occupation,  while  the  person,  upon  whose  life  the  prior 
estate  depends,  is  or  was  living. 

§  Sdl9.  A  final  order,  made  as  prescribed  in  this  title, 
awarding  to  the  petitioner  the  possession  of  real  property, 
U  presumptive  evidence  only,  in  an  action  of  ejectment, 
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brought  against  him  hj  the  person  eyicted,  or  in  an  action 
bronght  as  prescribed  in  the  last  section,  of  the  life  or  death 
of  the  person  npon  whose  life  the  prior  estate  depends. 

TITLE  VI. 
Proceedings  for  (he  appointment  cf  a  commiUee  of  the  person, 
and  of  the  property,    oj  a   lunatic,    idiot,    or  habHual 
drunkard;  general  powers  and  duties  cf  the  commtUee. 

I  2330.  Jnrlfldiotlon;     ooQenrront  oommliBion. 

Jurisdiction.  2833.  Expenaea  of  conunistloii. 

2321.  Duty  of  court  having  Juris-  2334.  Proceedings  upon  trial  by 
diction.  Jury  In  court. 

2822.  Oomnjittee    may    be    ap>  2836.  Subject  of  inquiry  In  caaea 

pointed.  of  ionaoy. 

2823.  Application  for    commit*  2336.  Proceedings  upon  rerdict. 

tee;  by  whom  made.  or  return  of  commis- 

2328  (a).  Application   when    in-  sion. 

competent  person  is  in  2836  (a).  Application  for    oom- 

a  state  institution;  petl-  mittee  of  incompetent 

tion  by  whom  made;|ison-  in  state  institution ;  cer- 

tenta    and   proceedings  tain  sections  not  applic- 

upon  presentation  there-         able. 

of.  2387.  Security  to  be    given  by 

2328  (6).  Id.;  cost  and  disburse-  committee. 

ments  2838.  Oompenaatlon  of  commit- 

2SiMr.  Duty  of  certain  officers  to  tee. 

apply.  2339.  Committee  under  control 

2826.  Contents,  etc.  of  petition;  of  court;  limitation  of 

proceedings  upon  pre-  powers, 

sentatlon  thereof.  2340.  Committee    of     property 

2326.  When  foreign  committee  may   maintain  actions, 

may  be  appointed.  etc 

2327.  Order  for  commission,  or  2341.  Id.;  to  ftle  inventory  and 

for  trial  bv  J  ury  in  court.  account. 

2338.  Contents  or  commission.  2342.  Id.;  mav  be  cooipelled  lo 

2329.  Commissioners      to      be  file  tne  same  or  render 

sworn;  vacancies,  how  an  additional  account, 

filled.  etc. 

2330.  Jury  to  be  procured.  Pro-  2343.  Property,  when  to  be  re- 

ceedings  thereupon.  stored. 

2831.  Proceedings     upon     the  2844.  Id.;  disposition  in  case  of 

he*  ring.  death. 

2332.  Return  of  inquisition  and 

llAbb.N.O.       §  2d2l).    [Am'd  1894,  1895,  amendment  to  take  effect  Jan^ 
^^-  uary  1,  1896.]  The  jnrisdiotion  of  the  sapreme  court  extends 

S  Hun^284  ^^  *'^®  custody  of  the  person,  and  the  care  of  the  property, 
'  *  of  a  person  incompetent  to  roanaRe  himself  or  his  affairs,  in 
coD.seqaence  of  lunacy,  idiocy,  habitual  drankc-nuets,  or 
imbecility  arising  from  old  age  or  loss  of  memory  and  nndc-r- 
standing  or  other  oanse.  Where  a  county  court  hns  jnris- 
diction  of  those  matters,  concurrent  with  thtt  of  the  supreme 
court,  the  jurisdiction  of  the  court  first  exercising  it,  ns  pre- 
scribed in  this  title,  is  exclnsire  of  that  of  the  others,  with 
respe  :t  to  anv  matter  within  its  jurisdiction,  for  which  pro- 
vision is  made  in  this  title.  In  all  proceedings  undt  r  this 
tiUe  for  the  appointment  of  a  committee  of  suoh  a  person  he 
shall  be  designated  "an  alleged  incompetent  person;". and 
after  the  appointment  of  a  committee  of  suoh  person,  in  fill 
subsequent  proceeding's  the  lunatic,  idiot,  habitual  drunkard 
or  imbecile  shall  be  designated  "an  incompetent  person." 
88  Hun  984.  §2^21*  The  court  exercising  juris()iction  oyer  the  pro. 
'  '  perty  of  either  of  the  imoompetont  persons  specified  in  (he 
Inst  sectioD,  must  preserve  his  property  urom  waste  or 
destruction;  and  out  of  the  proceeds  th^reo^  most  provide 
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for  the  payment  of  his  debts,  and  for  the  safe  keeping  and 
maintenance,  and  the  education,  when  required,  of  the  in* 
competent  person  and  his  family. 

2  2822*  The  jurisdiction,  specified  in  the  last  two  sections, 
mnst  be  exercised  by  means  of  a  committee  of  the  person,  or 
a  committee  of  the  property,  or  of  a  particular  portion  of  the 
property,  of  the  incompetent  person,  appointed  as  prescribed 
in  this  title.  The  eowmittee  of  the  person  and  the  com- 
mittee of  the  property  may  be  the  same  individual,  or  dif- 
ferent individuals,  in  the  discretion  of  the  court. 

§  2828*  [Am*d  1896.]  An  appUcAtion  for  the  appoint- 
ment of  such  a  coiumittee  must  be  made  by  petition,  which 
may  be  presented  by  any  person.  Except  as  provined  in  the 
next  Kection,  where  the  application  is  made  to  the  supreme 
court,  the  pet  tion  niubt  be  presented  at  a  special  term  held 
within  the  judicial  district,  or  to  a  justice  of  said  court  with- 
in such  judici>il  district  iit  chambers,  where  the  person  al- 
leged to  be  iDcomp<;tent  resides;  or  if  he  is  not  a  resident  of 
the  State,  or  the  place  of  his  residence  can  not  be  ascertained, 
where  some  of  his  property  is  situated,  or  the  State  insiitu« 
tion  18  situated  of  which  he  is  an  inmate. 

§  2828  (a%  Appiicatloii  when  ineompetent  pergon  to 
la  a  8tate  intitliauoii  $  potiUoB^  by  whom  made  ;  eontents 
and  prooeeding«  niion  )»rv8entMtlun  thereof.  [AdiUd  1895. 
^tn'a  1897.] -Where  an  incumpetentperRon  has  been  com- 
mitted to  a  state  institution  in  any  mnnner  proTided  by  law* 
and  is  an  inmate  ther««of,  the  petiti  n  ibay  be  presented  on 
behalf  of  the  stnte  by  a  state  officer  having  special  jurisdio- 
tiou  over  the  institution  where  the  incompent  person  ia 
confined  or  the  superintendent  or  acting  superintendent  of 
said  institution  ;  the  petition  must  be  in  writing  and  verified 
by  the  affidavit  of  the  petitioner  or  his  attorney,  to  the  effect 
that  the  matters  therein  stated  are  true  to  the  best  of  his 
information  or  belief ;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  hai 
been  legally  oominitted  to  a  state  institution  over  which  the 
petitioner  has  special  jurisdiction,  or  of  which  he  is  super- 
intendent or  acting  buperintendent,  find  is  at  the  time  an 
inmate  thereof  ;  it  must  also  state  the  institution  in  which 
he  is  an  inmate,  the  date  of  his  admission,  his  last  known 
place  of  residence,  the  name  and  residence  of  the  husband 
or  wife,  if  any,  of  sueh  person,  and  if  there  be  none,  the 
name  and  residence  of  the  next  of  kin  of  sui  h  person  living 
in  this  state  so  far  as  known  to  the  petitioner ;  the  nature, 
extent  and  inoome  of  his  property,  so  far  as  the  same  is 
known  to  the  petitioner,  or  can  with  reasonable  diligence  be 
ascertained  by  him.  The  petition  may  be  presented  to  the 
supreme  court  at  any  special  term  thereof,  held  either  in  the 
judicial  district  in  whidi  such  incompetent  person  last  re- 
sided, or  in  the  district  in  which  the  state  Institation  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the 
supreme  court  at  chambers  withm  such  judicial  district. 
Notice  of  the  presentation  of  such  petition  shall  be  person- 
ally giyen  to  such  person,  and  also  to  the  husband  or  wife, 
i  any,  or  if  none  to  ibe  next  of  kin  named  in  the  petition. 
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and  to  the  officer  in  charge  of  the  institution  in  which 
anch  person  is  an  inmate.  Upon  the  presentation  of  saoh 
petition,  and  proof  of  the  service  of  snch  notice,  the  court 
or  justice  may,  it  satisfied  of  the  truth  of  the  facts  required 
to  be  stated  in  such  ].etition,  immediately  a* 'poiot  a  com- 
mittee of  the  person  or  property,  or  both,  of  such  incom- 
petent person  or  may  require  any  further  proof  vfhich  it  or 
ne  may  deem  necessary  before  making  such  appointment. 

§  2328  (bl.  [Added  1895.]— Upon  the  pieseutation  of  a 
petition  and  the  appointment  of  a  committe  ,  as  proTided  in 
section  three  thousand  three  hundred  and  twenty-three  (a), 
the  court  or  justice  may  award  costs  of  the  proceeding,  not 
exceeding  twenty-five  dollars  in  addition  to  necessary  dis- 
bursements, to  the  petitioner,  payable  from  the  estate  of  the 
incompetent  person,  and  upon  denial  of  an  application  to 
set  the  same  aside,  costs  as  of  a  motion. 

§  2S24.  Where  the  incompetent  person  has  property, 
which  may  be  endangered  in  consequence  of  his  incom- 
petency, and  no  relative  or  other  person  applies  for  the  ap- 
pointment of  a  eommittee  of  his  property,  the  overseer  or 
superintendent  of  the  poor  of  the  town,  district,  coun^,  or 
city,  in  which  he  resides,  or,  where  there  is  no  such  officer, 
the  officer  or  officers  performing  corresponding  functions 
nnder  another  official  title,  must  apply  to  the  proper  court, 
for  the  appointment  of  such  a  committee.  The  expenses 
of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses 
of  those  officers  are  audited  and  allowed. 

10  afisc.662.  §  2826.  [Am'd  1891.]  The  petition  must  be  in  writing, 
«nd  verified  by  the  affidavit  of  the  petitioner,  or  his  attor- 
ney, to  the  effect  that  the  matters  of  fact  therein  stated  are 
true.  It  must  be  accompanied  with  proof,  by  affidavit,  that 
the  case  is  one  of  those  specified  in  this  title.  It  must  set 
forth  the  names  and  residences  of  the  husband  or  wife,  if 
any,  and  of  the  next  of  kin  and  heirs  of  the  person  alleged 
to  be  incompetent,  as  far  as  the  same  are  known  to  the 
petitioner,  or  can,  with  reasonable  diligence,  be  ascertaired 
by  him,  and  also  the  probable  value  of  the  properly  pos- 
sessed and  owned  by  the  alleged  incompetent  person,  and 
what  property  has  been  conveyed  during  said  alleged  incom- 
petency and  to  whom,  and  its  value  and  what  oonsideiation 
was  paid  for  it,  if  any,  or  was  agreed  to  be  paid.  The  court 
must,  unless  sufficient  reasons  for  dispensing  therewith  are 
set  forth  in  the  petition  or  accompanying  affidavit,  require 
notice  of  the  presentation  of  the  petition  to  be  given  to  the 
husband  or  wife,  if  any,  or  to  one  or  more  relatives  of  the 
person  alleged  to  be  incompetent,  or  to  an  officer  specified 
m  the  last  section.    Whei7.  notice  is  required,  it  may  be  given 
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in  aoy  manner  which  the  oonrt  deems  proper  ;  and  for  that 
purpose,  the  hearing  may  be  adjonmed  to  a  sabseqaent  day, 
or  to  another  term  at  which  the  petition  might  have  beea 
presented. 

§  2826*  Where  the  person,  alleged  to  be  incompetent^ 
resides  withont  the  State,  and  within  the  United  States,  and 
a  committee  or  guardian  of  his  property  has  been  duly  ap- 
pointed, parsnant  to  the  laws  of  the  state  or  territory  where 
he  resides,  the  court  may,  in  its  discretion,  make  an  order, 
appointing  the  foreign  committee,  or  foreign  gnardian,  the 
committee  of  all,  or  of  a  particular  portion,  of  the  property 
of  the  incompetent  person,  within  the  State,  upon  hi^  giTing 
such  security  for  the  discharge  of  his  trust,  as  the  court 
thinks  proper. 
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$2827.  lAm*dlS9lt  1895,  amendmmt  io  take  ^ed  Jan- 
Mary  1.  1896.]  Unless  an  order  is  made  as  presoribed  in  the 
last  section,  if  it  pre.saaiptively  appears,  to  the  satisfiiction 
of  the  oonrt  from  the  petition  and  the  proofs  a  'companying 
it  that  the  case  is  one  of  those  specifiei  in  tbis  title,  and  that 
a  comiaittee  ought,  in  the  exercise  of  a  sonnd  (discretion,  to 
be  appointed,  the  coart  mast  make  an  order  directing  either: 

1.  That  a  commission  issue,  as  prescribed  in  the  next  sec- 
tion to  one  or  more  fit  persons  designated  in  the  order,  or 

2.  That  the  question  of  fact  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for 
the  appointment  of  a  committee,  be  tried  by  a  jury  at  a  trial 
term  of  the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and 
accompanying  affidavits  that  any  person  or  persons  hsTing 
acquired  ftom  the  alleged  incompetent  person,  real  or  per- 
sonal property  during  the  time  of  such  alleged  iucompetoncy 
without  adequate  consideration,  the  court  may  issue  an  or- 
der, with  or  without  security  restraining  such  person  or  per- 
sons from  selling,  assigning,  disposing  of  or  incumbering 
said  property,  or  confessing  judgment  which  shall  become  a 
lien  upon  said  property  during  the  pendency  of  the  proceed- 
ing for  the  appointment  of  a  committee,  and  said  order  may 
in  the  discretion  of  the  court  be  continued  for  ten  days'after 
the  appointment  of  such  committee.  Notice  of  the  execution 
of  the  commission  shall  be. given  to  the  person  or  persons 
enjoined  in  such  manner  as  the  court  may  direct. 

§  2828.  The  commission  must  direct  the  commissioDers 
to  cause  the  sheriff  of  a  county  specified  therein,  to  procure 
a  jury;  and  that  they  inquire,  by  the  jury,  into  the  matters 
set  forth  in  the  petition;  and  also  into  the  Yidue  of  the  real 
and  personal  property  of  the  person  alleged  to  be  incompe- 
tent, and  the  amount  of  his  income.  It  may  contain  such 
other  directions,  with  respect  to  the  subjects  of  inquiry,  or 
the  manner  of  executing  the  commission,  as  the  court  directs 
to  be  inserted  therein. 

§  2829*  Each  commissioner,  before  entering  upon  the 
execution  of  his  duties,  must  subscribe  and  take,  before  one 
of  the  officers  specified  in  section  eight  hundred  and  forty- 
two  of  this  act.  and  file  with  the  clerk,  an  oath,  faithfully, 
honestly,  and  impartially  to  discharge  the  trust  committed 
to  him.  If  a  commissioner  becomes  incompetent,  or  neglects 
or  refuses  to  serye,  or  removes  from  the^tate,  the  court  may 
remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal,  or  resignation. 

§  2380.  [Am'd  1895,  amendment  to  take  ^ect  January  1, 
1896.]  The  commissioners,  or  a  majority  of  them,  roustjim- 
mediately  issue  a  precept  to  the  sheriff,  designated  in  the 
commission,  requiring  him  to  notify,  not  less  than  twelve 
nor  more  than  twenty-four  indifferent  persons,  qualified  to 
serve,  and  not  exempt  from  serving,  as  trial  jurois  in  the 
same  court,  to  appear  before  the  commissioiicrs,  at  a  speci- 
fied time  and  pla  e,  within  tho  count>,  to  make  iuquiry,  as 
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commanded  by  the  eommisfdon.  The  sheriif  mnst  notify  the 
jurors  aocordingl^r;  and  must  retnm  the  precept,  and  the 
names  of  the  persons  notified,  to  the  commissioners,  at  the 
time  and  place  specified  in  the  precept  The  commissioners, 
or  a  majority  of  ihem,  mnst  determine  a  challenge  made  to 
ajnror.  Upon  the  failure  to  attend,  of  a  person  who  has 
been  dniy  notified,  his  attendance  may  be  compel'ed ;  and  he 
loay  be  punished  by  the  coart  for  a  contempt,  as  where  a 
jnror,  duly  notified,  fails  to  atteo  data  trial  term  of  the  court. 
The  commissioners  may  require  a  sheriff  to  cause  a  talesman 
to  attend,  in  place  of  a  juror  notified,  and  not  attending,  or 
who  is  excused  or  discharged;  or  they  may  adjourn  the  pro- 
ceedings, for  the  purpose  of  punishing  the  defaulting  jnror, 
or  compelling  his  attendance.  But  it  is  not  necessary  to 
oanse  any  talesman'to  attend,  if  at  least  twelve  of  tiie  persons, 
notified  by  the  sheriff,  appear  and  are  sworn. 

• 

§  2881*  All  the  commissioners  must  attend  and  preside 
at  the  hearing,  and  they  or  a  mojority  of  them,  have,  with 
respect  to  the  procef  dingH  upon  the  hearing,  all  the  power 
ana  authority  of  a  judge  of  the  court,  holding  a  trial  term, 
suUect  to  the  directions  containedin  tbe  commission.  Either 
of  the  commissioners  muy  administer  the  usual  oath  to  the 
jurors.  At  least  twelve  jurors  must  concur  in  a  finding.  If 
twelve  do  not  concur,  the  jurors  must  report  their  disagree- 
ment to  the  oommiasioners,  who  must  thereupon  discharge 
them,  and  issue  a  new  precept  to  the  sheriff,*  to  procure  an- 
other jury. 

§  2332.  The  inquisition  must  be  signed  by  the  jurors 
eoucurring  therein,  and  by  the  commissioners,  or  a  majority 
of  them,  and  annexed  to  the  commission.  The  commission 
and  inijnisition  must  be  returned  by  the  commissioners,  and 
filed  with  the  derk. 

§  23H8*  The  commissioners  are  entitled  to  snoh  oompen- 
sation  for  their  services,  as  the  court  directs.  The  jurors 
are  entitled  to  the  s  ime  compensation,  aa  jurors  upon  the 
trial  of  an  issue  in  an  action  in  the  same  court.  The  peti- 
tioner must  pay  the  compensation  of  the  commissioners, 
sheriff,  and  jurors. 

1 2834.  lAm*d  1895,  am»ndtMni  io  iake  egM  January  I, 
1896.]  Where  an  order  is  made,  directing  the  trial,  by  a  jury, 
at  a  trial  term  of  the  questions  of  fact,  arising  upon  tho  com- 
petency ot  the  person,  with  respect  to  whom  ^be  petition 
prays  far  the  appointment  of  a  committee,  the  order  must 
state,  distinctly  and  plainly,  the  quentiouH  of  fact  to  be  tried; 
which  may  be  settled  as  where  an  order  for  a  similar  tritil  is 
made  in  an  action.  The  court  may,  in  th  it  or  in  a  subse- 
quent order,  direct  that  notice  of  the  trial  be  given  to  such 
persons,  and  in  such  a  manner  as  is  deemed  proper.  The 
trial  must  be  reviewed  in  the  same  manner,  with  like  effect, 
^d,  except  ns  otherwise  diieotedin  the  order,  the  proceedings 
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thereupon  are,  in  all  respeots,  the  same,  as  where  qoeetioiu 
of  fact  are  tried,  pursaant  to  on  order  for  that  purpose.  The 
oonit  may  make  inqniry,  by  means  of  a  reference  or  other- 
wise, as  it  thinl^s  proper,  with  respect  to  any  matter,  not  in- 
YoWed  in  the  questions  tried  by  tne  jury,  tbe  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.    The 
expenses  of  the  trial,  and  of  such  an  inquiry,  must  be  paid 
by  the  petilicner. 
37  Hon,  480.      I  2835*     [Am'd  1895,  amendmeni  io  take  effect  January  1, 
aoAbb.M.c.   1896.]    Where  the  petition  alleges  that  tbe  person,  with  re- 
6^  Y  Sqpp    ^P^^^  ^  whom  it  prays  for  the  appointment  of  a  committee, 
720.'  *  is  iucompetent,  by  reason  of  lunacy,  the  inqairy  with  respect 

to  his  competency,  upon  the  execution  of  a  commission,  or 
the  trial  at  a  trial  term,  as  prescribed  in  this  title,  must  be 
confined  to  the  question,  whether  he  is  so  incompetent,  at 
the  time  of  the  inquiry;  and  testimony  respecting  anything 
said  or  done  by  him,  or  his  demeanor  or  state  of  mind  more 
than  two  years  before  the  hearing  or  trial,  shall  not  be  re- 
ceived as  proof  of  lunacy,  unless  the  court  otherwise  speci- 
ally directs,  in  the  order  grautiDg  the  commission,  or  direct- 
ing the  trial  by  jury. 
01  Han,  138.  ^  2836.  Upon  the  return  of  the  commission,  with  the  in- 
^^te  BeD  Q'**^^*^*^^  taken  thereunder,  or  the  rendering  of  the  Terdict 
8341  of  the  jury,  upon  the  questions  submitted  to  it  by  the  order 
for  a  trial  by  a  jury,  the  couit  must  either  direct  a  new  trial 
or  hearing,  or  make  such  a  final  order  upon  the  petition,  as 
j  astice  requires.  Where  a  final  order  is  made,  dismissing  a 
potition,  tne  court  may,  in  its  discretion,  award  in  the  order 
a  fixed  sam,  as  costs,  not  exceeding  fitty  dollars  and  dis- 
bursements, to  be  paid  by  the  petitioner  to  the  adrerse  party. 
Where  a  committee  of  the  property  is  appointed,  the  court 
must  direct  the  payment  by  him,  out  of  the  funds  in  his 
hands,  of  the  necessary  disbursements  of  the  petitioner,  and 
of  snch  a  sum,  for  his  costs  and  counsel  fees,  as  it  thinks 
re  isonable;  and  it  may,  in  its  discretion,  direct  the  committee 
to  pay  a  sum,  not  exceeding  fifty  dollars  and  disbursements, 
io  the  attorney  for  any  adverae  party. 

§  2336  (a).  [Added  1895.]  Sections  two  thousand  three 
hundred  and  twenty-fiye  to  two  thousand  three  hundred  and 
thirty-six,  both  inclusiYC,  of  thii  title  shall  not  apply  to  ap- 
plications for  the  appointment  of  a  committee  made  by  it  on 
behalfiof  the  State  to  secure  reimbursement,  in  whole  or  in 
part,  for  maintenance  and  support  in  a  State  ins^tution. 

S  2387.  [Arn^d  1887.]  The  proyisions  of  article  first  of 
title  seventh  and  section  two  thousand  five  hundred  and 
ninety-fire  of  article  fifth  of  tiUe  second  of  chapter  eighteenth 
of  this  act,  respecting  the  security  to  be  given  by  the  guard- 
ian of  the  person  or  of  the  property  of  an  infant,  appointed 
bv  a  surrogate's  court,  apply  to  a  committee  of  the  person  or 
of  the  property,  appointed  hs  prescribed  in  this  article.  A 
committee  of  tiie  property  cannot  enter  upon  the  execution 
of  his  amies,  until  secnrity  is  given  as  prescribed  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the 
execution  of  his  duties  until  security  is  giyen,  if  required  by 
the  court. 
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§  2888.  [Am'd  1890,  1895,  amendmeni  to  lake  effect  January 
1,  1896.]  A  oommittee  of  the  property  is  entitled  to  tho 
Eame  oompensation  as  an  executor  or  administrator.  But  in 
a  specinl  case  where  his  services  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  county  court  within 
the  county  may  allow  him  such  an  additional  compensation 
for  such  additional  services  as  it  deems  just.  The  compensa- 
tion of  a  committee  of  the  person  must  oe  fixed  by  the  court 
and  paid  by  the  committee  of  the  property,  if  any,  out  of  the 
funds  in  hin  hands.  The  additional  compensatiou  authorized 
by  this  section  may  be  allowed  to  the  committee  upon  anj 
judicial  settlement  made  by  him,  and  shall  be  for  such  addi. 
ti'^nal  Heryices  up  to  andiucluding  such  settlement. 

2  -839*  A  committee,  either  of  the  person  or  of  the  ^^-^^j^  4^. 
property,  is  subject  to  the  direction  and  control  of  the  court  g  mXmo.  COS. ' 
by  which  he  was  appointed,  witU  respect  to  the  execution  of 
bib  dutits;  and  he  may  be  suspended^  removed,  or  allowed 
to  resign,  in  the  discretion  of  the  court.  A  vacancy  created 
by  death,  removiJ,  or  renignation,  may  be  filled  by  the  court. 
But  a  committee  of  the  property  cannot  alien,  mortgage  or 
otherwise  dispone  of,  real  property,  except  to  lease  it  for  a 
term  not  exceeding  five  years,  without  the  specinl  direction 
of  the  court,  obtained  upon  proceedings  taken  for  that  pur- 
pose, as  prescribed  in  title  seventh  of  this  chapter. 

§  2840«    A  committee  of  tne  propeity,  appointed  as  pre-   is  Olv.  Pro. 
scribed  in  this  title  may  maintain,  in  his  own  name,  aiding  |^^ 
his  official  title,  any  action  or  special  proceeding,  which  the  39^^^'     ^' 
person,  with  respect  to  whom  he  is  appointed,  might  have  90  Unn,  601. 
maintained,  if  the  appointment  had  not  been  made. 

9  2841.  [Am'd  1894.]  The  provisions  of  article  two  of 
title  seven  of  chapter  eighteen  of  this  act,  requiring  the  gen- 
end  guardian  of  an  infant's  property,  appointed  by  a  surro- 
gate's court,  to  file  in  the  month  of  January  in  each  year  an 
mventory,  account  and  affidavit  and  prescribing  the  form  of 
the  papers  so  to  be  filed,  apply  to  a  committee  of  the  prop- 
erty appointed,  as  prescribed  in  this  title.  For  the  purpose 
of  makmg  that  apiilication  the  committee  is  deemed  a  general 
guardian  of  the  property;  the  person  with  resptct  to  whom 
he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be  » 
filed  in  the  office  of  the  clerk  of  the  court  by  which  the  com. 
mittee  w  as  appointed,  or  if  he  was  appointed  by  the  supreme 
court,  in  the  clerk's  office  where  the  order  appointing  him  is 
entered.  In  every  case  where  t\  committee  nas  used  or  em- 
ployed the  services  of  an  incompetent  person,  with  respect 
to  whom  he  has  been  appointed  a  committee,  or  where 
moneys  have  been  earned  by  or  received  on  behalf  of  such 
incompetent  person,  the  committee  must  account  for  any 
moneys  so  earned  or  derived  from  such  services,  the  same  as 
for  other  property  or  assets  of  tiie  incompetent  person. 

I  2842.  [Am*d  1895,  amendment  to  take  effect  September  1, 
1895.]  In  the  month  of  February  of  each  year,  the  presiding 
judge  of  the  court  by  which  the  committee  of  the  property 
was  appointed,  or  if  he  was  appointed  by  the  supreme  cour^ 
the  county  judge  of  the  county  where  the  order  appointing 
him  is  entered,  must  examine  or  cause  to  be  examined  under 
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his  directioii  all  accounts  and  InTenioriea  filed  bj  commiiteefl 
of  the  person  and  property  since  the  first  day  of  February  of 
t'je  preceding  year.  It  it  appears  upon  the  examination  that 
a  committee  appointed  as  prescribed  in  this  title  has  omitted 
to  file  his  annual  inventory  pr  accounting  or  the  affidavit 
relating  thereto,  as  prescribed  in  the  last  section ;  or  if  the 
judge  Ib  of  the  opinion  that  the  interest  of  the  person  witli 
respect  to  whom  the  committee  was  appointed  requires  that 
he  Rhould  render  a  more  full  or  satisfactory  inventory  or  ac- 
count, the  jadge  must  make  an  order  requiring  the  committee 
to  supply  the  deficiency,  and  also  in  his  discretion  personally 
to  pay  the  expense  of  serving  the  order  upon  him.  An  order 
so  made  may  oe  entered  and  enforced,  and  the  failure  to  obey 
it  luay  be  punished  as  if  it  were  made  by  the  court.  Where 
the  committee  foils  to  comply  with  the  order  within  three 
months  after  it  is  made,  or  where  tbe  judge  has  reason  to 
believe  that  sufficient  canse  exists  for  the  removal  of  the 
committee,  the  judge  may,  in  his  discretion,  appoint  a  fit 
person  special  guardian  of  the  incompetent  person  with  re- 
spect to  whom  the  committee  was  appointed,  for  the  purpose 
of  filling  a  petition  m  his  behalf  for  the  removal  of  the  com- 
mittee and  prosecuting  the  necessary  proceedings  for  that 
purpose.  The  committee  may  be  compelled,  in  the  discre- 
tion of  the  court,  to  pay  personally  the  costs  of  the  proceed- 
ings so  instituted.  The  committee  of  the  property  of  an 
incompetent  person  appointed  as  prescribed  in  this  title, 
may  at^any  time  in  the  discretion  of  the  conrt  making  such 
appointment,  render  to  snch  court  an  intermediate  judicial 
account  of  all  his  proceedings  affecting  the  property  of  the 
incompetent  person  to  the  date  of  the  filing  tnereof;  and  said 
account  shall  be  then  judicially  adjusted,  determined  and 
filed;  and  the  same  shall  be  in  all  respects  a  final  judicial 
account  of  the  proceedings  of  said  committee  affecting  said 
property  to  that  time.  Notice  of  the  apnlication  for  such 
intermediate  accounting  shall  be  given  in  tne  manner  in  whieh 
and  to  the  persons  to  whom  notice  of  application  for  the  ap- 
pointment of  a  committee  of  the  person  or  property  of  an 
alleged  lunatic,  idiot,  or  habitual  drunkard  is  required  to  be 
'  given  by  title  six  of  chapter  seventeen  of  Uie  code  of  civil 

Sroceduro.  llie  court  shall  have  power  and  it  shall  be  its 
uty,  if,  in  its  discretion,  the  interests  of  the  person  with 
respect  to  whom  the  committee  was  appointed,  require  it,  to 
appoint  a  suitable  person  as  special  guardian  of  the  incom- 
petent pernon  for  the  protection  of  his  rights  and  intereata 
in  snid  proceeding. 

138  N.T.  160.  §  2343«  Where  a  person,  with  respect  to  whom  a  eom» 
mittee  is  appointed,  as  prescribed  m  this  title,  becomes 
competent  to  manage  himself  or  his  affairs,  the  court  must 
make  an  order,  discharging  the  committee  pf  his  property, 
or  the  committee  of  his  person,  or  both  as  the  case  requires; 
and  requiring  the  former  committee  to  restore  to  him  the 
property  remaining  in  the  committee's  hands.  Thereupon 
the  property  must  be  restored  accordingly. 

17  V.  T.  §  2  i44«     Where  a  person  of  whose  property  a  committee 

^****^b'  has  been  appointed,  as  prescribed  in  this  title,  dies  dorinff 
his  incompetency,  the  power  of  the  committee  ceases;  and 
the  property  of  the  decedent  must  be  administered  and  dis- 
posed of.  as  if  a  committee  had  not  been  appointed* 


^ 
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TITLE  TIL 

Proteedingi  for  the  disponiion  of  the  real  property  of  an 

.    infant,  lunatic,  idiot,  or  habitual  drunkard, 

$  8845.  Action  to  compel  convey-  $  8856.  Final  order. 

ance.  2856.  Report  of  sole,  etc. 

2846.  Who  may  maintain  ac-  si857.  Certain   aalee,   etc.,  pro* 

tion.  hibltcd. 

8847.  Judgment ;  effect  thereof.  8868.  Effect  of  conTeyaoce,  etc. 

8848.  Application  to  dispose  of  8860   Proceeds  of  sale  deemed 

real  property ;  in  what  real  property. 

cases.  2860.  Infant  deemed  a  ward  of 

8349.  Id. ;  by  whom.  coart. 

8860.  Contents  of  petition.  8861.  Disposition  of  proceeds ; 

2851.  Bond    of    commitiee    of  accounting. 

lunatic,  etc.  8863.  Particular  estates  ;  when 

28(SI.  Id. ;    of  guardian  of  in-  incladed  in  sales. 

fant  8868.  Id. ;  when   belonging   to 

8888.  Bond  ;  bow  prosecuted.  infant,  ctt. 

8854.  Beference  to  inquire  into  8864.  Debts  of  infant,  etc,  to  ba 

the  application.  paid  equally. 

§  2846.  In  either  of  the  following  cases,  an  action  may   ia63V.T.  16 
be  maintained  against  an  infant,  or  a  person  incompetent  to 
manage  his  affairs  h^  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  procure  a  judgment,  directmg  a  convey- 
ance of  real  proj)erty,  or  of  an  interest  in  real  property : 

1.  Where  tlie  infant  or  incompetent  person  is  seized  or 
possessed  of  the  real  property,  or  interest  in  real  property, 
by  way  of  mort^^e,  or  only  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of 
the  real  property,  or  interest  in  real  property,  has  been 
made ;  but  a  conveyance  thereof  cannot  be  made,  by  reason 
of  the  infancy  or  incompetency  of  the  person  in  whom  the 
title  is  vested. 

§  2846.  [Am'd  1882.1  An  action  may  be  maintained^ 
in  a  case  specified  in  the  last  section,  by  a  person  entitled  to 
the  conveyance ;  and  also  in  a  case  specified  in  subdivision 
second  of  that  section,  by  the  executor  or  administrator  of 
the  person  who  made  the  contract,  or  of  a  person  who  died 
seized  or  possessed  of  the  real  property,  or  interest  in  real 
property,  or  by  an  heir  or  devisee  of  either  of  those  persons, 
to  whom  the  real  property  has  descended,  or  was  devised. 
The  action  may  be  maintained  by  the  committee  of  the 
lunatic  or  other  incompetent  person;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent 
person,  as  required  by  law,  where  an  infant  is  defendant, 
and  the  proceedings  are  the  same  as  in  a  like  action  against 
an  infant. 

§  2847.  A  judgment,  directing  such  a  conveyance,  shall 
not  be  rendered,  unless  the  court,  after  hearing  the  parties, 
is  satisfied  that  the  conveyance  ought  to  be  made.  Upon 
rendering  final  judgment  to  that  effect,  the  court  has  power 
to  direct  the  guardjan  of  the  infant's  property,  or  the  com 
mittee  of  tlie  property  of  the  lunatic  or  other  incompetent 
person,  or  a  special  guardian  appointed  in  tlie  action,  to  ex- 
ecute any  conveyance,  or  to  do  any  other  act,  which  is  nec- 
essary, in  order  to  carry  the  judgment  into  effect. 
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M  Abb.  H.       §  2348.  [.4m'(il890,   1893.]  In  either  of  iL  foUowing 

^-  ^'^'  c  .8w'8  real  property,  or  a  term  etitate  or  other  interest  in  real 

17  Misc. Mi.  property,  or  an  inohoate  right  of  dower  in  real  property, 

b.-longin;;  to  an  iufant  or  a  person  incompetent  to  manage 

Lis  afiaird  by  reason  of  lunacy,  idiccy  or  habitual  drunken - 

ne  s,  may  be  8<  Li,  conveyed,  mortgaged,  released  or  leased, 

as  prescribed  in  the  foUowiug  sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the 
real  property,  of  the  infant  or  incompetent  person,  are,  to- 
geth  r.  insufficient  for  the  payment  of  his  debts,  or  for  the 
mnintennnce  and  necessary  education  of  himself  and  his 
family. 

2.  Where  the  interests  of  the  infant  or  incompetent  person 
require  or  will  be  substantially  promoted  by  such  disposi- 
tion, on  account  of  the  real  property  or  term,  or  estate,  or 
other  interest  in  real  property  being  exposed  to  waste  or 
dilapi-iation;  or  being  wholly  uoproduotive,  or  for  the  pur- 
pose of  raising  funds  to  presei've  or  t6  ituproYe  the  same, 
or  for  oiher  peculiar  reasons,  or  on  account  of  other  pecu- 
liar circumstances. 


B  Dem.  273.  3.  Where  an  action  might  be  maintained  against  the  infant 
or  incompetent  person,  to  procure  a  pudgment^  directing 
the  conveyance  of  the  real  property  or  interest  in  real  prop- 
erty, as  prescribed  in  sections  twenty-three  hundrea  and 
forty-five  and  twenty-three  hundred  and  forty-six  of  this 
act. 


§  2349*  An  application,  in  either  of  the  cases  prescribed 
in  the  last  section,  must  be  made  by  the  petition  of  the  gen- 
eral guardian,  or  the  guardian  of  the  property  of  the  iuiant; 
or  by  the  committee  of  the  property  of  the  lunatic  or  other 
in  u>m patent  person;  or  by  any  relative,  or  other  person,  in 
behilf  of  either.  Where  the  application  is  in  behalf  of  an 
iufant  cf  the  age  of  fourteen  years  or  upwards,  the  infant 
miiBt  join  therein.  Wbere  the  application  is  made  to  the 
supreme  court,  the  petition  must  be  presented  at  a  term 
held  within  the  judicial  district,  in  which  the  property  or  a 
part  thereof,  is  situated. 


§  2350.  [-4m'dl893.]  The  petition  must  be  Terified  in 
like  manner  as  a  verified  pleading  in  an  action  in  the  supreme 
ourt.  It  must  set  forth  the  grounds  of  the  application; 
and  in  a  c«se  specified  in  subdivisions  first  and  second  of 
the  last  section  but  one,  other  than  a  case  where  the  applica- 
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iioD  18  made  for  the  sule  of  an  unrlivided  interest  of  tLe  in- 
fant or  incompetent  person  in  one  or  more^iurods  of  land 
in  order  to  ayoi  I  aa  action  of  partition  on  tbe  purt  of  his 
oo-tenants,  it  must  also  state  tbe  particulars  aLd  value  of  the 
real  and  personal  property,  aud  the  amo.int  of  the  im^on  e 
of  the  infant  or  incompetent  person;  the  disposition  which 
has  been  ninde  of  hlH  personal  prop«^rty,  and  tm  account  of 
the  debts  or  demands,  if  any,  existing  against  his  estate. 
In  the  case  above  specified  where  the  application  is  made 
for  the  sa'e  of  an  undiv.deJ  interest  of  the  infant  or  incom- 
petent person,  thei^etition  mast  state  th  '  particulars  nnd 
value  of  the  real  property  in  respect  to  which  a  sale  is 
desired. 


I  2351-  [Am*d  1893.]  An  application  to  sell,  mortgage, 
or  lease  rral  property,  or  an  inteiCKt  in  real  property,  of  a 
lunatic,  idiot,  or  habitu  1  drunkard,  cannot  be  grante(t,  un- 
less a  committee  of  his  property  has  been  appointed.  Upon 
stijh  an  application,  if  it  is  made  by  the  committee,  the  court 
must  make  an  order,  directing  him  to  file  with  the  clerk  a 
bond,  in  such  an  form,  in  such  a  amount,  nnd  with  such 
sureties,  as  it  directs,  conditione  i  f  r  the  faithful  discharge 
of  his  trust ;  for  the  paying  over  and  investing  of,  and 
accounting  for,  all  money  receiyed  by  him  in  the  special 
proceeding,  according  to  the  direction  of  any  court  having 
authority  to  give  directions  in  the  premises;  and  for  the 
observance  of  the  directions  of  the  court,  in  relation  to  the 
trust.  If  t!ie  application  is  made  by  any  other  person,  an 
order  must  be  made  thereupon,  requiring  the  committee  to 
show  cause  why  he  shohld  not  file  such  a  bond.  If,  after 
hearing  the  committee,  the  court  is  of  opinion,  that  th'  re  is 
probable  caui^e  for  granting  the  application,  it  may  make  an 
order,  requiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  directed 
in  the  order,  it  may  appoint  a  suitable  person  to  be  the 
specinl  guar^an  of  the  incompetent  person,  with  respect  to 
the  proceedings ;  who  must  thereupon  file  such  a  bond. 
Where  an  amplication  is  made  to  release  an  inchoate  right  of 
dower,  npphcation  must  be  made  by  the  husband  of  the  luna- 
tic, iiiiot  or  habitual  drunkard  and  mny  be  made  before  or 
after  a  committee  has  been  appointed.  The  court  may  ap- 
point the  husband  special  guardian,  and  he  must  file  a  Dond 
as  herein  provided. 

§  2352-  [Am'd  1893.]  Upon  an  application  to  sell,  mort- 
gage or  lease  real  property  or  an  interest  in  real  property  of 
an  infant,  the  court  must  nppointa  suitable  pers*  n  to  be 
the  special  guardia:i  of  the  infant  with  resptct  to  the  pro- 
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oeediogs,  who  innst  thereupon  file  with  the  clt-rk  a  bond  as 
prescrioeri  in  the  last  section.  Any  tmsi.  e  m^'any  nnthor- 
ized  by  the  lavs  of  this  State  to  act  as  general  guardian  of 
estate  of  an  iufant  without  giving  secnrity  may' be  appointed 
snoh  special  gnardim  and  in  snch  case  the  conrtin  the  order 
of  appointment  may  dispense  with  the  giving  and  filing  of 
any  such  bonds. 

23  Abb.  N.       §  2353*  Upon  a  brea^^h  r  f  the  condition  of  a  bond,  given 
0.  15.    *     '    as  prescribed  in  either  ot  the  last  two  sections,  the  court 

must  direct  it  to  be  prosecatid  for  the  benefit  of  the  person 

injured. 

§  2354.  [Am'd  1893  ]  Upon  the  presentation  of  th« 
petition,  and  the  filing  of  the  bond,  where  the  filing  1 1 
such  a  bond  shall  be  necesary,  the  court  must  make  an 
or  ler  app Anting  a  suitable  person  a  referee  to  inquire 
into  the  meriis  of  the  app'ication.  The  referee  must  px- 
amine  into  the  truih  of  the  allegations  of  the  petition ; 
hear  the  allegations  and  proofs  of  all  persons  interested  in 
the  proprriy,  or  otherwise  interested  in  the  application;  a*  d 
report  his  opinion  thereuion,  together  with  the  testimony 
with  all  convenient  speed. 

§  2355-  [^m'd  1893.]  Upon  the  filing  of  the  referee's 
Tei>ort,  aud  after  examining  into  the  matter,  the  court  must 
make  a  final  order  upon  the  application.  In  a  proper 
case  a  final  order,  confirming  the  referee's  report,  must 
^reot  t'latther  alpr^peity  or  term,  estate  or  otherinterestin 
real  proneity,  or  a  part  thereof  or  an  lOi  hoate  light  of  d  wer 
therein,  as  is  necessary,  or  as  justice  requires,  the  mortgage, 
let  for  a  terra  of  years,  sold,  released,  or  convened  by  uie 
sp'cial  guardian  appointed,  as  prescribed  in  this  title,  or  by 
the  committ  e  of  tlie  property  of  tlte  lunatic  or  other  ineom*^- 
potent  person.  The  fin:il  order  must  also  contain  such  di- 
I'ections  respecting  the  time,  manner  and  conditions  of  the 
sUe,  release  or  conveyance  directed  thereby  as  the  court 
thinks  proper  to  insert  therein. 

§  2366-  [/4mVil893]  Before  a  sale,  mortgage,  release, 
or  l^ase  cm  be  made  pursuant  to  the  final  order,  the  special 
guardian  or  the  committee  mnstent  r  inloan  agreement 
therefor,  subject  to  the  approval  of  the  court;  and  must  re- 
port the  agreement  to  the  court  under  oath.  Upon  the  con- 
firmation thereof  by  the  order  of  the  c  >urt,  he  must  execute, 
as  directed  by  the  court,  a  de^d,  mortgage,  rebase  or 
lense.  Where  the  final  ordur  directs  ihe  execution  of  a 
(conveyance  in  the  first  instance,  for  the  purpose  of  fnl- 
BUing  a  contract,  or  because  the  property  is  held  by  way  of 
mortgage,  or  in  trust  only,  the  guardian  or  committee,  e^e^ 


^ 
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ou  icg  the  conyeyance  must  report  the  conyeyance  to  the 
ooart,  under  oath. 

§  235T'  RoaI  property,  or  an  interest  in  real  property, 
shall  not  be  sold,  leased,  or  mottgaged,  as  prescribed  in 
this  title,  contrary  to  the  provisions  of  a  will,  by  whicti 
it  WAS  devised,  or  of  a  oonveyaoce  or  other  instrument,  Ly 
which  it  was  transferred,  to  the  infant  or  incompete-t 
person. 

§  2368*  [Ani'd  1893.]  A  deed,  mortgage,  release  of  nn 
inchoate  ri^ht  of  dower,  or  lease  made,  in  good  faith,  afT 
prescribed  in  this  title  either  upon  an  application  in  be- 
half of  the  infant  or  an  incompetent  person,  or  pursuant  to 
the  directions  contained  in  a  iudgment  ren tiered  agtiinst 
him,  has  the  same  validity  and  effect,  as  if  executed  by  the 
psrson,  in  whose  behalf  it  was  executed,  and  as  it  the  infant 
was  of  full  age  or  the  lunatic,  idiot,  or  habitual  drunkard 
was  of  Boand  mind  and  competent  to  manage  bis  or  her 
affair  •>;  and  a  release  of  an  inchoate  right  of  dower  as  ait'wor. 
ized  by  tbis  title  shall  have  the  same  effect  as  if  the  wife 
ha  1  j  aoed  with  the  husband  in  a  deed  or  conveyance  of  the 
property  affected  thereby  and  had  duly  acknowledged  the 
same  in  the  manner  required  by  law  to  pa<s  the  estate  of 
married  women. 

§  2359.  [Am'd  1992.]  A  sale  of  real  property  or  of  an  UON.ZJfts 
interest  in  real  property  of  an  infant  or  incompetent  per- 
son, made  as  prescribed  in  this  title,  does  not  give  to  ifa« 
infant  or  incompetent  person  any  other  or  greater  interest 
in  the  proceeds  of  the  sale  than  he  or  she  had  in  the 
property  or  interest  sold.  Those  proceeds  are  deemed 
property  of  the  same  nature  as  the  est  te  or  iutt^rest  sold, 
untu  the  infant  arrives  at  full  age  or  the  incompetency  is 
removed.  If  the  infant  should  die  before  arriviug  at  full 
age,  or  the  incompetent  person  should  die  before  the  incom- 
petency IS  re  noved  not  leaving  any  pt-rsonal  property  or 
not  leavi'*g  sufficient  personal  pr  ipeHy  to  pay  funeral  ex- 
penses and  expenses  tnat  maybe  necessary  or  nece-sarily 
incurred,  then  in  either  or  each  case  the  proceeds  are  to 
be  deemed  personal  property  so  far  as  may  be  nece^snry  to 
pay  the  ianeral  and  other  necessary  exprnses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or 
court  having  jurisdiction  of  the  estate  of  deceas'  d,  to  an 
administrator  appointed  by  the  surrogate  to  administer 
upon  decedent's  estate,  and  after  paying  all  funeral  ex- 
penses and  expenses  of  administration  and  nny  indebted- 
ness, the  remainder,  if  any  there  be,  shall  upon  the  order  of 
the  surrogate,  be  paid  into  the  hands  of  the  trustee  who 
held  the  same  to  be  distributed  ns  the  law  directs.  This  act 
is  to  include  the  said  proceeds  of  any  infant  or  incompetent 
person  that  has  died  prior  to  this  amendment,  the  proceeds 
now  remaining  in  the  hand^  of  a  trustee.  ' 
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§  2360  From  the  time  of  ibe  filing  of  a  petitioii,  by 
or  in  behalf  of  aa  infant,  praying  for  a  <  order  directing  a 
oonveyanoe,  or  a  sale,  mortgage,  or  lease  of  bin  real  prop- 
erty, or  of  an  interest  in  real  property,  the  infant  is  con- 
sidered a  ward  of  the  court,  witn  respet^t  to  that  real  prop- 
erty or  interest,  and  the  income  and  proceeds  thereof. 

• 

§  236L  [Am*dl890,  1893.]  The  con rt  must,  by  order, 
direct  the  disposition  of  the  proceeds  of  such  a  sale,  mort- 
§Skge  or  leise.  It  must  direct  the  investment  of  any  portion 
thereof  belonging  to  the  infant  or  incompetent  person, 
which  is  not  needed  for  the  pnyment  of  debts,  or  the  safe- 
keep  ng  or  the  immediate  maintenance  ami  education  of 
himself  or  his  family,  or  for  the  pieservaiion  or  improve- 
ment  of  his  real  property  or  his  interest  in  re  il  property. 
It  mu  t  require  a  report,  under  oath,  of  the  disposition  and 
inv'Stnent  thereof,  to  be  male  as  soon  as  practicable, 
and  must  compel  periodical  accounts  to  be  rendered  there- 
after, by  Kuch  person,  ^ho  is  intrusted  with  the  proceeds, 
or  any  part  thereof.  Where  an  inchoate  right  of  dower  is 
released  as  prescribed  in  this  title,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale 
of  the  property  to  which  the  inchoate  ri^ht  of  dower  at- 
tached to  be  inve'ited  by  the  spe  ial  guardian,  or  paid 
into  the  court  to  be  held  for  the  benefit  of  the  husband 
during  his  life  and  upon  his  death  for  the  bent'fit  of  the 
wife  during  her  life,  or  the  court  may  direct  snid  amount 
to  be  paid  to  the  husbnnd  upon  his  giving  a  bond  in  the 
penalty  of  at  le  st  donble  the  amount  so  rec'-ived  for  such 
release  with  at  least  two  sureties  'who  shall  justify  in  doable 
the  amount  of  such  penalty,  conditioned  for  the  repayment 
as  the  court  shall  direct  by  his  executors  or  sdministratora 
of  such  amount  upon  the  death  of  the  husband. 

§  2362*  Where  the  real  property,  or  the  estate,  term, 
or  other  interest  in  real  property,  directed  to  be  sold,  is 
subject,  absolutely  or  contingently,  to  a  right  of  dower,  or 
an  estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the 
whole  or  any  part  thereof,  the  person,  having  the  prior 
right  or  estate,  may  manifest  in  writing  his  consent,  either 
to  receive,  from  the  proc.  eds  of  the  sale,  a  gross  8um,  to 
be  fixfcd  according  to  the  principles  of  law  apiniaible  to  an- 
nuities, in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  sh  re  of  the  proceeds  of  the  sale  invested, 
and  the  interest  thereof  paid  to  him,  from  the  time  of  the 
investment,  or  of  the  commencement  of  his  right  or  estate, 
as  justice  req aires,  until  the  determination  of  his  right  or 
estate.  Upon  filing  the  consent  with  the  clerk,  the  final 
order  may,  in  the  discretion  •£  the  court,  direct  a  sale  of 


§Pte,  2d64  INCOMPETENT'S  REAL  PROPERTY.  26S 


the  entire  property,  to  which  the  right  or  estate  attaches. 
In  such  a  case,  the  court  must,  after  the  sale,  ascertain  tiie 
value  of  the  right  or  interest  of  the  person  so  consenting ; 
and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as 
the  value,  or  the  investment  of  a  just  proportion  of  the 

Sroceeds,  and  the  payment  to  him  of  the  interest  thereof, 
lut  such  a  gross  sum  shall  not  be  paid,  nor  shall  such  an 
investment  be  made,  until  an  effectual  release  of  the  right 
or  estate  of  the  person  so  consenting,  executed  to  the  satis- 
faction of  the  court,  and  duly  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  has  been  fiJed  with  the  clerk. 

§  8868.  Where  the  interest  of  the  mfant,  or  of  the 
limatic  or  other  incompetent  person,  consists  of  a  right 
of  dower,  or  an  estate  for  life,  or  for  years,  the  final  order 
mav  authorize  the  special  guardian  or  committee  to  join, 
with  the  person  or  persons  holding  the  reversionary  estate, 
in  a  conveyance  of  the  property  to  which  the  interest  at- 
taches, so  as  to  release  the  right  of  dower,  or  fully  convey 
the  particular  estate,  on  receiving,  from  the  proceeds  of  the 
sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate  ;  and,  in  either  case,  to 
be  ascertained  as  prescribed  in  the  last  section.  Where  a 
proportion  of  the  proceeds  is  so  received  by  the  guardian  or 
committee,  for  investment,  the  final  order  must  provide 
for  the  investment  thereof,  until  the  determination  of  the 
particular  estate  ;  and  then  for  the  payment  thereof  to  the 
person  entitled  thereto. 

§  2364.  In  the  application  of  money,  arising  from  a 
sale,  mortgage,  or  lease,  made  for  the  purpose  of  paying 
debts,  as  prescribed  in  this  title,  the  special  guardian  of  the 
infant,  or  the  committee  of  the  property  of  the  incompetent 
person,  must  pay  all  debts,  in  equal  proportion,  without 
giving  a  preference  to  a  debt  founded  upon  a  specialty,  or 
upon  which  judgment  has  been  taken. 
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f  2882.  Bflect  of  party't  death,       {  8884.  LUbility    of   jMzty  who 
lunacy,  etc  ;    proceed-  rerokes. 

ingB  thereupon.  S386.  Limitation     of   recorery 

8888.  Bevocation  of  submission.  againAChim. 

8S86.  Apj^ication  of  this  tiUe. 

§  8866.  A  submission  of  a  controversy  to  arbitration 
ciemnot  be  made,  either  as  prescribed  in  tiiis  title  or  other- 
ivise,  in  either  of  the  following  cases : 

1  Where  one  of  the  parties  to  the  controversy  is  an  in- 
fant, or  a  person  incompetent  to  manage  his  affairs,  by  rea- 
son of  lunacy,  idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  to  an 
estate  in  real  property,  in  fee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submis- 
sion, has  knowingly  entered  into  the  same  with  a  person 
incapable  of  so  doing,  as  prescribed  in  subdivision  first  of 
this  section,  the  objection,  on  the  ground  of  incapacity, 
can  be  taken  only  in  behalf  of  the  person  so  incapacitated. 
And  the  second  subdivision  of  this  section  does  not  prevent 
.  the  submission  of  a  claim  to  an  estate  for  years,  or  other 
interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real 
property ;  or  of  a  controversy  respecting  the  partition  of 
rc»dproperty  between  joint  tenants  or  tenants  in  common  ; 
or  01  a  controversy  respecting  the  boundaries  of  lands,  or 
the  admeasurement  of  dower. 

M  Hun,  447.  §  2866.  Except  as  otherwise  prescribed  in  the  last  sec- 
66  N.T1848.  tion,  two  Or  more  persons  may,  by  an  instrument  in  writ- 
137K.T.290.  jjjg^  ^y|y  acknowle<lged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  l^  recorded,  submit,  to  the  arbitration 
of  one  or  more  arbitrators,  any  controversy,  existing  be- 
tween them  at  the  time  of  the  submission,  which  might  be 
the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the 
instrument,  shaU  be  rendered  upon  the  award,  made  pur 
8uant  to  the  submission.  If  the  supreme  court  is  thus 
specified,  the  submission  may  also  specify  the  county  in 
which  the  judgment  shall  be  entered.  If  it  does  not,  the 
judgment  may  be  entered  in  any  county. 

§  8867.  Where  a  submission  is  made  as  prescribed  in 
this  title,  an  additional  arbitrator  or  an  umpire  cannot  be 
selected  or  appointed,  unless  the  submission  expressly  so 
provides.  Where  a  submission,  made  either  as  prescnbed 
in  this  title  or  otherwise,  provides  that  two  or  more  arbi< 
tratora,  therein  designated,  may  select  or  appoint  a  person 
as  an  additional  arbitrator  or  as  an  umpire,  the  selection  or 
appointment  must  be  in  writing.  An  additional  arbitrator 
or  umpire  must  sit  with  the  original  arbitrators,  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection 
or  appointment,  the  matter  must  be  reheai-d,  unless  a  re- 
lieanng  is  waived  in  the  submission,  or  by  the  subsequeat 
written  consent  of  the  parties,  or  their  attorneys. 

%  S868.  Subject  to  the  terms  of  the  submission,  if  any 
are  specified  therein,  the  arbitrators,  selected  aa  prescribeo. 
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in  this  title,  must  appoint  a  time  and  place  for  the  hearing 
of  the  matter  submitted  to  them  ;  and  must  cause  notice 
thereof  to  be  given  to  each  of  the  parties.  The^r,  or  a 
majority  of  them,  may  adjourn  the  hearing  from  time  to 
time,  upon  the  application  of  either  party,  for  g^iod  cause 
shown,  er  upon  their  own  motion  ;  but  not  beyond  the  day 
fixed  in  the  submission  for  rendering  their  award,  unless 
the  time  so  fixed  is  extended  by  th3  written  consent  of  the 
{parties  to  the  submission,  or  their  attorneys. 

§8869.  Before  hearing  an^  testimony,  arbitrators  imn.t.bs, 
selected  either  as  prescribed  in  this  title  or  otiierwise  must 
be  sworn,  by  an  officer  designated  in  section  eight  hundred 
and  forty-two  of  this  act,  faithfully  and  fairly  to  hear  and 
examine  the  matters  in  controversy,  and  to  make  a  Just 
award,  according  to  the  best  of  their  understanding ;  unless 
the  oath  is  waiv^,  by  the  written  consent  of  the  parties  to 
the  submission,  or  their  attorneys. 

^  8870.  The  arbitrators,  selected  either  as  prescribed  in 
this  title,  or  otherwise,  or  a  majority  of  them,  may  require 
any  person  to  attend  before  tliem  as  a  witness ;  and  they 
have,  and  each  of  them  has,  the  same  powers,  with  respect 
to  all  the  proceedings  before  them,  which  are  conferred, 
by  the  provisions  of  title  second  of  chapter  ninth  of  this 
act,  upon  a  bonrd,  or  a  member  of  a  board,  authorized  by 
law  to  hear  testimony. 

§2871.  All  the  arbitrators,  selected  as  prescribed  in  soHnn,4fi; 
this  tide,  must  meet  together,  and  hear  all  the  allegations 
and  proofs  of  the  parties ;  but  an  award  by  a  majority  of 
them  is  valid,  unless  the  concurrence  of  all  is  expressly 
required  in  the  submission.  Unless  it  is  otherwise  expre.«^sly 
provided  in  the  submission,  the  award  may  require  the 
payment,  by  either  party,  of  the  arbitrators*  fees,  not  ex- 
ceeding the  fees  allowed  to  a  like  number  of  referees  in 
the  supreme  court ;  and  also  their  expenses. 

§  8878.  To  entitle  the  award  to  be  enforced,  as  pre-  IMK.  T.80. 
scribed  in  this  title,  it  must  be  in  writing  and.  v  ithia  the 
time  limited  in  the  submission,  if  any,  8ubRcril)ed  by  the 
arbitrators  making  it ;  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  ;  and  either 
filed  in  the  office  of  the  clerk  of  the  court,  in  which,  by 
the  submiFslon,  judgment  is  authorized  to  be  entered  upon 
the  award,  or  delivered  to  one  of  the  parties,  or  hisattomey. 

§  8878.  At  ony  time  within  one  year  after  the  award  is 
made,  as  prescribed  in  the  liist  section,  any  party  to  the 
8ubmi3<%ion  may  apply  to  the  court,  siwritied  in  the  sub- 
mission, for  an  order  confirming  the  a.vurd ;  and  there- 
upon the  court  must  gnmt  such  an  order,  unless  the  award 
is  vacated,  modified;  or  corrected,  as  prescribed  in  the  next 
two  sections.  Notice  of  the  motion  must  be  scrve<i,  upon 
the  adverse  party  to  the  submission,  or  his  uttorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon 
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an  attorney  in  ftn  action  in  the  same  court  In  the  supreme 
court,  the  motion  must  ^e  made  within  theludicial  district, 
embracing  the  county  where  the  judgment  la  to  be  entered. 

187N.T.290.  §8374.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  vacating 
the  award,  upon  the  application  of  either  party  to  the  sub- 
mission: 

1.  Where  the  award  was  procured  by  corruption,  fraud, 
or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  cormptioa  iu 
the  arbitrators,  or  either  of  them. 

8.  Where  the  arbitrators  were  guilty  of  miscondoct,  in 
refusing  to  postpone  the  hearing,  upon  aujfflcient  cause 
shown,  or  in  refusing  to  hear  evidence^  pertinent  and 
material  to  the  controversy ;  or  of  any  other  misbehavior, 
by  which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so 
imperfectly  executed  them,  that  a  mutual,  final*  and  defin- 
ite award,  upon  the  subject  matter  submitted,  was  not 
made. 
187N.Y.20B.  Where  an  award  is  vacated,  and  the  time,  within  which 
the  submission  requires  the  award  to  be  made,  has  not  ex- 
pired, the  court  may,  in  its  discretion,  direct  a  reheiuingby 
the  arbitrators, 

§  8376.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  modifying 
or  correcting  the  award,  upon  the  application  of  either 
party  to  the  submission : 

1.  Where  there  was  an  evident  miscalculation  of  figures, 
or  an  evident  mistake  in  the  description  of  any  person^ 
thing,  or  property,  referred  to  in  the  award 

2.  Where  the  arbitrators  have  awarded  upon  a  matter 
not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matters  submitted. 

8.  Where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controversy,  and,  if  it  had  been 
a  referee's  report,  the  defect  could  have  been  amended  or 
disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to 
effect  the  intent  thereof,  and  promote  justice  between  the 
parties. 

§  8376.  Notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect an  award,  must  be  served  upon  the  adverse  party  to 
the  submission,  or  his  attorney,  within  three  months  after 
the  award  is  filed  or  delivered,  as  prescribed  by  law  for 
service  of  notice  of  a  motion  upon  an  attorney  in  an  action. 
For  the  pui  poses  of  the  motion,  any  Judge,  who  might 
make  an  order  to  stay  the  proceedings  in  an  action  brought 
in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse 
party  to  enforce  the  award. 

§  8877.  Where  the  court  vacates  an  award,  costs,  not 
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exceeding  twenty-five  dollars  and  disbuniements,  may  be 
awarded  to  the  jprevailing  party  ;  and  the  payment  thereof 
may  be  enforced,  in  like  manner  as  the  payment  of  costa 
upon  a  motion  in  an  action. 

g  S878.  Upon  the  granting  of  an  order,  oonflrming, 
modifying,  or  correcting  an  award,  judgment  may  be 
entered  in  conformity  therewith,  as  upon  a  referee's  report 
In  an  action,  except  as  is  otherwise  prescribed  in  this 
title.  Costs  of  the  application,  and  of  the  proceedings 
subsequent  thereto,  not  exceeding  twenty-five  dollars  and 
disbursements,  may  be  awarded  by  the  court,  in  its  dis- 
cretion. If  awarded,  the  amount  thereof  must  be  included 
in  the  judgment. 

g  8879.  Immediately  after  entering  Judgment,  the  clerk 
must  attach  together  and  file  the  following  papers,  which 
constitute  the  jud^ent  roll : 

1.  The  submission  ;  the  selection  or  appointment,  if  any, 
of  an  additional  arbitrator,  or  umpire ;  and  each  written 
extension  of  the  time,  if  any,  within  which  to  make  the 
award. 

2.  The  award. 

8.  Each  notice,  affidavit,  or  other  paper,  used  upon  an 
application  to  confirm,  modify,  or  correct  thfe  award,  and  a 
copy  of  each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  Judgment. 

The  Judgment  may  l^  docketed,  as  if  it  was  rendered  in 
an  action. 

§  8380*  The  Judgment  so  entered  has  the  same  force  and 
effect,  in  all  respects,  as,  and  is  subject  to  all  the  provisions 
of  law  relating  to,  a  Judgment  in  an  action  ;  and  it  may  bo 
enforced,  as  if  it  had  been  rendered  in  an  action  in  the  court 
in  which  it  is  entered* 

§  8881.  An  appeal  may  be  taken  from  an  order  vacat-  b  Ch^  ffki^ 
ing  an  award,  or  from  a  Judgment  entered  upon  an  award,  27BL 
as  from  an  oider  or  Judgment  in  an  action.  The  proceed- 
ings upon  such  an  appeal,  including  the  Judgment  there- 
upon, and  the  enforcement  of  the  Judgment,  are  governed 
by  the  provisions  of  chapter  twelfth  of  this  act,  as  far  as 
they  are  aoplicabla 

§  8888.  The  death  of  a  party  to  a  submission,  made 
either  as  prescribed  in4;bi9  title  or  otherwise,  or  the  appoint- 
ment  of  a  committee  of  the  person  or  property  of  such  a 
party,  as  prescribed  in  title  sixth  of  this  chapter,  operates 
as  a  revocation  of  the  submission,  if  it  occurs  before  the 
award  is  filed  or  delivered  ;  but  not  afterwards.  Where 
a  party  dies  afterwards,  if  the  submission  contains  a  stipu* 
lation,  authorizing  the  entry  of  a  Judgment  upon  the  awards 
the  award  may  be  confirmed,  vacated,  mcxlified,  or  coiw 
rected,  upon  the  application  of,  or  upon  notice  to,  his  exe* 
cutor  or  administrator,  or  a  temporary  administrator  of  hie 
estate ;  or^  where  it  rdates  to  real  property,  his  heir  or  do» 
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fisee,  wbo  has  succeeded  to  his  iDterest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the  person,  of  a 
piarty,  is  appointed,  after  the  award  is  filed  or  delivered,  the 
award  may  be  confirmed,  vacated,  modified,  or  corrected, 
upon  the  application  of,  or  notice  to,  a  committee  of  the  prop- 
erty ;  but  not  otherwise.  In  a  case  apecified  in  this  section, 
a  judge  of  the  court  may  make  an  order,  extending  the  time 
witbin  which  notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect the  award,  must  be  served.  Upon  confirming  an 
awaid,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  Jud^ent  in  the  name  of  the  original 
party ;  and  tiie  proceedmgs  thereupon  are  the  same,  as 
where  a  party  dies  after  a  verdict. 

»  ClT.  Pro.  1 2888.  A  submission  to  arbitration,  made  either  aspre- 
S9K  T  47B  8<^l^  ^  ^^^  t^^®  ^^  otherwise,  cannot  be  revoked  by  either 
'  party,  after  the  allegations  and  proofs  of  the  parties  have 
been  closed,  and  the  matter  finally  submitted  to  the  arbitra- 
tors for  their  decision.  A  revocation,  when  allowed,  must 
be  made  by  an  instrument  in  wiiting.  signed  bv  the  revok- 
ing party,  or  his  authorized  agent,  and  delivered  to  the  arbi- 
trators, or  one  of  them ;  and  it  is  not  necessary,  in  any  case, 
that  the  inatroment  of  revocation  should  be  imder  seal. 
Any  party  to  a  sulnnission  may  thus  revoke  it ;  whether  he 
is  a  sole  party  to  the  controversy,  or  one  of  two  or  more 
parties  on  the  same  side. 

S7  Han,  uo.  §  88S4.  Where  a  party  expressly  revokes  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  any 
oUier  party  to  the  submission  may  maintain  an  action 
against  him,  and  also  against  his  sureties,  if  any,  upon  the 
Bubmission,  or  any  instrument  collateral  thereto,  in  which 
action  the  plaintiJi  may  recover  all  the  costs  and  other  ex- 
penses, and  all  the  damages,  which  he  has  incurred  in  pre- 
paring for  the  arbitration,  and  in  conducting  the  proceed- 
ings to  the  time  of  the  revocation.  Either  of  the  arbitrators 
may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expensei>* 

%  8886.  A  sum,  penalty,  forfeiture,  or  damages,  shall 
not  be  recovered  for  a  revocation  of  a  submission  to  arbitra- 
tion, made  either  as  prescribed  in  this  title  or  otherwise, 
except  as  prescribed  iu  the  last  section ;  notwithstanding 
any  stipulated  damages,  penalty,  or  forfeiture,  expressed 
in  the  submission,  or  in  any  instrument  collateral  thereto. 

Ji  8886.  This  title  does  not  affect  any  right  of  action  in 
rmance,  disaffirmance,  or  for  the  modification  of  a  sub- 
nfission,  made  either  as  prescribed  in  this  title  or  otherwise, 
or  upon  an  instrument  collateral  thereto,  or  upon  an  award 
made  or  purporting  to  be  made  in  pursuance  thereof.  And, 
except  as  o  her^'ise  expressly  prescribed  therein,  this  title 
does  not  affect  a  submission,  made  otherwise  than  as  pre- 
scribed therein,  or  any  proceedings  taken  pursuant  to  such 
tYubmission,  or  any  mstrument  collateral  thereto. 


TITLE  IX. 

Proceedings  to  foreclose  a  mortgage  hy  adteriisement, 

%  S387.  When  morteage  may  be       (  2899.  Note  apon  record  of  moil* 

roreaioBedT  KAS^* 

23S8.  Notice  of  sale;  how  given.  2100.  Deea  not  neoesaary. 

23r9.  Id.;  how  aerved.  2401.  Coeta  allowed. 

8390.  Duty  of  coanty  clerk.  2403.  Expenses  allowed. 

2;)01.  Contents  of  notice  of  sale.  940B.  Taxation  thereof. 

239^  Sale:  how  postponed.  24(X1.  Sarplaa  money  to  be  paid 
2993.  Id. ;  how  conducted.  Into  snpreme  court. 

2894.  Mortgagee,  etc.,  may  pnr-  2405.  Claimant  of  gurplun  mon- 

chase.  ey  to  file  petition. 

8395.  Effect  of  sale.  2406  Application   for    lorplna 
2S96.  Affldarit  of  sale,  and  of  money. 

poeting,    aenring,   etc.,  2107.  Order  for  dlatrlbation. 

notices.  240d.  Limitation   of    last  fonr 

9897.  When  one  aiBdarit  snA-  sections. 

cea;  printed  notice  to  2409.  Application  of  this  title 

beaonexed.  to    mortgages    to    the 

2396.  Affidavits    may   be    filed  State. 

and  recorded. 

§  S887.  A  mortgage  upon  real  property,  situated  with 
in  the  State,  containing  therein  a  power  to  the  mortgagee, 
or  any  other  person,  to  sell  the  mortgaged  property,  upon 
default  being  made  in  a  condition  of  the  mortgage,  may 
be  foreclosed,  in  the  manner  prescribed  in  this  title,  where 
the  followiDg  requisites  concur  : 

1.  Default  has  been  made  in  a  condition  of  the  mort- 
gage, whereby  the  power  to  sell  has  become  operative. 

§.  An  action  has  not  been  brought  to  recover  the  debt 
secured  by  the  mortgage,  or  any  pan  thereof ;  or,  if  such  an 
action  has  been  brought,  it  has  been  discontinued,  or  final 
judgment  has  been  rendered  therein  against  the  plaintiff, 
or  an  execution,  issued  upon  a  judgment  rendered  therein 
in  favor  of  the  plaintiff,  has  been  returned  wholly  or  partly 
unsatisfied. 

8.  The  mortgage  has  been  recorded  in  the  proper  book 
for  recording  mortgages,  in  the  county  wherein  the  prop- 
erty is  aituatai. 

§2888.  rAm'dl894.]  The  person  entitled  to  execute  the 
power  of  sale,  must  give  notice,  in  the  following  manner, 
tuat  the  mortgage  will  be  foreclosed,  by  a  sale  of  the  mor.v- 
gaged  property,  or  a  part  thereof,  at  a  time  and  place  speci- 
fied in  the  notice : 

1.  [Am:d  1894,  amendment  to  take  effed  Septeml)er  1,  1894.] 
A  copy  t)f  the  notice  must  be  published  at  least  onoe  in  each 
of  the  twelve  weeks  immediately  preceding  the  day  of  sale 
in  a  newspaper  publi-^hed  in  the  connty,  or  in  a  mnnicipal 
corporation,  a  part  of  which  is  within  the  county,  in  which 
the  property  to  be  sold  or  a  part  thereof  is  situated. 

2.'  A  copy  of  the  notice  must  be  fastened  up,  at  least 
eighty-four  days  before  the  day  of  sale,  in  a  conspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the 
eounty  court  of  each  county,  wherein  the  property  to  be 
sold  is  situated,  is  directed  to  be  held  ;  or,  if  there  are  two 
or  more  such  buildings  in  the  same  county,  then  in  a  lik« 
place,  at  or  near  the  entrance  of  the  building  nearest  to  the 
property ;  or,  in  the  city  and  county  of  New  York,  in  a 
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like  place,  at  or  near  the  entrance  of  the  building,  where 
the  court  of  common  pleas  for  that  city  and  county  Is  di- 
rected by  law  to  be  held, 

8.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty- 
four  days  before  the  day  of  sale,  to  the  cleric  of  each  county, 
wherein  the  mortgaged  property,  or  any  part  thereof,  is 
situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in 
the  next  section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon 
his  executor  or  administrator.  A  copy  of  the  notice  may 
also  be  served,  in  like  manner,  upon  a  subsequent  grantee 
or  mortgagee  of  the  property,  whose  conveyance  was  re- 
corded, in  the  proper  office  for  recording  it  in  the  county, 
at  the  time  of  the  first  publication  of  the  notice  of  sale ; 
upon  the  wife  or  widow  of  the  mortgagor,  and  the  wife  or 
widow  of  each  subsequent  grantee,  whose  conveyance  was 
so  recorded,  then  having  an  inchoate  or  vested  right  of 
dower,  or  an  estate  in  dower,  subordinate  to  the  lien  of  the 
mortgage ;  or  upon  any  person,  then  having  alien  upon  the 
property,  subsequent  to  the  mortga^,  by  virtue  of  a  judg- 
ment or  decree,  duly  docketed  in  the  county  clerk's  office 
and  constituting  a  si)ecific  or  ^neral  lien  upon  the  property. 

The  notice,  specified  in  this  section,  must  be  subscribed 
by  the  person  entitled  to  execute  the  power  of  sale,  unless 
his  name  distinctly  appears  in  the  body  of  the  notice,  in 
which  case,  it  may  be  subscribed  by  his  attorney  or  agent. 

§  8889.  Service  of  notice  of  the  sale,  as  prescribed  in 
subdivision  fourth  of  the  last  section,  must  be  made  as 
follows : 

1.  [Am'd  1887.]  Upon  the  mortgagor,  his  wife,  widow, 
executor  or  administrator,  or  a  subs^^uent  grantee  of  the 
property,  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  by  delivering  a  copy  of  the  notice,  as  prescribed  in 
article  first  of  title  first  of  chapter  fifth  of  this  act,  for  de- 
livery of  a  copy  of  the  summons  in  order  to  make  personal 
service  thereof  upon  the  person  to  be  served,  or  by  leaving 
such  a  copy,  addressed  to  the  person  to  be  served,  at  his 
dwelling-house  with  a  person  of  suitable  age  and  discretion, 
at  least  fourteen  days  before  the  day  of  sale.  If  said 
mortgagor  is  a  foreign  corporation,  or  being  a  natural  per- 
son,  he,  or  his  wife,  widow,  executor  or  administrator,  or  a 
subsequent  grantee  of  the  property  whose  conveyance  is 
upon  record,  or  his  wife  or  widow,  is  not  a  resident  of  or 
within  the  State,  then  service  thereof  may  be  made  upon 
them  in  like  manner  without  the  state,  at  feast  twenty-eight 
days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or 
by  depositing  a  copy  of  the  notice  in  the  post-office,  prop- 
erly enclosed  in  a  post  paid  wrapper,  directed  to  the  person 
to  be  served,  at  his  place  of  resiaence,  at  least  twenty-eight 
days  before  the  day  of  sale. 

g  8890.  A  county  clerk,  to  whom  a  copy  of  a  notice  of 
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sale  is  delivered,  as  prescribed  in  subdivision  third  of  the  lasl 
section  but  one,  must  forthwith  affix  it  in  a  book,  kept  in 
his  office  for  that  purpose ;  must  make  and  subscnbe  a 
minutei  at  the  bottom  of  the  copy,  of  the  time  when  he 
received  and  affixed  it ;  and  must  index  the  notice  to  the 
name  of  the  morgagor. 

§  2891.  The  notice  of  sale  must  specify  : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and 
of  each  assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and 
the  place  where,  it  is  recorded. 

8.  The  sum  claimed  to  be  due  upon  the  mortage,  at  the 
time  of  the  first  publication  of  the  notice  ;  and,  if  any  sum 
secured  by  the  mortgage  is  not  then  due,  the  amount  to 
become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming 
substantially  to  that  contained  in  the  mortgage. 

§  8898.  The  sale  may  be  postponed,  fiom  time  to  time. 
In  that  case,  a  notice  of  the  postponement  must  be  published, 
as  soon  as  practicable  thereafter,  in  the  newspaper  in  which 
the  original  notice  was  published  ;  and  the  publication  of 
the  original  notice,  ana  of  each  notice  of  postponement, 
must  be  continued,  at  least  once  in  each  week,  untiil  the 
time  to  which  the  sale  is  finally  postponed* 

g  8898.  The  sale  must  be  at  public  auction,  in  the  dav-  &l  Hun^^BZ 
time,  on  a  day  other  than  Sunday  or  a  public  holiday,  in 
the  county  in  which  the  mortgaged  property,  or  a  part 
thereof,  is  situated ;  except  that,  where  the  mortgage  is  to 
the  people  of  the  State,  the  sale  may  be  made  at  the  capitol. 
If  tne  property  consists  of  two  or  more  distinct  farms, 
tracts,  or  lots,  they  must  be  sold  separatelv  ;  and  as  man^ 
only  of  the  distinct  farms,  tracts,  or  lots,  shall  be  sold,  as  it 
is  necessaiy  to  sell,  in  order  to  satisfy  the  amount  due  at  the 
time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law. 
But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the 
other,  they  must  be  sold  together. 

§  8894.  The  mortgagee,  or  his  assignee,  or  the  legal  rep- 
resentative of  either,  may,  fairly  and  in  good  faith,  pur- 
chase the  mortgaged  property,  or  any  part  thereof,  at  the 
sale. 

%  8896.  [Am'd  1889.]  A  sale,  made  and  conducted  as 
prescribed  in  this  title,  to  a  purchaser  in  good  faith,  is 
equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to 
foreclose  a  mortgage,  so  far  only  as  to  be  an  entire  bar  of 
all  claim  or  equity  of  redemption,  upon,  or  with  respect  to 
the  property  sold,  of  each  of  the  following  persons  : 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  admin* 
istrator. 

2.  Each  person,  claiming  under  anv  of  them,  by  virtue 
of  a  title,  or  of  lien  by  judgment  or  decree,  subsequent  to 
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19i6  mortRa^,  upon  whom  the  notice  of  sale  was  seired,  a8 
prescribe  in  this  title. 

8.  Each  person  so  claiming,  whose  assignment,  mort- 
gage, or  other  conveyance  was  not  duly  recorded  in  the 
proper  book  for  recording  the  same  in  the  county,  or  whose 
judgment  or  decree  was  not  duly  docketed  in  the  county 
clerk's  office,  at  the  time  of  the  delivery  of  a  copy  of  the 
notice  of  said  sale  to  the  clerk  of  tlie  county ;  and  the 
executor,  administrator  or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien 
or  incumbrance,  created  subsequent  to  (he  mortgage,  at- 
taching to  the  title  or  interest  of  any  person,  designated  in 
either  of  the  foregoing  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  sub- 
saquent  grantee,  upon  whom  notice  of  Uie  sale  was  served 
as  prescribed  in  tlus  title,  where  the  lien  of  the  mortgage 
was  superior  to  her  contingent  or  vested  right  of  dower,  or 
her  estate  in  dower. 

8f  Han,  400.  §  8896.  An  affidavit  of  the  sale,  stating  the  time  when, 
and  the  place  where,  the  sale  was  made,  the  sum  bid  for 
each  distinct  parcel,  separately  sold  ;  and  the  name  of  the 
purchaser  of  each  distinct  parcel,  may  be  made  by  the  per- 
son, who  officiated  as  auctioneer  upon  the  sale.  An  affida- 
vit of  the  publication  of  the  notice  of  sale,  and  of  the  no- 
tice or  notices  of  postponement,  if  any,  ma^  be  made  by 
the  publisher  or  printer  of  the  newspaper  m  which  they 
were  published,  or  by  the  foreman  or  principal  clerk.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near 
the  entrance  of  the  proper  court  house,  may  be  made  by 
the  person  who  so  affixed  it,  or  by  any  person  who  saw  it 
80  affixed,  at  least  eighty-four  days  before  the  day  of  sale. 
An  affidavit  of  the  afflxmg  of  a  copy  of  the  notice  in  the 
book,  kept  by  the  county  clerk,  may  be  made  by  the 
county  clerk,  or  by  any  person  who  saw  :'!;  so  affixed,  at 
least  eighty-four  days  before  the  day  of  sale.  An  affidavit 
of  the  service  of  a  copy  of  the  notice  upon  the  mortgagor, 
or  upon  any  other  person,  upon  whom  the  notice  must  or 
may  be  served,  may  be  made  by  the  person  who  made  the 
service.  Where  two  or  more  aistinct  parcels  are  sold  to 
different  purchasers,  separate  affidavits  may  be  made  with 
lespect  to  each  parcel,  or  one  set  of  affidavits  may  be  made 
for  all  the  parcels. 

§  8897.  [Am'd  1882.]  The  matters  required  to  be  con- 
tained in  any  or  all  of  the  affidavits  specified  in  the  last 
section  may  be  contained  in  one  affidavit  where  the  same 
person  deposes  with  respect  to  them.  A  printed  copy 
of  the  notice  of  sale  must  be  annexed  to  each  affidavit ; 
and  a  printed  copy  of  each  notice  of  postponement  must 
be  annexed  to  the  affidavit  of  publicatioQ,  and  to  the  affi- 
davit of  sale.  But  one  copy  of  the  notice  suffices  for 
two  or  more  affidavits,  where  they  all  refer  to  it,  and 
fff^  annexed  to  each  other,  and  tlod  and  recorded  together. 
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§  2898.  The  affidavits,  specifled  in  the  last  two  S6ctloiiB»  85  Han.  45a 
may  be  filed  in  the  office  for  recordmg  deeds  and  mort- 
gages, in  the  county  where  the  sale  took  place.  They 
must  be  recorded  at  length  by  the  officer  with  whom  thej 
are  filed,  in  the  proper  book  for  recording  mortgases.  Tlw 
original  affidavits,  so  filed,  the  record  thereof,  &\.a  a  certi- 
fied copy  of  the  record,  are  presumptive  evidence  of  tha 
matters  of  jfact  therein  stated,  with  respect  to  any  property 
bold,  which  is  situated  in  that  count  jr.  Where  the  propertr 
sold  is  situated  in  two  or  more  counties*  a  copy  of  the  am* 
davits,  certified  by  the  officer  with  whom,  the  originals  are 
filed,  may  be  filed  and  recorded  in  each  other  county, 
wherein  any  of  the  property  is  situated.  Thereupon  the 
copy  and  the  record  thereof  have  the  like  effect,  with  re- 
spect to  the  property  in  that  county,  as  if  the  originals  were 
duly  filed  and  recorded  therein. 

g  8899.  A  clerk  or  a  register,  who  records  any  affida- 
vits, or  a  certified  cop^  thereof,  filed  with  him,  must  make 
a  note,  upon  tlie  margin  of  the  record  of  the  mortgage,  in 
his  office,  referring  to  the  book  and  page,  or  the  copy 
thereof,  where  the  affidavits  are  recorded. 

§  8400.  The  purchaser  of  the  mortgaged  premises^ 
upon  a  sale  conducted  as  prescribed  in  this  title,  obtains 
title  thereto,  against  all  persons  bound  by  the  sale,  without 
the  execution  of  a  conveyance.  Xzcept  where  he  is  th6 
person  authorized  to  execute  the  power  of  sale,  such  a  pm^ 
chaser  also  obtains  title,  in  like  manner,  upon  pavment  of 
the  purchase-roone^,  and  compliance  with  the  otuer  terma 
of  sale,  if  any,  without  the  filing  and  recording  of  the  affi- 
davits as  prescribed  in  the  last  section  but  one.  But  he  la 
not  bound  to  pay  the  purchase-money,  until  the  affidavits, 
specified  in  that  section,  with  respect  to  the  property  nur- 
c&ased  by  him,  are  filed,  or  delivered  or  tendered  to  hini 
for  filing. 

§  2401.  The  following  costs,  in  addition  to  the  expenses 
specified  in  the  next  section,  are  allowed,  in  proceedings 
taken  as  prescribed  in  this  title : 

1.  For  drawing^ a  notice  of  sale,  a  notice  of  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary 
copy  thereof,  for  each  folio,  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required 
or  expressly  permitted  to  be  ferved  by  this  title,  and  for 
affixing  each  copy  thereof,  required  to  be  affixed  upon  the 
court-house,  as  prescribed  in  this  title,  oce  dollar. 

8.  For  superintending  the  sale,  and  attending  to  the  exe- 
cution of  the  necessary  papers,  ten  dollars. 

§  8402.  The  sums,  actually  paid  for  the  foQowing  ser- 
vices not  exceeding  th  fees  allowed  by  law  for  those  ser* 
vices,  are  allowed  m  proceedhigs,  taken  as  prescribed  in 
this  title . 

1.  For  publishing^  tbo  notice  of  *salei  and  the  notice  or 
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notices  of  postponement,  if  any,  for  a  period  not  exceeding 
twen^-four  weeks. 

2.  For  the  seryices  specif  ed  in  section  two  thousand 
three  hundred  and  ninety  of  this  act 

8.  For  recording  the  affidavits;  and  also,  where  the 
property  sold  is  situated  in  two  or  more  counties,  for 
makinff  and  recording  the  necessary  certified  copies  thereot 

4.  For  necessary  postage,  and  searches. 

§  8408.  The  costs  and  expenses  must  be  taxed,  upon 
notice,  by  the  clerk  of  the  county  where  the  sale  took  place, 
upon  the  request  and  at  the  expense  of  any  person,  in- 
terested in  the  payment  thereof.  £ach  provision  of  this  act, 
relating  to  the  taxation  of  costs  in  the  supreme  court,  and 
the  review  thereof,  applies  to  such  a  taxation. 

§  8404.  An  attorney  or  other  person  who  receives  any 
money,  arising  upon  a  sale,  made  as  prescribed  in  this  title, 
must,  within  ten  days  after  he  receives  it,  pay  into  the 
supreme  court  the  surplus,  exceeding  the  sum  due  and  to 
become  due  upon  the  mortgagee,  and  Uie  costs  and  expenses 
of  the  foreclosure,  in  like  manner  and  with  like  effect,  as  if 
the  proceedings  to  foreclose  the  mortgage  were  taken  in  an 
action,  brought  in  the  supreme  court,  and  triable  in  the 
oounty  where  the  sale  took  place. 

§  8406.  A  person,  who  had,  at  the  time  of  the  sale,  an 
interest  in  or  lien  upon  the  property  sold,  or  a  part  thereof, 
may,  at  any  time  before  an  oraer  is  made,  as  prescribed  in 
the  next  section  but  one,  file  in  the  office  of  the  clerk  of  the 
county,  where  the  sale  took  place,  a  petition,  stating  the 
nature  and  extent  of  his  claim,  and  {Maying  for  an  order, 
directing  the  payment  to  him  of  the  surplus  money,  or  a 
part  thereof. 

§  8406.  A  person  filing  a  petition,  as  prescribed  in  the 
last  section,  may,  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  supreme  court,  at  a  term  held 
within  the  iudiclHl  district,  embracing  the  county  where  his 
petition  is  filed,  for  an  order,  pursuant  to  the  prayer  of  his 
petition.  Notice  of  the  application  must  be  served,  in  the 
manner  prescribed  in  this  act  for  the  service  of  a  paper 
upon  an  attorney  in  an  action,  upon  each  person,  who  has 
filed  a  like  petition,  at  least  eight  days  before  the  applica- 
tion ;  and  also  upon  each  person,  upon  whom  a  notice  of 
Bale  was  served,  as  i^own  in  the  affidavit  of  sale,  or  upon 
his  executor  or  administrator.  But,  if  it  is  shown  to  the 
court,  by  affidavit,  that  service  upon  any  person,  required 
to  be  served,  cannot  be  so  made  with  due  diligence,  notice 
may  be  given  to  him  in  any  manner  which  the  court 
directs. 

%  8407.  Upon  the  presentation  of  the  petition,  with  due 
proof  of  notice  of  application,  the  court  must  make  an 
order,  referring  it  to  a  suitable  person,  to  ascertain  and  re- 
port tbe  amount  due  to  the  petitioner,  and  to  each  other 
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penon,  which  is  a  lien  upon  the  surplus  money,  and  the 
priorities  of  the  seyeral  liens  thereupon.  Upon  the  oomins 
in  and  confirmation  of  the  referee's  report,  the  court  musv 
make  such  an  order  for  the  distribution  of  the  surplus 
money,  as  justice  requires. 

§  2408-  The  last  four  sections  do  not  apply  to  surpluL 
money,  arising  upon  the  sale  of  real  property,  of  which  a 
decedent  died  seized,  where  letters  testamentary  or  letters 
of  administration,  upon  the  decedent's  estate,  were,  within 
four  years  before  tbe  sale,  issued  from  a  surrogate's  court 
within  the  State,  haying  jurisdiction  to  issue  them. 

§  2409-  [Am*d  1882.]  This  title  does  not  affect  any 
provision  of  Ihw,  inconsistent  therewith,  especially  relating 
to  the  foreclosure  of  mortgages  to  the  people  of  the  State, 
or  to  the  commissioners  for  loaning  certain  moneys  of  the 
United  States. 

TITLE  X 

Proeeedinga  to  change  the  name  qfan  individxuU  or  Corpora^ 

Hon. 

I  MIO.  Petttton  by  IndiTldiiAl.  effect. 

3411.  Petition  by  corpormtton.  |  3416.  Babetltutioii  of  new  name 

3413.  Contents  of  petition.  in  pending    action   or 

3413.  Notice  of  presentation  of  proceeding. 

petition.  2417.  Beports  by  clerks  to  State 

3414.  Order.  ofllcers. 
3416.  When     change    to     take 


§  2410.  [Am'd  1877, 1893,  1895,  amendment  to  take  ^eel 
January  I  1896.]  A  petition  forleaye  to  assume  another 
name  may  be  made  by  a  resident  of  the  State  to  tbe  county 
court  of  the  county  in  which  he  resides,  or,  if  he  resides  in 
the  city  of  New  York,  either  to  the  supreme  court  or  to  the 
city  court  of  New  York.  The  petition  of  an  infant  shidl  be 
made  by  his  general  yiardian,  or  by  the  guardian  of  his  per- 
son, or  by  his  next  fnend. 

§  2411-  [Am'd  1893.]  A  petition  to  assume  another 
corporate  name  may  be  made  by  a  domestic  corporation, 
whetber  incorporated  by  a  general  or  special  law,  to  the 
supreme  court  at  a  special  term  thereof,  held  in  the  judicial 
district  in  which  its  principal  business  office  shall  be  situated. 
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or,  if  it  be  oilier  thfin  a  stock  oori  ora'ion,  at  a  speriaV  term 
held  in  the  judicial  distiiot  in  which  its  oertifioate  of  incor- 
pordlion  is  filed  or  recorded,  or  in  which  its  principal  prop- 
erty is  situated,  or  in  which  its  priacip  1  operations  are  or 
theretofui  e  have  been  cou duett  d.  If  it  be  a  banliing,  insnr* 
ance  or  railroad  corporatiou,  the  petition  mast  be  authorized 
by  a  resolution  <f  the  di.ectors  of  the  c  >rporatiou,  aud 
approved  if  a  banking  corporation,  by  the  superintentent  of 
banks;  if  an  insurance  corporation,  by  the  superintendent 
of  insurance,  and  if  a  railroad  corporation,  by  the  board  <»f 
railroad  commissioners.  The  petition  to  change  the  name 
of  any  other  corporation  must  have  annexed  thereto  a  certifi- 
cate of  the  hecrelary  of  titiit^,  that  the  name  which  such 
corporation  propose^  to  assuDieis  not  the  name  of  any  other 
domestic  corporation  or  a  name  which  he  deems  so  nearly 
resembling  it,  qs  to  be  calculated  to  deceivo. 

§  241 2.  lAm'd  1893.]  The  petition  must  be  in  writing, 
8igiie>l  by  the  peiitioner  imd  verified  in  like  m:<nner  as  a 
pleading  in  a  com  t  of  record,  and  must  specify  tl:e  gronuds 
of  the  application,  the  name,  nge  and  residence  of  the  indi- 
vidual who-e  name  in  propon  d  to  be  changed,  and  the  name 
which  he  proposes  t  >  as  >ume,  and  if  the  petitioner  be  a  cor- 
poration, its  present  name,  and  the  name  it  proposes  to 
assume,  wl.ich  must  not  b3  the  name  of  any  other  c  rpora- 
tion,  or  a  name  so  l early  resembling  it  as  to  be  calculated  to 
deceive;  an  I  if  it  be  a  rnilroad  oorporalioo,  a  corporation 
having  banking^-poweis  or  the  power  to  luuke  loans  upon 
pledges  or  deposits,  or  to  make  insurances,  that  the  petition 
has  been  duly  authorized  by  a  resolution  of  the  directors  of 
the  corporation  and  approved  hy  the  proper  ofiicer. 

§  2413.  [Am'd  1893,  1894.1  If  the  petition  be  to  change 
the  ua-iie  of  an  infant,  and.  is  made  by  the  infant's  next 
friend,  notice  of  the  time  and  place  at  which  thd  petition 
will  be  presente:!  must  be  served  upon  the  father,  or  if  he  is 
dead  or  can  not  be  found,  upon  the  mother,  or  if  both  are 
dead  or  can  not  be  found,  upon  the  general  guardian  or 
guardian  of  the  person  of  the  infant,  in  like  manner  as  a  lio- 
ticeof  a  motion  upon  an  attorney  in  an  notion,  nnliss  it 
appears  to  the  satisfaction  of  the  contt  that  the  infant  has 
no  father  or  mother,  or  that  both  reside  without  the  State  or 
can  not  be  found,  and  that  he  has  no  guardinn  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  perftonsandin  such  • 
manner  as  ttie  court  thinks  proper.  If  the  petition  be  made  by 
a  corporation  located  elsewhere  than  in  the  city  and  eonnty 
of  New  York,  notice  of  the  presentation  thereof  shall  1  e  pub- 
lished once  in  each  week  for  f>ix  successive  weeks  in  thesUtte 
paper  (at  Albany  in  which  notices  by  state  ofiftoers  are  au- 
thorized by  law  to  be  published),  and  in  a  newspaper  of 
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evt'iy  county  in  which  snch  corporation  shall  have  nbnsinesfl 
office,  or  if  it  has  no  basiness  office,  of  the  conpty  in  which 
its  principnl  cor  [borate  property  is  situated  or  in  which  its 
operations  are  or  theretofore  have  been  principally  con- 
ducted, which  newspaper,  if  it  be  a  banking  corporation, 
ahall  be  d'^signated  by  the  superintendent  of  banks,  if  any 
insurance  corporation,  by  the  superintendent  of  insurance, 
or  if  a  railroad  corporation,  by  the  railroad  oommissioners. 
In  the  city  and  county  of  New  Torksuoh  notice  shall  be  pub- 
lished once  in  ea(>h  week  for  six  successiye  weeks  m  two 
daily  newspapers  published  in  snch  county. 

§  2414.  [Am'd  1893,  1895,  amendment  io  take  fffed  Jem- 
vary  1,  1896.]  If  tue  court  to  which  the  petition  is  presented 
is  satisfied  thereby,  or  by  the  affidavit  and  certificate  pre- 
sented therewith,  that  the  petition  is  true,  and  that  there  is 
no  reasonable  objection  to  the  change  of  name  proposed,  and 
if  the  petition  be  to  change  the  name  of  an  infant,  that  the 
interests  of  the  infant  will  be  substantially  promoted  by  the 
change,  and,  if  the  petitioner  be  a  corporation,  ihut  the  peti- 
tion has  been  duly  authorized  and  ihat  notice  of  the  presen- 
tation of  tbe  petition,  if  required  by  law,  has  been  made, 'the 
court  shall  make  un  order  authorizing  the  petitioner  to  as- 
sume the  name  proposed  on  a  day  specified  therein,  not  less 
than  thirty  days  after  the  entry  of  the  order.  The  order 
shall  be  directed  to  be  entered  and  the  papers  on  which  it 
was  granted,  to  be  filed  within  ten  days  thereafter  in  the 
clerk's  office  of  the  county  in  which  the  petitioner  resides,  if 
he  be  nn  individual,  or  in  the  office  of  the  clerk  of  the  city 
court  of  New  York  if  the  order  be  made  by  that  court,  or,  if 
the  petitioner  be  a  corporation,  in  the  office  of  the  cierk  of 
the  county  in  which  its  certificate  of  incorporation,  if  any, 
shall  be  filed;  or  if  there  be  none  filed  in  which  its  principal 
office  shall  be  located,  or  if  it  has  no  business  office,  in  the 
county  in  which  its  principal  property  is  situated,  or  in  which 
its  operations  are  or  theretofore  nave  beeu  principally  con- 
ducted, or  in  the  office  of  the  cierk  of  the  county  in  which 
the  special  term  granting  the  order  is  held;  and,  if  the  peti- 
tioner be  a  corporation,  that  a  certified  copy  of  such  order 
shall,  witliin  ten  diys  after  the  entry  thereof,  be  file^i  in  the 
<  ffice  of  the  secretary  of  State;  and  alBO,  if  it  be  a  bnnking 
corporation,  in  the  office  (>f  the  superintendent  of  banks,  or 
if  it  be  an  insurance  corporaiion,  in  the  office  of  the  hu]  cr- 
intendent  vf  insurance,  or  if  it  be  a  railroad  ooiporation,  in 
the  office  of  the  board  of  railroad  commissioners.  Such  or- 
der  shall  also  direct  the  publication,  withiii  t^n  days  after 
the  entry  thereof  of  a  copy  thereof  in  a  designated  news- 
paper, io  the  county  in  which  the  or<1er  is  directed  to  be 
entered,  at  least  once  if  the  petitioner  be  an  individual,  or  if 
the  petitioner  be  a  corporation,  once  in  each  week  for  four 
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snccessiye  weeks.  The  connty  clerk,  in  whose  office  an  or- 
der changing  the  name  of  a  corporation  is  entered,  shall  re- 
cord the  same  at  length  in  the  book  kept  in  his  office  for 
recording  certificates  of  incorporation. 

§  2415.  [Am'd  1893, 1894.]  If  the  order  shaU  be  fully 
complied  with,  and  within  forty  days  after  the  making  of  the 
order,  an  affidavit  of  the  publication  thereof  Bball  be  filed 
and  recorded  in  the  office  m  which  the  order  is  entered,  and 
in  each  office  in  which  certified  copies  thereof  are  required 
to  be  tiled,  if  any,  the  petitioner  ^all,  on  and  after  the  day 
specified  for  that  pnrpose  m  the  order,  be  known  by  the 
name  which  is  thereby  authorized  t )  be  a<^8umed,  and  by  no 
other  name.  Ko  proceedings  heretofoie  had  under  sections 
two  thousatad  four  hundred  and  fourteen  and  two  thousand 
four  hundred  and  fifteen  of  the  code  of  civil  procedure  for 
the  change  of  the  name  of  a  coiporation,  shall  he  invalid  by 
reason  of  the  non-filinf(  of  an  affidavit  of  the  publication  of 
the  order  changiog  sucb  AftQie  within  twenty  days  from  the 
date  thereof. 


§  24 1 6*  [Am*d  1893.  ]  An  action  or  special  proceeding, 
civil  or  criminal,  commenced  by  or  against  a  person  whose 
name  is  so  changed  shall  not  abate,  nor  shall  any  relief,  re- 
covery or  other  proceeding  therein  be  prevented,  impeded 
or  impaired  in  consequence  of  such  change  of  name.  The 
plaintiff  in  the  action  or  the  party  instituting  the  special 
proceeding,  or  the  people,  as  the  case  requires,  may,  at  any 
time  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceedings therein  by  the  substitution  of  the  new  name, 
without  costs  and  without  prejudice  to  the  action  or  pro- 
ceeding. 


§  2417.  [^m*dl893.]  The  clerk  of  each  county  and  of 
1 1167,  Con-  ^^^^  court,  shall  annually,  in  the  month  of  December,  re- 
Boi.  Act.  port  to  the  Secretary  of  State,  all  changes  of  names  of  indi- 
viduals or  of  corporations,  which  have  been  made  in  pursn- 
auce  of  orders  filed  in  their  respective  offices  during  the  past 
year  and  since  the  last  previous  report,  and  also  npoit  in 
like  mauner  to  the  superintendent  of  banks  all  chau<;(-s  of 
the  names  of  banking  corporations,  and  to  the  snperiuUnd- 
ent  of  insurance  all  changes  of  names  of  corporatiuiis 
authorized  to  make  insurances.  The  Secretary  of  State 
must  cause  to  be  published  in  the  next  volume  of  ihc  ses- 
sion laws  a  tubular  statement  showing  the  original  name  of 
each  person  and  corporation  and  the  name  which  he  or  it 
has  been  authorized  to  assume. 


$2418.      [Apparently  superseded   in  1893  by  §  2417  as 
amended.    Repealed  1895.] 


§§  2419  2420  DISSOLUTION  OF  CORPORATION.        210J 

TITLE  XL 

Proceedings  for  the  Voluntary  Dissohdion  of  a  CorpcfratUm. 


^ 


1«19. 

When  a  majority  of  dfrec' 
tors.  etc..  may  petition 

§  2426. 

for  diasolntion. 

2426. 

3420. 

Id.;  when  they  are  equal' 
ly  divided. 

2427. 

3421. 

Contents  of  petition. 

2428. 

2492. 

Affidavit  to  be  annnxed. 

2423. 

Presentation  of  petition. 

2429. 

etc.      Order    to    show 

2430. 

cause. 

2431. 

2424. 

Order  to  be  published. 

Id. ;  to  be  served  on  cred- 
itors and  stockholders. 

Hearing. 

Id.;  original  papers  may 
be  used. 

Application  for  final 
order. 

Final  order. 

Certain  sales,  etc.,  void. 

Certain  corporations  ex- 
cepted from  this  title. 


I  2419*     [Am'd  IS95,  amendment  to  take  effect  January  1,   29  Hun  429 
1896.]    If  a  majority  of  the 'directors,  tmsteeB,  or  other  of-   22  Abb.  n! 
ficers,  haYing  the  luanagement  of  the  coDcems  of  a  corpora-  c.  331. 
tion  created  by  or  under  the  laws  of  the  8tato,  discover  that  J^J  v'  212' 
the  Htock,  effects,  and  other  property  tiiereof  are  not  nnffici-    isi^,y..j-1 
ent  to  pay  all  just  demands,  for  which  it  is  liable,  or  toafford  9  App.  Div. 
a  reasonable  security  to  those  who  mny  deal  wiih  it;  or  if,    6*^* 
•for  any  reason,  they  deem  it  beneficial  to  the  interest  of  the 
Btuckholdera  that  the  corporation  should  be  dissolved,  ttiky 
may  present  a  petition  to  the  supreme  court  prttying  for  a 
final  order  dissolving  the  corporation,  as  prescribed  in  this 
title. 


§  2420.  [Am'd  1893,  189*,  1896,  amendment  to  take  effvct 
Septenif}er  1,  1896.]  If  a  corporation  created  under  a  general 
statute  of  the  State  for  the  formation  of  corporations  or  under 
any  speciul  act  or  charter  has  an  even  number  of  trustees  or 
direct)rs  who  are  equally  divided  respecting  the  manage- 
ment of  its  affairs,  or  if  the  stock  of  such  corporation  is 
equally  divided  into  not  more  than  two  independent  owner- 
ships or  interests,  or  if  the  entire  stock  of  the  corporation  is 
at  thit  time  owned  by  the  trustees  or  directors  who  are 
even  in  number  or  e|ually  divided  representing  the  maiRge- 
ment  of  its  afE<iirs,  or  if  the  stock  is  so  divided  that  one-half 
thereof  is  owned  orcontr.iUedby  persons  favoring  the  course 
of  part  of  the  trustees  or  directors  and  one-half  thereof  is 
owned  by  persouii  favoring  the  course  of  the  other  trustees  <  r 
direct  >r8  the  trustees  or  directors  or  the  stockholders  or  one 
or  more  of  them  m»iy  present  a  petition  as  prescribed  in  the 
list  section.  And  it  snail  be  the  duty  of  a  majority  of  the 
directors  or  trustees  of  every  corporation  created  by  or  under 
the'laws  of  this  State  to  present  a  petition  as  prescribed  in 
the  last  section  whenever  directed  so  to  do  by  a  majority  in 
interest  of  its  stockholders.  But  this  section  does  not  apply 
to  a  savings  bank,  a  trust  company,  a  safe  deposit  company, 
or  a  corporation  formed  to  rent  safes  in  burglar  and  fire- 
proof vaults,  or  for  the  constructi  >n  or  operation  of  a  rail- 
road, or  for  aiding  in  the  constr action  thereof,  or  for  carrying 
on  the  business  of  banking  or  insurance,  or  intended  to  de« 
rive  a  profit  from  the  loan  or  use  ot  money. 


r 
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1  App.  Diy.  §  8481.  The  petition  must  show  that  the  case  is  one  of 
9^  Id  M6  *^<^*®  specified  in  the  last  two  sections,  and  must  state  the 
reasons,  which  induce  the  petitioner  or  petilionera  to  desire 
the  dissolution  of  the  corporation.  A  schedule  must  be 
annexed  to  the  petition,  containing  the  following  matters, 
as  far  as  the  petitioner  or  petitioners  know,  or  have  the 
means  of  knowing  the  same  : 

1.  A  full  and  true  account  of  all  the  creditors  of  the ' 
corporation,  and  of  all  unsatisAed  engagements,  entered 
into  by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of 
each  creditor,  and  of  each  person  with  whom  such  an 
engagement  was  made,  and  to  whom  it  is  to  be  performed, 
if  Known ;  or,  if  either  is  not  known,  a  statement  of  that 
fact. 

8.  A  statement  of  the  sum  owing  to  each  creditor,  or 
other  person  specified  in  the  last  subdivision,  and  the  nature 
of  each  debt,  demand,  or  otbei*  engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of 
the  indebtedness  to  each  creditor. 

6.  A  full,  jjust,  and  true  inventory  of  all  the  property  of 
the  corporation,  and  of  all  the  books,  vouchers,  and 
securities,  relating  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property 
of  the  corporation,  by  judgment,  mortgage,  pledge,  or 
otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of 
the  corporation,  specifying  the  name  of  each  stockholder ; 
his  residence,  if  it  is  known,  or  if  it  is  not  know  n ,  stating  that 
fact ;  the  number  of  shares  belonging  to  hi  in  ;  the  amount 
paid  in  upon  his  shares ;  and  the  amount  still  due  there- 
upon. 

§  8488.  An  affidavit,  made  by  each  of  the  petitioners, 
to  the  effect  that  the  matters  of  fact,  stated  in  the 
petition  and  the  schedule,  are  just  and  true,  so  far  as  the 
affiant  knows  or  has  the  means  of  knowing  the  same,  must 
be  annexed  to  the  petition  and  schedule. 

i43N.T.a«i.  §2423.  [Am'd  1889,  1895,  amendment  to  take  effect  Jan- 
hs^^'^^'  tiary  1, 1896.]  The  papers  must  be  presented  at  a  special 
term  of  the  snpreme  court,  held  within  the  judicial  district, 
embracing  the  county  wherein  the  principal  office  of  the 
corporation  is  located.  In  a  case  specified  in  section  two 
thoasand  fonr  hundred  and  twenty  of  this  act  the  court  may 
in  its  discretion  entertain  or  dismiss  the  application.  Where 
it  eutertains  the  application,  or  where  the  cause  is  one  of 
those  specified  in  section  two  thousand  four  hundred  and 
nineteen  of  this  net,  the  court  must  make  an  order,  requir- 
ing all  persons  interested  in  the  corporation  to  show  cause 
before  it,  or  before  a  referee  designated  in  the  order,  at  a 
time  and  place  therein  specified,  not  less  than  three  months 
after  the  (^ranting  of  the  order,  why  the  corporation  should 
not  be  disQolyed.  The  order  must  be  entered^  and  the  papers 
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mxut  be  filed,  within  ten  days  after  the  order  is  made,  with 
the  clerk  of  the  coonty  where  the  principal  office  of  the  cor- 
poration is  located,  if  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  coart  that  the  corporation  is  insolvent,  the 
oonrt  may  at  any  stage  of  the  proceedings  before  the  flual 
order,  on  motion  of  the  petitioners  on  iiotice  to  the  attorney- 
({eneral,  or  on  motion  of  the  attoruey -general  on  notice  to 
the  corporation,  appoint  a  temporary  receiver  of  the  prop- 
erty of  the  corporation,  which  receiver  sLall  have  all  tne 
powers  and  be  subject  to  all  the  duties  that  are  defined  as 
belonging  to  teoaporary  receivers  appointed  in  an  action,  in 
section  one  thousand  seven  hundred  and  eighty-eight  of  this 
act.  The  court  may  oIho,  in  its  discretion  at  anv  btafze  in 
the  proceeding,  after  such  appointment,  upon  lixe  motion 
and  notice,  confer  upon  such  tempon^ry  receiv*  r  the  powers 
and  authority,  and  hubject  him  to  the  duties  and  liabilities 
of  a  permanent  receiver,  or  as  much  thereof  as  it  thinks 
proper,  except  that  be  shall  not  make  any  final  diKtribution 
among  the  creditors  and  stockholders,  bef <  re  final  order  in 
the  proceedings,  unless  he  is  specially  directed  so  to  do  by 
the  court.  If  such  re<  eiver  be  appointed,  the  court  may,  in 
its  discretion,  on  like  motion  and  notice,  with  or  without 
security,  at  any  stage  of  the  proceeding  I  efore  the  final  or- 
der, grant  an  injunction,  restraining  the  creditors  of  the 
corporation  from  beginning  any  action  against  the  said  cor- 
poration for 'the  recovery  of  a  smu  of  money,  or  from  taking 
any  further  proceedinys'in  such  an  action  theretofore  com- 
menced. Such  injunction  shall  have  the  same  effect  and  be 
subject  to  the  same  provisions  of  law  as  if  each  creditor  upon 
whom  it  is  served  was  named  therein. 

6  2424.  A  copy  of  the  order  must  be  pnblisht=d,  as  pre-  lasN.T.sao. 
cribed  therein,  at  least  once  in  each  of  the  three  weeks 
immediately  preceding  the  time  fixed  therein  for  showing 
cause,  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published;  and  also  in  one  or 
more  newspapers,  i>pecified  in  the  order,  published  in  the 
city  or  county  wherein  the  order  is  entered. 

§  2425*  A  copy  of  the  order  must  also  be  served  upon  a  Month.  L. 
each  of  tbe  persons,  specified  in  the  schedule  as  a  creditor  Bui.  u, 
or  stockholder  of  the  corporation,  or  as  a  person  to  whom 
an  engagement  of  the  corporation  is  to  be  performed,  other 
than  a  person  whose  residence  is  stated  to  be  unknown,  or 
to  be  without  the  United  States.  The  service  must  be  madr , 
either  personally,  at  least  twenty  days  before  the  time 
appointed  for  the  hearing  ;  or  by  depositing  a  copy  of  the 
order,  at  least  forty  days  before  the  time  so  appointed,  in 
the  post-office,  inclosed  in  a  postpaid  wrapper,  addressed  to 
the  person  to  be  served,  at  his  residence,  as  stated  in  the 
schedule. 

§  2426.    At  the  time  and  place  specified  in  the  order,  or   3.  unn  aoo 
at  the  time  an«l  place  to  which  the  hear  ng  is  adjourned,   the  '      * 

court,  or  the  referee,  must  hear  the  allegations  and  proofs  of 
thd  pariiea,  and  determine  the  facts.    If  a  referee  was  no^ 


222        DISSOLUTION  OF  OOBPOKATION.  §§  2427-2428 


deflignaied  in  tbe  order  to  show  cause,  the  court  may,  in  its 
discretion,  appoint  a  referee  when  or  after  the  order  is  re- 
turnable. The  decision  of  the  court,  or  the  report  of  th« 
referee,  must  be  in  writing,  and  must  be  made  and  filed  with 
all  convenient  speed.  It  must  contain  a  statement  of  the 
effects,  credits,  and  other  property,  and  of  the  debts  and 
other  engagements,  of  the  corporation,  and  of  all  other  mat- 
ters, pertaining  to  its  affairs. 


l^pp.  DiY.  ^  2^7.  [Am*d  1894.]  The  court  or  the  referee  is  entitled 
to  use,  upon  the  hearing,  the  original  petition,  and  the 
schedules  annexed  thereto;  and  the  clerk  must  transmit 
them  accordingly,  upon  the  written  order  of  the  judge,  or  of 
the  referee.  In  that  case,  they  must  be  returned  with  the 
decision  or  report.  The  court  may,  at  fmy  stage  of  the  pro- 
ceedings before  final  order,  on  the  application  of  the  peti- 
tioners, or  a  minority  of  them,  or  on  the  appUoation  of  the 
temporary  receiyer,  grant  an  order  amending  the  schedules 
annexed  to  the  original  petition,  by  the  insertion  of  addi- 
tional items,  or  by  making  the  statements  or  inventory  fuller 
and  in  greater  detail  than  as  originally  filed,  with  the  like 
effect  as  though  said  petition  and  schedules  had  been  ozigla- 
ally  presented  and  filed  as  amended. 


§  2428*  Where  the  hearing  is  before  a  referee,  a  motion 
for  a  final  order  must  be  made  to  the  court,  upon  notice  to 
each  person  who  has  made  himself  a  party  to  the  proceed- 
ings, by  filing  with  the  clerk,  before  the  close  of  the  hear- 
ing,  a  notice  of  his  appearance,  in  person  or  by  attorney, 
specifying  a  post-office  within  the  State,  where  such  a 
notice  may  be  served.  The  notice  may  be  served  as  pre- 
scribed in  this  act,  for  the  service  of  a  paper  upon  an 


^ 
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attorney  in  an  action.  Where  the  hearing  was  before  thd 
court,  a  iiiotioD  fora  final  order  may  be  made  immediately', 
or  at  snr  h  a  time  and  upon  suob  a  notice,  aa  the  court  pre- 
scribes. 


§2429.     [Am*d  1095,  amendment  to  take  effect  September  1,   6  Ht.  Pro. 
189o.]    Upon  an  application  for  a  final  order,  if  it  appear  to  gj  jj^^  ^^j^ 
the  court  in  a  case  specified  in  section  twenty -foLr  hniulri  d  n  N.  T. 
aud  iiincteeu  of  this  act,  that  the  corporation  is  insclvexit,  879' 

or,  in  a  case  hpecified  either  in  tiiat  section,  or  in  section  ?2'^'  ^^PP* 
twent^'-fonr  hundred  and  twenty  of  this  act,  that,  for  any 
re  son  a  dissolation  of  the  corporation  will  be  beneficial  to 
the  interests  of  the  stockholders,  not  injurious  to  the  pu^)lic 
interests,  the  court  must  make  a  final  order,  dissoWing  the 
corporation,  and  appointing  one  or  more  receivers  of  its 
property.  Upon  the  entry  of  the  order  the  corporation  is 
dii^BolYed.  The  court  may,  in  its  discretion,  appoint  a 
director,  trustee,  or  other  officer,  or  a  stockholder  of  the  cor- 
poration, a  receiver  of  its  properly.  In  a  proceeiling  for  the 
voluntary  dissolntion  of  a  corporation  the  court  may,  in  the 
fnrtheranceof  justice,  upon  notice  to  the  attorney-general, 
and  the  attorney-general  not  objecting,  and  upon  such 
further  notice  to  en  ditors  or  others  interested  as  the  court 
sholl  direct,  which  notice  may  be  made  by  mail  npon  all 
persons  and  corporations  not  residing  or  existing  within  the 
State,  relieve  a  receiver  from  any  omission,  defect  or  deftiult, 
in  a-iy  proceeding  or  act  required  by  law  to  be  tnken  or  done, 
oriu  the  giving  of  any  noti-e  required  by  law  to  be  given, 
and  the  com t  mny  npon  like  notice,  confirm  any  act  of  a 
receiver,  and  any  decision,  report^  order  or  judgment  made 
ill  such  proceeding. 


^  2430.    A  sale,  assignment,  mortgage,  conveyance,  or 
other  transfer,  of  any  property  of  a  corporation,  made  after 
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the  filing  of  a  petition  as  prescribed  in  this  title,  la  payment 
of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any 
other  consideration ;  or  a  judgment  thereafter  rendered 
a3(aiuBt  the  corporation  by  confession,  or  upon  the  a'^cept- 
ano»)  of  an  ofFer,  is  a^)solutely  Toid,  as  against  the  receiver 
appointed  in  the  special  proceeding,  and  as  against  the 
creditors  of  the  corporation. 

i08N.Y.ao9  §  2481.  [Am^d  188  (.]  This  title  does  not  apply  to  an  in- 
iS2N.T.ai2  corporate  1  library  society,  to  a  religious  corporatloB,  or  to 
a  select  school  or  academy  incorporated  by  the  regents  of 
the  uniyer-ity,  or  by  the  legislator**,  or  to  a  municipal  or 
other  political  oorpor  tion.  In  the  oa^^e  of  corporations 
affected  by  the  provis  ons  c>f  this  title  and  not  having 
stockho'deri^,  it  shall  be  sufficient  for  the  purpos*  s  of  this 
title  to  notifr,  name  aU'l  refer  to  the  *' members"  of  such 
oorporationsinsteadof* stockholders"  as  herein  provided. 
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TITLE  XIL 
Proceedings  tuppiefnejiiary  to  an  execution  against  property, 

JkjenciM  1.  Proceedings  to  compel  an  examination  of  the  Jadgment 
debtor,  and  of  bis  debtor  or  bailee. 
2.  Tbereceiyer. 

ARTICLE   FIRST. 

Fbocebdinob  to  compel  an  Examination  of  thb  Judo* 
MENT  Debtor,  and  of  his  Debtob  ob  Bailee. 


SM83. 
M88. 
M84. 
UK. 

MM. 
2487. 
M38. 
94S9. 
9440. 
M4I. 

S44S. 

944& 
2444. 

M45. 

U46. 

M47. 


S44S. 

fi4iS 


The  diiferent  remedies 
under  this  title. 

Nature  of  the  remedies. 
Keriew  of  orders. 

What  Jodge  may  entertain 
the  proceedings. 

Order  to  examme  Jadg- 
ment debtor  after  return 
of  execution. 

Id. ;  before  return  of  exe- 
cution. 

Warrant  of  arrest  instead 
of  order. 

Id. ;  after  the  order  has 
been  made. 

Warrant ;  how  vacated, 
etc. 

Undertaking  may  be  re- 
quired, etc. 

Order  to  examine  person 
having  property,  etc., 
of  Judgment  debtor. 

Either  order  may  require 
attendance  Mfore  a 
referee. 

Reference  may  be  ordered 
at  an  V  time. 

Proceeaings  upon  exami- 
nation ;  adjournment. 

Referee  to  be  sworn. 

Order  permitting  person 
indebted  to  pay  debt  to 
Bheriir. 

Order  requiring  deliyery 
of  money  or  property  to 
sheriff  or  receiver. 

Duty  of  the  sheriff. 

How  money  or  property 
applied  to  pay  tne  jndg- 


S  M50l  Balance  to  be  paid  or  de- 
livered to  Judgment 
debtor,  etc. 

8461.  Judge  ma  enjoin  trans- 
fer, etc.  of  property. 

2462.  Mode  of  service  of  certain 
orders. 

2458.  Service  of  a  warrant. 

2454.  How  proceedings  discon- 
tinued  or  dismisMd. 

2466.  CoBts  to  Jndgment  cred- 
itor. 

2466.  Id. ;  to  Judgment  debtor, 
etc. 

2457.  Disobedience  to  order ; 
how  punished. 

2466.  Upon  what  Judgment,  and 
to  what  county,  the  exe< 
cution  must  have  is- 
sned. 

2469.  In  what  connty  Judgment 
debtor,  his  biQlee,  etc., 
must  attend. 

74fj0.  No  perHon  excused  from 
answering  on  the 
ground  of  fraud. 

2461.  Proceedings  wttere  Jndg- 
ment is  against  joint 
debtors. 

2402.  Proceedings  commenced 
before  one  judge  may 
be  continued  before 
another. 

2468.  Cases  where  this  cliapter 
is  not  applicable  ;  what 
propertv  eannot  ba 
reached. 


§  2482.     [i4)n*dl896,  amendment  to  take  effect  September  1^   |ii66,  Con 
1896.]    This  title  provides  for  three  distinct  remedies,  as  sol.  Act. 
f oUows :  »  Hun.  U. 

1.  An  order  made  or  a  warrant  issxied  against  a  jadgment 
debtor,  after  return  of  an  execution. 

2.  An  order  made,  or  n  warrant  issued  against  a  judgment 
debtor,  after  the  issuing  and  before  the  return  of  an  execu- 
tion. 
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1 1168,  Ckm*  3.  An  order,  made  after  the  issuing,  and  either  before  or 
8ol.  Act  after  the  return  of  an  execution,  against  the  person  who  hws 
89  Hun,  14     property  of  the  j udgment  debtor,  or  is  indebted  to  him . 

The  proceedings  under  subdiyision  third  of  this  section, 
may  be  pursued  either  alone  or  simultaDeously  with  the  pro- 
ceedings under  subdiyison  first  or  su'bdi vision  second .  The 
party  to  whom  costs  are  awarded  in  a  special  proceeding  shall 
be  entitled  to  the  same  remedies  under  this  title,  under  the 
same  circumstaDces,  as  near  as  may  be,  as  a  j  udgment  cred- 
itor. And  for  the  purposes  of  this  title,  the  party  to  whom 
such  costs  are  awarded  shall  be  deemed  a  judgment  creditor, 
and  the  party  against  whom  they  are  awarded  shall  be  deemed 
a  j  udgment  debtor. 

A4  How.  Fr.       §  2488.  Each  of  those  remedies  is  a  special  proceeding. 
sirn     im    ^^^  ^^  Order,  made  in  the  course  thereof,  can  be  reviewed, 

80  HUD^  lOT.    ^jjjy  ^  follows  :      46  Id.  828;  17  MIbo.  146. 

18  Abb.  N.       1.  An  order,  made  by  a  judge,  out  of  court,  maybe  va- 
Ki  n  ^'   M     <^^^^  ^^  modified  by  the  Judge  who  made  it,  as  if  it  was 
51  Hnn,  M.    m^g  jjj  jj^  action  ;  or  it,  or  the  order  of  the  judge  vacat- 
ing or  modifying  it,  may  be  vacated  or  modified,  upon 
motion,  by  the  court   out  of  which   the  execution   was 
issued. 
86  Hun,  608.      2.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedings, may  be  taken  in  like  manner,  as  if  the  order  was 
made  in  an  action  brought  in  the  same  courU 

1 1108,  c<m.     §  2484.    What  Judge  may  entertain  the  proceedings. 

■oLAct        [Am*d  18S1,  1884,  i895,  1897.]    Either  special  proceedings 

84  N°^^  ^^^  ^^  instituted  before  a  judge  of  the  court,  out  of  which, 
Bute  itop.  or  the  county  judge,  the  special  county  judge,  or  the  special 
6lt  surrogate,  of  the  county  to  which  the  execution  was  issued; 
or  where  it  wa^i  issued  to  the  city  and  couuty  of  New  Tork, 
from  a  court  other  thau  the  city  court  of  that  city,  before  a 
justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than 
the  bupreme  court,  and  it  is  shown  by  affidavit,  that  eadi  oi 
the  judges,  before  whom  the  special  proceedings  might  be 
iustituted,  as  prescribed  by  this  section,  is  absent  from  the 
county,  or,  for  any  reason,  unable  or  disqualified  to  act,  the 
special  proceedings  may  be  instituted  before  a  justice  of  the 
supreii.e  court.  In  that  case,  if  he  does  not  reside  within 
the  judicial  district  embracing  the  county  to  which  the  exe- 
cution was  is8ued,  the  order  made  or  warrants  issued  by 
him  must  be  returnable  to  a  justiee  of  the  supreme  court, 

^  residing  in  that  district,  or  the  county  judge,  or  the  special 

judge,  or  special  surrogate,  of  that  or  an  adjoining  county, 
as  directed  in  the  order  or  warrant.  Where  the  judgment 
upon  which  the  execution  was  issued  was  recovered  iu  a  dis- 
trict court  of  the  city  of  New  York,  either  special  proceeding 
shall  be  instituted  before  a  justice  of  the  city  court  of  the 

U8N.Y.6fl7.  city  of  New  York. 

Inp^r.  ^'t.        §  2485.     [  Am'd  1896,  atMndment  to  take  efed  BeptenUper  1, 

(J.  ^  S. )  69.'     1896 .1    At  any  time  wi thi n  ten  years  after  the  return ,  wholly 

r  mV**'  ^*  ®'  partly  unsatisfied,  of  tin  execution  against  property,  isfined 

i;  N.  Y         ^P  ^  a  J  udgment,  as  ]>re8cribed  in  section  twenty- four  Lun- 

Bute  Beik   dreri  and  fifty -eight  of  this  ret,  or,  in  co^e  of  an  ord*  r,  issued 

8&  in  the  B<ime  manner  so  fur  as  the  provisions  of  said  nection 

i4oid\*iv^  can  bo  ap])lied  ill  substance,  the  crediior  under  K<.ch  jndg- 

menc  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
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competent  ivritten  evidence,  is  entitled  to  an  order,  require 
log  Uie  debtor  under  the  judgment  or  order,  to  attend  and 
be  examined  concerning  his  property,  at  a  time  and  place 
specified  in  the  order. 

§  2486.  At  any  time  after  the  issuing  of  an  execution  88Huiij4ti 
against  property,  as  prescribed  in  section  two  thousand 
four  hundred  and  fifty  eight  of  this  act,  and  b^ore  the 
return  thereof,  the  Judgment  creditor,  upon  proof,  by  affi-  > 

davit,  or  other  competent  written  evidence,  that  the  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  ludgment,  is  entitled 
to  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  exammed  concemmg  his  property,  at  the  time  and  place 
specified  in  the  order, 

J  8487.  Upon  proof  entitling  a  judgment  creditor  to  an  60  How.  Ft. 
er,  under  either  of  the  last  two  sections ;  and  also  proof,   ^^ 
by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is     gtat^en. 
danger  that  the  judgment  debtor  will  leave  the  State,  or  jSi 

conceal  himself,  and  that  there  is  reason  to  believe  that  he  Id.  lOB. 
has  property,  which  he  unjustly  refuses  to  apply  to  the 
payment  of  the  judgment;  the  judge  may,  instead  of 
making  an  order,  issue  a  warrant  under  his  hand,  reciting 
the  facts,  and  requiring  the  sheriff  of  any  coun^,  where 
the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge, 
if  the  case  is  one  where  the  warrant  must  be  returnable  to 
another  judge. 

g  8488.  Where  the  facts  specified  in  the  last  section, 
are  made  to  appear,  as  therein  stated,  at  any  time  after  the 
making  of  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  and  oef  ore  the  close  of  bis  ex- 
amination, the  judge  may  issue  a  warrant,  as  therein  pre- 
scribed ;  and,  if  necessary,  may  direct  the  adiournment, 
or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  the  proceeding  under  the  order,  until  after  th« 
return  of  the  warrant,  and  his  decision  thereupon. 

%  8480.  A  warrant,  issued  as  prescribed  in  the  last  two 
sections,  mav  be  yacated  or  modified,  as  prescribed  in 
section  two  thousand  four  hundred  and  thirty-three  of  thia 
act,  with  respect  to  an  order. 

§  8440.  Where  a  judgment  debtor  has  been  arrested 
and  brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  article ;  and  it  appears,  to  the  satis- 
faction of  the  judge,  from  his  examination,  or  other  proof, 
that  there  is  danger  that  he  wiU  leave  the  State,  or  conceal 
himself,  and  that  he  has  property,  which  he  has  unjasily 
refused  to  apply  to  the  satisfaction  of  the  judgment ;  the 
judge  may  make  an  order,  requiring  him  to  give  an  under- 
takmg,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he 
will,  from  Ume  to  time,  as  the  Judge  directs*  attend  before 
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1 1168,  Ckm*  3.  An  order,  made  after  the  isaaing,  and  either  before  or 
■ol.  Act  after  the  return  of  an  exeoation,  againat  the  peraon  who  haa 
89  Hun,  14     property  of  the  j udgment  debtor,  or  ia  indebted  to  him . 

Tue  proceedinga  under  anbdiTision  third  of  this  aeotion, 
may  be  parriucd  either  alone  or  aimDlraDeonaly  with  the  pro- 
oeedingB  nnder  aabdiTison  firat  or  anbdi  viaion  aecond .  The 
party  to  whom  coata  are  awarded  in  aapeoial  proceeding  ahall 
oe  entitled  to  the  aame  remediea  under  thia  title,  under  the 
aame  ciroumstaocee,  aa  near  aa  may  be,  aa  a  j  ndgment  ored> 
itor.  And  for  the  purpoaea  of  thia  title,  the  parJ^  to  whom 
auch  coata  are  awarded  ahall  be  deemed  a  judgment  creditor, 
and  the  party  againat  whom  they  are  awarded  ahall  be  deemed 
a  judgment  debtor. 

A4  How.  Fr.       §  8488.  Each  of  thoee  remedies  la  a  special  proceeding. 
Urn     im    ^"^  ^^  order,  made  in  the  course  thereof,  can  be  reviewed, 

BO  *1UD^  lOT.    ^jjjy  ^  follows  :      48  Id,  328;  17  Misc.  146. 

18  Abb.  N.       1.  An  order,  made  by  a  judge,  out  of  court,  maybe  va- 
Si  w  ^*   M     Gated  or  modified  by  the  judge  who  made  it,  as  if  it  was 
51  Han,  M.    jQjyjg  jjj  j^jj  action  ;  or  it,  or  the  order  of  the  judge  Tacat- 
ing  or  modifying  it,  may  be  vacated  or  modified,  upon 
motion,  by  the  court   out   of  which   the   execution   was 
issued. 
86  Hun,  608.      2.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedings, may  be  taken  in  like  manner,  as  if  Uie  order  was 
made  in  an  action  brought  in  the  same  court, 

1 1108,  c<m.     §  2484,    What  Jndge  may  entertain  the  nroeeedini^ 

■oLAct        [Am*d  18S1, 1884,  i895,  1897.]    Either  apeoial  proceedinga 

84  N°^  ^  ^^^  instituted  before  a  judge  of  the  court,  out  of  which. 
Slate  Rep.  oi  the  county  judge,  the  apeoial  county  judge,  or  the  apecial 
fill,  aurrognte,  of  the  county  to  which  the  execution  was  iasued; 
or  where  it  wa^  issued  to  the  city  and  county  of  New  York, 
from  a  court  other  thao  the  city  court  of  that  city,  before  a 
justice  of  the  supreme  court  for  that  dly  and  county. 
Where  the  execution  waa  issued  out  of  a  court  other  than 
the  bupreme  court,  and  it  ia  ahown  by  affidavit,  that  each  ot 
the  judgea,  bef  <re  whom  the  apeoial  proceedinga  might  be 
instituted,  as  prescribed  by  this  section,  is  absent  from  the 
county,  or,  for  any  reason,  unable  or  diaquidified  to  act,  the 
apeoiaJ  proceedinss  may  be  inatitutod  before  a  juaUoe  of  the 
aupretne  court.  In  that  caae,  if  he  does  not  reside  within 
the  judicial  district  embracing  the  county  to  which  the  exe- 
cution was  isttued,  the  order  made  or  warrants  isaued  by 
him  must  be  returnable  to  a  juatiee  of  the  aupreme  court, 

'  residing  in  that  district,  or  the  county  judge,  or  the  apecial 

judge,  or  special  aurrogate,  of  that  or  an  adjoining  county, 
as  directed  in  the  order  or  warrant.  Where  the  judgment 
upon  which  the  execution  waa  issued  waa  recovered  in  a  dia- 
trict  court  of  the  city  of  New  York,  either  apecial  proceeding 
shall  be  inatitnted  before  a  juatioe  of  the  city  court  of  (he 

U8K.Y.6e7.  city  of  New  York. 

Ilip^r.  \ft.        §  2485.     [  Am*d  1896,  afMndment  to  take  ^ed  8epienU>er  1, 
(J.  L  s.)«9!     1896.]    At  anytime  within  ton  yeara  after  the  retom,  wholly 
r  im  >     ^*  **'  partly  unsatisfied,  of  an  execution  aprainst  properly,  iai^ned 
i;  NT         ^1^  ^  a  judgment,  as  ]>rescribed  in  section  twrnty-four  Lun- 
Bute  Ben.   dred  and  fifty-eight  of  this  ret,  or,  in  cane  of  an  ord'  r,  issurd 
8£  in  the  same  manner  so  fur  ou  the  provisions  of  said  sect  ion 
iwid'i^f^  can  1)0  api)lied  ill  substance,  the  creditor  under  K.ch  judg- 
ment or  order,  upon  i  roof  of  the  facts,  by  affidavit  or  other 
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oompatent  Tvritten  eviddnce,  is  entitled  to  an  order,  require 
ing  uie  debtor  under  the  jadgment  or  order,  to  attend  and 
be  examined  concerning  his  property,  at  a  time  and  place 
specified  in  the  order. 

§  2486.  At  any  time  after  the  issuing  of  an  execution  88Hiinj4ti 
against  property,  as  prescribed  in  section  two  tibousand 
four  hundred  and  fiftveight  of  this  act,  and  before  the 
return  thereof,  the  judgnient  creditor,  upon  proof,  by  affl-  t 

davit,  or  other  competent  written  evidence,  that  the  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  ludgment,  is  entitled 
to  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined  concernmg  his  property,  at  the  time  and  place 
specified  in  the  order, 

t2487.  Upon  proof  entitling  a  judgment  creditor  to  an  60  How.  Fb 
er,  under  either  of  the  last  two  sections ;  and  also  proof,   f^ 
by  affidavit,  to  the  satisfaction  of  the  Judge,  that  there  is     gtat^Beo 
danger  that  the  judgment  debtor  will  leave  the  State,  or  JSi 

conceal  himself,  and  that  there  is  reason  to  believe  thaX  he  Id.  lOB. 
has  propertv,  which  he  unjustly  refuses  to  apply  to  the 
payment  oi:  the  judgment ;  the  judge  may,  instead  of 
making  an  order,  issue  a  warrant  under  his  hand,  reciting 
the  facts,  and  requiring  the  sheriff  of  any  coun^,  where 
the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge, 
if  the  case  is  one  where  the  warrant  must  be  returnable  to 
another  judge. 

g  2488.  Where  the  facts  specified  in  the  last  section, 
are  made  to  appear,  as  therein  stated,  at  any  time  after  the 
making  of  an  order,  requiring  (he  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  bis  ex- 
amination, the  judge  may  issue  a  warrant,  as  therein  pre- 
scribed ;  and,  if  necessary,  may  direct  the  adjournment, 
or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  the  proceedings  under  the  order,  until  after  th« 
retiim  of  the  wanant,  and  his  decision  thereupon. 

%  8480,  A  warrant,  issued  as  prescribed  in  the  last  two 
sections,  may  be  vacated  or  modified,  as  prescribed  in 
section  two  thousand  four  hundred  and  thirty-three  of  thia 
act,  with  respect  to  an  order. 

§  8440.  Where  a  judgment  debtor  has  been  arrested 
and  brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  article ;  and  it  appears,  to  the  satis- 
faction of  the  judge,  from  his  examination,  or  other  proof, 
that  there  is  danger  that  he  will  leave  the  Btate,  or  conceal 
himself,  and  that  he  has  property,  which  he  has  na jostly 
refused  to  apply  to  the  sati:>f action  of  the  judgment ;  the 
judge  may  make  an  order,  requiring  him  to  give  an  under- 
taking, with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he 
will,  from  time  to  time,  as  the  Judge  directs,  attend  before 
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the  judge,  or  before  a  referee,  appointed  or  to  be  appdnted  in 
the  proceeding ;  and  that  he  will  not,  until  discharged  from 
arrest  by  virtue  of  the  warrant,  dispose  of  any  of  his  prop- 
erty, which  is  not  exempted  from  seizure  b^  section  two 
thouaaod  four  hundred  and  sixty -three  of  this  act.  If  he 
fails  to  comply  with  the  order,  the  Judge  must  forthwith, 
by  warrant,  commit  him  to  prison,  there  to  remain  until 
the  close  of  the  examination,  or  the  giving  of  the  required 
undertaking ;  except  that  the  judge  may  direct  the  sheriff 
to  produce  him,  from  time  to  time,  as  required  in  the  course 
of  the  proceedings. 

g  2441.  Upon  proof,  by  affidavit,  or  other  competent 
written  evidence,  to  the  satisfaction  of  the  judge,  that  an 
execution  against  property  has  been  issued,  as  prescribed 
in  section  two  thousand  four  hundred  and  fif^-eight  of 
this  act,  and  either  that  it  has  been  returned  wh<Mly  or 
partly  unsatisfied,  or  that  it  has  not  been  returned ;  and 
also  that  any  person  or  corporation  has  personal  property 
of  the  Judgment  debtor,  exceeding  ten  (toUars  in  value,  or 
is  indebted  to  him  in  a  sum  exoeedinf  ten  dollars;  the 
judgment  creditor  is  entitled  to  an  order,  requiring  that 
person  or  corporation  to  attend  and  be  examined  concern- 
mg  the  debt,  or  other  property,  at  a  time  and  place  specified 
in  the  order.  The  judge  may,  in  his  discretion,  require 
notice  of  the  subsequent  proceedings  to  be  given  to  the 
indgment  debtor,  in  such  a  manner  as  he  deems  Just. 
But  a  receiver  shall  not  be  appointed  without  such  a 
notice  ;  except  as  otherwise  prescribed  in  article  second  of 
this  title. 

i6]Ciio.fti6.  g  8442.  An  order,  requiring  a  person  to  attend  and  be 
examined,  made  pursuant  to  any  provision  of  this  article, 
must  require  him  so  to  attend  and  be  examined,  either  bo- 
fore  the  judge  to  whom  the  order  is  returnable,  or  before  a 
referee  designated  therein.  Where  the  examination  is  ti^en 
before  a  referee,  he  must  certif v,  to  the  judge  to  whom  the 
order  is  returnable,  all  the  evidence  and  the  other  proceed- 
ings taken  before  him. 

§  2448.  At  any  stage  of  the  proceedings,  the  Judge  to 
whom  the  order  is  returnable  may,  in  his  discretion,  make 
an  order,  directing  that  any  other  examination,  or  testi- 
monv,  be  taken  by,  or  that  a  question  arising  be  r^eired  to, 
a  referee,  designated  in  the  order.  Where  a  question  is  so 
referred,  the  referee  may  be  directed  to  report  either  the 
evidence  or  the  facts. 

g  2444.  Upon  an  examination  under  this  article,  each 
answer  of  a  party  or  witness  examined  must  be  under  oath. 
A  corporation  must  attend  by,  and  answer  under  the  oatb 
of,  an  oflScer  thereof ;  and  the  Judge  may,  in  his  discretion, 
specify  the  ofilcer.  Either  pcuty  may  be  examined  as  a 
witness,  in  his  own  behalf,  and  mav  produce  and  examine 
oUier  witnesses,  as  upon  the  trial  01  an  action.    Thejudg^ 
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or  referee  may  adjourn  any  proceedings,  under  this  article, 
from  time  to  time,  as  he  thinks  proper. 

^  2445 •  Unless  the  parties  expressly  waive  the  referee's 
oath,  a  referee,  appointed  as  prescribed  in  this  articl*',  must, 
before  entering  npou  an  examination,  or  taking  testimony, 
hnbscribe  and  take  an  oath,  that  he  will  faithfully  and  fairly 
discharge  his  duty  upon  the  reference,  and  malce  a  just  and 
true  report  according  to  the  best  of  his  understanding. 
The  oath  may  be  administered  by  an  officer  designated  in 
section  eight  hundred  and  forty-two  of  this  act,  and  must 
be  returned  to  the  jndge,  with  the  report  or  testimony. 

§  2446.  At  any  time  after  the  commencement  of  a  special 
proceeding,    authorized    by   this    aiiicle,  and  before   the  12  Misc.  626. 
appointment  of  a  receiver  tnert-in,  or  the  extension  of  a  re-  jg    j^    ^ 
ceivership  thereto,  the  judge,  by  whom  the  order  or  warrant  ' 

was  granted^  or  to  whom  it  is  returnable,  may,  in  bis  dis- 
cretion, upon  proof,  by  affidavit,  to  his  satisfaction,  that  a 
person  or  corporation  is  indebted  to  the  judgment  debtor, 
and  upon  such  a  notice,  given  to  such  persouR,  as  he  deems 
jnst,  or  without  notice,  makenn  order,  permitting  the  per- 
son or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not 
exceeding  the  sum  which  will  satisfy  the  execution.  A  pay- 
ment thus  made  is, to  the  extent  thereof,adischargeof  the  in- 
debtedness, except  as  against  a  trausferee  from  the  judgment 
debtor,  in  good  faith  and  for  a  valuable  consideration,  of 
whose  rights  the  person  or  corporation  had  actual  or  con- 
structive notice,  when  the  payment  was  made. 

§  2447.  Wh  re  it  appears,   from    the    examination  or  ??SL*\^' 
testimony,  taken  in  a  special  proceeding  authorized  by  this  JJJ;  S|** 
article,  that  the  judgment  debtor  ha.<9,  in  his  poss^^ssion  or  ig  Abb.  N. 
under  his  control,  money  or  other  pergonal  property,  be     G.  3io. 
longing  to  him;  or  that  one  or  more  articles  of  personal  ^j^oj?* 
prop-rty,  capable  of  delivery,  his  right  to  the  possession   j  feow.'Pr. 
whereof  is  not  substantially  di«^puted,  are  in  the  possession  n.  8. 87*2. 
or  under  the  control  of  another  person  ;  the  j  ndge,  by  whom  W  ICiso.  626. 
the  order  or  Wiirrant  was  granted,  or  to  whom  it  is  retuin- 
atle,  may,  in  his  discretion,  and  upon  such  a  notice,  given 
to  such  persons,  as  he  deems  just,  or  without  notice,  make 
nn  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliver  the  articles  of 
personal  property,  to  a  sheriff,  designated  in  the  order,  un- 
less a  receiver  has  been  appointed,  or  a  receivership  has 
been  extended  to  the  s^  ecial  proceedmg,  and  in  that  case  to 
theieceiver. 

^  2448*  If  Iho    sheriff,    to    whom    money  is  paid,   or 
other  property  is  delivered,  pursuant  to  an  order  made  as 

Erescribedin  eith  r  of  the  last  two  sections,  djes  not  then 
old  an  execution  upon  the  judgment  ag  linst  the  property 
of  the  judgment  debtor,  he  has  the  same  rights  and  powers, 
and  is  subject  to  the  same  duties  and  liabilities,  with  re- 
spect to  the  money  or  property,  as  if  the  money  had  been 
collected,  or  the  property  had  been  levied  upon  by  him,  by 
virup  of  such  an  exetjution  ;  except  as  otherwise  presoribed 
in  the  next  section. 


r 
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1  How.  Pr.  §2449.  [Am*dlS92,amendme7U  ioiake  effect  September  1, 
N.  s.  372.  18§2.  J  Aiter  a  receiver  has  been  appointed,  or  a  receivership  has 
b  en  extended  to  the  special  proceeding,  the  judge  must,  by 
order,  direct  tiie  sheriff  to  pay  the  money  or  the  proceeds  of 
the  property,  dedactin^  his  fees,  to  the  receiver  ;  or  if  the 
case  so  requires,  to  dehver  to  the  receiver  the  property  in  his 
hands.  But  if  it  appears,  to  the  s-itisf  action  of  the  judge, 
that  an  order,  appointing  a  receiver  or  extending  a  receiver- 
ship is  nob  necessary,  he  may,  by  an  order  reciting  that  fact, 
direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds 
jof  the  property  so  delivered  upon  an  execution  in  favor  of 
the  judgment  creditor,  issaed  either  before  or  after  the  pay- 
meut  or  delivery  to  the  sheriff  ;  and  a  receiver,  appointed 
pursuant  to  the  provisions  of  this  ai  tide,  may,  on  leave  of  a 
judge  having  power  to  appoint  sn(*h  receiver,  lease  the  real 
property  that  shall  come  into  his  possession  for  such  time  as 
sball  be  necessary  to  realize  money  sufficient  to  satisfy  the 
judt^inent,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

§  2450.  Where  money  is  paid,  or  property  deliyered,  as 
prescribed  in  the  last  four  sections,  and  afterwards  the 
special  proceeding  is  discontinued  or  dismissed  ;  or  the 
judgment  is  satisfied,  without  resorting  to  thHt  money  or 
property  ;  or  a  balance  of  the  money,  or  of  the  proceeos  of 
the  property,  or  a-part  of  the  property,  remains  in  the 
sheriff's  or  the  receiver's  hands,  after  satisfying  the  judg- 
ment, and  the  costs  and  expenses  of  the  special  proceed- 
ings; the  judge  mnstmake  an  order,  directing  the  sheriff 
or  receiver  to  pay  the  money,  or  deliver  the  property,  so 
remaining  in  his  hands,  to  th9  judgment  debtor,  or  to  such 
other  person  as  appears  to  be  entitled  thereto,  upon  pay- 
ment of  his  fees,  and  all  other  sums  legally  chargeable 
against  the  same. 

§  245 !•  The  judge  by  whom  the  order  or  warrant  was 
granted  ('r  to  whom  it  is  returnable,  may  make  an  injunc- 
tion order,  restraining  any  person  or  corporation,  whether 
a  pavty  or  not  a  party  to  the  special  proceedings,  from  mak- 
ing or  suffering  any  transfer  or  oiher  disposition  of ,  or  in- 
te^erence  with,  the  property  of  the  judgment  debtor,  or 
the  property  or  debt,  concerning  which  any  person  is 
required  to  attend  and  be  examined,  until  further  direction 
in  the  premises.  Such  an  injunction  order  may  be  made 
simaltaneocsly  with  the  order  or  warrant,  by  which  the 
special  proceeding  is  instituted,  nnd  upon  the  same  papers  ; 
or  afterwardR,  upon  an  affidavit,  showing  Huffioient  grounds 
theref'ir.  The  judge  or  the  court  may,  as  a  condition  of 
granting  an  application  to  vacate  or  modify  the  injunction 
order  require  the  applicant  to  give  security,  in  such  a  sum 
and  in  Buch  a  manner,  as  justice  requires. 

140N.Y.447.  §  24o2*  An  injunction  order,  or  an  order  requiring  a 
person  to  attend  and  be  examined,  made  as  prescribed  in 
this  article,  mnst  l-e  servel  ns  follows  : 

1.  The  original  order,  under  the  hand  of  the  judge  making 
it,  must  be  exhibited  to  the  person  to  be  served. 


^ 
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2.  A  copy  thereof,  and  of  the  affidavit  npon  which  it  was 
made,  mnst  be  delivered  to  him. 

Service  npon  a  corporation  is  sufficient,  if  made  npon  an 
officer,  to  whom  a  copy  of  a  summons  must  be  delivered, 
where  a  summons  in  personally  served  upon  a  corporation  ; 
unless  the  officer  is  Rp^cially  designated  by  the  judge,  as  pre- 
scribed  in  section  two  thousand  four  hundred  and  forty* 
foui'  of  this  act. 

§  2458.  The  sheriff,  wlien  he  arrests  a  judgment  debtor 
by  virtue  of  II  warrant,  issued  as  prescribed  in  this  article, 
must  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affi- 
davit upon  which  it  was  granted. 

§  2-I54*  A  special  proceeding,  instituted  ns  prescribe'l  in 
this  uriicl'*,  may  be  discontinued  at  any  time,  upon  such 
terms  as  justice  requires,  by  an  order  of  the  judge,  made 
upon  the  application  of  the  judgment  creditor.  Where  the 
judgmeut  creditor  unreaRonably  neglects  or  delays  to  pro- 
ceed, or  where  it  appears  that  his  judgment  has  been  satis- 
fi  -d,  his  proceedings  may  be  dismissed,  upon  like  terms,  by 
a  like  orvler,  made  upon  the  application  of  the  judgment 
debtor,  or  of  the  plaintiff  in  a  judgment  creditor's  action 
ai^ainst  the  debtor,  or  of  a  judgment  creditor,  who  nas  in- 
stituted either  of  the  special  proceedings,  authorized  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extend- 
ing a  receivership,  has  been  made,  in  the  course  of  the 
special  proceeding  notice  of  the  application  for  an  order 
specided  in  this  section,  must  be  given,  in  snch  a  manner  as 
the  jnd^e  deems  proper,  to  all  persons  interested  in  the  re- 
ceivership, as  fur  as  they  can  conveniently  be  ascertained. 

§2455.  The  judge  may  make  an  order,  allowing  fo  the  ?®^'"5;*^ 
judgment  creditor  a  fixed  Kum,  as  costs,  consisting  of  his  ^  288! 
wit.tessbb'  ft'cs  and  other  disbursements,  and  of  a  sum,  in 
a  edition  thereto,  not  exceeding  thirty  dollars  ;  and  direct- 
ing the  paym^-nt  there«>f,  out  of  any  money  which  has 
come,  or  may  come,  to  the  hands  of  the  receiver,  or  of  the 
sheiiff ;  or,  within  a  time  specified  in  the  order,  by  the 
judgment  debtor,  or  other  person  against  whom  the  special 
proceeding  i  ^  instituted. 

* 

§  2466.  Where  the  judgment  debtor,  or  other  person  88  Han,  U3. 
against  whom  the  special  proceeding  is  instituted,  has  been 
examined,  and  property,  applicable  to  the  payment  of  the 
j  adgment  has  not  been  discovered  in  the  course  of  the 
speciil procteding,  the  judge  may  make  an  order,  allowing 
him  a  like  sum  as  costs  ;  and  directing  the  payment  thereof, 
within  a  tiaae  specified  in  the  order,  by  t*ie  judgment  creditor; 
or  except  where  it  is  allowed  to  the  judgment  debtor, 
out  of  any  money  which  has  come,  or  may  come,  to  the 
hands  of  a  receiver  or  of  the  sheriff. 

§2457.  A  person  who  refuse**,  or  without  sufficient  rx-  84  Him,  138. 
cuse  neglects,  to  obey  an  order  of  a  judge  or  referee,  made  371^^'^'  ^'^' 
pursuant  to  the  last  two  sections,  or  to  any  other  provision    88  Hun,  6I8. 
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of  this  article,  and  duly  served  upon  him,  or  an  oral  direction, 
given  directly  to  him  by  a  judge  or  referee,  in  the  course  of 
the  special  proceeding  ;  or  to  attend  before  a  judge  or 
referee,  aicordiug  to  the  command  of  asubpcena,  duly 
served  upon  him  ;  may  be  punished  by  the  judge,  or  by 
the  court  out  of  which  the  execution  was  issued,  as  for  a 
contempt. 

69  How.  Fr.     $  2458.    Upon  what  Jadgrm^nt,  and  to  what  coantjr, 

5^1     TS-*  ***®  exectttion  must  hiye  issued.     [Am'd  1881,    1897. 

i^civ.  no.  jimendmerU  to  tahe  effect  September  1,  1897.]— In  order  to  en- 

sid.  4&       title  a  judgment-creditor  to  maintain  either  or  the  special 

140  N.Y.  447.  proceedings  aatUorized  by  this  article,  the  jndgm en t  mupt 

146  N.T.  848.  £(iye  been  ren  lered  upon  the  judgment  debtor's  appearance 

or  personal  service  of  the  summons  upon  him,  for  a  sum  not 

less  than  twenty -five  dollars  or  substituted  s>*rvice  of  the 

summons  upon  him  in  accordance  with  section  four  hundred 

aad  thirty-six  of  the  code  of  civil  procednre;  and  the  eze- 

cation  must  have  been  issued  out  of  a  court  of  record;  and 

either: 

1.  To  the  sheriff  of  tbe  county  where  the  judj^ment  deb- 
tor  has,  at  the  time  of  the  commencement  of  the  special 
proceedings,  a  place  for  the  regular  transaction  of  busineBS 
in  perpion ;  or, 

2.  If  tht)  judgment  debtor  is  then  a  resident  of  the  state, 
to  the  sheriff  of  the  county  where  he  resides;  or, 

3.  It  he  in  n  >t  then  a  resi  leui  of  the  state,  to  the  sheriff 
of  the  county  wher)  the  judgment-roll  is  filed  unless  the 
exesution  was  issued  out  of  a  court  other  th  m  that  in  which 
the  judgment  was  ren  lered,  and,  in  that  c»e,  to  the  sheriff 
of  the  county  where  the  transcript  of  the  judgment  is  filed. 

§  2469.  If  the  ludgraent  debtor,  or  other  person,  re- 
quired to  attend  and  be  examined,  as  prescribed  in  this  arti- 
cle, or  the  officer  of  a  corporation,  required  to  attend  in  its 
behalf,  is,  at  the  time  of  the  service  of  the  order  upon 
him,  a  resident  of  the  State,  or  then  has  an  office,  within  the 
State,  for  the  regular  transaction  of  business  in  person,  he 
cannot  be  compelled  to  attend,  pursuant  to  the  order,  or  to 
any  adjournment,  at  a  place  without  the  county  wherein 
his  residence  or  place  or  business  is  situated. 

§  2460.  [Am'd  1881.]  A  party  or  a  witness,  examined 
in  a  special  proceeding,  authorized  by  this  article,  is  not  ex- 
cused from  answering  a  question,  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of 
a  fraud ;  or  to  prove  that  he  has  been  a  party  or  privy  to, 
or  knowing  of,  a  conveyance,  assignment,  transfer  or  other 
disposition  of  property  for  any  purpose ;  or  that  he  or 
another  person  claims  to  be  entitled  as  against  the  judgment 
creditor,  or  a  receiver  appointed  or  to  be  appointed  m  the 
epecial  proceeding,  to  hold  property,  derived  from  or 
through  the  judgment  debtor,  or  to  be  discharged  from  the 
payment  of  a  debt  which  was  due  to  the  judgment  debtor, 
or  to  a  person  in  his  behalf.  But  an  answer  cannot  be  used 
as  evidence  against  the  pLTson  so  answering,  in  a  criminal 
action  or  criminal  proceeding. 

^8461»  Where  the  execution  was  issued  as  prescribed 


^ 
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in  section  one  thousand  nine  hundred  and  forty -one  of  this 
act,  a  debt  due  to,  or  other  personal  property  owned  by, 
one  or  more  of  the  defendants  not  summoned,  jointly?  with 
the  defendants  summoned,  or  witti  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed  in 
this  article,  and  founded  upon  the  judgment. 

§  2468»  Sections  twenty-six,  fifty-two,  and  two  hundred 
and  seventy-nine  of  this  act  apply  to  a  special  proceeding, 
instituted  as  prescribed  in  this  article;  and  the  judee before 
whom  it  is  continued,  as  prescribed  in  either  of  tnose  sec- 
tions, is  deemed  to  be  the  judge  to  whom  an  order  or  war- 
rant is  returnable,  for  the  purpose  of  any  provision  of  this 
or  the  next  article. 

§  8468.  [Am*d  1886.]  This  article  does  not  apply  where  ssN.Y.m 
the  judgment  debtor  is  a  corporation  created  by  or  under   i^  id.  447. 
the  laws  of  the  State,  or  a  foreign  corporation  specified  in  Jg^^P*  ^'''' 
section  one  thousand  eight  hundred  and  twelve  of  this  act,    {f  j^^^  145. 
except  in  those  actions  or  special  proceedings  brought  by 
or  against  the  people  of  the  State.    Nor  does  it  authorize 
the  seizure  of,  or  other  interferences  with,  any  property 
which  is  especially  exempt  by  law  from  levy  and  sale  by 
virtue  of  an  execution  ;  or  any  money,  thing  in  action,  or 
other  property  held  in  trust  for  a  judgment  debtor,  where 
the  trust  has  been  created  by,  or  ths  fund  so  held  in  trust 
lias  proceeded  from,  a  x)er8on  other  than  the  jud^ent 
debtor  ;  or  the  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  within  sixty  days  next  before  the 
institution  of  the  special  proceeding ;  when  it  is  made  to 
appear  by  his  oath  or  otherwise  that  those  earnings  are  nec- 
essary for  the  use  of  a  family,  wholly  or  partly  supported 
by  lus  labor* 

ARTICLE  SECOND. 
Thb  Rbcbiyeb. 

I  fMi,  When  and  how  receiver  %  2468.  "When  property  is  Tested 
may  be  appointed.  in  receiver. 
M66.  Notice  to  other  crediton.  3409.  How    receiver's   title    to 
5M66.  Only  one  receiver  to  be  personal    property    ex- 
appointed.    Former  re-  tended  bj  relation, 
ceivership  may  be  ex-  2470.  Coanty  Clerk  to  record 
tend'-'d.  orders,  etc. ;  penalty  for 
8467.  Order  to  be  flied  and  re-  nei^lect. 

corded.  2471.  Beceiver  to  be  rabject  to 

control  of  conrt 

g  2464.  At  any  time  after  making  an  order,  requiring  14  xbb.  N. 
the  judgment  debtor,  or  any  other  person,  to  attend  and  be  C.  822. 
examined,  or  issuing  a  warrant,  as  prescribed  in  article 
first  of  this  title,  the  Judge  to  whom  the  order  or  warrant  is 
returnable  may  make  an  order,  appointing  a  receiver  of  the 
property  of  the  judgment  debtor.  At  least  two  days' 
notice  of  the  application  for  the  order  appointing  a  receiver, 
must  be  given  personally  to  the  judgment  debtor,  unless 
the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence* be  found  witliin  the  State ;  in  which  case,  the  order 
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must  recite  that  fact,  and  may  dispense  with  notice,  or  may 
direct  notice  to  be  given  in  any  manner  which  the  jadge 
thinks  proper.  But  where  the  order  to  attend  and  be 
examin^,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return 
day  thereof,  or  at  the  close  of  the  examination,  without 
further  notice  to  him. 

§  2466*  The  judge  must  ascertain,  if  practicable,  by 
the  oath  of  the  judgment  debtor,  or  otherwise,  whether  an 
action,  specified,  in  article  first  of  title  fourth  of  chapter 
fifteenth  of  this  act,  or  a  special  proceeding  instituted  as 
prescribed  in  article  first  of  this  title,  is  pending  against  the 
judgment  debtor.  If  either  is  pending,  and  a  receiver  has 
not  been  appointed  therein,  notice  of  the  application  for 
the  appointment  of  a  receiver,  and  of  all  the  subsequent 
proceedings  respecting  the  receivership,  must  be  given,  in 
such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

S  2466.  Only  one  receiver  of  the  propertj^  of  a  judgment 
debtor  shall  be  appointed.  Where  a  receiver  thereof  has 
already  been  appointed,  the  judge,  instead  of  making  the 
order  prescribed  in  the  last  section  but  one,  must  make  an 
order,  extending  the  receivership  to  the  special  proceeding 
before  him.  Such  an  order  pvea  to  the  judgment  creditor 
the  same  rights,  as  if  a  receiver  was  then  appointed  upon 
his  application  ;  including  the  right  to  apply  to  the  court  to 
control,  direct,  or  remove  the  receiver,  or  to  subordinate 
the  proceedings  in  or  by  which  the  receiver  was  appointed* 
to  those  taken  under  his  judgment. 

§  8467.  An  order  appointing  a  receiver,  or  extending  a 
receivership,  must  be  filed  in  the  ofiftce  of  the  clerk  of  the 
county,  wherein  the  judgment-roll  in  the  action  is  filed  ;  or, 
if  the  special  proceeding  is  founded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judg- 
ment was  rendered,  in  the  office  of  the  clerk  of  the  county, 
wherein  the  transcript  of  the  judgment  is  filed. 

U  Week.  §  2468.  The  property  of  the  judgment  debtor  is  vested 
Dig.  841.  in  a  receiver,  who  has  duly  qualified,  from  the  time  of 
^  state  Bep  ^^^^S  ^®  Order  appointing  him^  or  extending  his  receiver- 
8iS!  sbip,  as  the  case  may  be ;  subject  to  the  following  excep- 
T  4  Id.  Me.      tions : 

147  NY '  cm!  .  ^*  ^^  property  is  vested  in  the  receiver,  only  from  the 
time  when  the  order,  or  a  certified  copy  thereof,  as  the 
case  may  be,  is  filed  with  the  clerk  of  the  county  where  it 
is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  State,  his 
personal  property  is  vested  in  the  receiver,  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
whose  ofiice  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides. 
tl7N.Y.Sl7.      §2409.  [ Am* (ilii\)2,  amcTulmenlio take  effect  5ep^m6<r  1, 


^ 
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189A.]  Where  the  receiver's  title  to  personal  property  has 
become  vested,  as  prescribed  iu  the  last  sectioa,  it  also 
exteuds  back,  by  relation,  for  the  benefit  of  the  judgment 
creditor,  ia  whose  behalf  the  special  proceeding  was  in« 
stitated,  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  at- 
tend and  be  examined,  or  a  warrant,  requiring  the  sheriff  to 
Arrest  him  and  bring  him  before  the  judge,  has  been  served, 
be  Tore  the  appointmeDt  of  the  receiver  or  the  extension  of  the 
receivership,  the  receiver's  title  extends  back  so  as  to  include 
the  personal  property  of  the  judgment  debtor,  at  the  timci  of 
the  service  of  the  order  or  warranty 

2.  Where  nn  order  or  warrant  hns  not  been  served,  as 
specified  in  the  foregoing  subdivision,  but  an  order  has  been 
made,  requiriug  a  person  to  attend  and  be  examined,  con- 
ci-roiog  >>roperty  belouging,  or  a  debt  due,  to  the  judgment 
debt  r,  the  receiver's  titie  extends  to  personal  property  be- 
lon^in;;  to  the  judgment  debtor,  which  was  iu  the  hands  or 
under  the  control,  of  the  person  or  corporation  thus  re* 
quired  to  attend,  at  the  time  of  the  service  of  the  order; 
and  to  a  debt  then  du«  to  him  from  that  person  or  oorpora-  ^ 
tion. 

3.  In  every  other  case,  where  notice  of  the  application  for 
tho  appointmeDt  of  the  receiver  was  given  to  the  judgment 
dobtor,  the  receiver's  title  extends  to  the  personal  property 
of  the  jndgment  debtor,  at  the  time  when  the  notice  was 
served,  -e  ther  personally,  or  by  complying  with  the  re- 
qtiirements  of  an  order,  proscribing  a  substitute  for  personal 
service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing ,  JL^^^*  ^^' 
subdivii^ions  of  this  section,  the  rule  most  favorable  to  the ,       * 
judgment  creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  ptood  fiiith,  without  notice,  and  for  a  valuable  consider- 
ation; or  the  payment  of  a  debt  in  good  faith,  and  without 
notice. 

» 

5.  No  person  shall  be  appointed  a  receiver  in  this  State 
who  is  not  a  resident  thereof,  nor  shall  any  person  continue 
to  a.'t  as  receiver  after  he  ceases  to  be  a  resident  thereof 
and  the  jndgment  creditor  may  apply  to  the  court  or  judge 
that  a;>poin  ted  such  receiver,  within  thirty  days  after  said  re* 
ceiver  ceases  to  be  a  resident  of  this  State,  for  the  appoint- 
ment of  anoth<  r  person  in  his  place,  upon  such  notice  to  the. 
pernons  interebted  as  the  court  or  judge  may  direct. 
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§  2470*  Each  oonnty  clerk  mnst  keep  in  his  office  a 
book,  indexed  to  the  names  of  the  JTidgment  debtors,  stjled 
"book  of  orders  appointing  receivers  of  jadgment  debt> 
ors.*'  A  county  clerk,  in  whose  ofl&ce  an  order  or  a  certi- 
fied copy  of  an  order  is  fileil,  as  pres  ribed  in  section  two 
thousand  foar  handred  aad  s'xty -seven  or  section  two 
thousand  four  hundred  and  8ixty-ei^:ht  of  this  act,  must 
immediately  note  thereupon  the  time  of  filing  it,  and,  as 
soon  as  pra  ticable,  must  record  it  in  the  book  so  kept  by 
him.  He  must  also,  upon  request,  furnish  forthwith  to 
any  party  or  person  interested,  one  or  more  certified  copies 
thereof.  For  each  omission  to  comply  with  auy  provision 
of  this  section,  a  county  cl'^rk  forfeits,  to  the  party 
grieved,  two  hundred  and  fifty  dopars,  in  addition  to  al 
damages  sustained  by  reason  of  the  omission. 


§  247 1  •  ^  receiver,  appointed  as  prescribed  in  this 
article,  is  subject  to  the  direction  and  control  of  the  court 
out  of  which  the  execution  was  issued.  Where  an  order 
has  been  made,  extending  a  receivership  to  a  special  pro- 
ceeding founded  upon  a  suhsequent  judgment,  the  coutrol 
over,  and  direction  of,  the  receiver,  with  respect  to  that 
judgment,  remain  in  the  court  to  whose  control  and  direc- 
tion he  was  originally  subject. 


TITLE  Xin. 

I  Added  1893.] 

To  compel  delivery  of  hooks  io  pMic  officer, 

§  247 1  ^-  '^  public  officer  may  demnnd  from  aoy  per- 
son in  whose  possession  they  may  be,  a  delivery  to  such 
officer  of  the  books  and  papers  belonging  or  appertaining  to 
such  office.  If  such  demaud  is  refused,  such  officer  may 
make  complaint  theri  of  to  any  justi'  e  of  the  supreme  court 
of  the  district,  or  to  the  county  judge  of  the  county  in 
which  the  person  refusing  resides.  If  snch  justice  or 
judge  be  satisfied  that  such  books  or  papers  are  withheld, 
ne  shall  grant  an  orler  directing  the  person  refusing  to 
show  cause  before  him  nt  a  time  specified  therein,  why  he 
should  not  deliver  the  same.  At  such  time,  or  at  any  time  to 
which  the  matter  mny  be  a(ljourned,  on  proof  of  the  due 
service  of  the  order,  such  justice  or  judgo  shall  proceed  to 
inquire  into  the  circnmstanoes.  If  the  person  charged 
wiuL  withholding  such  books  or  papers  makes  affidavit  be- 
fore such  justice  or  judge  t^at   he  has   delivered   to  the 
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officer  all  books  and  papers  in  his  custody  which,  '^'iihiii  his 
kno'wltidge  or  to  hid  belief  belong  or  appertain  thereto,  tmh 
proceedings  before  such  justice  or  judge  shall  cense,  and 
such  person  be  dischar(:;ed.  If  the  person  complained 
agaiust  shall  not  make  such  onth,  and  it  apppars  that  any 
such  books  or  papers  are  withheld  by  him,  such  justice  or 
jn^ge  shnll  commit  him  to  the  conntyjaiti  nt:i  ho  d  liTers 
» uch  books  and  papera,  oris  othemiso  discharged  accor  icg 
to  law.  On  such  commitmeLt,  such  justice  or  jud^^i  if 
required  by  the  complainant,  sbnll  also  issue  his  warrant  di- 
rected to  any  sheriff  or  constable,  cotiimaDding  him  to 
search,  in  the  daytime,  the  places  designated  therein,  for 
such  bovks  and  papers,  and  to  bring  them  before  such 
j  ustioe  or  judge.  If  aoy  such  books  and  papers  are  brought 
before  him  by  yirtue  of  such  warrant,  he  shall  determine 
whether  they  appertain  to  such  office,  and  if  so  shall  cause 
them  t3  be  delirered  to  the  complainant. 
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%  8478.  Each  surrogate  muBt  hold,  within  his  county, 
a  court,  which  has,  in  addition  to  the  powers  conferred 
"jpon  it,  or  upon  the  surrogate,  by  special  proyision  of  law^ 
Jurisdiction,  as  follows : 

1.  To  take  the  proof  of  wills  ;  to  adroit  wills  to  probate ; 
to  revoke  the  probate  thereof ;  and  to  take  and  revoke  pro- 
bate of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters 
of  administration,  and  to  appoint  a  successor  in  place  of  a 
person  whose  letters  have  been  revoked. 

8.  To  direct  and  control  the  conduct,  and  settle  the  ac- 
counts, of  executors,  administrators,  and  testamentary 
trustees ;  to  remove  testamentary  trustees,  and  to  appoint 
a  successor  in  place  of  a  testamentary  trustee  so  removed. 

4.  To  enforce  the  payment  of  debts  and  legacies ;  the 
distribution  of  the  estates  of  decedents :  and  the  payment 
or  delivery,  bv  executors,  administrators,  and  testamen- 
tary trustees,  or  money  or  other  property  in  their  possea- 
sion,  belonging  to  tlie  estate. 

6.  To  direct  the  disposition  of  real  property,  and  interests 
in  real  property,  of  decedents,  for  the  pajrment  of  their 
debtaana  funeral  expenses,  "and  the  disposition  of  the  pro- 
ceeds thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the 
affairs  of  decedents,  according  to  the  provisions  of  the 
statutes  relating  thereto. 

7.  To  appoint  and  remove  guardians  for  infants ;  to 
compel  the  payment  and  delivery  by  them  of  money  or 
other  property  belonging  tit  their  wards  ;  and,  in  the  cases 
specially  prescribed  by  law,  to  direct  and  control  their  con* 
duct,  and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  In 
the  manner,  prescribed  by  statute. 

§  8478.  Where  the  tririsdiction  of  a  surrogate's  court 
to  make,  in  a  case  specined  in  the  last  section,  a  decree  or 
other  determination,  is  dravim  in  question  collaterallv,  and 
the  necessary  parties  were  duly  cited  or  appeared,  the 
jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud 
or  collusion,  conclusively,  established,  by  an  allegation  of 
the  jurisdictional  facts,  contained  in  a  written  petition  or 
answer,  duly  verified,  used  in  the  surrogate's  court.  The 
fact  that  the  parties  were  duly  cited  is  presumptively 
proved,  by  a  recital  to  that  effect  in  the  decree. 

§  8474.  The  surrogate's  court  obtains  jurisdiction  in 
every  case,,  by  the  existence  of  the  jurisdictional  facts  pre- 
scribed by  statute,  and  by  the  citation  or  appearance  of  the 
necessary  parties.  An  objection  to  a  decree  or  other  de- 
termination, founded  upon  an  omission  therein,  or  in  the 
papers  upon  which  it  was  founded,  of  the  recital  or  proof 
of  any  fact  necessary  to  jurisdiction,  which  actually  existed, 
or  the  failure  to  take  any  intermediate  proceeding,  required 
by  law  to  be  taken,  is  available  only  upon  appeal.  But,  for 
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the  better  protection  of  any  party,  or  other  person  interested, 
the  surrogate's  court  may,  in  its  discretion,  allow  such 
d^ect  to  be  supplied  by  amendment. 

44  Han,  108.  §  2476.  Jurisdiction,  once  duly  exercised  over  any 
129  N.Y.  640.  matter,  by  a  surrogate's  court,  excludes  the  subsequent  ex- 
ercise of  jurisdiction  by  another  surrogate's  court,  over  the 
same  matter,,  and  all  its  incidents,  except  as  otherwise 
specially  prescribed  by  law.  Where  a  guardian  has  been 
duly  appointed  by,  or  letters  testamentary  or  of  administra- 
tion have  been  duly  issued  from,  or  any  other  special  pro- 
ceeding has  been  duly  commenced  in,  a  surrogate's  court 
having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  mat- 
ter«  must  be  taken  in  the  same  court. 

1  Bern.  208.  §  8476,  The  surrogate's  conrt  of  each  county  has  juris- 
diction, exclusive  of  every  other  surrogate's  court,  to  take 
the  proof  of  a  will,  and  to  grant  letters  testamentary  there- 
upon, or  to  grant  letters  of  administration,  as  the  case  re- 
quires, in  either  of  the  following  cases: 

!•  Where  the  decedent  was,  at  the  time  of  his  death,  a 
resident  of  that  county,  whether  his  death  happened  there 
or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the 
Stale,  died  within  that  county,  leaving  personal  property 
within  the  State,  or  leaving  personal  property  which  has, 
since  his  death,  come  into  the  State,  and  remains  unadmin- 
istered. 

8.  Where  the  decedent,  not  being  a  resident  of  the  State, 
died  without  the  State,  leaving  personal  property  within 
that  county,  and  no  other ;  or  leaving  personal  property 
which  has,  since  his  death,  come  into  that  county,  and  no 
other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death, 
a  resident  of  the  State,  and  a  petition  for  probate  of  his 
will,  or  for  a  grant  of  letters  of  administration,  under  sub- 
division second  or  third  of  this  section,  has  not  been  filed 
in  an^  surrogate's  court ;  but  real  property  of  the  decedent, 
to  which  the  will  relates,  or  which  is  subject  to  disposition 
under  title  fifth  of  this  chapter,  is  situated  within  that 
county,  and  no  other. 

§  2477.  Where  personal  property  of  the  decedent  Is 
within,  or  comes  into,  two  or  more  counties,  under  the  cir- 
cumstances gipecitied  in  subdivision  third  of  the  last  section  : 
or  real  properly  of  the  decedent  is  situated  in  two  or  more 
counties,  under  the  circumstances  specified  in  subdivision 
fourth  of  the  last  section ;  the  surrogate's .  courts  of  those 
counties  have  concurrent  jurisdiction,  exdusive  of  every 
other  surrogate's  court,  to  take  the  proof  of  the  will  and 
grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition 
for  probate  of  a  will,  or  for  letters  of  administration,  has 
been  duly  filed  in  eithf^r  of  the  courts  so  possessing  con- 
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current  luiisdiction,  the  jurisdiction  of  that  court  excludes 
that  of  the  other. 

g  8478.  For  the  purpose  of  conferring  Jurisdiction  upon 
a  surrogate's  court,  a  debt,  owing  to  a  decedent  by  a  resi- 
dent of  the  Btate,  is  regarded  as  x)ersonaI  property,  situated 
within  the  county  where  the  debtor,  or  either  of  two  or 
more  joint  debtors,  resides ;  and  a  debt,  owing  to  him  by  a 
domestic  corporation,  is  regarded  as  personal  property, 
situated  within  the  county  where  the  principal  office  of  the 
corporation  is  situated.  But  the  foregoing  provision  does 
not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  oUier  instrument  for  the  payment  of  money  only,  in 
terms  negotiable,  or  nayable  to  the  bearer  or  holder.  Buch 
a  debt,  whether  the  aebtor  is  a  resident  or  non-resident  of 
the  State,  or  a  foreign  or  a  domestic  government,  state, 
county,  public  officer,  association,  or  corporation,  is,  for 
the  purpose  of  so  conferring  jurisdiction,  regarded  as  per- 
sonal property,  at  the  place  where  the  bond,  note,  or  other 
instrument  is,  either  within  or  without  the  State. 

§8479.  [ulm'rf  1888.]  Where  a  new  county  has  been  laMiio.Tii. 
heretofore,  or  is  hereafter,  erected,  or  territory  has  been 
heretofore,  or  is  hereafter,  transferred  from  one  county  to 
another,  the  jurisdiction  of  the  surrogate's  court  of  each  of 
the  counties  affected  thereby,  to  take  the  proof  of  a  wiU, 
or  to  grant  letters,  depends  upon  the  locality,  where  the 
petition  is  presented,  of  the  place  where  the  property  of 
the  decedent  is  situated,  or  where  the  event  occurred,  as 
the  case  may  be,  which  determines  iurisdiction.  If,  before 
the  erection  of  the  new  county,  or  the  transfer  of  the  terri- 
tory, letters  have  been  granted,  upon  the  ground  that  the 
dec^ent  died  or  resided  within  the  county,  the  surrogate's 
court  from  which  they  were  issued  has  exclusive  jurit>dic- 
tion  of  the  estate,  and  of  all  matters  incidental  thereto ; 
and  if  the  place  where  the  decedent  died  or  resided  is  em- 
braced within  another  county,  certified  copies  of  any  papers 
or  proceedings,  filed,  entered,  or  recorded  in  the  surrogate's 
court  thereof,  must  be  furnished 'on  the  payment  of  the 
fees  therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate ;  and  upon  the  latter's  request  and  payment 
of  the  fees  therefor,  the  proper  officer  of  the  couit  so  hav- 
ing jurisdiction  must  file,  enter  or  record  the  same,  in  like 
manner  and  with  like  effect  as  the  originals.  Where  the 
letters  were  granted  upon  any  ground  other  than  the  dece- 
dent's death  or  residence  within  the  county,  the  jurisdiction 
of  the  court  from  which  they  were  issued  remains  unaf- 
fected by  any  change  in  the  territorial  limits  of  its  county. 

§  8480.  A  special  proceeding  pending  in  a  surrogate's 
court,  whose  jurisdiction  to  entertain  the  same  is  taken 
away  by  the  provisions  of  the  last  section,  or  in  consequence 
of  the  erection  of  a  new  county,  or  the  alteration  of  the  terri- 
torial limits  of  a  county,  after  this  act  takes  effect,  must  be 
transferred,  by  order  of  the  court  in  which  it  is  pending,  to 
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the  surrogate's  court  having  jurisdiction  ;  and  the  latter 
court  has  the  same  jurisdiction,  power,  and  authority  with 
respect  thereto,  which  the  former  court  would  have  had,  if 
the  territorial  limits  of  its  county  had  not  heen  changed. 

91  N.Y.  489.  §  8481.  A  surrogate,  in  court  or  out  of  court,  as  the 

98  Id.  484.  cafee  requires,  has  power : 

*  guTO  481  1-  To  issue  citations  to  parties,  in  any  matter  within  the 

Id.  eSi."  jurisdiction  of  his  court ;  and,  in  a  case  prescribed  by  law, 

28  N.  Y.  to  compel  the  attendance  of  a  party. 

State  Rep.  2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  pro- 

186 N.T.  28?!  ceeding  in  his  court  ;  and  where  all  persons  who  are  neces- 

29  Ab'b.N.G.  sary  parties  have  not  been  cited  or  notified,  and  citation  or 
S  state  Eep  ^^^i^®  *"^  °o^  ^^^  waived  by  appearance  or  otherwise,  it 
29.  is  his  duty,  before  proceeding  further,  so  to  adjourn  the 

same,  and  to  issue  a  supplemental  citation,  or  require  the 
petitioner  to  give  an  additional  notice,  as  may  be  necessaiy. 
•  8.  To  issue,  under  the  seal  of  the  court,  a  subp<B<ia,  re- 
quiring the  attendance  of  a  witness,  residing  or  being  in 
any  part  of  tho  State  ;  or  a  subpoena  duces  tecum,  requir- 
ing such  attendance,  and  the  production  of  a  book  or  paper 
material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  to  whom  a  citation  or  other 
process  has  been  duly  issued  from  his  court,  from  acting 
as  such,  until  the  further  order  of  the  court. 

6.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of 
his  court,  to  perform  any  duty  imposed  upon  him,  by 
statute,  or  by  the  surrogate's  court,  under  authority  of  a 
statute. 
5Bedf.89a  0-  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  aa 
Id.  488.  of  a  former  time,  a  decree  or  order  of  his  court :  or  to  grant 

2  W  ^Si  ^^  *  ^^^  *"*^  ^^  *  °^^  hearing  for  fraud,  newly  discovered 
ff7  How'.  Pr.  evidence,  clerical  error,  or  other  sufficient  cause.  The 
447.  '   powers,  conferred  by  this  subdivision,  must  be  exercised 

c  ffio^  ^'  *^"^y  *°  *        ^**®  *°^  ^°  ^^®  same  manner,  as  a  court  of 

7N.  T.  record  and  of    general'  jurisdiction  exercises  the    same 

State  Rep.  powers.  Ui)on  an  appeallrom  a  determination  ofthesur- 
42  H  4M*  ^^^»  made  upon  an  application  pursuant  to  this  subdivi- 
de n!*?'.  ^^^^*  ^^^  general  term  of  the  supreme  court  has  the  same 

State  Bep.  power  as  the  surrogate ;  and  his  determination  must  be 

•i  M  ^^?^'  reviewed,  as  if  an  original  application  was  made  to  that 

**  Id.  41 S.  t'Ai.vn 

«9  Id.  298.       W^™- 

82  Han,  419.  7.  To  punish  any  person  for  a  contempt  of  his  court, 
dvi]  or  criminal,  in  any  case,  where  it  is  expressly  pre- 
scribed b^  law  that  a  court  of  record  may  punish  a  person 
for  a  similar  contempt,  and  in  like  manner. 

8-  Subject  to  the  provisions  of  law,  relating  to  the  dis- 
qualification of  a  judge  in  certain  cases,  to  complete  any 
unfinisheil  business,  pending  before   his  predecessor   in 
the  office,  including  proofs,  accountings,  and  examinations. 
9.  To  complete,  and  certify  and  sign  in  his  own  nanua^ 
adding  to  his  signature  the  date  of  so  doing  all  records  or 
papers,  left  uncompleted  or  nnsigned  by  any  q£  lg»  prade* 
cessors. 
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10.  To  exemplify  and  certify  transcripts  of  all  records  of 

his  conrt,  or  other  papers  remaitiiog  th<>reiii.  13  Abb  K 

11.  With  respect  to  any  matter  not  expressly  proTided   o.t^    * 
for  in  the  foregoing  sabdivisions  of  this  section,  to  proceed, 

in  all  matters  sabjeot  to  the  cognizance  of  his  cOnrt,  ac- 
cording to  the  coarse  and  practice  of  a  court*  having  by 
the  common  law,  jurisdiction  of  such  matters,  except  as 
otherwise  prescribed  by  statute;  and  to  exercise  such  inci- 
dental powers,  as  are  necessary  to  carry  into  effect  the  pow' 
ers  expressly  conferred. 

§2482-  [i^m'd  1893.]  Each  proTision  of  this  chapter, 
relating  to  the  jurisdiction  of  the  surrogate's  court,  to  take 
proof  of  a  wiU,  and  to  gr.int  letters  testamentary  or  letters 
of  administration  or  regulating  the  mode  of  proceeding  in 
any  matter  connected  with  the  estate  of  a  decedent  applies, 
unless  otherwise  expressly  declared  therdn,  whether  the 
will  was  made,  or  the  decedent  died,  before  or  after  this 
chapter  takes  effect  All  acts  hitherto  of  surrogates  snd 
officers  acting  as  such  in  completing  by  certif^ng  in  their 
own  names  any  uncertified  wills,  and  by  signing  and  certi- 
fying  in  their  own  names,  the  unsigned  and  uncertified  rec- 
.  ords  of  wills  and  of  other  proofs  nndexamin  itions  taken  in  the 
proceedings  of  probate  tnereuf ,  before  their  predecessors  in 
office,  are  hereby  confirmed  and  declared  to  be  valid  and  in 
full  compliance  with  the  pre-existing  statutory  requirements. 

ARTICLE  SECOND. 
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I  2488.  Surrogate  and  acting  snr-        §  3493.  Id  ;  compenflation. 

rogate;  their  official  dM-  3494.  Id.;  acta,  cto.,  where  and 

ignatioDB.  how  recorded. 

3484.  Tacancjr     or      ditiabllity;  3495.  Surrogate,  when  not  to  be 

who  to  act  aa  eurrogate.  counacl.  etc. 

3486.  Id.;  if  anrrogate  disquali-  2496.  Surrogate,  when  disquali- 
fied, who  to  act,  fled . 

3486.  Id  ;  in  New  York  oovntj.  3497.  DiBqualiflcatton:    when 

3487.  Proof  of  authority.  obje  tionmustbe  taken. 

3488.  Id.;  when  and  how  made.  3498,  2499.  Books  to  be  kept  by 

3489.  How  authority  superseded  surrogate. 

3490.  Prooeedings  in  New  York  3600.  Papers  and  books   to  be 

and  Kings  counties  r«g-  preserved,   and   bonds 

ulated.  filed. 

2491.  Id.;  transfer  of  proceed-  3601.  When     fees   not     to    be 

ings  tosnrrogate's  court.  charged ;  report  of  fees. 

2493.  Temporary        surrogate;  3603.  What  papers  to  be  trans- 

when  board  of  super-  mittod  to  secretary  of 

Yisors  may  appoint.  State;  expenses  thereof. 

§  2483-  Where  the  county  judge  is  sIho  surrogate,  he 
may  be  designated,  in  any  p  iper  or  proceeding  relating  to 
the  office  of  surrogate,  as  the  surrocate  of  the  connty,  with- 
out any  addition  referring  to  his  office  i>s  county  f  iidge.  A 
local  officer  elected,  as  prescribed  in  the  constitution,  to  dis- 
charge thedatir-s  of  surrogate,  or  of  county  judge  aud  sar- 
rogato,  is  denignated  in  tuis  act,  and,  when  acting  as  surro- 
gate, may  be  designated,  as  the  "Bt)ecial  surrognte"  ot  his 
county.  Where  an  officer,  other  than  the  surrcgate,  nets  as 
surrogate  in  a  Ciise  pr.  acribed  by  law,  he  iuut»t  be  desigi.ated 
by  his  official  liile,  with  the  addiiion  of  the  words,  "t«nd 
acting  surrogate." 

§2484.     lAm'-i  1893.1    Where,  in  any  eounty,  except    8J»Httn,i05. 
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New  York,  the  offii  e  of  surrogate  is  vacant;  or  the  surro- 
gate is  disabled  by  reason  of  sickness,  Hbsence  or  lunacy, 
and  special  provision  is  not  made  by  law  for  the  discharge 
of  the  duties  of  his  office  in  that  contingency;  the  duties  of 
his  office  must  be  discharged  until  the  vacancy  is  filled  or 
the  dinaMlity  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  speci-il  surrogate,  or  he  is  in  like  man- 
ner disabled,  or  u  precluded  or  disqualified,  by  the  special 
county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like 
manner  disabled,  cr  is  precluded  or  disqualified,  by  the 
county  judge. 

4.  If  there  is  noc  mnty  judge,  orheisin  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  district  attorney. 

But  before  an  officer  is  intitled  to  act,  as  prescribed  m 
this  section,  proof  of  his  authority  to  act  as  prcBc  ribed  in 
section  twenty-four  hundred  and  cighty-Feven  of  this  act 
must  be  made.  In  any  proceeding  in  the  suriogate's  conrt 
of  the  county  of  Kings,  ttefore  either  of  the  officers  autho  • 
rized  in  this  section  to  discharge  the  duties  of  the  office  of 
surrogate  of  such  county  for  the  time  being,  if  an  issue 
is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  oider  transfer  such 
cause  to  the  supreme  court,  to  be  heard  aud  decided  at  a 
special  term  thereof,  held  in  such  county,  which  order  shall 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of 
such  order,  together  with  the  appropriate  certificate  or  cer- 
tificates of  the  authority  of  the  officer  to  act  as  surrogate, 
shell  be  sufficient  and  conclusive  evidence  of  the  jurisdic- 
tion and  authority  of  the  supreme  court  in  such  matter  or 
catise.  After  a  final  order  or  decree  is  mnde  in  the  matter 
or  cause  so  transferred  to  the  supreme  court,  the  court  shall 
direct  the  papers  to  be  returned  and  filed,  and  transcripts 
of  al  orders  and  decrees  made  therein  to  be  recorded  in  the 
surrogate's  office  of  such  county;  and  when  so  filed  and  re- 
corded, they  shall  have  the  same  effect  as  if  they  were  filed 
and  recorded  in  a  ca&e  pending  in  the  surrogate's  court  of 
such  county. 

§  2485*  [Am'd  1893.]  Where  the  Furrogate  of  any 
county,  except  New  York,  is  precluded  or  diso|ualified  from 
acting  with  respect  to  any  particular  matter,  his  jurisdiction 
and  powers  with  respect  to  that  matter  vest  in  the  several 
officers  designated  in  the  lost  sectiou,  in  the  order  therein 
provided  for.  If  there  is  no  such  officer  qualified  to  act 
therein,  the  surrognte  may  file  in  his  office  a  certificate  stat- 
ing thot  fact;  specif ng  the  reason  why  he  is  disqualified  or 
precluded;  and  designatiug  the  surrogate  of  an  adjoining 
county,  otiier  than  Mew  York,  to  act  in  his  place  in  uie  par- 
ticular  matter.  The  surrogate  so  designated  has,  with  re- 
spect to  that  matter,  all  the  jurisdiction  and  powers  of  the 
surrogate  making  the  designation,  and  may  exercise  the 
••iiMiifl^   same  in  dither  county. 

Conil^Ac^      §2486.  lAm'dlS8^,iS93,19Q5,amendmenttotake^€clJ<um^ 
82  Hun,  429.*  ctry  1, 1896.]  In  the  county  of  New  York  the  supreme  court,  at 
a  special  term  thereof,  on  the  presentation  of  proof  of  its  au- 
thority, as  prf  scribed  in  the  nt-xt  section,  must  exercise  all 
the  powers  and  jurisdiction  of  the  surrogate's  court,  as  follows: 
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1.  Where  the  surrogate  is  preolnded  or  disqualified  from 
BctiDg,  with  respect  to  a  particular  matter,  it  must  exercise 
all  tue  powers  and  jarisdiction  of  that  court  with  respect  to 
that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or 
the  surrogate  is  disabled  by  reason  of  sickness,  absence  or 
lunacy  it  must  exercise  all  the  powers  and  jurisdiction  of 
that  coDrt,  until  the  vacancy  is  filled  or  the  disability  ceases, 
as  the  case  may  be. 

§  2487.  lAm*d  1887, 1893,  1895.  amendmerd  to  Uke  tffed 
January  1,  1896.]  The  authority  of  another  officer  or,  in  the 
county  of  New  York,  of  the  supreme  court,  to  act  as  pre- 
scribed in  the  last  three  sections,  must  be  proved  in  one  of 
the  following  modes: 

1.  Where  til e  surrogate  is  disqualified  or  precluded 'from 
acling  in  a  particular  matter,  that  fact  may  be  proved  by  the 
surrogate's  certificate  ther«  of;  or,  except  as  otherwise  pre- 
scribed in  section  twenty-four  hundred  and  eighty-five,  by 
affidavit  or  oral  testimony. 

2.  The  fact  that  the  surrof^ate  is  so  disqualified  or  pie- 
cludt^d,  or  that  he  is  disabled,  or  that  the  ofnce  is  vacant  and 
also  the  authority  of  the  officer,  or  of  the  court,  as  the  case 
may  be,  to  act  in  his  place,  may  be  proved,  and  are  deemed 
conclusively  established  by  an  ordfr  of  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county. 
After  such  an  order  is  made,  the  stirrOKate  Bhnll  not  make 
the  certificate  specified  in  section  twenty  four  hundred  iind 
eighty -five  of  this  act,  and  if  such  a  cerifictue  has  been 
theretofore  filed,  the  powers  and  jurisdiction  of  the  surro- 
gate therein  designated  as  specified  iu  that  section,  thence- 
forth cease. 

§  2488-     [^m'd  1889.]     An  order  may  be  made  as  pre-  I  HBff.  Oon- 
scribed  in  subdivision  second  of  the  last  s<*otion,  upon  or  J?*jj^!** 
without  notice,  as  a  juHtice  of  the  supreme  court  of  the  ju-      state  Rep. 
aiuiai  district  embracing  the  county  tliinks  proper.    It  must  87fi! 

recite  the  ciuse  of  the  making  tbereof,  it  ^ust  designate 
the  officci  or  oou  it  empowered  to  discharge  the  duties  of  the 
office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
only,  it  must  designate  that  mnttt-r.  It  may,  in  the  discre- 
tion of  the  justice,  require  an  officer  to  give  security  for  tiie 
dne  dischaige  of  the  duties  therein.  Where  the  office  of 
Burro^ato  is  vacant,  or  the  surrogate  is  diseabled  by  reason  of 
lunacy,  the  Attorney-General,  if  directed  by  the  governor, 
must,  or  the  district  attorney,  upon  his  own  motion,  may 
apply  for  the  order,  and  a  ju'^tice  of  the  supreme  court  of 
the  ju^licinl  district  eiubra'.-ing  the  county  must  grant  it 
upon  Lis  application.  A  justice  of  the  supreme  courtof  the 
jndiciiil  district  embracing  the  county  may  also  grant  the 
urderupod  the  aprlication  of  a  pa  ty,  or  ap  rson  about  to  • 
become  a  party  to  auy  special  proceeding  in  the  surrogate's 
cour^  NA  here  the  surrogate  is  sick  oi  abseot,  the  granting 
of  the  order  rests  in  tbe  dis  rction  of  the  justice,  audits 
effect  n  ay  be  qualified  ns  tie  justice  tMnlis  ])roper. 

§  2489.  [i^lm'dl889.]  Wiiere  an  order  is  made  by  a  11186 Con- 
ju-^tice  of  the  supreme  oonrt  of  the  judicial  district  em-  ■<*l"^*» 
hr  cing  the  county  as  presi-.iibed  in  ihe  last  two  sections  or 
an  Jipioiiitment  is  made  by  the  board  of  Kupervisors  as  pre- 
bcri  bed  m  Section  tweu  y-four  huimrel  and  ninety-two  of 
this  act  for  any  can^  e  excppt  a  vac.-xncy  in  the  office  of  sur- 
i^ofpte.  it  way  be  revoked,  without  jir  judice  to  any  pro* 
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ceedingg  tberetofore  taken  by  virtue  thereof,  by  a  justice  of 
the  supreme  court  of  the  judicial  district,  embracing  the 
surrogate's  county,  upon  proof  that  it  -was  improvidently 
made,  or  that  the  cause  of  making  it  has  become  moperative. 
8uch  an  order  or  appointment  made  upon  the  ground  that 
the  surrogate's  office  is  vacant,  is  superseded  without  any 
formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is  revoked,  or  the  vacancy  is  filled, 
as  the  case  may  be,  the  unfinished  business  in  any  proceed- 
ings taken  by  virtue  of  the  ord«r  or  appointment,  must  be 
transferred  to,  and  may  be  completed  by  the  surrogate  in 
the  same  manner  and  with  like  effect  as  where  anew  sur- 
rogate completes  the  unfinished  business  of  his  predecessor. 

1 1167,  Con-  6  2490.  lAm*d  1895,  amendmmi  io  take  effect  January  1, 
■ol.  Act  1896.]  In  a  special  proceeding  cognizable  before  a  Furro- 
gftte,  t«ken  in  the  supreme  conrt  as  presoribed  in  thisnrticle, 
the  Feal  of  the  conrt  m  which  it  is  taken,  must  be  used, 
where  a  seal  is  necessary.  The  special  proceeding  must  be 
entitled  in  that  court;  and  the  papers  therein  must  be  filed  or 
recorded,  as  the  case  m>ty  be,  and  issues  therein  must  be 
tried,  as  in  an  action  bronght  in  that  court.  The  clerk  of 
that  ooQit  must  sign  each  record,  which  is  required  to  be 
eigned  by  the  surrogate  or  the  clerk  of  the  surrogate's  court. 
The  issuing  of  a  citation  may  be  directed,  and  any  order  in- 
termediate the  citation  and  the  decree  may  be  made  by  a 
judge  of  the  court. 

'Vx't?""'      §2491.     [i4m'dl895,  amendment  to  take  effed  January  1, 
S  Hun. 443  1^^96.]    The  court  may,  at  any  time,  in  i*s  discretion,  upon 
11  N.T.Stato  being  satisfied  that  the  rr  ason  for  the  exercise  of  its  powers 
Bej^.  875.      and  jurisdiction  has  ceased  to  operate,  make  an   order  to 
transfer  to  the  surrogate's  conrt,  any   mHtter  then   pending 
before  it.     Such  an  order  operates  to  transfer  the  same  ac- 
cordingly.   Immediately  after  such  a  transfer,  or  after  the 
revojation  of  the  order  of  the  general  term,  as  prescribed  in 
the  last  sect  on  but  one,  the  surrogate  must  cause  entries  to 
be  mnde  iu  the  proper  book  in  his  office,  referring  to  all  the 
papers  filed,  and  orders  entered,  or  other  proceedings  taken, 
m  the  supreme  court;  and  he  may  cause  copies  of  any  of  the 
ord  rs  or  papers,  to  be  made,  and  recorded  or  filed  in  his  of- 
fice, at  the  expense  of  the  county. 

§  2492.  [Am'd  1893.]  In  any  county,  except  Kew 
York,  if  the  surrogate  is  disabled,  by  reason  of  sickness, 
and  there  is  no  special  surrogate,  or  special  county  judge 
of  the  county,  the  board  of  supervise  s  may,  in  its  dis- 
•  vretion,  appoint  a  suitable  person  to  act  as  surrogate,  un- 
til the  surrogate's  disability  ceases;  or  until  a  special 
surrogate  or  a  special  county  judge  i  elected  or  appointed. 
A  person  so  appointed  mubt,  before  entering  on  the  execu- 
tion of  the  duties  of  his  office,  tike  and  file  an  path  of 
office,  and  give  an  official  bond  ns  prescribed  by  law,  with 
respect  to  a  person  elected  to  the  office  of  surrogate. 
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§  8498.  An  officer,  or  a  person  appointed  by  the  boaid  ^  ^^»  *^' 
of  supervisors,  who  acts  as  surrogate  of  any  county  during 
a  yacancy  in  the  office,  or  in  consequence  of  disability,  as 
prescribed  in  the  la&t  nine  sections,  must  be  paid,  for  tlM 
time  during  which  he  so  acts,  a  compensation  equal,  pro 
rata,  to  the  salary  of  tiie  surrogate ;  or,  in  a  county  where 
the  county  Judge  is  also  surrogate,  to  the  salary  of  the 
county  Judge.  The  amount  of  his  compensation  must  be 
audited  ana  paid,  in  like  manner  as  the  salary  of  the  surro- 
gate, or  of  the  county  Judge,  as  the  case  may  be.  Where  • 
an  officer  of  the  county  performs  the  duties  of  the  surro-  ' 
gate,  with  respect  to  a  particular  matter,  wherein  the  sur« 
logate  is  disqualified  or  precluded  from  acting,  the  super- 
visors of  the  coimty  must  allow  him  a  Just  compensation 
for  his  services  therein,  to  be  audited  and  collected  in  the 
same  manner. 

§  8404.  Where  an  act  is  done  or  a  proceeding  Is  taken  88  Hnn^isia 
by,  before,  or  by  authority  of,  an  officer,  or  a  person  ap» 
pointed  by  the  board  of  supervisors,  temporarily  acting  as 
surrogate  of  any  county,  as  prescribed  in  this  article,  the 
same  must  be  recorded,  or  the  proper  minutes  thereof  must 
be  entered,  in  the  books  of  the  surrogate's  court,  in  like 
manner  as  if  the  same  was  done  or  taken  by,  before,  or 
by  authority  of  the  surrogate  of  the  county;  and  the 
officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters 
so  issued,  and  must  certify  the  record  thereof  in  the  book* 

§  2495-  [Am'd  1893.]  A  surrogate  shall  not  be  connsel, 
solicitor  or  attorney  in  a  civil  action  or  special  proceeding 
for  or  against  any  executor,  administrator,  temporary  ad- 
ministrator, testamentary  trustee,  guardian  or  infant,  ovdr 
whom,  or  whose  estate  or  accounts,  he  could  bave  any 
jurisdiction  by  law.  The  surrogate  of  the  county  of  Mon- 
roe shall  not  act  as  referee  or  practice  as  attorney  or  conn* 
seller  in  any  court  of  record  in  the  State. 

I  2406.  In  addition  to  his  general  disqualifications  as  ft 
Judicial  officer,  a  surrogate  is  disqualified  from  acting  upon 
an  application  for  probate,  or  for  letters  testamentary,  or 
letters  of  administration,  in  each  of  the  following  cases : 

1  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the 
next  of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any 
part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily 
examined  or  to  be  examined  as  a  witness,  to  any  written 
or  nuncupative  wilL 

8.  Where  he  is  named  as  executor,  trustee,  or  guardian, 
in  any  will,  or  deed  of  appointment,  involved  in  the  matter 

§  8407.  An  objection  to  the  power  of  a  surrogate  to 
act,  based  upon  a  disqualification,  established  by  special 
provision  of  law,  other  than  one  of  those  enumerated  in 
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the  last  section,  is  waived  by  an  adult  party  to  a  special 
proceeding  before  him,  unless  it  is  taken  at  or  before  the 
Joinder  of  issue  by  that  party  ;  or,  where  an  issue  in 
writing  is  not  framed,  at  or  before  the  submission  of  the 
matter  or  question  to  the  surrogate. 

76  Hun.  269.       g  8408.  Each  surrogate  must  provide  and  keep  the 
following  books : 

1.  A  record  book  of  wills,  in  which  must  be  recorded, 
at  length,  every  will,  required  by  law  to  be  recorded  in  his 
office,  with  the  decree  admitting  it  to  probate,  and  also,  if 
the  probate  is  not  contested,  the  proof  taken  thereupon* 

2.  A  record-book  of  letters  testamentary  and  letters  of 
administration,  in  which  must  be  recorded  all  such  letters^ 
issued  out  of  his  court. 

8.  A  record-book,  in  which  must  be  recorded  every  de- 
cree, whereby  the  account  of  an  executor,  administrator^ 
trustee,  or  guardian  is  settled, 

4.  A  book,  containing  a  minute  of  every  paper  filed, 
or  other  proceeding  taken,  relating  to  the  disposition  of  the 
real  property  of  a  aecedent,  and  a  record  of  every  order  oi 
decree,  made  thereupon  ;  with  a  memorandum  of  every 
report  made,  and  other  proceeding  taken,  founded  upon  a 
decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order, 
the  record  of  which  is  not  required  by  this  section  to  be 
kept  elsewhere  ;  together  with  a  memorandum  of  each  exe- 
cution issued,  and  of  the  satisfaction  of  each  decree  recorded 
therein. 

6.  A  book,  in  which  must  be  recorded  nil  letters  of  guar- 
dianship, issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be 
entered,  by  items,  all  fees  charged  or  received  by  him  for 
services  or  expenses,  and  all  disbursements  made  or  incurred 
by  him,  which  are  chargeable  against  those  fees,  or  to  the 
county. 

The  expense  of  providing  the  books  specified  in  this  sec- 
tion is  a  county  charge. 

§  2499.  To  each  of  the  books,  kept  as  prescribed  in  the 
last  section,  must  be  attached  an  alphabctiCcil  index  refer- 
ring to  the  page  of  the  book,  where  each  subiect  mav  be 
found.  The  surrogate  may  keep  two  or  more  books,  for  a 
further  division  of  the  subjects  specified  in  either  subdivi- 
sion of  the  last  section ;  in  which  case,  he  must  keep  a 
separate  index  to  each  set  of  books.  Each  decree,  revoking 
the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of 
guardianship,  or  suspending  or  removing  a  testamentary 
trustee,  or  modifying  or  otherwise  affecting  any  other  de- 
cree, must  be  plainly  noted  at  the  end  or  in  the  margin  of 
the  record  of  the  will  letters  or  ori^n;»i  decree  with  a  ref 
erence  to  the  book  and  page  where  tlie  subsequent  decree 
is  recorded.   The  books,  kept  as  prescribed  in  the  last  sec* 
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tion,  appertam  to  the  surrogate's  office,  and  most  be  open, 
at  ail  reasonable  times,  to  the  inspection  of  any  person. 

§  2500-  [i4m'dl893.]  The  surrogate  mnst  carefully  file 
and  preserve  in  his  office  every  deposition,  affidavit,  peti- 
tion, report,  account,  voucher,  or  ether  paper  relating  to  any 
proceeding  in  his  court;  and  deliver  to  nis  successor  all  the 
papers  coid  books  kept  by  him.  All  bonds  required  to  be 
filed  with  the  surrogate  or  in  his  office  must  be  proved  or 
acknowledged  as  deeds  are  required  by  law  to  be  proved  or 
acknowledged.. 

§  2601.  [AnCd  1893.]  If  the  inventory  of  personal  •  ll8»,0on. 
property  of  a  testator  or  intestate,  filed  in  the  office  of  the  JmendediK 
surrogate,  does  not  exceed  the  sum  of  one  thousnnd  dollar?,  l.  1894^  ^ 
no  fees  for  any  services  done  or  performed  by  the  surrogate  680. 
shall  be  charged  to  or  received  from  the  executor  or  ad- 
ministrator. If  the  petition  for  letters  testamentary  or  of 
administration  shall  allege  that  in  the  belief  of  the  peti- 
tioner the  inventory  will  not  exceed  such  amount,  no  fees 
shall  be  received  until  it  appears  from  the  inveutory  when 
filed  that  the  personal  property  does  not  exceed  that  sum. 
On  the  appointment  of  a  guardian,  if  it  appears  that  the  ap- 
plication is  made  for  the  purpose  of  enabling  the  minor  to 
receive  bounty,  arrears  of  pay  or  prize  money,  or  pension 
due,  or  other  dues  or  |;ratuity  from  the  federal  or  state 
government,  for  the  pervices  of  the  parent  or  brother  of  such 
minor  in  the  military  or  naval  service  of  the  United  States, 
no  fees  shall  be  charged  or  received.  The  surrogate  of  each 
county,  txcept  New  York,  at  his  own  expense,  must  make  a 
report  to  tbe  board  of  supervisors  of  the  county,  on  the  first 
day  of  each  annual  meeting  thereof,  containing  a  verified 
stutemeut  of  all  fees  rec^-ived  or  charged  by  him  for  services, 
or  expenses  since  tb^^  last  report,  and  of  all  disbursements 
chargeable  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

§  2502.  [Repealed  1884.] 

§  2503.  A  surrof^ate  who  admits  to  probate  the  will  of 
a  person,  who  WaS  not  a  resi'lent  of  the  State  at  the  time 
of  hia  death ;  or  grants  oiiginal  or  ancillarv  letters  tesfa- 
m'-ntary  upon  sach  a  will,  or  original  or  ancillary 
leitiis  of  administration  upon  the  estate  of  such  a  jjersun  ; 
must,  within  ten  days  thereafter,  transmit  to  the  secretary 
of  State,  to  be  filed  in  his  office,  a  certified  copy  of  the  will 
or  letters.  The  surrogate's  fees  for  making  the  copy,  and 
tbe  expenses  of  transmission,  must  be  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant. 
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ARTICLE  THIRD. 

CXiSBKB  ;   STEHOaBAPHESB  ;  MIBCBLLAKEOUB  PbOTISIONS. 


f  2604. 

3606. 

2606. 

8607. 
3608. 

3609. 


Surrogate's  oonrt  always 
open  for  business. 

When  surrogate  to  at- 
tend. 

When  and  where  court 
held  by  county  judge. 

Seal. 

Cleriis  in  surrogate's 
offlce. 

Clerk  of  Surrogate's 
court:  how  appointed; 
his  powers. 


§  2610. 


2611. 
2612. 


2513. 
2514. 


Additlonsl  power  of  clerk 
of  surrogate's  court  of 
Kings  county. 

Surrogate  liable  for 
clerk's  acts. 

Stenograph*  r  for  snrro- 

fate's    courts  in    New 
;ork  and  Kings. 
Id.;  in  other  counties. 
Definition  of  expresalons 
used  In  this  chapter. 


§2604-  [4m*d  1893.]  The  surrogate's  court  is  always 
open  for  the  transaction  of  any  biisineBS,  within  its  powers 
and  jiirifidiction.  The  surrogates  of  the  city  and  county  of 
New  York,  from  time  to  time  must  appoint,  and  n)ay  alter 
the  times  of  holding  terms  of  fhat  court  tor  the  trial  of  pro- 
bate proceedings  and  for  the  hearing  of  motions  and  other 
chamber  business.  They  must  prescribe  the  duration  rf 
such  terms,  and  assign  the  surrogate  to  prenide  and  attend 
at  the  terms  so  appointed.  In  case  of  the  inabi  ity  of 
a  surrogate  of  that  county  to  presi'leor  attend,  the  other 
surrogate  may  preside  or  attend  iu  his  place.  Two  or  more 
terms  of  the  surrogate's  court  may  be  appointed  to  be  held 
at  the  same  time.  The  term  of  that  court  held  at  chambers 
shall  dispose  of  ail  business  except  contested  probate  pro- 
ceedings ;  all  contested  probate  proceedings  Fhall  be  dis- 
posed of  at  the  triiil  term.  An  appointment  must  be  pub- 
lish* d  in  two  newspapers  published  in  the  city  of  New  York 
during  or  before  the  first  week  in  January  in  each  year ;  ex- 
cept that  the  surrogates  of  that  county  may,  by  notice  to  >  e 
published  in  two  newspapers  in  the  city  of  New  York  for  at 
least  five  days,  appoint  the  time  for  holding  chambers  and 
trial  terms  during  the  year  eighteen  hundred  and  ninety- 
three.  All  the  powers  conferred  by  law  upon  the  surrosrnte 
of  the  city  and  county  of  New  York  may  be  exercised  by 
either  of  the  surrogates  of  said  city  and  county. 

11190  Con-       §2505.     [Am'd   1881,     1892.]     The    surrogate    must, 
8"!.  Art.         unless  i)rr  vented  by  siclmess  or  other  unn voidable  casuah  v, 
34 Hun,  6M.    attend  at  his  office  on  Monday  of  each  week,  exo»  pt  daring 
the  month  of  August  or  where  Monday  is  a  public  holiday, 
on  the    following  Tuesday,   to  execute  the  powers    con- 
ferred and  the  duties  iiuposetl  upon  him.     But  the  Rurro- 
gate  of  any  county,  may,  by  an  instrument  in  writing,  under 
is  hand,  filed  in  the  office  of  the  clerk  of  the  county  1 1 
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least  twenty  da}  s  before  the  first  day  of  Jannary  in  any 
year,  designate  a  day  of  the  week,  other  than  Monday,  on 
which,  he  will  attend  at  hip  office,  or  a  month  other  than 
Angn-t,  dnrir.g  which  he  wi  1  be  absent  therefrom,  or  both, 
daring  that  year;  and  where  the  county  jndge  is  also  Burro- 
gare,  he  is  not  required  to  attend  at  his  office  on  any  day 
when  the  connty  conrt  or  the  couit  of  sessions  is  sitting. 
The  surrogate  mast  also  execute  the  duties  of  his  office,  at 
such  other  times  and  places,  witbiu  his  county,  as  the  pub- 
lic convenience  requires.  Tlie  surrop^ate  may  sign  decrees, 
letters  testamentary  of  administration  and  guardianship, 
and  orders  during  the  mom  h  of  Augubt  or  such  other  monUi 
as  ho  shall  designate  for  1  is  vacution  wherever  he  shall  be 
passing  such  vacation  within  the  State. 

§  25p6«  The  surrogate's  cour^,  in  a  county  where  the 
county  judge  is  also  surrogate,  may  be  held  at  the  time 
and  place  at  which  the  county  court  is  held;  and,  in  that 
case,  the  ord»r  of  business  of  the  county  court,  the  court 
of  sessions,  and  the  surrogate's  court,  is  under  the  direction 
of  the  county  judge. 

§  2507*  The  surrogate's  court  has  a  seal,  of  which  the 
surrogate  has  charge. 

§  2508*  Each  surrogate  may  appoint,  and  at  pleasure 
remove,  as  many  clerks  for  his  office,  to  be  paia  by  the 
county,  as  the  board  of  supervisors  of  his  county,  or,  in 
the  city  and  county  of  New  York,  the  board  of  aldermen, 
authorize  him  so  to  appoint.  The  board  of  supervisors  or 
the  board  of  aldermen,  ns  the  case  requires,  must  fix  the 
compensation  of  the  clerk  or  clerks  so  appointed  ;  and 
may  auth  rize  them,  or  either  of  them,  to  receive,  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  rec- 
ord or  paper  in  the  office  of  the  surrogate.  A  surrogate 
may  appoint,  and  at  pleasure  remove,  as  many  additional 
clerks,  to  be  paid  by  him,  as  he  thinks  proper.*  « 

§  2509.  \Am*d  1893.]     By  a  written  order  filed  and  re-  |  im,  con- 

corded  in  his  office,  which  he  may  in  like  manner  revolce  »ol  Act.  m 

at  pleasure,  a  surrogate  may  appoint  a  clerk  employed  in  unendedby 

his  office  to  be  clerk  of  the  surrogate's  court.     The  clerk  ^  ^®^'    " 
so  appointed  may  exercise,  concurrently  with   the  surro- 
gate, the  following  powers  of  the  surrogate: 

1.  He  mn V  certify  and  sign  as  clerk  of  the  court  any  of  the 
records  of  the  court,  including  the  certificate  specified  in 
section  twenty-six  hundred  and  twenty-nine  of  this  act,  and 
the  records  and  papers  specified  in  subdivif ion  nine  of  sec- 
tion twenty-four  hundred  and  eighty -one  of  this  act. 


c- 
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2.  He  may  issue  any  mandate,  to  which  a  party  is  en- 
titled as  of  cooise,  either  nnconditionally  or  on  the  filing 
of  any  paper;  and  may  sign,  as  olerk  of  tne  oonrc,  and  affix 
the  seal  of  the  coart  to  any  letters  or  mandate  issued  from 
the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chap- 
ter ninth  of  this  act,  a  copy  of  any  paper,  required  or 
permitted  by  law  to  be  filed  or  recorded  in  the  surrogate  s 
office. 

4.  He  may  adjourn  to  a  clefinite  time,  not  exceeding 
thirty  days,  any  matter,  when  the  surrogate  is  absent  from 
his  office,  or  unable,  by  reason  of  other  engagements,  to 
attend  to  the  same. 

4  Month  L.        5.     He  may  take  the  acknowledgment  or  proof  of   any 
Bui.  48.      instrument,  to  be  nsed   or  filed  in  the  court  of  which  he 
8D^.862.     :g  a  Clerk. 

The  surrogate  may  prohibit  the  derk  from  exercising 
any  power  Kpecifird  in  this  section,  but  the  prohibitiou 
does  not  affect  the  validity  of  any  act  of  the  clerk  done 
in  disregard  of  the  prohibition.  The  clerk  or  other  per- 
son employed  in  any  capacity  in  a  surrogate's  office  snail 
not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
or  special  guardian,  in  any  matter  before  the  surrogate. 

§  2510.  [Am*d  1893, 1894] .  The  clerk  of  the  surrogate's 
court,  in  addition  to  the  powers  enumerated  in  section 
twenty-five  hundred  and  nine,  may  exercise,  concurrentiy 
with  the  surrogate  of  the  county,  the  following  powers  of 
the  surrogate :  On  the  return  of  a  citation  issued  m>m  such 
surrogate's  court  on  a  petition  for  the  probate  of  a  will, 
where  no  objection  to  the  same  is  filed ;  or,  where  all  the 
persons  entitled  to  be  cited,  sign  and  verify  the  petition,  or 
personally,  or  by  attorney,  appear  on  the  probate  thereof, 
cause  the  witnesses  to  the  will  to  be  examined  before  him. 
tJuch  examination  must  be  reduced  to  writing,  and  for  Bu<di 
purpose  he  is  hereby  authorized  to  administer  and  certi^ 
oaths  and  affirmations  in  such  cases  in  the  same  manner  and 
with  the  same  effect  as  if  admimstered  and  certified  by  the 
surrogate. 

§  2511-  lAm*d  1893.]  A  surrogate  hereafter  elected, 
or  appointed,  and  the  sureties  on  his  official  bond,  are 
liable  for  any  act  of  the  clerk  of  the  aurrogate's  court 
in  the  discharge  of  his  official  duties,  daring  the  surro- 
gate's term  of  office,  as  if  the  act  was  performed  by  tke 
surrogate.    Hie  surrogate  may  take  security  from  the  clerk, 
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to    indemnify   him   against  tbe  liability   created  by   this 

section. 

I  I  llM,  Con- 

*     §  2512..    The  surrogate  of  each  of  the  counties  of  New      *°^'  ^^ 
York  and  Kings  must  appoint,  and  may,  for  cause,  remove, 
a  stenographer  for  his  court,  who  is  enti  led  to  a  salary 
fix  d  by  law,  and  to  be  paid  as  the  salaries  of  clerks  in  the 
surrogate's  office  are  paid. 

§  25 1 8.  [Am*d  1893,  1896,  amendment  to  take  efft  ct  Septem^ 
5«r  1,1890.]  The  surrogate  of  each  county,  except  New 
York  and  Kings,  may,  in  his  discretion,  appoint,  and  at 
pleasure  remove,  a  stenographer  for  his  ccnrt,  who  shall  be 
paid  a  reasonable  compensation,  cer;ified  by  the  Rurro^ate, 
m  every  case  in  which  he  takes  notes  of  testimony.  Such 
compensation  is  part  of  the  cost  of  proceedings.  The  sten- 
ographer of  the  snrrog  .te's  court  of  the  counties  of  Albany, 
Erie  and  Rensselaer  snail  receive  a  salary,  to  be  fixed  by  the 
surrogate,  not  exceeding  t  valve  hundred  dollars  per  annum, 
and  B'lall  dell v^^r  to  the  surrogate  of  the  county  a  full  copy 
of  ail  the  minutes  taken  by  him;  and  on  the  receipt  of  his 
fees,  not  exceeding  three  cents  p^r  folio,  a  like  copy  to  the 
party,  or  each  of  tUe  par;ie8,  to  the  proceeding  in  which  the 
minutes  were  t  iken.  When  not  actually  engaged  in  the  dis- 
charge of  his  duties  as  stenographer,  he  shaU  perform  such 
clerical  duties  in  connection  with  the  surrogate's  court  as 
the  surrogate  directs. 

§2514'     In  CO  istruing  the  pr 'Visions  of  this  chapter,    AMootb.  L. 
the  tollowing  rules  must  be  observed,  except  where  a  con-    Bui.  32. 
trary  intent  is  expressly  declared  in  the  provision  to  be  con- 
strued, or  plainly  apparent  from  the  context  thereof: 

1.  The  word  **  intestate "  signifies  a  person  who  died 
without  leaving  a  valid  will;  but  where  it  is  used  with 
respect  to  particnlnr  property,  it  Rignifies  a  person  who  died 
without  effectually  disposing  of  that  property  by  will, 
whether  he  left  a  will  or  not. 

2.  The  word  "assets"  signifies  personal  property  ap- 
plicable  to  the  payment  of  the  debts  of  a  decedent. 

3.  The  word  **  debts  "  includes  every  claim  and  demand, 
upon  which  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  **  creditor"  inclndes  every  person  haying  such  a 
claim  or  demand. 
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4  The  word,  "  wHl ",  sigDifies  a  last  will  and  testament; 
and  includes  all  the  codicifi  to  a  will. 

6.  The  expression,  "letters  of  administration",  incladea 
letters  of  temporary  administration. 

6.  The  expression,  "testamentary  trustee",  includes 
eyery  person,  except  an  executor,  an  administrator  with 

^  the  will  annexed,  or  a  guardian,  who  is  designated  by  a 
will,  or  by  any  competent  authority,  to  execute  a  trust 
created  by  a  will ;  and  it  includes  such  an  executor  or 
administrator,  where  he  is  acting  in  the  execution  of  a  trust 
created  by  the  will,  which  is  separable  from  his  functions 
as  executor  or  administrator. 

7.  The  word,  "surrogate",  where  it  is  used  in  the  text, 
or  in  a  bond  or  undertaking,  given  pursuant  to  any  pro- 
vision of  this  chapter,  includes  every  officer  or  court  v^ted 
by  law  with  the  functions  of  surrogate, 

8.  The  expression,  "Judicial  settlement",  where  it  is 
applied  to  an  account,  signifies  a  decree  of  a  surrogate's 
court,  whereby  the  account  is  made  conclusive  upon  the 
parties  to  the  special  proceeding,  either  for  all  purposes,  or 
for  certain  purposes  specified  in  the  statute  ;  ana  an  account 
thus  made  conclusive  is  said  to  be  "judicially  settled". 

9..  The  expression,  "  intermediate  account ",  denotes  an 
account  filed  in  the  surrogate's  office,  for  the  purpose  of 
disclosing  the  acts  of  the  person  accounting,  and  the  con- 
dition of  the  estate  or  fund  in  his  hands,  and  not  made  the 
subiect  of  a  judicial  settlement. 

10.  The  expression,  "upon  the  return  of  a  citation", 
where  it  is  used  in  a  provision  requiring  an  act  to  be  done 
in  the  surrogate's  court,  relates  to  the  time  and  place  at 
which  the  citation  is  returnable,  or  to  which  the  h^uring  ia 
adjjoumed;  includes  a  supplemental  citation,  issued  to 
brmg  in  a  party  who  ought  to  be,  but  has  not  been  cited  ; 
and  implies  that,  before  doing  the  act  specified,  due  proof 
must  be  made,  that  all  persons  required  to  be  cited  have 
been  duly  cited. 

110  N.T.  ta  11.  The  expression,  "  person  interested  ",  where  it  is  used 
J^PP-  ^*^-  in  connection  with  an  estate  or  a  fund,  includes  every  per- 
son  entitled,  either  absolutely  or  contingently,  to  share  in 
the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  hus- 
band, wife,  legatee,  next  of  kin,  heir,  devisee,  assignee, 
grantee,  or  otherwise,  except  as  a  creditor.  Where  a  pro- 
vision of  this  chapter  prescribes  that  a  person  interested 
may  object  to  an  appointment,  or  may  appl  v  for  an  inven- 
tory, an  account,  or  increased  security,  an  allegation  of  his 
interest,  duly  verified,  suffices,  although  his  interest  ia 
disputed ;  unless  he  has  been  excluded  by  a  judgment, 
decree,  or  other  final  determination,  and  no  appeal  there- 
from is  pending. 

12.  The  term,  "next  of  kin  ",  includes  all  those  entitled, 
under  the  provisions  of  law  relating  to  the  distribution  of 
personal  property,  to  share  in  the  unbequeathed  residue  of 
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the  a^ftets  of  a  decedent  after  payment  of  debts  and  ex« 
penses,  other  than  a  surviving  husband  or  wife. 

18.  The  expression,  "real  property",  includes  every 
estate,  interest,  and  right,  legal  or  equitable,  in  lands^ 
tenements,  or  hereditaments,  except  those  which  are  deter- 
mined or  extinguiAed  by  the  death  of  a  person  seized  or 
possessed  thereof,  or  in  any  manner  entitled  thereto,  and 
except  those  which  are  declared  by  law  to  be  assets.  The 
word,  "inheritance",  signifies  real  property,  as  defined  in 
this  subdivision,  descended  as  prescribed  by  law.  The 
expression,  "personal  property",  signifies  every  kind  of 
property,  which  survives  a  decedent,  other  than  real  prop* 
erty  as 'defined  in  this  subdivision,  and  includes  a  right  of 
action  conferred  by  special  statutory  provision  upon  aa 
executor  or  administrator. 

TITLE  IL 

Ihwtisions  rdating  gen&raUy  to  (he  proeeed%ng»  in  wrrogat^i 
eourU,  and  to  appeaUfrom  those  courts. 

AxnciM  1.  Proceas,  and  Mrvfce  thereof :  appearance,  and  Joinder  of 

regaiatio 
byj 
8.  Decrees  and  orders  ;  and  tae  enforcement  thereof. 


iasae ;  miscellaneons  regaiaiions  or  pi 
8.  Hearing ;  including  trial  bv  Jnrj  and  refei 

Coats 

and  fees. 
4  Appeal, 
fi.  Provisiona  relating  senerally  to  letters ;  and  generally  to 

execntors,  adnnnutrators,  guardians,  and  testamentary 

trustees. 
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i  S615.  process ;  how  executed 
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limitations. 
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within  the  State. 

8681.  Substitute  for  personal 
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8588.  Service  by  publication, 
etc. 

8SS8.  Id.;  upon  persons  un- 
known, etc. 

8594.  Order;  when  and  how 
made;  con  tents  thereof. 

8686u  What  time  required  for 
delivery  of  copy,  etc. 

8686.  Service  upon  a  corpora- 
tion, infant,  lunatic, 
etc. 


I  8587.  Id.;  upon  infant,  etc.;  ad- 
ditional requirement  in 
certain  cases. 

8598.  Appearance ;  how  made, 
and  effect  thereof. 

8689.  Surrogate's  son  not  to 
practice  before  him. 

9580.  Special  guardian  ;  when 
to  be  appointed. 

8681.  Notice  r  <*  proceedings  to 
appoii..  special  guar- 
dian. 

8688.  Proof  of  service  of  cita- 
tion, subpoena,  etc. 

8588.  Written  pleadings  may  be 
required. 

9584.  VeriUcation  thereof. 

9586.  2586.  Publication  of  cita- 
tion, etc. 

9537.  Honey  paid  into  court 
and  securities  taken ; 
how  disponed  of. 

9588.  Certain  provisions  made 
applicable  to  proceed- 
ings in  BtuTogate'a 
court. 
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§8616.  A  citation  or  other  maDdate  of  a  surrogate's 
court  must,  except  where  it  is  otherwise  specially  prescribed 
by  law,  be  made  returnable  before  the  surrogate  from  whose 
court  it  was  issued,  and  may  be  served  or  executed  in  any 
county.  A  warrant  oi  attachment  must  be  directed  to  the 
sheriff  of  the  surrogate's  county ;  who  may  execute  it  in 
any  county,  and  must  convey  the  person  arrested  to  the 
place  where  it  is  returnable. 

§  2616.  Except  in  a  case  where  it  is  otherwise  speciallv 
prescribed  by  law,  a  special  proceeding  in  a  surrogate's 
court  must  be  commenced  by  the  service  of  a  citation, ' 
issued  upon  the  presentation  of  a  petition.  But  upon  the 
presentation  of  the  petition,  the  court  acquires  Jurisdiction 
to  do  any  act,  which  may  be  done  before  actual  service  of 
the  citation. 

t  Dem.  81&  §  8 6 1 7.  The  presentation  of  a  petition  is  deemed  the  com- 
mencement of  a  special  proceeding,  within  the  meaning  of 
any  provision  of  this  act,  which  limita  the  time  for  the 
commencement  thereof.  But  in-order  to  entitle  the  peti- 
tioner to  the  benefit  of  this  section,  a  citation  issued  upon  the 
presentation  of  the  petition,  must,  within  sixty  days  there- 
after, be  served,  as  prescribed  in  section  two  thousand  five 
hundred  and  twenty  of  this  act,  upon  the  adverse  party,  or 
upon  one  or  two  or  more  adverse  parties,  who  are  Jomtly 
liable,  or  otherwise  united  in  interest ;  or,  within  the  same 
time,  the  first  publication  thereof  must  be  made,  pursuant 
to  an  order  made  as  prescribed  in  section  two  thousand  five 
hundred  and  twenty-two  of  this  act. 

§  86 18,  Where  it  is  prescribed,  in  any  provision  of  this 
chapter,  that  a  petition  must  pray  that  a  person,  or  that 
creditors,  next  of  kin,  legatees,  heirs,  devisee,  or  other 
persons  constituting  a  class,  may  be  cited  for  any  purpose, 
all  those  persons  are  necessary  parties  to  the  special  pro- 
ceeding. W  here  persons  to  be  cited  constitute  a  class,  the 
petitioner  must  set  forth  in  an  affldaWt,  the  name  of  each 
of  them,  unless  the  name,  or  part  of  the  name,  of  one  or 
more  of  them  cannot,  after  diligent  inquiry,  be  ascertained 
by  him  ;  in  which  case,  that  fact  must  be  set  forth,  and  the 
surrogate  must,  thereupon,  inquire  into  the  matter.  For 
the  purpose  of  tlie  inquiry,  he  may,  in  his  descretion,  issue 
a  subpoena,  requiring  any  person  to  attend  before  him  to 
testify  respecting  the  matter.  If  he  is  satisfied,  upon  the 
allegations  of  the  petitioner,  or  after  making  the  inquiry, 
that  the  name  of  one  or  more  of  the  persons  to  be  cited, 
cannot  be  ascertained  with  reasonable  diligence,  the  citation 
may  be  directed  to  that  person  or  those  i)ersons,  by  a  general 
designation,  showing  his,  her,  or  their  connection  with  the 
decedent,  or  interest  in  the  property  or  matter  in  question  ; 
or  otherwise  sufficiently  identifying  the  person  or  persons 
intended.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  person  or  per 
sons  intended,  by  their  names ;  and  where   the  person 
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or  persons  bo  intended  are  duly  cited,  in  any  manner  pre- 
scribed by  law,  the  decree  binds  them,  as  if  they  were 
named  therein.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

g  26  lO,  A  citation  must  be  made  returnable  upon  a  day 
certain,  designated  therein,  not  more  than  four  montlis  after 
tiiie  date  thereof ;  and  must  specify  whose  estate  or  what 
subject-matter  is  in  question.  The  names  of  all  the  per- 
sons to  he  cited-,  as  far  as  th^  can  be  ascertained,  must  be 
contained  in  the  citation.  Where  the  name,  or  part  of  the 
name,  of  either  of  them  cannot  be  ascertained,  that  fact 
must  be  stated  in  the  citation. 

g  8 6 20.  Except  where  special  provision  is  otherwise  ?  Don.  9% 
made  by  law,  service  of  a  citation,  within  the  State,  must 
be  made  upon  an  adult  person,  or  an  infant  of  the  age  of 
fourteen  years  or  upwards,  bv  delivering  a  copy  thereof  to 
the  person  to  be  served,  or  by  leaving  a  copy  at  his  resi- 
dence, or  the  place  where  he  sojourns,  with  a  person  of 
suitable  age  and  discretion,  under  such  circumstances,  that 
the  surrogate  has  good  reason  to  believe  that  the  copy  came 
to  his  knowledge,  in  time  for  him  to  attend  at  the  return 
day.  A  citation  must  be  so  served,  if  within  the  countv  of 
the  surrogate,  or  an  adjoining  county,  at  least  eight  days 
before  the  return  day  thereof ;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day  ;  unless,  in  either 
case,  the  person  served,  being  an  adult,  and  not  incom- 
petent, assents  in  writing  to  a  service  within  a  shorter  time. 
Any  person,  although  a  party  to  the  special  proceeding, 
may  serve  a  citation. 

§  2681.  Where  it  appears,  by  affidavit,  to  the  satisfac- 
tion of  the  surro^te  from  whose  court  a  citation  issued, 
that  proper  and  diligent  effort  has  been  made  to  serve  it 
upon  a  resident  of  the  State,  as  prescribed  in  the  last  sec- 
tion ;  and  that  the  person  to  be  served  cannot  be  found,  or, 
if  found,  that  he  evades  service,  so  that  it  cannot  be  made  ; 
the  surrogate  may  make  an  order,  directing  that  service 
thereof  be  made,  as  prescribed  in  section  four  hundred 
and  thirty-six  of  this  act ;  and  the  provisions  of  that  section 
and  of  section  four  hundred  and  thirty-seven  of  this  act, 
relating  to  the  service  of  a  summons,  apply  to  the  service  of 
a  citation,  pursuant  to  an  order  made  as  prescribed  in  this 
section. 

g  2628.  [Am'd  1881.]  The  surrogate,  from  whose 
court  a  citation  is  issued,  may  make  an  order,  directing  the 
service  thereof  without  the  State,  or  by  publication,  ik 
either  of  the  following  cases  : 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation, 
or  upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom,  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  process. 
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8.  Where  the  person  to  be  served,  whether  an  adult  or 
an  infant,  is  a  resident  of  the  State,  but  Ib  tanporarily  ab- 
sent therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to 
serve  a  citation,  issued  from  the  same  surrogate's  court, 
upon  the  presentation  of  the  same  petition,  before  the  ex- 
piation of  the  limitation  applicable  to  the  enforcement  of 
the  claim  set  forth  in  the  petition,  as  fixed  in  chapter 
fourth  of  this  act ;  and  the  limitation  would  have  expired, 
within  sixty  days  next  preceding  the  application  for  the 
order,  if  the  time  has  not  been  extended  by  the  attempt  to 
serve  the  citation. 

§  8688.  The  surrogate  ma^  also  make  an  order,  direct- 
ing the  service  of  a  citation  without  the  State,  or  by  publi- 
cation, in  either  of  the  following  cases  : 

1,  Upon  a  party  to  whom  a  citation  is  directed,  either  b^ 
his  full  name  or  part  of  his  name,  where  the  surrogate  is 
satisfied,  by  affidavit,  that  the  residence  of  that  party  can- 
not, after  diligent  inquiry,  be  ascertained  by  the  petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  included  in  a  class, 
to  whom  a  citation  has  been  directed,  designating  them  by 
a  general  description,  as  prescribed  in  this  article. 

SDem.  6B.  §  8684.  [Am'd  1881.1  Where  an  order,  directing  the 
service  of  a  citation  without  the  State,  or  by  publication, 
is  made  as  prescribed  in  either  of  the  last  two  sections,  the 

Sarty  applying  thei«for  must  produce  proof,  by  affi- 
avit  or  otherwise,  to  the  satisfaction  of  the  suiro- 
gate,  that  the  case  is  one  of  those  specified  in  those  scc- 
uons.  The  order  must  direct  that  service  of  the  citation 
upon  the  person  named  or  described  in  the  order  be  made 
by  publication  of  the  citation  in  two  newspapers,  designated 
as  prescribed  in  this  article,  for  a  specified  time,  which  the 
surrogate  deems  reasonable,  not  less  than  once  in  each  of 
six  snooessive  weeks,  or,  at  the  option  of  the  petitioner, 
by  delivering  a  copy  of  the  citation,  without  the  State,  to 
each  person  so  named  or  described,  in  person,  and  if  the 
person  to  be  served  is  an  infant  under  the  age  of  fourteen 
years,  also  the  person  with  whom  he  is  sojourning,  or,  if 
the  service  is  made  upon  a  corporation,  to  an  officer  there- 
of, specified  in  section  four  hundred  and  thirty-one  or  fout 
hundred  and  thirty-two  of  this  act.  It  must  also  contain 
either  a  direction  that  oh  or  before  the  day  of  the  first  pub- 
lication, the  petitioner  deposit,  in  a  specified  post  office,  a 
copy  of  the  citation  and  of  the  order,  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  to  be 
served,  at  a  place  specified  in  the  order,  and,  if  the  person 
to  be  served  is  an  infant  under  the  age  of  fourteen  years,  a 
further  copy,  likewise  contained  in  a  securely  closed  post* 
paid  wrapper,  directed  to  the  person  with  whom  such  infant 
IS  sojourmng,  or,  a  statement  that  the  surrogate,  .being  sat^ 


§§  2te^«52d  IN  SITRROOATE'S  COURT.  tSS 

isfied,  by  the  affidavit  111)011  which  the  order  was  granted, 
tliat  the  petitioner  cannot,  with  reasonable  diligence,  ascer^ 
tain  a  place  or  places  where  the  person  to  be  served  woidd 
probably  receive  matter  transmitted  through  the  post-office, 
dispenses  with  the  deposit  of  any  papers  therein. 

§  8585.  [Am'd  1882.]  Where  service  is  made  by  deliv- 
ering  a  copy  of  the  citation  without  the  state,  pursuant  to 
an  order  made  as  prescribed  in  the  last  section,  it  mu8tl)e 
made,  if  within  the  United  States,  at  least  thirty  days,  if 
without  the  United  States  at  least  forty  days,  before  the  re- 
turn day  of  the  citation.  Proof  of  publication,  deposit,  or 
delivery  may  be  made  as  prescribed  in  section  four  hun- 
dred and  f or^-four  of  this  act. 

§  8586.  Service  of  a  citation  must  be  made  upon  an  in-  49Hnii«nai 
f ant  under  the  age  of  fourteen  years,  a  person  judicially  de- 
clared to  be  incompetent  to  manage  his  affairs  by  reason  of 
lunacy,  idiocy,  or  habitual  drunkenness,  or  a  corporation,  in 
the  manner  prescribed  for  personal  service  of  a  summons 
upon  such  a  person,  or  upon  a  corporation,  in  article  first 
of  title  first  of  chapter  fifth  of  this  act. 

%  8587.  Where  a  person,  cited  or  to  be  <^ted,  is  an  in-  SDenuia. 
fant  of  the  age  of  fourteen  years  or  upwards,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe, 
that  a  person,  cited  or  to  be  cited,  is  an  habitual  drunkard, 
or  for  any  cause  mentally  incapable  adequately  to  protect 
his  rights,  although  not  Judicially  declared  to  be  incompe- 
tent to  manage  his  affairs,  the  surrogate  may,  in  his  discre- ' 
tion,  with  or  without  an  application  therefor,  and  in  the  in- 
terest of  that  person,  make  an  order  requiring  that  a  copy 
of  the  citation  be  delivered,  in  behalf  of  that  person,  to  a 
person  designated  in  the  order ;  and  that  service  of  the 
citation  shall  not  be  deemed  complete  until  such  delivery. 
Where  the  person,  cited  or  to  be  cited,  is  an  infant  under 
the  a^  of  fourteen  years,  or  a  person  judicially  deckred 
to  be  mcompetent  to  manage  his  alftairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  the  surrogate  has  rea- 
sonable ground  to  believe  that  the  interest  of  the  person,  to 
whom  a  copy  of  the  citation  was  delivered,  in  behalf  of  the 
infant  or  incompetent  person,  is  adverse  to  that  of  the  in- 
fant or  incompstcnt  person,  or  that,  for  any  reason,  he  is 
not  a  fit  person  to  protect  the  latter 's  rights,  the  surrogate 
may  likewise  make  such  an  order  ;  and  as  a  part  thereof, 
or  by  a  separate  order,  made  in  like  manner  at  any  sta^e  of 
the  proceedings,  he  may  appoint  a  special  guardian  ad  litem 
to  conduct  the  proceedings  in  behalf  of  the  incompetent 
person,  to  the  exclusion  of  the  committee,  and  with  the 
same  powers,  and  subject  to  the  same  liabilities,  as  a  com- 
mittee of  the  property. 

ft  2528.  [/im*d  1H9Q,  arMndment  fo  taka  efed  Sepiember  1, 
1896.1  In  a  surrogate's  court,  a  party  of  fall  age  may,  unless 
he  hajB  been  judicially  declared  to  be  incompetent  to  manage 
his  afEaips,  pr  jsecute  or  defend  a  special  proceeding,  in  person 
or  by  attorney  regularly  admitted  to  practice  in  the  courts  of 
record,  at  his  election  except  in  a  proceeding  to  punish  him 
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for  contempt,  or  where  he  is  reqmred  to  appear  in  peraon, 
by  special  provisioii  of  law,  or  by  a  special  order  of  tne  sur- 
rogate. The  issue  an  i  service  of  a  citation  may  be  waived 
-  by  a  party  in  any  proceeding  by  an  instrument  in  writing, 
acknowledged  or  approved  as  a  deed  entitled  to  be  recorded, 
or  by  personal  appearance  or  by  his  attorney  With  written 
authoriz'ttion  executed  and  acknowledged  as  a  deed  and  filed 
in  the  office  of  the  surrogate.  The  appearance  of  a  party 
against  whom  a  citation  has  been  issued,  has  the  same  effect 
as  the  appearance  of  a  defendant  in  an  action  brought  in  tiie 
Bi^reme  court. 

§  2629.  A  Btirrogate's  father  or  son  shall  not  practice  or 
be  employed  as  attorney  or  counsel,  in  any  case,  in 
which  his  partner  or  clerk  is  prohibited  by  law  from  so 
practicing,  or  being  employed. 

4  B€D^  t  §  8580.  Where  a  party,  who  is  an  infant,  does  not  appear 

6  Redf.  89L  jjy  jjj^  general  guardian  ;  or  where  a  party,  who  is  a  luna- 
tic, idiot,  or  habitual  drunkard,  does  not  appear  by  his 
committee,  the  surrogate  must  appoint  a  competent  and 
.  responsible  person,  to  appear  as  special  guardian  for  that 
party.  Where  an  infant  appears  by  his  general  guardian, 
or  where  a  lunatic,  idiot,  or  habitual  drunkard «  appears  by 
his  committee, 'the  surrogate  must  inquire  into  the  facts^ 
and  must,  in  like  manner,  appoint  a  special  guardian,  if 
there  is  any  ^ound  to  suppose  that  the  interest  of  the 
eeneral  ^ardian  or  committee  is  adverse  to  that  of  the  in- 
fant, or  mcompetent  person ;  or  that,  for  an^  other  reason, 
the  interests  of  the  latter  require  the  appomtement  of  a 
special  guardian.  A  person  can  not  be  appointed  such  a 
special  guardian,  unless  his  wiitten  coniEtent  is  filed,  at  or 
before  &e  time  of  entering  the  order  appointing  him. 

SBedf.Ml.        §  2681.  Where  a  person,  other  than  the  infant,  or  the 
•*^nn,  601.  committee  of  the  incompetent  person,  applies  for  the  ap- 
^^"^  polntment  of  a  special  guardian,  as  prescribed  In  the  la^t 

section,  at  least  eight  days'  notice  of  the  application  must 
be  personally  served  upon  the  infant,  or  incompetent  per- 
son, if  he  is  within  the  State,  and  also  upon  the  Committee, 
if  any,  in  like  manner  as  a  citation  is  required  by  law  to  be 
served.  But  exc(  pt  in  a  case  specified  in  title  fifth  of  this 
chapter,  the  surrogate  may,  b^  an  order  to  show  cause, 
prescribe  a  shorter  time,  and  direct  the  service  of  the  order 
to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  presenting  the  peti- 
tion, and,  in  that  case,  the  order  to  show  cauFe  may,  in  the 
surrogate's  disv'retion,  accompany  the  citation. 

§  2632.  Pi  oof  of  service  of  a  citation,  or  a  subpoena 
Issued  from  a  surrogate's  court,  must  be  made  in  the  man- 
ner prescrilxxi  by  law,  for  proof  of  service  of  a  summons 
issued  out  of  the  supreme  court.  In  every  other  case,  proof 
ef  service  must  be  made  by  affidavit ;  or,  where  the  person 
served  is  of  full  a/re  and  not  incompetent,  by  a  written  ad- 
mission signed  by  him,  accompanied  with  proof,  by  affida- 
vit or  otherwise,  of  the  genuineness  of  his  signature. 

^Dem.  16i.       §  2688.  The  surrogate  may,  at  any  time,  require  a  partj 
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to  file  a  written  petition  Or  answer,  containing  a  plain  and 
concise  statement  of  the  facts  constituting  his  claims,  objec- 
tion, or  defence,  and  a  demand  of  the  decree,  order,  or 
other  relief,  to  which  he  supposes  himself  to  be  entitled. 
The  surrogate  may  require  the  petition  or  answer  to  be 
verified,  and  a  copy  thereof  to  be  served  upon  any  other 
person  interested.  A  party  who  fails  to  comply  with  such 
a  requirement  may  be  treated  as  a  party  in  default.  Except 
where  such  a  requirement  is  made,  or  in  a  case  where  a 
written  petition  is  expressly  required  by  this  act,  a  petition, 
or  the  answer  thereto,  may  be  presented  orally  ;  in  which 
case,  the  substance  thereof  must  be  entered  in  the  records 
of  the  courts. 

§  2584.  The  provisions  of  sections  five  hundred  and  J/ij'^^; 
twenty-three,  five  hundred  and  twenty-four,  five  hundred  '    ^ 

and  twenty-five,  and  five  hundred  ana  twenty-six  of  this 
act  apply  to  a  verification  made  pursuant  to  this  chapter, 
and  to  the  petition  or  other  paper  so  verified,  where  they 
can  be  so  applied  in  substance,  without  regard  to  the  form 
of  the  proceeding. 

g  2585.  Where  a  provision  of  this  chapter,  or  an  order 
made  pursuant  to  such  a  provision,  directs  the  publication 
of  a  citation,  notice,  or  other  paper,  or  the  service  thereof 
by  publication,  the  publication  must  be  made  in  a  newspa- 
per published  in  the  county.  The  surrogate  may,  also,  in 
his  discreiion,  direct  the  publication  thereof  in  any  oUier 
newspaper  published  in  the  same  or  another  county,  as  he 
deems  proper,  for  the  purpose  of  giving  notice  to  the  per- 
sons intcDOed  to  be  served  or  notified.  If  no  newspaper  is 
published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  by  law  to  be  published.* 

§  2586.  In  either  of  the  following  cases,  a  citation,  no-  1 119S,  Con- 
tice,  or  other  paper,  directed  to  be  published  by  a  provision  2?  H^*''*aot 
of  this  chapter,  or  by  an  order  made  pursuant  to  such  a         ^^* 
provision,  must,  in  addition  to  the  publication  thereof, 
made  as  prescribed  in  the  last  section,  be  published  in  the 
newspaper  printed  at  Albany,*  in  which  legal  notices  are 
required  by  law  to  be  published  : 

1.  Where  the  special  proceeding  is  instituted  in  the  sur- 
rogate's court  of  the  couniy  of  New  York,  or  of  the  county 
of  Kings,  or  the  order  for  publication  is  made  by  the  sur- 
rogate of  either  of  those  counties. 

^.  Where  the  special  proceeding  relates  to  the  estate  of  a 
decedent,  and  the  order  directs  the  additional  publication 
therein.  Such  a  direction  may  be  given,  in  the  discretion 
of  the  surrogate,  where  the  person  upon  whom  the  service 
is  to  be  maae,  or  to  whom  notice  is*  to  be  given,  is  not  a 
resident  of  the  State.  But  where  it  affirmatively  appears, 
from  the  papers  upon  which  the  order  is  grantea,  or  from 

*  8ee  L.  ISai,  c.  138,  abolishing  State  paper. 
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the  papers  then  on  file  in  the  surrogate's  court,  relating  to 
the  same  estate,  that  the  property  o?  the  decedent,  or,  if  the 
special  proceeding  relates  to  a  portion  only  of  the  property, 
that  the  portion  to  which  it  relates,  does  not  exceed  two 
thousand  dollars  in  value,  the  order  may,  in  the  discretioa 
of  the  surrogate,  direct  the  puhlication  required  by  this 
section  to  be  made  gratuitously ;  in  which  case,  that  news- 
paper must  make  the  publication  without  charge. 

§  8587.  [Am*d  1882.]  Where  a  statute  requires  the  pay- 
ment of  money  into  the  surrogate's  court,  or  the  deposit  of 
a  security,  for  the  paj'ment  of  monej",  with  the  surrogate, 
the  same  must  be  paid  to  or  deposited  with  the  county 
treasurer  of  the  county,  to  the  credit  of  the  fund,  or  of  the 
estate,  or  of  the  special  proceeding  ;  unless  the  statute  con- 
tains special  directions  for  another  disposition  thereof.  Each 
security,  so  deposited  with  the  county  treausurer,  must  be 
held  and  disposed  of  by  him,  subject  to  the  direction  of  the 
surrogate's  court ;  except  that  he  must,  unless  otherwise  so 
directed,  collect  the  principal  and  interest  secured  thereby. 
All  money  collected  by,  or  paid  to  the  county  treasurer,  as 
prescribed  by  this  section,  must  be  held,  managed,  invested 
and  disposed  of  by  him,  in  like  manner  as  money  mid  into 
the  supreme  court  in  an  action  pending  therein.  The  reg- 
ulations, contained  in  the  general  rules  of  practice,  as 
specified  in  section  seven  hundred  and  forty-four  of  thisact, 
and  the  provisions  of  title  third  of  chapter  eight  of  this 
act,  apply  to  money  paid  to  and  securities  deposited  with 
the  county  treasurer,  as  prescribed  in  this  section  ;  except 
that  the  surrogate's  court  exerci.ses,  vriih  respect  thereto,  or 
with  respect  to  security,  in  which  any  of  the  money  has 
been  invested,  or  upon  which  it  has  been  loaned,  the  power 
and  authority  conferred  upon  the  supreme  court  by  section 
seven  hundred  and  forty-seven  of  this  act. 

1S6N.Y.66L  §  &588«  Except  where  a  contrary  intent  is  expressed  in, 
or  plainly  implied  from  the  context  of,  a  provision  of  this 
chapter,  the  following  portions  of  this  act,  to  wit :  title  first, 
and  articles  third  and  fourth  of  title  sixth,  of  chapter  eighth, 
and  articles  first  and  second  of  title  third  of  chapter  ninth, 
apply  to  surrogate's  courts  and  to  the  proceedings  therein, 
so  far  as  they  can  }ye  applied  to  the  substance  and  subject- 
matter  of  a  proceeding,  without  regard  to  its  form, 
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§  2589,  Upon  the  application  of  a  party  to  a  special  10  Ci?.  fta 
proceeding,  and  upon  proof,  by  affidavit,  to  the  satisfaction  ^'*' 
of  the  surrogate,  that  the  testimony  of  a  witness  in  his 
counts,  Avho  is  so  aged,  sick,  or  intirm,  as  to  be  unable  to 
attend  before  him  to  be  examined,  is  material  and  necessary 
to  the  applicant,  the  surrogate  must,  where  the  special  pro- 
ceeding was  instituted  to  procure  the  probate  or  revocation 
of  probate  of  a  will,  and,  in  any  other  case,  may,  in  his 
discretioa,  proceed  to  the  place  where  the  witness  is,  and 
there,  as  in  open  court,  take  his  examination.  Such  a 
notice  of  the  time  and  place  of  taking  the  examination,  as 
the  surrogate  prescribes,  must  be  given,  by  the  party  apply- 
ing therefor,  to  each  other  party,  except  a  party  who  has 
failed  to  appear  as  required  by  the  citation.  Tlie  surrogate 
may  also,  in  his  discretion,  require  notice  to  be  given  to 
any  other  person  interested. 

§  2640.  [Am*d  1S81.J  In  a  case  specified  in  the  last  sec- 
tion, except  that  the  witness  is  in  another  county,  where 
the  witness  is  a  subscribing  witness  to  a  will,  if  the  surro- 
gate has  good  reason  to  believe  that  the  witness  cannot 
attend  before  him,  within  a  reasonable  time,  to  which  the 
hearing  may  be  adjourned,  he  may  make  an  order,  direct- 
ing that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is,  specifying  a  day,  on  or  before 
which  a  certified  copy  of  the  order  must  be  delivered  to  the 
latter  surrogate ;  and  directing  notice  of  the  examination 
to  be  given  to  such  persons,  and  in  such  manner  as  he 
thinks  proper.  A  copy  of  the  order,  attested  by  the  seal  of 
the  surrogate's  court,  must  be  transmitted,  by  him,  to  the 
surroiyate  desi?jnated  in  the  order,  together  with  the  original 
will  where  the  testimony  relates  to  the  execution  of  a  writ- 
Vm  will.  The  latter  surrogate  must  thereupon,  on  the  day 
s'l  rified  in  the  order,  or  on  another  day  to  which  he  may 
.'I'l  j  nirn  the  examination,  take  the  examination  of  the  wit- 
11  ^  ,  jvs  if  he  possessed  original  jurisdiction  of  the  special 
p  ■  c:c  'ilinir.  The  examination,  after  it  is  reduced  to  writing, 
■n  I  s  lb  cribed  by  the  witness  or  otherwise  duly  authenti- 
n\t2  ],  toprether  with  a  statement  of  the  proceeaings  upon 
t  1 '  cxe(  iition  of  the  order,  must  be  certified  by  tlie  surro- 
f  a'  >  taking  the  examination,  attested  by  the  seal  of  his 
CO  i:t,  and  returned  without  delay,  with  the  original  w.i  11, 
if  ail}',  to  the  surroijate  who  directed  the  examination,  by 
who  n  a'l  those  papers  must  be  filed.  And  in  tlie  other 
cases  naT.ed  in  said  section  two  thoiLsand  five  hundred  and 
thirty-!iine  he  may  appoint  a  referee  to  take  the  testimony 
wli)  shall  report  the  same  to  the  said  surrogate.  An  exami- 
nation so  taken  has  the  same  effect  as  if  it  was  taken  before 
the  latter  surrogate. 

§  2541.  The  stenographer  of  a  surrogate's  court  must, 
under  the  direction  of  "the  surrogate,  take  full  stenographic 
notes  of  all  proceedings,  in  which  oral  proofs  are  given, 
except  where  the  surrogate  otherwise  directs.    The  testi- 
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mony  miisi  be  legiblj  written  out  at  length  by  him,  from 
his  notes ;  and  the  minutes  thereof,  as  so  written  out,  muat, 
after  being  authenticated,  as  prescribed  in  the  next  section, 
be  filed  in  the  surrogate's  office. 

§  8548.  [Am*d  1881.]  The  minutes  of  testimony,  writ- 
ten out  as  prescribed  in  the  last  section,  or  taken  by  the 
surrogate,  or  under  his  direction,  while  the  witness  is  testi- 
fying, must,  before  being  filed,  be  authenticated  by  the 
signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the 
effect  that  they  are  correct. 

1 119S,  Con-  §  8548.  In  the  city  and  county  of  New  York,  in  the 
8ol.  Act.  county  of  Kings,  and  in  any  other  county  where  the  super- 
visors so  direct,  the  minutes  of  testhnony  written  out  by 
the  stenographer  must  be  bound,  at  the  expense  of  the 
county,  in  volumes  of  convenient  size  and  shape,  indorsed 
"Stenographic  minutes,"  and  numbered  consecutively. 
Upon  the  record  of  a  decree  made  in  any  contested  matter, 
the  surrogate  must  cause  to  be  made  a  mitiute,  referring  to 
each  volume  of  the  stenographic  minutes,  and  to  the  pages 
thereof,  containing  any  testimony  relating  to  the  matter. 

8Dem.884.        §8544.  A  person  is  not  disqualified  or  excused,  from 
118  N,Y.  68.   testifving  respecting  the  execution  of  a  will,  by  a  provision 
therdin,  whether  it  is  beneficial  to  him  or  otherwise. 

19  Week.         §  8545.  An  exception  may  be  taken  to  a  ruling  by  a 
Dig- 110.        surrogate,  upon  the  trial  by  him  of  an  issue  of  fact,  includ- 
WN  t'?^*   ing  a  finding,  or  a  refusal  to  find,  upon  a  question  of  fact, 
02  N.  Y.  181.   in  a  case  where  such  an  exception  may  be  taken  to  a  ruling 
88  Hon,  429.   of   the  court  upon  a  trial,  without  a  jury,  of  an  issue 
?I>kJ'k«^   of  fact,  as  prescribed  in  article  third  of  title  first  of  chapter 
IO8N.Y.476.   tenth  of  this  act.    The  provisions  of  that  article,  relating 
48  Han,'o6.     to  the  manner  and  effect  of  taking  such  an  exception,  and 
Vi^d  7M '   *^^  settlement  of  a  case  containing  the  exceptions,  apply  to 
IM  idl  620.*    such  a  trial  before  a  surrogate ;  for  which  purpose,  the  de- 
146  N.7.  in.  cree  is  regarded  as  a  judgment,  and  a  notice  of  an  excep- 
4  App.  Div.  tion  may  be  tiled  in  the  surrogate's  office.     Upon  such  a 
trial,  the  surrogate  must  file  in  his  office  his  decision  in 
writing,  which  must  state,  separately,  the  facts  found  and 
the  conclusions  of  law.    Either  party  may,  upon  the  set- 
tlement of  a  case,  request  a  finding  upon  any  question  of 
fact,  or  a  ruling  upon  any  question  of  law  ;  and  an  excep- 
tion may  be  taken  to  such  a  finding  or  ruling,  or  to  a 
refusal  to  find  or  rule  accordingly.    An  appeal  from  a 
decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each 
decision,  to  which  an  exception  is  duly  taken  by  the  appel- 
lant, as  prescribed  in  this  section.  But  such  a  decree  or 
order  shall  not  be  reversed,  for  an  error  in  admitting  or  re- 
jecting evidence,  mnless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 
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^  2541.  [Am'd  1881,  1887,  1889,  1895.]  In  a  specinl  pro. 
(seeding,  othf  r  tban  oae  institated  for  probate  or  reyocati'^n 
of  probate  of  a  will,  the  surrogate  may,  in  his  discretion, 
appoint  a  referee  to  take  and  report  to  the  surrogate  the 
OTidence  upon  the  facte,  or  upon  a  specific  question  of  fact; 
to  examine  an  account  rendered  ;  to  hear  and  determine  all 
questions,  arising  upon  the  settlement  of  such  an  acconnt, 
which  the  surrogate  has  power  to  determine;  and  to  make  a 
report  tber eon;  subject  howerer,  to  confirmation  or  modifi- 
cation by  the  surrogate.  8uch  a  referee  has  the  same  power, 
and  is  entitled  to  the  same  compensation  as  a  referee  ap- 
pointed by  the  supreme  court,  for  the  trial  of  an  issue  of 
&ct  in  an  action;  and  the  proyisionsof  this  act,  applicable  to 
a  reference  by  ihe  supreme  court,  apply  to  a  reference,  made 
as  prescribed  in  this  section,  so  far  as  they  can  be  applied  in 
substance  without  regard  to  the  form  of  proceeding,  The 
surrogate  of  the  county  of  New  York  may,  on  the  written 
consent  of  all  the  parties  appearing  in  a  probate  case,  appoint 
a  referee,  or  may,  in  his  discretion,  direct  an  assistant  to 
take  and  report  the  testimony,  but  without  authority  to  pass 
upon  the  issues  inyolved  therein.  A  referee's  report  must 
be  passed  upon  and  confirmed,  approved,  modified  or  re- 
jected by  a  surrogate  within  sixty  days  after  it  has  been  sub- 
mitted to  him. 

i  2547.  [Am'd  1886,  1895,  amendmeni  to  take  fffect  Jan- 
uary 1, 1896.]  The  snrrogate  may,  in  his  discretion,  make 
an  order  directing  the  trial  by  jury,  at  a  trial  term  of  the 
supreme  court  to  be  held  within  the  county,  or  in  the  county 
court  of  the  county,  of  any  controverted  question  of  fact 
arising  in  a  speciid  proceeding  for  the  disposition  of  the  real 
property  of  a  decedent,  as  prescribed  in  title  fifth  of  this 
chapter.  The  order  must  state,  distinctly  and  plainly,  each 
question  of  fact  to  be  tried,  and  it  is  the  only  autbority 
needed  for  the  trial.  Either  of  the  surrogates  of  the  county 
of  New  York  may,  in  his  discretion,  make  an  order  trans- 
ferring to  ihe  supreme  court  any  special  proceeding  for  the 
probate  of  a  will  pen  ding  before  him,  or  in  the  court  over 
which  he  presides,  and  thereupon  the  issues  of  fact  arising 
in  such  proceeding  shall  be  heard  and  determined  by  the 
supreme  court.  The  order  transferring  such  proceeding  is 
theonly  authority  necessary  for  the  trial  in  the  supreme 
court  of  such  issues  of  fact.  Such  issues  of  fact  shall  be  tried 
by  jury,  and  the  verdict  can  be  reviewed  only  by  a  motion 
for  a  new  trial  upon  the  minutes  of  the  judge.  Such  motion 
must  be  made  within  ten  days  after  the  verdict  is  rendered. 
A  new  trial  may  be  granted  upon  exceptions,  or  because  the 
Terdict  was  rendered  upon  insufficient  evidence  or  is  against 
the  evidence  or  the  weight  of  evidence.  An  appeal  lies  to 
the  appellate  division  of  the  supreme  court  from  the  order 
granting  or  refusing  a  new  trial.  An  appeal  must  be  taken 
by  serving  written  nitice  of  appeal  upon  the  clerk  of  the 
court,  and  upon  the  attorney  for  the  respondent,  within  ten 
days  after  the  s'^ivice  ujon  the  attorney  for  the  api  eiaiit  of 
ihe  order  appealed  from,  and  of  written  notice  of  the  entry 
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thereof.  The  appeal  shall  be  heard  upon  a  case  containing^ 
all  the  evidence;  and  an  error  in  the  admission  or  exclnsioa 
of  eyidence,  or  in  any  other  rnling  or  direction  of  the  judge 
upon  the  trial  may,  in  the  discretion  of  the  court,  he  disre- 
gardedif  substautial  justice  does  not  require  that  there 
should  be  a  new  trial.  If  a  motion  to  set  aside  the  verdict  be 
not  ma«1e,  or  if  at  the  termination  of  the  proceedings  for  its 
review,  the  verdict  is  sustained,  the  supreme  court  ^h  11  cer- 
tify to  the  sarrogate's  court  the  verdict,  which  shall  be  final 
and  condnsive  upon  the  parties  to  the  litigation  and  their 
privies.  Thereafter  all  proceedings  rel.iting  to  the  will  and 
to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's 
court.  The  originnl  will  shall  be  returned  to  the  surrogate's 
oonrt  at  the  time  the  verdict  is  certified  thereto.  The  costs 
shall  be  taxed  in  the  surrogate's  court,  and  shall  he  the  same, 
and  shall  be  awarded  in  the  same  manner  as  if  the  proceed- 
ings bad  been  heard  by  the  surrogate. 
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S  2548.  [Am'd  1886,  1835,  amendment  to  take  effect  Jan- 
uary  1,  1896.]  A  trial  by  jury  pursuant  to  an  order  made  in 
a  proceeding  for  the  disposition  of  the  real  property  of  a  de- 
cedent, made  as  prescribed  in  the  last  section,  can  be 
reviewed,  in  the  first  instance,  only  upon  amotion  for  a  new 
trial.  A  new  trial  may  be  granted  by  the  surrogate  or  the 
oonrt  in  which  the  trisil  took  place,  or,  if  it  took  place  at  a 
trial  term  of  the  supreme  court  by  the  supreme  court,  in  a 
case  where  a  new  trial  of  specific  questions  of 'fact,  tried  bj 
a  jury  pursuant  to  an  order  for  such  ttia],  made  in  an  action, 
would  be  granted.  The  verdict  of  the  jury  must  be  certified 
to  the  surrogate's  court  by  the  clerk  of  the  court  in  which 

the  trial  tooK  place. 
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§  2549.  An  appeal  may  be  taken  from  an  order,  made 
upon  a  motion  for  a  new  trial,  as  prescribed  in  the  last  sec- 
tion, as  if  the  order  had  been  made  in  an  action,  and  with 
like  effect.  Costs  of  such  an  appeal  may  be  awarded  by  the 
appellate  court,  as  if  the  appeal  was  from  an  order  or  decree 
of  the  snrro3ate*s  court. 


) 


ABTIOLE  THIRD, 


DSOBBKS  AND  ObDSBS;  A.ND  THE  EnFOBOSKSKT  THBBB07. 

Costs  and  Fees. 


I  2560.  Belinition of  "final  order" 
and  "  decree." 

2561.- Decree  settling  an  ac- 
count, to  contain  snm- 
mary  thereof. 

2652.  Decree  or  order;  when 
evidence  of  assets. 

2663.  Decree  for  mone^;  how 
docketed. 

2554.  Enforcpment  of  decree  by 
execution. 


2566. 


for 


Id.;   by   punishment 

contempt. 
2656.  Definition    of     "order"; 

how  euforced. 
2567.  Costs;  how  made  payable. 

2558.  Id.:  when  awarded. 

2559.  Id.;  how  awarded. 

2560.  Id.:  when  the  same  as  in 

snpreme  court, 

2561.  When     surrogate     to    fix 

amount  of  costs. 


^ 
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$  2B68.  Additional   allow.-tncc   in  |  256!>.  Fees  of  appraiser. 

Bettlinfi;  accounts.  2566.  Id.;    other    offlcert,   and 

flS68b  Allowance  npon  aale  of  witneases. 

real  property.  8567.  Feea  of  the  anzrogate. 

8564.  Id.;   no  commisslona  al- 
lowed. 

§  2560.  The  final  determination  of  the  rights  of  the 
parties  to  a  special  proceed! ug  in  a  surrogate's  court,  is 
styled,  indifferently,  a  final  order,  or  a  decree. 

§  8651.  Each  decree,  whereby  an  account  is  judicially 
settled,  must  contain,  in  the  body  thereof,  a  summary  of 
the  account  as  settled  ;  or  must  refer  to  such  a  summary, 
which  must  be  recorded  in  the  same  book,  and  is  deemed 
a  part  of  the  decree. 

g  8662.  A  decree,  directing  payment  by  an  executor,  J  §*^-  •^ 
administrator,  or  testamentary  trustee,  to  a  creditor  of,  or  stateBep. 
a  person  interested  in,  the  estate  or  fund,  or  an  order,  per-  66& 

mitting  a  Judgment  creditor  to  issue  an  execution  against 
an  executor  or  administrator,  is,  except  upon  an  appeal 
therefrom,  conclusive  evidence  that  there  are  sufiicient 
assets  in  his  hands,  to  satisfy  the  sum  which  the  decree 
directs  him  to  pay,  or  for  which  the  order  permits  the  exe- 
cution to  issue. 

§  2558.  Where  a  decree  directs  the  payment  of  a  sum  IDem.  178. 
of  money  into  court,  or  to  one  or  more  persons  therein  desig- 
nated, the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
must,  upon  payment  of  his  fees,  furnish  to  any  person  ap- 
plying therefor,  one  or  more  transcripts,  duly  attested,  stat- 
ing ail  the  particulars,  with  resp;>ct  to  the  decree,  which  are 
required  by  law  to  be  entered  in  the  clerk's  docket  book» 
where  a  judgment  for  a  sum  of  money  is  rendered  in  the 
supreme  court,  so  far  as  the  provisions  of  law,  directing 
such  entries,  are  applicable  to  such  a  decree.  Kach  ceunty 
clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it.  and  docket  the 
decree  in  the  appropriate  dockesbook,  kept  in  his  ofiSce, 
as  prescribed  by  law  for  docketing  a  judgment  of  the 
supreme  court.  The  docketing  of  such  a  decree  has  the 
same  force  and  effect,  the  lien  thereof  may  be  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as 
if  it  was  such  a  judgment. 

§2554.     [Am'd   1895,    amendment  to  take  effect  January  tuvr^coi^ 
1,1896.]    A  decree,    directing  the  payment  of  a  sum   of  sol.  Act. 
money  into  court,  or  to  one  or  more  parties,  maybe  enforced  1  "Dem.  175. 
by  an  execution  against  the  property  of  the  party  directed  to  {jy^JJ^'jSal' 
make  the  payment.     The  exaction  must  be  issued  by  the 
snrr  gate,  or  the  clerk  of  the  suirogate's  court,  under  the 
seal  of  the  court,  and  must  be  made  returnable  to  the  court. 
In  all  other  respects,  the  provisions  of  this  act,  relating  to 
an  execution  agamst  the  property  of  a  jndgment-debtor,  is- 
su.d  npon  a  judgment  of  the  supreme  couit,  and  the  pro- 
ceerings  t<>  collect  it,  apply  to  an  exeention  issued  from  the 


8tirrogat9*8  court  and  the  collection  there  f .  the  decree  being, 
for  that  purpose,  regarded  as  a  judgment;  except  that  the 
proceedingR  prescribed  in  title  twelfth  of  chapteraeyenteenth 
of  this  net  if  founded  upon  wuch  a  decree  must  be  taken,  as 
if  the  decree  was  a  judgment  of  the  county  court,  or,  in  the 
city  of  New  York  of  the  supreme  oourt. 

1  Dem.  16&  g  2656«  In  either  of  the  following  cases,  a  decree  of  a 

9?*N*Y  2flB.  surrogate's  court,  directing  the  payment  of  money,  or  re- 

8  N.  Y.  quiring  the  pjrformance  of  any  other  act,  may  be  enforced. 

Siiue  Bep.  by  serving  a  certified  copy  thereof  upon  the  party  against 

RTWmi  4^^  whom  it  is  rendered,  or  the  officer  or  person  who  is  required 

6  J^68.  thereby,  or  by  law,  lo  obey  it ;  and  if  he  refuses  or  willfully 

13  Civ.  Pro.  neglects  to  oDcy  it,  by  punishing  him  for  a  contempt  of 

iI'Tif  lOR       court: 

ooAKK  wn        1-  Where  it  cannot  be  enforced  by  execution,  as  pre- 

360n .  8cnbed  i  n  the  last  section . 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution  ; 
in  which  case,  the  part  or  parts,  wtiich  cannot  be  so  en- 
forced, may  be  enforced  as  prescribed  in  this  section. 

8.  Where  an  execution,  issue<l  as  prescribed  in  the  last 
sectio:?,  to  the  sheriff  of  the  surrogate's  county,  has  been 
returned  by  htm  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  and  the  decree  relates  to 
the  fund  or  estate,  in  which  case  the  surrogate  may  enforce 
the  decree  as  prescribed  in  this  section,  either  without  ia«*u- 
in^an  execution,  or  after  the  return  of  an  execution,  as  he 
thmks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprison- 
ment, by  virtue  of  proceedings  to  pMiiish  him  for  a  con- 
tempt, as  prescribed  in  this  section,  or  a  levy  upon  his  prop- 
erty by  virtue  of  an  execution,  issued  as  prescribed  in  the 
last  section,  does  not  bar,  suspend,  or  otherwise  affect  an 
action  against  the  sureties  in  uis  official  bond. 

6Dcm.SQ0.  §2556.  A  direction  of  a  surrogate's  court,  made  or 
entered  in  writing,  and  not  included  in  a  decree,  is  styled 
an  order.  It  may  be  enforced  in  like  manner  as  a  sinoilar 
order,  made  by  the  supreme  court  in  an  action ;  and  the 
costs  are  the  same  as  upon  such  an  order,  and  may  be  col- 
lected in  like  manner. 

4Redf.  825.       §8567.  Except  where  special  provision  is  otherwise 

5  Id.  480.       made  by  law,  costs,  awarded  by  a  decree,  may  be  made 

6  Dem.- 878.    payable  by  the  party  personally,  or  out  of  tlie  estate,  or 

fund,  as  justice  requires  ;  but  costs,  other  than  actual  ex- 
penses, cannot  be  awarded  lo  be  paid  out  of  an  estate  or 
fund,  which  is  less  than  one  thousand  dollars  in  amoimt  or 
value. 

SBedf.  iia  I  8558.  [Ain*d  1881.]  The  award  of  costs  in  a  decree, 

^^'  ??i.  »A«  ^  ^^  ^^^  discretion  of  the  surrogate,  except  in  one  of  the 

lioid  iS^  following  cases  : 

88  Abb.  N.  1.  Where  special  directions,   resj^ecting   the  award  of 
0*  876. 
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costs,  ard  contained  in  a  judgment  or  order,  made  upon  an 
appeal  from  the  surrogate's  determination,  or  upon  a 
motion  for  a  new  trial  of  quest ion<9  of  fact  tried  by  a  jury ; 
in  either  of  which  cases,  costs  must  be  awarded  according 
to  those  directions. 

2.  When  a  Question  of  fact  has  been  tried  by  a  jury ;  in 
which  case,  unless  it  ii  within  the  foregoing  suMivision,  the 
decree  must  award  costs  to  the  successful  parry. 

8.  When  the  decree  is  made  upon  a  contested  applica-  l  Bern.  ass. 
tion  for  probate,  or  revocation  of  probate  of  a  will,  costs,  {J  ^b.  N. 
payable  out  of  the  estate  or  otherwise,  shall  not  be  awarded 
to  an  unsuccessful  contestant  of  the  will,  unless  he  is  a 
special  guardian  for  an  infant,  appointed  by  the  surrogate, 
or  is  named  as  an  executor  in  a  paper  propounded  by  him, 
in  good  faith,  as  the  last  will  of  the  decedent ;  but  the  sur- 
rogate may  order  a  copy  of  the  stenographer's  minutes  to 
be  furnished  to  the  contestant's  counsel,  and  charge  the 
expense  thereof  to  the  estate  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

§  8669.  Costs,  when  awarded  by  a  decree,  include  all 
disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.  The  sum 
allowed  for  costs  must  be  fixed  by  the  surrogate,  and  in- 
serted in  the  decree. 

§  2  6 60.  Where  a  question  of  fact  has  been  tried  by  a 
juiy,  the  costs,  award^  against  the  unsuccessful  party,  are 
the  same  as  the  taxable  costs  of  an  action  in  the  supreme 
court.  The  costs  of  an  appeal,  where  they  are  awaraed  in 
a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in 
the  supreme  court. 

§8661.  In  a  case  other  than  one  of  those  specified  in  9  Abb.  N. 

the  last  section,  the  surrogate,  upon  rendering  a  decree,  9o^i?; 

may,  in  his  discretion,  fix  such  a  sum,  to  be  allowed  as  ^  ^em.  sir! 

costs,  in  addition  to  the  disbursK^ments,  as  he  deems  reason-  2  Civ.  Pro. 

able,  not  exceeding,  where  there  has  not  been  a  contest,  J  J*: 

twenty-five  doUars.or  where  there  has  been  a  contest,  seventy  \^  Abb.  N. 

dollars  ;  and,  in  addition  thereto,  where  a  trial  or  hearing  c.  839. 

upon  the  merits  before  the  surrogate  necessarily  occupies  JjWN  Y.aw. 

more  than  two  days,  ten  dollars  for  each  additional  day  ;  ja  ^  Y 

and  where  a  motion  for  a  new  trial  is  made  before  the  sur-  sute  Rep. 

rogate.  if  it  is  granted,  seventy  dollars  ;  if  it  is  denied,  180- 
forty  dollars. 

§2662.  [Atn'd  ISSl.]  In  addition  to  the  sum  specified  9Abb.N.C. 
In  the  last  two  sections,  the  surrogate  may,  in  his  discretion,   ^^^^f  390 
allow  to  an  executor,  administrator,  guardian,  or  testameu-  2  Civ.' Pro. 
tary  trustee,  upon  a  judicial  settlement  of  his  account  or  on   J82. 
an  mtermediate  accounting  required  by  the  surrogate,  such   ^  ^®™*  **''• 
a  sum.  as  the  surrogate  deems  rca.sonable,  for  his  counsel 
fees  and  other  expenses,  not  exceeding  ten  dollars,  for  each 
day  occupied  in  the  trial,  and  necessarily  occupied  in  pre- 
paring his  account  for  settlement,  and  otherwise  preparing 
for  the  trial. 


r 
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iOcnuLSSi. 


81  Abb.  H.  a 

111. 

146N.T.M0. 


§  2568.  Upon  the  disposition  of  real  property  of  a 
decedent,  as  prescribed  in  title  fifth  of  this  chapter,  the 
executor,  administrator  or  freeholder,  disposing  of  the 
property,  must  be  allowed  by  the  surrogate,  out  of  the  pro- 
ceeds 01  the  sale  brought  into  court,  his  expenses  ;  ai.d  he 
may  be  allowed,  out  of  the  proceeds,  a  reasonable  sum  for 
his  own  services,  not  exceeding  five  dollars  for  each  day, 
actually  and  necessaiily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necesiary  services  of  his  attorney  and 
counsel  therein. 

§  2664.  The  allowances,  specified  in  the  last  section, 
are  in  lieu  of  commissions. 

§  2566.  An  appraiser  is  entitled,  in  addition  to  his  actual 
expenses,  to  a  sum,  to  be  fixed  by  the  surrogate,  not  exceed- 
ing five  dollars  for  each  day,  actually  and  necessarily  occu- 
pied by  him,  in  making  the  appraisal  or  inventory.  The 
number  of  days'  services,  and  the  expenses,  if  any,  must  be 
proved  by  the  affidavit  of  the  appraiser  ;  and  the  sums  pay- 
able therefor  taxed  by  the  surrogate,  and  paid  by  the  ex- 
ecutor or  administrator. 

IDiblMSl  §  2666.  Each  other  officer,  including  a  referee,  and 
siAbb.N.O.  each  witness,  is  entitled  to  the  same  fees,  for  his  services 
^^»  and  for  travelling,  as  he  is  allowed  for  like  services  in  the 

supreme  court. 

§  2667.  A  surrogate  shall  not  charge  or  receive  any  fee, 
except  as  follows : 

1.  Where  in  a  case  prescribed  by  law,  or  in  any  other 
case,  upon  the  application  of  a  party,  he  goes  to  a  place, 
other  than  his  office,  or  the  court  room  where  he  is  required 
to  hold  court,  in  order  to  take  testimony,  he  may  charge, 
and  receive  to  his  own  use,  ten  cents  for  each  mile  tor  going, 
and  the  same  sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county, 
for  a  copy  of  a  paper,  ten  cents  for  each  folio,  except  where 
the  boaid  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use ;  and  in  that  case,  his  clerk  may  charge 
and  receive  the  same  fee. 

ARTICLE  FOURTH. 
Appbax. 


I  8568.  When  party  may  appeal. 

2&a0.  When  percon  not  a  party 
may  appeal. 

2570.  Appeal ;  to  what  court  it 
may  be  taken. 

S571.  Intermediate  order;  how 
reviewed. 

2572.  Time  to  appeal. 

1578.  Who  moat  be  made  par- 
ties. 

8574.  Appeal ;  how  taken. 

9Sn.  Certain  jjro  visions  of  chap- 
ter 18  made  applicable. 


S  9576.  Appeal  may  be  on  the  law 
or  the  facts  ;  case  to  be 
made,  etc. 
Security  to  perfect  appeaL 
Id. ;  where  decree  la  for 
money  or  delivery  of 
property,  etc. 
Security  to  stay  proceed- 
icgs  In  case  of  commit- 
ment. 
8560.  Amount  of  nndertaking; 

how  fixed. 
8681.  Beqnisites  of  nndertaking. 


2577. 
8578. 


8579. 


^ 
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%  26S2.  Decree  for  protMte,  etc. ;       |  2580.  Power  of  appdiate  court ; 

how  far  siiapenaed  by  farther  testimony. 

appeal.  2667.  Jadgment  or  order  upon 
256S.  Decree  revoking  probate,  appeal. 

etc. ;  not  stayed.  S588.  Award  of  jniy  trial  upon 
2684.  Perfected  appeal  ftaye  pro-  reversal    in    probate 

ceedings  in  other  cases.  cases. 

2665.  Appeal,  where  heard ;  pro-  2980.  Costs  of  appeal. 

ceedings  thereopon. 

§  8668»  Any  party  aggrieved  may  appeal  from  a  decree  4  Dem.  S87. 
or  an  order  of  a  surrogate's  court,  in  a  case  prescribed  in  this 
article,  except  where  the  decree  or  order  of  which  he  com- 
plains was  rendered  or  made  upon  his  default. 

§  8569.  A  creditor  of.  or  a  person  interested  in.  the 
estate  or  fund  affected  by  the  decree  or  order,  who  was  not 
a  party  to  the  sp|ecial  proceeding,  but  was  entitled  by  law  to 
be  heard  therein,  upon  his  application ;  or  who  has  ac- 
quired, since  the  decree  or  order  was  made,  a  right  or  in- 
ierest  which  would  have  entitled  him  to  be  beard,  if  it  had 
been  previouslv  acquired ;  may  intervene  and  appeal,  as 
prescribed  in  this  article.  The  facts,  which  entitle  such  a 
person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

§2570.     [Am'd  1895,  amendment  to  take  effect  January  1,  146N.Y.640. 
18%.]    An  appeal  to  the  appellate  division  of  the  bupreme 
court  may  be  taken  from  a  decree  of  a  surrogate's  court,  or 
from  an  order  affecting  a  substaniinl  right,  made  by  a  sur- 
rogate, or  by  a  surrogate's  court  in  a  special  proceeding. 

§  8671*  An  appeal,  taken  from  a  decree,  brings  up  for 
review  each  intermediate  order,  which  is  specified  in  the 
notice  of  appeal,  and  necessarily  affected  the  decree,  and 
which  has  not  already  been  reviewed  by  the  appellate  court, 
upon  a  separate  appeal  taken  from  that  order. 

g  25?2«  An  appeal  by  a  party  must  be  taken  within 
thirty  days  after  the  service,  upon  the  appellant,  or  upon 
the  attorney,  if  any,  who  appeared  for  him  in  the  surrogate's 
court,  of  a  copy  of  the  decree  or  order  from  which  the 
appeal  is  taken,  and  a  written  notice  of  th3  entry  thereof. 
An  appeal  by  a  person  who  was  not  a  party,  taken  as  pre- 
scribed in  this  article,  must  be  taken  within  three  months 
after  the  entry  of  the  decree  or  order,  unless  the  appellant's 
title  was  acquired  by  means  of  an  assignment  or  conveyance 
from  a  partv  ;  in  which  case,  the  appeal  must  be  taken 
within  the  tmie  limited  for  the  taking  thereof  by  the  assignor 
or  grantor 

§  8578.  Each  party  to  the  special  proceeding  in  the  20N.  T. 
surrogate's  court,  and  each  person  not  a  party,  who  has.  or  State  l^. 
claims  to  have,  in  the  subject-matter  of  the  decree  or  order, 
a  right  or  interest,  which  is  directly  affected  thereby,  and 
which  appears  upon  the  face  of  the  papers  presented'in  the 
surrogate's  court,  or  has  become  manifest  in  the  course  of 
the  proceedings  taken  therein,  must  be  made  a  party  to  the 
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appeal.  A  person  not  a  party,  but  T?ho  must  be  made  a 
party,  as  prescribed  in  this  section,  may  be  brought  in  b^ 
an  order  of  the  appellate  court,  made  after  the  appeal  is 
taken  ;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of 
brining  in  such  a  person,  by  publication,  by  personal 
service,  or  otherwise.  But  this  section  does  not  require  a 
person  interested,  but  not  a  party,  to  be  brought  in,  if  he 
was  legally  represented,  or  was  duly  cited  in  the  court  be- 
low. 

180  N.T.  416.  §  2574.  An  appeal  must  be  taken  by  the  service,  within 
the  State,  upon  each  party  to  the  special  proceeding,  other 
that  the  appellant,  and  upon  the  surro^te,  or  the  clerk  of 
the  surrogate's  court,  of  a  written  notice,  referring  to  the 
decree  or  order  appealed  from,  and  stating  that  the  appel- 
luit  appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  special  proceeding  in  the  court  below 
appeared  in  person,  the  notice  of  appeal  must  be  person- 
ally served  upon  him  ;  where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  either  upon  him  or  upon  his  at- 
torney. Where  a  party,  who  was  duly  cited,  did  not  appear 
in  the  surrogate's  court,  notice  of  appeal  must  be  served 
upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county  ;  otherwise  it  may  be  served  by 
depositing  it,  indorsed  with. a  direction  to  the  party,  with 
the  surrogate,  or  the  clerk  of  the  surrogate's  court.  Where 
a  person  to  be  served  cannot,  with  due  diligence,  be  found, 
to  make  personal  service  upon  him,  as  prescribed  in  this 
section,  the  surrogate,  or  a  justice  of  the  supreme  court, 
Daaj*  by  order,  prescribe  such  a  mode  of  service  as  he 
thinks  proper  ;  and  service  in  that  mode  has  the  same  effect 
as  personal  service. 

§  8675.  The  provisions  of  the  following  sections  of  this 
act,  to  wit :  sections  one  thousand  two  hunared  and  ninety- 
five,  one  thousand  two  hundred  and  ninety-seven,  one 
thousand  two  hundred  and  ninety-eight,  one  thousand  two 
hundred  and  niuety-nine,  one  thousand  three  hundred  and 
three,  and  one  thousand  three  hundred  and  five  to  one 
thousand  three  hundred  and  nine,  both  inclusive,  apply  to 
an  appeal  taken  as  prescribed  in  this  article. 

gBrg,a».      §  8576.  The  appeal  may  be  taken  upon  questions  of 

188  n!y  170.   '*^'  ®^  upon  the  facts,  or  upon  both.    If  it  is  taken  from  a 

136  Id.  413.  *   decree  rendered  upon  the  tnal,  by  the  surrogate,  of  an  issue 

of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and  settled 

by  the  surrogate,  as  prescribed  by  law,  for  the  making  and 

settlfng  of  a  case  upon  an  appeal  in  an  action. 

nciv.  Pro.      §  2577.  To  render  a  notice  of  appeal  effectual  for  any 

***•  purpose,  except  in  a  case  specified  in  the  next  section,  or 

17  Ml«o.648.  ''^Ji^^®  i^  's  specially  prescribed  by  law,  that  security  is  not 

necessary  to  perfect  the  appeal,  the  appellant  must  give  a 

'Written  undertaking,  with  at  least  two  sureties,  to  the  effeet 

that  the  appellant  will  pay  all  costs  and  damages  which  may 
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be  awarded  against  him  upon  the  appeal,  not  exceeding  two 
hundred  aud  fifty  dollars. 

g  2678.  [Am*d  1882.]  Notice  of  appeal  by  an  executor,  li  Clr.  Tt% 
administrator,  testamentary  trustee,  guardian,  or  other  per-  ^^ 
son  appointed  by  the  surrogate's  court,  from  a  decree  di- 
recting him  to  pay  or  distribute  money,  or  to  deposit 
money  in  a  bank  or  trust  company,  or  to  deliver  property ; 
or  by  an  executor  or  administrator  from  an  order,  granting 
leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  eighteen  hundred  and  twenty-five  of  this  act,  does 
not  stay  the  execution  of  the  decree  appealed  from  unless 
the  appellant  gives  an  undertaking,  with  at  least  two  sure- 
ties, m  a  sum  therein  specified,  to  the  effect  that  if  the  de- 
cree or  order,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  dismissed,  the  appellant  will  pay  all  costs  and  damages^ 
which  may  be  awared  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires  will  deposit  or  distribute  the  money  or  de- 
liver the  property,  so  directed  to  be  deposited,  distributed* 
or  delivered,  or  the  part  thereof  as  to  which  the  decree  or 
order  is  confirmed. 

g  8579.  An  appeal  from  a  decree  or  an  order,  directing 
the  commitment  of  an  executor,  administrator,  testamen- 
tary trustee,  guardian,  or  other  person  appointed  by  the 
surrogate's  court,  or  an  attorney  or  counsel  employed  there- 
in, for  disobedience  to  a  direction  of  the  surrogate,  or  for 
neglect  of  duty ;  or  directing  the  commitment  of  a  person 
refusing  to  obley  a  subpoena,  or  to  testify,  when  required 
according  to  law ;  does  not  stay  the  execution  of  the  decree 
or  order  appcaeded  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified, 
to  the  effect  that,  if  the  decree  or  order  appealed  from,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or 
dismissal,  surrender  himself,  in  obedience  to  the  decree  or 
order,  to  the  custody  of  the  sheriff  of  the  county,  wherein 
he  was  directed  to  be  committed.  If  the  undertaking  is 
broken,  it  may  be  prosecuted  in  the  same  manner,  and  with 
the  same  effect,  as  an  administrator's  official  bond ;  and  the 
proceeds  of  the  action  must  be  paid  or  distributed,  as  di- 
rected by  the  surrogate,  to  or  amons:  the  persons  aggrieved, 
to  the  extent  of  the  pecuniary  injuries  sustained  by  them ; 
and  the  balance,  if  any,  must  be  paid  into  the  county 
treasury. 

§  2580.  The  sum  specified  in  an  tmdertaking,  executed 
as  prescribed  in  either  of  the  last  two  sections,  must,  where 
the  appeal  is  taken  from  a  decree  directing,  the  payment, 
depositing,  or  distribution  of  money,  be  not  iess  than  twice 
the  sum  directed  to  be  paid,  deposited,  or  distributed. 
Where  the  appeal  is  taken  from  an  order  granting  leave  to 
issue  an  execution,  it  must  be  not  less  than  twice  the  sum, 
lo  collect  which  the  execution  may  issue.    In  every  other 
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case,  it  must  he  fixed  by  the  surrogate,  or  by  a  judge  of 
the  appellate  court,  who  may  require  proof,  by  affidavit, 
of  the  value  of  any  property,  or  of  such  other  facts  as  he 
deems  proper.  The  respondent  may  apply  to  the  appellate 
court,  upon  notice,  for  an  order  requiring  the  appellant  to 
increase  the  sum  so  fixed.  If  such  an  order  is  granted,  and 
the  appellant  makes  default  in  giving  the  new  undertaking, 
the  appeal  ma)'  be  dismissed  or  the  stay  dissolved,  as  the 
case  requireSb 

n  Abb.  K.       §  8 681,  An  undertaking,  given  as  prescribed  in  the  last 
C.  488.  four  sections,  must  be  to  the  people  of  the  State  ;  must 

contain  the  name  and  residence  of  each  of  the  sureties 
thereto  ;  must  be  approved  by  the  surrogate  or  a  judge  of 
the  appellate  court ;  and  must  be  filed  in  the  surrogate's 
office.  Except  as  otherwise  specially  prescribed,  the  filing 
of  a  proper  undertaking,  and  service  of  the  notice  of  appeal, 

Eerfect  the  appeal.  The  surrogate  may,  at  any  time,  in 
is  discretion,  make  an  order,  authorizmg  any  person  ag- 
grieved to  bring  an  action  upon  the  undertaking,  in  his 
own  name,  or  in  the  name  of  the  people.  Where  it  is 
brought  in  the  name  of  the  people,  the  damages  collected 
must  be  paid  over  to  the  surrogate,  and  distributed  by  him, 
as  justice  requires, 

4Dem.  460.  §  8688.  [Amd  1881.]  An  appeal  from  a  decree  of  a 
5  Id.  238.  surrogate,  admitting  a  will  to  probate,  or  granting  letters 
testamentaiT,  or  letters  of  administration,  does  not  stay  the 
issuing  of  letters,  where,  in  the  opinion  of  the  surrogate, 
manifested  by  an  order,  the  preservation  of  the  estate 
requires  that  the  letters  should  issue.  Letters  so  issued 
confer  upon  the  person  named  therein  all  the  powers  and 
authority,  and  subject  him  to  all  the  duties  and  liabilities 
of  an  executor  or  administrator  in  an  ordinary  case,  except 
that  they  do  not  confer  power  to  sell  real  propeify  by 
virtue  oi  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a 
legacy,  or  distribute  the  unbequeathed  property  of  the 
deepen t,  until  after  the  final  termination  of  the  appeal ; 
and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor  or  administrator,  on  a  like  order  of  the  sur- 
rogate, may  exercise  the  powers  and  authority,  subject  to 
the  duties,  liabilities  and  exceptions  above  provided, 
74  Hun,  369.  §  2583.  An  appeal  from  a  decree  revoking  the  probate 
of  a  will,  or  revoking  letters  testamentary.  Tetters  of  ad- 
ministration, or  letters  of  guardianship  ;  or  from  a  decree 
or  an  order,  suspending  an  executor,  administrator,  or 
guardian,  or  removing  or  stispending  a  testamentary  trustee, 
or  a  freeholder,  appointed  to  execute  a  decree,  as  pre- 
scribed in  title  fifth  of  this  chapter,  or  appointing  a  temp- 
orary administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 

17  Misc.  648      g  2  584.  Except  as  otherwise  expressly  prescribed  In  this 
article,  a  perfected  appeal  has  the  effect,  as  a  stay  of  th^ 
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proceedioes  to  enforce  the  decree  or  order  appealed  from, 
prescribea  in  section  one  thousand  three  hundered  and  ten 
of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

§  2585«  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.  J  In  the  appellate  division  of  the  supreme  conrt  the 
'  order  made  upon  au  appeal  from  a  decree  or  an  order  of  a 
surrogate's  court  must  be  entered  with  the  clerk  of  the  ap- 
pellate division,  and  a  certified  copy  thereof  annexed  to  the 
papers  transmitted  from  the  conrt  below  upon  which  the 
uppcal  vas  heard,  must  be  traunmitted  to  the  conrt  from 
wiuch  the  appeal  was  taken,  and  the  court  below  shall  enter 
tlie  judgment  or  order  necessary  to  carry  the  determination 
of  the  appellate  division  into  effect 

§  8686.  Where  an  appeal  is  taken  upon  the  facts,  the  ffTN.T.  6i4 
appellate  court  has  the  same  power  to  decide  the  questions  J^  ®* 
of  fact,  which  the  surrogate  had ;  and  it  may,  in  its  discre-  sAHan  mo. 
tion,  receive  further  testimony  or  documentary  evidence, 
and  appoint  a  referee. 

§8687.  The  appellate  court  may  reverse,  affirm,  or  issn.t.ito. 
modify  the  decree  or  order  appealed  irom^  and  each  inter- 
mediate order,  specified  in  the  notice  of  appeal,  which  it  is 
authorized  by  law  to  review,  and  as  to  any  or  all  of  the 
parties ;  and  it  may,  if  necessary  or  proper,  giant  a  new 
trial  or  hearing.  The  decree  or  order  appealed  from  may 
be  enforced,  or  restitution  may  be  awarded,  as  the  case  re- 
quires, as  prescribed  in  title  first  of  chapter  twelfth  of  this 
act,  with  respect  to  an  appeal  from  a  judgment. 

ft  2388*     [Arn^d  1895,  amendment  to  take  effect  January  1,   $  ii9e,  Con. 
1 8S6.]     Where  the  reversal  or  modification  of  a  decree  by  tL  e  sol-  Act. 
appelate  court  is  founded  upon  a  qnestion  of  fac*^,  the  ap-  pL^^^ 
pellate  court  must,  if  the  appeal  was  taken  from  a  decree  s  N.'  T.  * 
made  upon  a  petition  to  admit  a  will  to  probate,  or  to  revoke     State  Rep. 
the  probate  of  a  will,  make  an  order,  directing  the  trial,  by  a  ^  *^ 

jurv,  of  the  material  questions  of  fact,  arising  upon  the  is-  stateRep. 
sues  bet«  een  the  parties.    Such  an  order  must  stat<>,  dis-  344.' 

tinotiy  and  plainly,  the  questions  of  fact  to  be  tried,  and  ilON.TSTa 
must  direct  the  trial  to  take  place,  either  at  a  trial  term  of  ^[Ji'^Jj^^p 
the  supreme  court  specified  in  the  order;  or  in  the  county  94^' 

court  of  the  county  of  the  surrc^ate.    After  the  trial,  a  new  148  N.T.  403'. 
trial  may  be  granted,  as  prescribed  in  section  two  thousand 
five  hundred  and  forty-eight  of  this  act, 

g  8689.  The  appellate  court  may  award  to  the  success-  1  Dem.  24a 
fui  party  thecostsof  the  appeal ;  or  it  may  direct  that  they 
abide  the  event  of  a  new  trial,  or  of  the  subsequent  pro- 
ceedings in  the  surrogate's  court.  In  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  person* 
ally  by  the  unsuccessful  party,  as  directed  by  the  appel- 
late court  ,*  or,  if  such  a  direction  is  not  given,  a^  dire^^^ 
by  thQ  surrogate. 
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ARTICLE  FIFTH. 

PBOYISIONS    KEI^ATING     GENERALLY    TO    LeTTESS  ;  AKD 
OENERALLT  TO  EXECUTORS,   ADMINISTRATOBfi^  GUARI>- 

IAN8,  AND  Testamentary  Trustees, 


S  2590.    Reqaisitlee  of  letters. 

8501.    Their  effect 

2502.  Priority  among  different 
letters. 

%08.  Time,  bow  reckoned  up- 
on successive  letters. 

8504.  Official  oaths  of  execu- 

tors, etc. 

8505.  Deposit  of  securities  to 

reduce  penalty  of  bond. 
8500.    Sureties  liable  for  money, 

etc.,  received  in  another 

capacity. 
8597.    When  new  bond  or  new 

sureties    may    be    re- 
quired. 
■   8696.    Id.;   how  principal  may 

be  required  to  give  a 

new  bond,  etc. 
8509.    Decree  revokin^^  letters 

for  failure  to  give  new 

bond. 
8800.    Sureties  may  apply  to  be 

released    as   to  future 

breaches. 


%  2801.  Helease  of  old  surettea  on 
the  giving  of  new. 

8608.  Surrogate  may  direct  as 
to  custody,  where  co- 
executors,etc.,  disagree. 

8808.  Effect  and  contents  of 
decree  revoking  letters. 

8604    The  last  section  qnalllled. 

8806.  Successor  may  be  ap- 
pointed, and  may  com- 
pel accounting;  etc 

2806  Accounting  by  executor, 
etc.,  of  deceased  ex- 
ecutor. 

8607.  When  bond  may  be  pros- 

ecuted. 
8606.    Successor     may     proa- 
ecnte  ofBdal  bond. 

8608.  Action  on    official  bond 

when  no  sacooBsor  ap- 
pointed. 
8610.    Application  of  this  arti- 
c)e  to  executors,  etc.« 
heretofore  appointed. 


§  8500.  Letters  testamentary,  let*«rs  of  adminstration, 
and  letters  of  guardianship  must  be  in  the  name  of  the 
people  of  the  Slate.  Where  they  are  granted  by  a  surro- 
gate, or  by  an  offlcor  or  person  appointed  by  the  board  of 
supervisors,  temporarily  acting  as  surrogate,  they  must  be 
tested  in  the  name  of  the  officer  granting  them,  signed  by 
him,  or  by  the  clerk  of  the  surragate's  court,  and  sealed 
with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the 
name  of  the  judge  holding  the  court,  signed  by  the  clerk 
thereof,  and  sealed  with  its  seal. 

§  8501.  Subject  to  the  provisions  of  the  next  section, 
aregulating  the  priori  I  v  among  different  letters,  letters  testa- 
mentary, letters  of  administration,  and  letters  of  guardian- 
ship, granted  by  a  court  or  officer,  having  jurisdiction  to 
grant  them,  as  prescribed  in  this  chapter,  are  conclusive 
evidence  of  the  authority  of  the  persons  to  whom  they  are 
granted,  until  the  decree  granting  them  is  reversed  upon 
appeal,  or  the  letters  are  revoked,  ad  prescribed  in  this 
chapter. 

§  8508.  The  person  or  persons,  to  whom  letters  testa- 
mentary, or  letters  of  administration  are  first  issued,  from 
a  surrogate's  court  having  jurisdiction  to  issue  them,  as 
prescribed  in  article  first  of  title  first  of  this  chapter,  have 
sole  and  exclusive  authority,  as  executors  or  adnunistralors, 
pursuant  to  the  letters,  until  the  letters  are  revoked,  as 
prescribed  by  law ;  and  they  are  entitled  to  demand  and 
recover  from  any  person,  to  whom  letters  upon  the  aame 
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estate  are  afterwards  issued,  hy  any  other  surrogate's  court, 
the  decedent's  property  in  his  hand?.  But  the  acts  of  a 
person,  to  whom  letters  were  afterwards  issued,  done  in 
good  faith,  before  notice  of  the  letters  first  issued,  are 
valid  ;  and  an  action  or  special  proceeding,  commenced  by 
him,  may  be  continued  by  and  in  the  name  of  the  person 
or  persons  to  whom  the  letters  were  first  issued. 

§  2508.  Where  it  is  prescribed  by  law,  that  an  act, 
with  respect  to  the  estate  of  a  decedent,  must  or  may  be 
done  within  a  specified  time  after  letters  testamentary  or 
letters  of  administration  are  issued,  and  successive  or  sup- 
plementary letters  are  issued  upon  the  same  estate,  the 
time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law ;  or  where  the  first  or  any  subsequent 
letters  are  revoked,  as  prescribed  in  section  two  thousand 
six  hundred  and  eighty-four  of  this  act.  or  by  reason  of  the 
want  of  power  in  the  surrogate's  court,  to  issue  the  same, 
for  any  cause. 

§  8504.  The  official  oath  or  affirmation  of  an  executor,  8  mim.  142. 
administrator,  or  guardian,  to  the  effect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office, 
describing  it,  must  be  filed  with  the  surrogate,  before  let- 
ters are  issued  to  him.  The  oath  may  be  taken  before  any 
officer,  within  or  without  the  State,  who  is  authorized  to 
take  an  affidavit,  to  be  used  in  the  supreme  court.  Where 
it  is  taken  without  the  State,  it  must  be  certified  as  required 
by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court. 

g  8506.  [Am'd  1885.]  Tn  a  case  where  a  bond,  or  new 
sureties  to  a  bond,  may  be  required  by  a  surrogate  from  an 
executor,  administrator,  guardian,  or  other  trustee,  if  the 
value  of  the  estate  or  fund  is  so  great  that  the  surrogate 
deems  it  expedient  to  require  security  in  the  full  amount 
prescribed  by  law,  he  mav  direct  that  any  securities  for 
the  payment  of  money  belonging  to  the  estate  or  fund 
be  deposited  with  him,  to  be  delivered  to  the  county 
treasurer,  or  be  deposited  subject  to  the  order  of  the  trus- 
tee, countersigned  by  the  surrogate,  with  a  trust  com- 
pany duly  authorized  by  law  to  receive  the  same. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix 
the  amount  of  the  bond  with  respect  to  the  value  oi  the 
remainder  only  of  the  estate  or  fund.  A  security  thus 
deposited  shall  not  be  withdrawn  from  the  custody  of  the 
county  treasurer  or  trust  company,  and  no  person  other 
than  the  county  treasurer  or  the  proper  officer  of  the  trust 
company  shall  receive  or  collect  any  of  the  principal  or 
interest  secured  thereby  without  the  special  order  of  the 
surrogate  entered  in  the  appropriate  book.  Such  an  order 
can  he  made  in  favor  of  the  trustee  appointed,  only  where 
an  additional  bond  has  been  given  by  him,  or  upon  proof 
tb(|t  the  estate  or  fund  lias  been  so  reduced  by  payments  or 
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otherwise,  that  the  penalty  of  the  bond  originally  j^ven 
will  be  sufficient  in  amount  to  satisfy  the  provisions  of  law 
relating  to  the  penalty  thereof,  if  the  security  so  withdrawn 
is  also  reckonea  in  the  estate  or  fund. 

§  8606.  A  person  to  whom  letters  are  issued,  is  liable 
for  money  or  other  personal  property  of  the  estate,  which 
was  in  his  hands,  or  under  his  control,  when  his  letters 
were  issued ;  in  whatever  capacity  it  was  received  by  him, 
or  came  under  his  control.  Where  it  was  received  by  him, 
or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action 
to  recover  the  money-,  or  damages  for  failure  to  deliver  the 
property,  may  be  maintained  upon  both  official  bonds ;  but, 
as  between  the  sureties  upon  the  official  bond  given  upon 
the  prior  letters,  and  those  upon  the  official  bond  given 
upon  the  subsequent  letters,  the  latter  are  liable  over  to  the 
former. 

§  8597.  Any  person,  interested  in  the  estate  or  fund, 
ntiay  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  that  a  sure^  in  a  bond,  taken  as 
prescribed  in  this  chapter,  is  insufacient,  or  has  removed, 
or  is  about  to  remove,  from  the  State,  or  that  the  bond  is 
inadequate  in  amount ;  and  praying  that  the  principal  in 
the  bond  may  be  required  to  give  a  new  bond,  in  a  larger 
I)enalty,  or  new  or  additional  sureties,  as  the  case  requires ; 
or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked. 
Where  the  bond  so  taken  is  that  of  a  guardian,  the  petition 
may  also  be  presented  by  any  relative  of  the  infant.  When 
the  bond  is  tluit  of  an  executor  or  administrator,  the  petition 
may  also  be  presented  by  any  creditor  of  the  decedent.  If 
it  appears  to  the  surrogate,  that  there  is  reason  to  believe 
that  the  allegations  of  the  petition  are  true,  he  must  cite 
the  principal  in  the  bond  to  show  cause,  why  the  prayer 
of  the  petition  should  not  be  granted. 

§  8608.  Upon  the  return  of  a  citation,  issued  as  prescribed 
in  the  last  section,  the  surrogate  must  hear  the  allegations 
and  proofs  of  the  parties ;  and  if  the  objections,  or  any  of 
them,  are  found  to  be  valid,  he  must  make  an  order,  re- 
quiring the  principal  in  the  bond  to  give  new  or  additional 
sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case 
requires,  within  such  a  reasonable  time,  not  exceeding  five 
days,  as  the  surrogate  fixes ;  and  directing  that,  in  default 
thereof,  his  letters  be  revoked. 

§  8500.  If  a  bond  with  new  or  additional  sureties,  or 
in  a  larger  penalty,  is  approved  and  filed  in  the  surrogate's 
oflci*,  as  required  by  such  an  order,  the  surrogate  must 
make  a  decree,  dismissing  the  proceeding,  upon  such  terms, 
as  to  costs,  as  justice  re<]^uires ;  otherwise,  he  must  make  a 
decree,  removing  the  delinquent  from  office,  and  revoking 
the  letters  issued  to  him. 
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§  8600.  Any  or  all  of  the  sureties  in  a  bond,  taken  as  SSniilBIL 
prescribed  in  tbis  chapter,  may  present  a  petition  to  the 
surrogates's  court,  praying  to  be  released  from  respKonsibility, 
on  account  of  any  future  breach  of  the  condition  of  the 
bond ;  and  that  the  principal  in  the  bond  may  be  cited  to 
show  cause,  why  he  should  not  ^ivc  new  sureties.  The 
surrogate  must  thereupon  issue  a  citation  accordingly. 

§  2601.  Upon  the  return  of  a  citation,  issued  as  pre- 
scribed in  the  last  section,  if  the  principal  in  the  bond  files 
in  the  surrogate's  office  a  bond  in  the  usual  form,  with  new 
sureties  to  the  satisfaction  of  the  surrogate,  then  or  within 
such  a  reasonable  time,  not  exceeding  five  days,  as  the 
surrogate  fixes,  the  surro|;ate  must  make  a  decree,  releasing 
the  petitioner  from  liability  upon  the  bond  for  any  subse- 
quent act  or  default  of  the  principal ;  otherwise  he  must 
msiLe  a  decree,  revoking  the  delinquent's  letters. 

g  8608.  Where  two  or  more  co-executors  or  co-admin-  19  Abb.  K 
istrators  disagree,  respecting  the  custody  of  money  or  other  ^*  ^^ 
property  of  the  estate;  or  two  or  more  testamentary 
trustees  or  guardians  of  the  property  disagree,  respecting 
the  custody  of  money  or  other  property,  belonging  to  a 
fund  or  an  estate  which  is  committed  to  their  Joint  charge ; 
the  surrogate  may,  upon  the  application  of  either  of  them, 
or  of  a  creditor  or  person  interested  in  the  estate,  and  proof, 
by  affidavit,  of  the  facts,  make  an  order,  requiring  them  to 
show  cause,  why  Jhe  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  sur- 
rogate may,  in  his  discretion,  make  an  order,  directing 
that  any  property  of  the  estate  or  fund  be  deposited  in  a 
safe  place,  in  the  Joint  custody  of  the  executors,  admhiis- 
trators,  guardians,  or  testamentary  trustees,  as  the  case  re- 
quires, or  subject  to  their  Joint  order;  or  that  the  money 
of  the  estate  be  deposited  m  a  specified  safe  bank  or  trust 
company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  joint  order.  Disobedience  to  such  a  direction  may  be 
punished  as  a  contempt  of  the  court. 

§  2603.  Upon  the  entry  of  a  decree,  made  as  prescribed  6  Bedf.  41<$ 
in  this  chapter,  revoking  letters,  issued  bv  a  surrogate's 
court  to  an  executor,  administrator,  or  ffuaraian,  his  powers 
cease.  The  decree  may,  in  the  discretion  of  the  surrogate, 
require  him  to  account  for  all  mone^  and  other  property 
received  by  him ;  and  to  pay  and  deliver  oVer  all  money 
and  other  property  in  his  hands  into  the  surrogate's  court, 
or  to  his  successor  in  office,  or  to  such  other  person  as  is 
authorized  by  law  to  receive  the  same ;  or  it  may  be  made 
without  prejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  pending,  or  thereafter  to  be  brought. 
The  revocation  does  not  affect  the  validity  of  any  act, 
within  the  powers  conferred  by  law  upon  the  executor, 
administrator,  or  guardian,  done  by  him  before  the  service 
of  the  citation,  where  the  other  party  acted  in  good  faiUi; 
or  done  after  the  service  of  the  citation,  and  before  entry 
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ot  the  ddoree,  where  hi-t  powers  with  respect  thereto  were 
not  suspended  by  service  of  the  citation,  or  where  the  stir- 
rogate,  m  a  case  prescribed  by  law,  permitted  him  to  do  the 
same,  notwithstanding  the  pendency  of  the  special  proceed- 
iDg  against  him  ;  and  he  is  not  liable  for  such  an  act,  done  by 
him  in  good  faith. 

i  2604.    The  last  section  does  not  affect  the  liability  of  a 

Serson,  to  whom  money  or  other  property  has  been  paid  or 
elirered,  as  husband,  wife,  next  of  kin,  or  legatee,  to  re- 
spond to  the  person  lawfully  entitled  thereto,  where  letters 
are  revoked,  because  a  supposed  decedent  is  living  ;  or  be- 
cause a  will  is  discovered,  after  administration  has  been 
granted  in  a  case  of  sapposed  intestacy,  or  revoking  a  prior 
will,  upon  which  letters  were  granted. 

§  26  J5«  Where  letters  have  been  revoked  by  a  decri  e  of 
the  surrogate's  court,  that  court  has,  except  in  a  case  whc-re 
it  is  otherwise  speciMlly  prescribed  by  law,  the  same  power 
to  appoint  a  successor  to  the  person  whose  powers  have 
oeased,  as  if  the  letters  had  not  been  issued.  The  sncceKsor 
may  complete  the  execution  of  the  trust  committed  to  his 
predecessor ;  he  may  continue,  in  his  own  name,  a  civil  action 
or  special  proceeiing,  pending  in  favor  of  his  predicessor ; 
and  he  may  enforce  a  judgment,  order,  or  decree,  infuvor  of 
the  Utter.  The  surrogate's  court  has  the  same  juzisdiction, 
upon  the  petition  of  the  succeiisor,  or  of  a  remaining  execu- 
tor, administrator,  guarUan  or  trustee,  to  compel  theptrson 
whose  le Iters  have  been  revoked,  to  account  for,  or  deliver 
over  money  or  other  property,  and  to  settle  his  account, 
which  it  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term- of  office,  conferred  by  the 
letters,  had  expired  by  its  own  limitatinn. 

4  Bedf.  899.      §  2600.  Acconnting  by  executor^  et  cetera,  of  deceased 

6Id.4ie.         execator.     [Am'd  19Si,  lS9i,  IHdl,  amtiidme.t  to  tuhe   efjtct 
M-*^*^'  tiepler)\ber    1,    1897.]  -Where   an  executor,    administrator, 

24  Wee^'  guardian  or  testamentary  trustee  dies,  the  burrogate-t'  couit 
Dig.  194.'  has  the  same  jurisdiction,  upon  the  petition  of  his  successor, 
83  Hun,  618.  or  of  a  surviving  exe  utor,  administrittor  or  guardian,  or  of 
L^™*  467  *  creditor,  or  person  interested  iu  the  estate,  or  of  a  guar- 
15  n*^y!  '  dian's  ward,  or  the  legal  represents t.ve  of  a  d<  ceas.  d  ward. 
State Bep.  or  a  surety  upon  the  official  bond  of  the  decedent,  or  the 
^^7*  legal  representative  of  a  deceased  surety,  to  compel  the  ex - 
Id^w/  ecutor  or  administrator  of  the  decedent  to  account,  which 

136N.T.884.  it  would  have  against  the  decedent  if  his  letters  have  been 
H2N.Y.M6.  revoked  by  a  surrogate's  decree.  And  an  execiitor  or  ad- 
ministrator of  a  deceased  ex  cutor,  administrator,  f^ardian, 
or  testamentary  trustee  may  volnn  arily  account  for  any  of 
the  trust  property  which  comes  to  his  possession,  and  upon 
his  petition  such  successor  or  surviving  executor,  adminis- 
trator, or  guardian  or  other  neces^nry  f«arty  shnll  be  cited 
and  require!  to  attend  su^^h Hottiement.  With  respect  to  the 
liability  of  the  sureties  in,  and  for  the  purpof^e  of  maintain- 
ing an  ar^tion  upon  the  de  *edent'fl  offi<'ial  bond,  a  decree 
^agninst  his  executor  or  administr  tnr,  leidered  upon  such 
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an  acoonnting,  has  the  same  effect  as  if  an  exeontion  issued 
upon  a  snrrogates  decree  against  the  property  of  decedent 
had  been  retort led  unsatisfied  during  decedent's  life-time. 
80  far  as  concerns  the  ezecnt  >r  ornduiinistrator  of  decedent, 
such  a  decree  is  not  with  in  the  proYisioos  of  section  twenty-^ 
five  hundred  and  fifty-two  of  this  act.  The  snrrogite's 
court  has  also  jurisdictioa  to  compel  the  executor  or  admin- 
istrator at  any  time  to  deliver  over  any  of  the  trust  property  "'^t^'jep. 
which  has  come  to  his  possession  or  is  under  his  control,  *£, 

and  if  the  same  is  deliveied  over  after  a  d-cree,  the  court  134  K.  T.  1. 
must  allow  such  credit  upon  the  decree  as  justice  requires 

§  2607.  Where  an  execution,  issued  upon  a  siirrogate's 
decree,  against  the  property  of  an  executor,  administrator, 
testamentary  trustee,  or  guardian,  has  been  returned  wholly 
or  partly  unsatisfied,  an  action  to  recover  the  sum  remaining 
uncollected,  may  be  maintained  upon  his  official  bond,  by 
and  in  the  name  of  t!ie  person  in  whose  favor  the  decree  was 
made.  If  the  principal  debtor  is  a  resident  of  the  Statr,  the 
execution  must  have  been  issued  to  the  county  where  he 
resides. 

§2608*  Where  letters  have  been  revoked  by  a  decree  43  Hon  sao. 
of  the  surrogate's  courr,  the  successor  of  the  executor,  ad-  134  k.  t.  1.* 
ministrator,  or  gnardian,  whose  letters  are  so  revoked,  may 
maintain  nn  action  upon  his  predecessor's  official  bond,  in 
which  he  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and 
not  daly  administered  by  him ;  and  to  the  full  extent  of 
any  injury,  sustained  by  the  esUite  of  the  decedent  or  of  the 
infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  re- 
garded as  part  cf  the  estate  in  the  hands  of  the  plaintiff 
and  iitust  be  distributed  or  otherwise  disposed  of  accord- 
ingly; except  that  a  recovery  for  an  act  or  omission,  re- 
specting a  right  of  action,  or  other  property,  apptopriated 
by  law  for  the  benefit  of  the  husband,  wife,  family,  or  next 
of  kin  of  a  decedent,  or  disposed  of  by  a  will  for  the  benefit 
of  any  person,  is  for  the  benefit  of  the  person  or  persons  so 
entitled  thereto. 

§  2600*    Where  the  letters  of  an  executor  or  adminis-  .5  jj  y 
trator  Lave  been  so  revoked,  and  no  snccf  ssor  is  appointed,      state  Bep. 
any  person  aggrieved  may,  upon  obtaining  an  order  from  229. 

the  surrogate,  granting  him  leave  so  to  do,  maintain  an  ac-  ^^4  N.  Y.  1. 
ti"n  upoJt  the  official  bond  of  the  executor  or  administrator, 
in  behalf  of  himself  and  all  others  interested  ;  in  which  the 
plaintiff  may  recover  any  m(»ne3',  or  the  full  value  of  any 
other  property,  received'  by  the  principal  in  the  bond,  ond 
not  duly  administered  by  him,  and  to  the  full  extent  of  any 
injury,  sustained  by  the  t  state  c-f  the  decedent,  by  any  act 
or  omission  of  the  principal.  The  money  recovered  in  such 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who 
collects  it,  into  the  surrogate's  court;  and  the  surrogate 
must  distribute  it  to  the  creditors  or  other  persons  entitled 
thereto.  The  proceedings  for  such  a  distribution  are  the 
same  as  prescrioed  in  title  fifth  of  this  chapter,  for  the  dis* 
tzibution  of  the  proceeds  of  a  sa'e  of  real  property. 
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196M.T.384.  §  2S10«  The  provisions  of  this  artido  apply  io  an  execn- 
tor,  administrator,  or  guardian,  to  whom  letters  have  been 
issaed,  and  to  a  testamentary  tmsteo  whose  trust  has-  been 
oreated,  before  this  chapter  takes  effect ;  except  that  it  does 
not  afff  ct,  in  any  manner,  the  liability  of  the  sureties  in  a 
bond,  executed  before  this  chapter  takes  effect. 

TITLE  III. 

GranHng  and  revoking  prohat*.,  letters  teatameniaryy  and  letters 
of  adrswaislraXion,     "FbTdgn  toi/2s;  anclilary  UUers. 

AxncLX  1.  Probate  of  a  will  and  grant  of  letters  thereupon, 
a.  Revocation  of  probate. 
8.  Probate  of  belrahlp 

4.  Qrant  of  letters  of  administration. 

5.  Temporary  adinlnletratlon. 

0.  Revocation  of  letters  testamentary  and  letters  of  adminis- 
tration. 
7.  Foreign  wills ;  ancillary  letters. 


ARTICLE  FIBST. 
Pbobatjb  of  a  Wiiiii  AND  Gbant  of  Lbttbbs  thxbeupon. 


f  2611.  Whatwlllsmay  be  proved; 
change  of  residence  not 
to  affect  validity. 

2612.  Persons  incompetent  to 
serve  as  executors. 

2613  Supplementary  letters; 
executors  not  named  in 
letters  not  to  act;  power 
of  executor  before  let- 
ters of  administratioo 
with  the  will  annexed. 

26U.  Who  may  propound  wilk 

261.'!.  Who  to  be  cited  thereupon. 

*i6l6.  Contents  of  citation. 

2617.  Persons  not  cited  may  ap- 

pear. 

2618.  Witnesses  to  be  examined; 

proof  required. 

2619.  Absent,  etc.,  witnesses  to 

be  acconnted  for. 

2620.  Proof     of     handwriting; 

when  admissible. 
9621.  Proof  of  lost  or  destroyed 
will. 

2622.  Probate  not  allowed  un- 

less surrogate  satisfied, 
etc. 

2623.  Will;    when    sufficiently 

proved. 

2624.  Validity  and  construction 

of  testamentary  provi- 
sions. 

2625.  Surrogate's     decision   on 

probate. 

2626.  Probate ;  how  far  conclu- 

sive as  to  personalty. 

2627.  Id.;  as  to  realty 

2628.  When  purchaserfrom  heir 

protected  notwithstand- 
ing a  devis". 


t  2639.  Will  certified,  or  record 
thereof  may  be  read  in 
evidence. 

2630.  Recording    wills    proved 

elsewhere  within  the 
State. 

2631.  2632.  Records    of   certain 

wills  beretofcre  proved; 
how  far  evidence. 

2633.  Id  ;  as   to  wills    of    real 

property. 

2634.  Index  and  fees. 

2636.  Wills  to  be  returned  after 
probate. 

2636.  When  letters  testamentary 

may  be  issued. 

2637.  Surrogate  to  inquire  into 

objections. 

2638.  Rond:  when  required. 

2639.  Renunciation ;    retraction 

thereof. 

2640.  Selection   of  an  execntor 

under  a  power. 

2641.  Objection  to  such  a  per- 

son; how  taken,  etc. 
2642  Executor  failing  to  qualify 
or   renounce:   how  ex- 
cluded. 

2643.  Letters  of  administration 

with  will  annexed. 

2644.  Id.;    renunciation  or   ex- 

clusion of  pei'sons  hav- 
ing prior  right. 

2646.  Execntor  or  administrator 
to  qualify. 

2646.  Effect  of  certain  provi- 
sion! limited. 
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§  261 1«  [Am^d  1893.1  A  >viU  of  real  or  personal  prop-  5  Dem.  99S. 
ertv,  executed  as  prescribed  by  the  laws  of  the  State,  or  a  136  N.  T.  6i. 
will  of  personal  property,  executed  without  the  State,  and  ®*  ^'™*  ^^' 
within  the  United  States,  the  dominion  of  Canada,  or  the 
kingdom  of  Great  Britain  and  Ireland,  as  prescribed  by  the 
laws  of  the  State  or  country  where  it  is  or  was  executed,  or 
a  will  of  personal  property  executed  by  a  person  not  a  resi- 
dent of  the  state,  according  to  the  laws  of  me  testator's  re&- 
id«ice,  may  be  proved  as  prescribed  in  this  article.  The 
right  to  have  a  will  admitted  to  probate,  the  yalidity  of  the 
execution  thereof,  or  the  validity  or  construction  of  any 
provision  contained  therein,  is  not  affected  b^  a  change  at 
the  teetator^a  residence  made  since  the  execution  of  the  wilL 
This  section  applies  only  to  a  will  executed  by  a  person 
dying  after  April  eleven,  eighteen  hundred  and  seventy- six, 
and  it  does  not  invalidate  a  will  executed  before  that  date^ 
which  would  have  been  valid  but  for  the  enactment  of  seo- 
tions  one  and  two  of  chapter  one  hundred  and  eighteen  of 
the  laws  of  eighteen  hundred  and  seventv-six,  except  where 
such  a  will  is  revoked  or  altered  by  a  will  which  those  sec- 
tions rendered  valid,  or  capable  of  being  proved  as  pre* 
aoribed  in  this  article. 


§  2612.     [Am*d  1893.]    No  person  is  competent  to  serve  9  MiM^438. 
as  an  executor  who,  at  the  time  the  will  is  proved,  is  s 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  years. 

3.  An  alien  not  an  inhabitant  of  this  State;  or 

4.  Who  shall  have  been  convicted  of  an  infamous  crime ;  or 

6.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incom- 
petent to  execute  the  duties  of  such  trust  by  reason  of 
drunkenness,  dishonesty,  improvidence  or  want  of  under- 
standing. If  any  such  person  be  named  as  the  sole  executor 
in  a  will,  or  if  all  the  persons  named  therein  as  executors  be 
incompetent,  letters  of  administration  witii  the  will  annexed 
must  be  issued  as  in  the  case  of  all  of  the  executors  re- 
nouncing. A  surrogate,  in  his  dincretion,  may  refuse  to 
grant  letters  testamentary  or  of  administration  to  a  person 
unable  to  read  and  write  the  English  language. 


{2618.  [ilm'd  1893.]  If  the  disability  of  a  person  under 
age,  or  an  alien  named  as  executor  in  a  will,  be  removed 
before  the  execution  of  the  provisions  of  such  will  is  com- 
pleted, he  shall  be  entitled,  on  application,  to  supplementary 
letters,  testameataryy  to  beisBued  in  the  samo  manner  a0 
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thd  original  letters  and  authorized  to  join  in  the  ezecntion 
of  the  will  with  the  persons  preyiously  appointed.  A  per- 
son named  in  a  will  as  exeontor,  and  not  named  as  such  in 
the  letters  testamentary  or  in  letters  of  administration  with 
the  will  annexed,  shall  be  deemed  to  be  superseded  thereby, 
and  shall  have  no  power  or  authority  ^A-hatever  as  such 
executor  until  he  appears  and  qualifies.  An  executor 
named  in  a  will  has  no  power  to  dispose  of  any  part  of  the 
estate  of  the  testator  betore  letters  testamentary  aregranted, 
except  to  pay  funeral  charges,  nor  to  interfere  with  such 
estate  in  any  manner  further  than  is  necessary  for  its  preser- 
vation. Where  letters  of  administration  wiUi  tbe  will  an- 
nexed are  granted,  the  will  of  the  deceased  shall  be  ob- 
serred  and  performed  ;  and  the  administrator?,  with  such 
wiU,  have  the  rights  and  powers  and  are  subject  to  the 
same  dnties  as  if  they  had  beeu  named  executors  in  the 
WiU. 


96NY.14A.     §2014.     Who  may  propound  will.     [Ani:d  1897.  J— 

I  Dem.  298.  A  person  designated  in  a  will  as  executor,  deTisee,  or  lega- 
tee, or  any  person  interested  in  the  estate,  or  a  creditor  ol 
the  decedent,  or  any  party  to  an  action  brought  or  about  to 
be  brought,  and  interested  in  the  subject  thereof,  in  which 
action  the  decedent,  if  living,  would  be  a  proper  party,  may 
present  to  the  surrogate's  court  having  jurisdictioD,  a  writ- 
ten petition,  duly  verified,  describing  the  will,  setting  forth 
the  facts,  upon  which  tbe  jurisdiction  of  the  court  to  grant 
probate  thereof  depends,  and  praying  that  the  will  may  be 
proved,  and  that  the  persona,  specified  in  the  next  section, 
may  be  cited  to  attend  the  probate  thereof.  Upon  the  pre- 
sentation of  such  a  petition,  the  surrogate  must  isaae  a 
citation  accordingly. 


3  Dem.  160.       §  2M6.     [Am'd  1891,  1892,  1894,  amendment  to  take  ^ed 
8ld.l»B.    '   September  1,   1894.]    The  following  persons  must  be  cited 
upon  a  petition  presented  as  prescribed  in  the  lust  section : 

1.  If  the  will  relates  exclusively  to  real  property,  the  hus- 
band or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of  the 
testator. 

3.  If  the  will  relates  to  both  real  and  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  neixs,  and  til  the 
hext  of  kin  of  the  testator. 


186  H  T  60       §  2^1^    '^^  citation  must  set  forth  tho  name  of  the 
'    *  clecedent,  and  of  the  person  by  whom  the  will  is  propounded; 
and  it  must  state  whether  tbe  will  relates  or  purports  to  re- 
late, exclusively  to  real  property,  or  personal  property  or  to 
1>oth,    Where  the  will  propounded  was  nuncupative,  that 
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fact  must  be  stated  in  the  citation.  Where  the  aorro^ate  is 
unable  to  ascert^dn  to  his  satisfaction  whether  the  decedent 
left,  snryiying him,  any  ^ersor ,  who  would  be  entitkd  to 
the  property  affected  by  the  will,  if  the  decedent  had  died 
intestate,  the  citation  must  be  directed  where  the  will  relntes 
to  real  property,  to  the  Attorney- General ;  where  it  relates 
to  personal  property,  to  the  public  administrator,  who  would 
hare  been  entitled  to  administration,  if  the  decedent  bad 
died  intestate. 


§  2617.  [Am*d  1894,  orMndment  to  take  ^ect  Sepimibtr  1,  6  Bedf.  826. 
1894.J  Any  person,  although  not  cited,  ^hois  named  as  a  21>eni.  160. 
devisee  or  I^'gHtee  in  the  will  propounded,  or  as  executor,  l*-*-'*' 
trustee,  devisee  or  legatee  in  any  other  paper  purporting  to 
be  a  w.  11  of  the  decedent^  or  who  is  otherwise  interested  in 
Bastaining  or  defeating  the  \Kill,  may  appear,  and,  at  his 
eleotioo,  support  or  oppose  the  applioaiion.  A  person  so 
appearing  becomes  a  party  to  the  speoial  proceeding.  But 
this  section  does  not  affect  a  right  or  interest  of  huch  a  per- 
son tml  ss  he  so  becomes  a  party.  And  in  case  the  will 
propounded  f  )rprobiite  is  opp*  sed,  dun  and  timely  .notice 
of  the  hearing  of  the  objections  to  tlie  will  shall  be  given, 
in  such  manner  as  the  Barrcgnte  shall  direct,  to  all  persons 
in  being,  who  would  take  any  interest  in  any  property, 
under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trnstet  s  named  therein,  if  any,  who 
have  not  appeared  in  the  proceeding,  and  any  decree  in  the 
procending  shall  not  affect  the  ri  ht  cr  interest  of  any  such 
person  unless  he  shall  be  so  notified. 
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41  Him,  80.        §8618.  Upon  the  return  of  the  citation,  the  surrogate 

0  S^tI  ^^    niust  cause  the  witnesses  to  be  examined  before  him.    The 
State' Bep.   proofs  must  be  reduced  to  writing.     Before  a  written  will 

781.  IS  admitted  to  probate,  two,  at  least,  of  the  subscribing 
80  Hon!  680*  '^^^'^^^^es  must  be  produced  and  examlDed,  if  so  many  are 
*  within  the  State,  and  competent  and  able  to  testify.  Before 
a  nuncupative  will  is  admitted  to  probate,  its  execution 
and  the  tenor  thereof  must  be  proved  by  at  least  two  wit- 
nesses. Any  party,  who  contests  the  probate  of  the  will, 
nuiy I  by  a  notice  filed  with  the  surrogate  at  any  time  before 
the  proofs  are  closed,  require  the  examination  of  all  the 
subscribing  witnesses  to  a  written  will,  or  of  any  other 
witness,  whose  testimony  the  surro^te  is  satisfied  may  be 
material ;  in  which  case,  all  such  witnesses,  who  are  within 
the  State,  and  competent  and  able  to  testify,  must  be  so 
examined. 
78  Han.  617.  §0619.  [Am*d  1882.]  The  death,  absence  from  the 
state,  lunacy,  or  other  incompetency  of  a  witness,  rehired 
to  be  examined  as  prescribed  in  this  or  tbe  last  section,  or 
proof  that  such  witnessescannot,  after  due  diligence,  be  found 
within  the  state  or  elsewhere,  must  be  shown  by  affidavit, 
or  other  competent  evidence,  to  tbe  satisfaction  of  the  surro- 
gate, before  dispensiDg  with  his  testimony.  Where  a  wit- 
ness, being  within  the  state,  is  disabled  from  attending  by 
reason  of  age,  sickness  or  infirmity,  his^  disability  must  bie 
shown  in  like  manner ;  and  in  that  case,  the  testimony  of 
the  witness,  where  it  is  required,  and  he  is  able  to  testify, 
must  be  taken  in  the  manner,  prescribed  by  law,  and  pro 
duced  before  the  surrogate  as  a  part  of  the  proofs. 

•  Civ.  Pro.  §  8620.  [Am*dlS8S.]   If  all  the  subscribing  witnesses 

i%mi  M  ^®  *  written  will  are,  or  if  a  subscribing  witness,  whose 

6 Id'ioe/*  testimony  is  required,  is  dead,  or  incompetant  by  reason  of 

1  CkmiL  488.  lunacy  or  otherwise,  to  testify,  or  unable  to  testify ;  or  if 

such  a  subscribing  witness  is  absent  from  the  State ;  or 
if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will ;  the  will 
mav  nevertheless  be  established,  upon  proof  of  the  hand- 
writing of  the  testator,  and  of  the  subscribing  witnesses, 
and  also  of  such  other  circumstances  as  would  he  sufficient 
to  prove  the  will  upon  the  trial  of  an  action.  Where  a  sub- 
flcnbing  witness  is  absent  from  the  State,  upon  application 
of  either  party,  the  surrogate  shall  cause  the  testimony  of 
such  witness  to  be  taken  by  commission,  when  it  is  made  to 
appear  that  by  due  diligence  such  testimony  may  be 
obtained.  Where  a'  written  will  is  proved  as  prescribed  in 
this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
office*  Where  in  any  matter  before  the  surrc^te  or  i&  a 
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surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  b]^  or  on  commission,  the  same,  toeether  with  the 
commission  on  which  it  is  taken,  shall  be  auly  filM  in  the 
office  of  the  surrogate  but  need  not  be  recorded.  The  testi- 
mony, or  other  proceeding  duly  taken  to  be  used  before  the 
surrogate  or  surrogate's  court,  by  a  stenographer,  shall  be 
fled  and  need  not  be  recorded. 

§  8681.  A  lost  or  destroyed  will  can  be  admitted  to  S2!^Ef 
probate  in  a  surrogate's  court ;  but  only  in  a  case,  where  a  ' 

judgment  establishing  the  will  could  be  rendered  by  the 
supreme  court,  as  prescribed  in  section  one  thousand  eight 
hundred  and  sixty-five  of  this  act. 

§  8682.  Before  admitting  a  will  to  probate,  the  surro-  J/*!fb*,^ 
gate  must  inquire  particularly  into  all  the  facts  and  circum-  ^  «-«'iw. 
stances,  and  must  De  satisfied  of  the  genuineness  of  the  will, 
and  the  validity  of  its  execution.  Before  admitting  a  written 
will  to  probate,  the  surrogate  may,  in  his  discretion,  re- 
quire proof  of  the  circumstances  attending  the  execution, 
the  delivery,  and  the  possession  thereof,  or  any  of  them,  to  be 
made  by  the  affidavit,  or  the  testimony,  at  the  hearing,  of 
the  person  who  received  the  will  from  the  testator,  if  he  can 
be  produced,  and,  also,  of  the  person  presenting  it  for 
probate. 

§  8688.  If  it  appears  to  the  surrogate  that  the  will  was  UN.  Y. 
duly  executed  ;  ana  that  the  testator,  at  the  time  of  execu-  ®'*^  ^ffj^ 
ting  it,  was  in  all  respects  competent  to  make  a  will,  and 
not  under  restraint ;  it  must  be  admitted  to  probate,  as  a 
will  valid  to  pass  real  properly,  or  personal  property,  or 
l)oth,  as  the  surrogate  determines,  and  the  petition  and 
citation  require,  and  must  be  recorded  accordingly.  The 
decree  admitting  it  to  probate  must  state  whether  the  pro- 
bate was  or  was  not  contested. 

§  8684.  But  if  a  party  expressly  puts  in  issue,  before  JR^^J'^^ 
the  surrogate,  the  validity,  construction,  or  effect  of  any  J  jj*  ^\ 
disposition  of  personal  property,  contained  in  the  will  of  a   ise  N.T.'ao; 
resident  of  the  State,  executed  within  the  State,  the  sur-   id.  6S. 
Togate  must  determine  the  question,  upon  rendering  a  de-  ^  ^^^*  ^^ 
cree  ;  unless  the  decree  refuses  to  admit  the  will  to  probate, 
by  reason  of  a  failure  to  prove  any  of  the  matters  specified 
in  the  last  section. 

§  8686.  Where  the  surrogate  decides  against  the  suf-  I86N.T.20. 
ficiency  of  the  proof,  or  against  the  validity  of  a  will,  or 
upon  the  conslruclion,  validity,  or  legal  effect  of  any 
provision  thereof,  he  must  make  a  decree  accordingly ; 
and,  if  required  by  either  party,  he  must  enter  in  the  mm- 
utes  the  grounds  of  his  decision. 

J  I  2626.  Probate ;  bow  far  conclnsiTe  as  to  personalty*  lae  n.  t.  ao« 
fn*d  1882,  1897.  ]  —A  decree  admitting  to  probate  a  will  of 
personal  property,  m:idefl8  prescribed  in  this  articie,  is  con- 
olusive,  as  an  adjnd.cation,  uprn  all  the  questions  deter- 
mined by  the  surrogate  puisuant  t:>  this  article,  i.nlil  it  is 
reversed  upon  appeal,  or  revoked  by  the  snrrogAte,  except 
in  an  action  brought  under  section  twenty- six  hundred  and 
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fifty-lhree-aof  this  act  to  determine  the  ya.ldity  orinTall 'itjr 
of  sach  will ;  and  except  that  a  determinafaon,  made  nndcr 
section  twenty -six  hundred  and  twenty-four  of  this  act,  is 
oonolnsive  only  npon  the  petitioner,  and  each  party  who  was 
duly  cited  or  appeared,  and  every  person  claiming  from, 
throogh,  or  under  either  of  them. 

186N.  Y.  68.  fi  S687.  [Am  d  1881.]  A  decree,  admitting  to  probate  a 
wffl  of  real  propertj^,  made  as  prescribed  in  this  article, 
establishes,  presumptively  only,  all  the  matters  determined 
by  the  surrogate,  pursuant  to  this  article,  as  against  a 
party  who  was  duly  cited,  or  a  person  claimimg  from, 
through,  or  under  him;  or  upon  the  trial  of  an  action,  or 
the  bearing  of  a  special  proceeding,  in  which  a  controversy 
arises  concerning  a  will,  or  where  the  decree  is  produced  in 
evidence,  in  favor  of  or  against  a  person,  or  in  a  case 
Bpecitied  in  this  section,  the  testimony  taken  in  the  special 
proceeding,  wherein  it  was  made,  may  be  read  in  evidence, 
with  the  same  force  and  effect  as  if  it  was  taken  upon  the 
trial  of  the  action,  or  the  hearing  of  the  special  proceeding, 
wherein  the  decree  is  so  produced. 

79N.Y.  627.  §  2688.  The  title  of  a  purchaser  in  ffood  faith  and  for 
a  valuable  consideration,  from  the  heir  of  a  person  who  died 
seized  of  real  property,  shall,  not  be  affected  by  a  devise 
of  the  property  made  by  the  latter,  unless  within  four  years 
after  the  testator's  death,  the  will  devising  the  same  is  either 
admitted  to  probate  and  recorded  as  a  will  of  real  property 
in  the  office  of  the  surrogate  having  jurisdiction,  or  estab- 
lished by  the  final  judgment  of  a  court  of  competent  juris- 
diction of  the  State,  in  an  action  brought  for  that  purpose. 
But  if,  at  the  time  of  the  testator's  death,  the  devisee  is 
either  within  the  age  of  twenty-one  years,  or  insane,  or 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life  ; 
or  without  the  State  ;  or,  if  the  will  was  concealed  by  one 
or  more  of  the  heirs  of  the  testator,  the  limitation  created 
by  this  section  does  not  begin  until  after  the  expiration  of  one 
year  from  the  removal  of  such  a  disability,  or  the  delivery 
of  the  will  to  the  devisee  or  his  representative,  or  to  the 
proper  surrogate. 

»Him,S80.  g  2629.  [Am'd  1882.]  The  surrogate  must  cause  to  be 
indorsed  upon,  or  annexed  to  the  original  will  admitted  to 
probate,  or  the  exemplified  copy,  or  statement  of  the  tenor 
of  a  will,  which  was  admitted  without  production  of  an 
original  written  will,  a  certificate,  under  his  hand,  or  the 
hand  of  the  clerk  of  his  court,  and  his  seal  qf  office,  stating 
that  it  has,  upon  due  proof,  been  admitted  to  probate,  as  a 
will  valid  to  pass  real  or  ])ersonal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statemei»t,  so  au- 
thenticated, the  record  thereof,  or  an  exemplified  copy  of 
the  record,  may  be  read  in  evidence,  as  proof  of  the  origi- 
nal will,  or  of  the  contents  or  tenor  thereof,  without  further 
evidence,  and  with  the  effect  specified  in  the  last  thiee  seo* 
tiona. 
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^  8680.  A  transcript  of  a  will  of  real  property,  proved 
and  recorded  in  any  court  of  the  State,  of  competent  Jurls- 
dictioD,  and  of  all  the  notices,  process,  and  proofs  relating 
to  the  same,  ;nust,  when  duly  exemplified,  be  recorded, 
upon  the  request  of  any  perton  interested  therein,  in  the 
surrogate's  court  of  any  county,  in  which  real  property  of 
the  testator  is  situated. 

§  8681.  The  exemplification  of  the  record  of  a  will, 
proved  before  the  judge  of  the  former  court  of  probates, 
and  recorded  in  his  office  before  the  first  day  of  January,  in 
the  year  1785,  certified  under  the  seal  of  the  officer  having 
custody  of  the  record,  must  be  admitted  in  evidence  in  any 
case*  after  it  has  been  made  to  appear  that  dilifi;ent  and 
fruitless  search  has  been  made  for  the  original  will. 

§  2682.  [Am'd  1881,  1894,  aitmdment  to  take  effect  Septwi- 
her  1,  1894.]  An  exemplified  copy  of  the  last  will  and  testa* 
ment  of  any  deceased  person,  which  has  been  admitted  to 
probate,  whether  as  a  will  of  real  or  personal  property,  or 
of  both,  and  recorded  in  the  office  of  the  surrogate  in  any 
couuty  of  this  State,  before  the' first  day  of  January  in  the 
year  eighteen  hundred  and  sixty-five,  shall  be  admitted 
in  evidence  in  any  of  the  courts  of  this  State,  without  the 
proofe  and  examination  taken  on  the  probate  thereof,  and 
whether  sudi  proofs  shall  have  been  recorded  or  not,  with 
like  effect  as  if  the  original  of  such  will  had  been  produced 
and  proven  in  such  court.  And  the  recording  of  such  will 
shall  be  evidence  tiiat  the  same  was  duly  admitted  to  pro- 
bate. The  exemplification  of  the  record  of  a  will  which 
has,  before  tiie  first  day  of  January,  in  the  year  eiobteen 
hundred  and  sixty-five  been  proved  before  the  surrogate 
or  judge  of  probate,  or  other  officer  exercising  the  like  juris- 
diction of  another  State  must,  when  certified  by  the  officer 
having  by  law,  when  the  certificate  was  made,  custody  of 
the  record,  be  admitted  in  evidence  as  if  the  original  will 
was  produced  and  proved. 

§  8683.  [^m'(?  1881,1882.]  A  will  of  real  property,  which 
has  been,  at  any  time,  either  before  or  after  this  chapter 
takes  effect,  duly  proved  in  the  supreme  court,  or  the  court 
of  chancery  or  before  a  surrogate  of  the  State  with  the  certi- 
ficate of  proof  thereof  annexed  thereto,  or  endorFcd  thereon, 
or  an  exemplified  copy  thereof,  may  be  recorded  in  the 
office  of  the  clerk  or  the  register,  as  the  case  requires,  of 
any  county  in  the  State,  in  the  same  manner  as  a  deed  of 
real  property.  Where  the  will  relates  to  real  property,  the 
executor,  or  administrator  with  the  will  annexed,  must  cause 
the  same,  or  an  exemplified  copy  thereof,  to  be  so  recorded, 
in  each  county  where  real  property  of  the  testator  is  situated, 
within  twenty  days  after  letters  are  issued  to  him.  An 
exemplification  of  the  record  of  such  a  will,  from  any  sur- 
route's  or  other  office  where  the  same  has  been  so  recorded, 
either  before  or  after  this  chapter  takes  effect,  may  be  \» 
like  manner  recorded  in  the  office  of  the  clerk  or  register  ^ 
any  coimty«   Such  record  or  an  exemplification,  or  an  exem- 
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pUflcation  of   the  record   thereof*  must  be   received  in 
evidence,  as  if  the  original  will  was  produced  and  proved. 

g  8684.  Upon  recording  a  will  or  exemplification,  as 
prescribed  in  the  last  section,  the  clerk  or  register  must 
index  it  in  the  same  books,  and  substantially  in  the  same 
manner,  as  if  it  was  a  deed  recorded  in  his  office,  and  he  is 
entitled  to  receive  the  same  fees  therefor,  as  for  recording 
a  deed.  An  executor,  or  administrator  with  the  wiU 
annexed,  who  causes  such  a  record  to  be  made,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

g  8685.  Except  where  special  provision  is  otherwise 
made  by  law,  a  written  will,  after  it  has  been  proved  and 
recorded,  must  be  retained  by  the  surrogate,  until  the  ex- 
piration of  one  year  after  it  has  been  recorded,  and,  if  a 
petition  for  the  revocation  of  probate  thereof  is  then  filed, 
until  a  decree  is  made  thereupon.  It  must  then  be  re- 
turned, upon  demand,  to  the  person  who  delivered  it, 
unless  he  is  dead,  or  a  lunatic,  or  has  removed  from  the 
State ;  in  which  case,  it  may,  in  the  discretion  of  the  sur* 
rogate,  be  delivered  to  any  person  named  therein  as  devisee, 
or  to  an  heir  or  assignee  of  a  devisee  ;  or,  if  it  relates  only 
to  personal  property,  to  the  executor,  or  administrator Vith 
the  will  annexed,  or  to  a  legatee. 

g  8686.  Where  a  will,  which  is  admitted  to  probate, 
names  one  or  more  persons  to  be  executor  or  executors 
thereof,  upon  a  contingency,  the  surrogate  must  inquire 
into  the  facts,  and,  if  the  contingency  has  happened,  that 
fact  must  be  recited  in  the  decree.  Immediately  after  a 
will  has  been  admitted  to  probate,  the  person  or  persons 
named  therein  as  executors,  who  are  competent  by  law  to 
serve,  and  who  appear  and  qualify,  are  entitled  to  letters 
testamentary  thereupon;  unless,  before  the  letters  are 
granted,  a  creditor  of  the  decedent,  or  a  person  interested 
in  the  estate,  files  on  affidavit,  specifying  his  demand,  or 
how  he  is  interested,  and  either  setting  forth  specifically 
one  or  more  legal  objections  to  ^nting  the  letters  to  one 
or  more  of  the  executors,  or  stating  that  he  is  advised  and 
believes  that  there  are  such  objections,  and  that  he  intends 
to  file  a  specific  statement  of  the  same.  Where  such  an  af- 
fidavit is  filed,  the  surrogate  must  stay  the  granting  of  let- 
ters, at  least  thirty  days,  or  imtll  the  matter  is  sooner 
disposed  of.  A  specification  or  statement  of  an  objection, 
made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  elTect  that  he 
believes  it  to  be  true. 

§  8687.  The  surrogate  must  inquire  into  an  objection, 
filed  as  prescribed  in  the  last  section ;  and,  for  that  purpose, 
he  may  receive  proof,  bv  affidavit  or  otherwise,  in  his  dis- 
cretion. If  it  appears  that  there  is  a  legal  and  sufficient 
objection  to  any  person,  named  as  executor  in  the  will, 
letters  shall  not  be  issued  to  him,  except  as  prescribed  in 
the  next  section. 
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%  8688.  In  either  of  the   following  cases,  a   person  B  Mf.  Ml 
named  as  executor  in  a  will,  may  entitle  himself  to  letters  Jif     ^^ 
testamentary  thereupon,  by  giving  a  bond  as  prescribed  by 
}aw,  although  an  oblection  against  him  has  been  established 
to  the  satisfaction  of  tho  surrogate  : 

1.  Where  the  objection  is,  that  his  circumstances  are 

such,  that  they  do  not  afFord  adequate  security  to  the  ere-  / 

dltorSy  or  persons  interested  in  the  estate,  for  the  due  ad- 
ministration of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the 

State ;  and  he  is  a  citizen  of  the  United  States.  \ 

But  a  person  against  whom  there  is  no  objection,  except 
that  of  non  residence,  is  entitled  to  letters  testamentary, 
without  giving  a  bond,  if  he  has  an  office  witbin  the  State, 
for  the  re^lar  transaction  of  business  in  person  ;  and  the 
will  contams  an  express  provision,  to  the  effect  that  he  may 
act  without  giving  security. 

§  8689.  A  person,  named  as  executor  in  a  will,  may  8  Don.  UL 
renounce  the  appointment  bv  an  instrument  in  writing,  signed 
by  him,  and  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  attested 
by  one  or  more  witnesses,  and  proved  to  the  satisfaction  of 
the  surrogate.  Such  a  renunciation  may  be  retracted  by  a 
like  instrument,  at  any  time  before  letters  testamentary,  or 
letters  of  admiuistration  with  the  will  annexed,  have  been 
issued  to  any  other  person  in  his  place  ;  or,  after  they  have 
been  so  issued,  if  they  have  been  revoked,  or  the  person  to 
whom  they  were  issued  has  died;  or  become  a  lunatic,  and 
there  is  no  other  acting  executor  or  administrator.  Where 
a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  making 
it.  An  inHtrument  specified  in  this  section  must  be  filed 
and  recorded  in  the  surrogate's  office. 

§  8640.  Where  the  will  contains  a  valid  power,  author- 
izing the  selection  as  executor  thereof,  of  a  person  not 
named  therein,  the  selection  must  be  made,  by  the  person 
appointed  for  that  purpose,  within  thirty  days  after  making 
the  decree  admitting  the  will  to  probate  ;  in  default  whereof, 
the  power  of  selection  is  deem^  to  have  been  renounced. 
Such  selection  must  be  made  by  an  instrument  in  writing, 
designating  the  person  selected,  signed  by  the  proper  per- 
son, and  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recoraed  in  the  county,  or  proved 
to  the  satisfaction  of  the  surrogate,  and  filed  in  th«  surro- 
nite's  office.  Where  the  will  authorizes  the  person,  so  to 
be  selected,  to  act  with  the  executor  or  executors  named 
therein,  the  issuing  of  letters  must  be  delayed  until  the  ex- 
piration of  the  period,  fixed  in  this  section  for  the  exercise 
of  the  power  of  selection,  and,  if  the  selection  is  so  made, 
for  five  days  thereafter. 

§  S641.  Within  five  days  after  a  selection  is  made,  as 
prescribed  in  the  last  section,  any  person  may  file  an  affl* 
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dayit,  verified  as  prescribed  in  ^section  two  thousand  six 
hundred  and  thirty-six  of  this  act,  showing  that  he  is  a 
creditor  of  clccrdcnt,  or  a  person  interested  in  tne  estate,  and 
setting  forth  specially  one  or  more  legal  objections  to  grant- 
ing lettei-s  to  the  person  selected.  The  proceedings  to  be 
taken  thereupon  are  the  same,  as  prescribed  in  sections  two 
thousand  six  hundred  and  thirty-seven  and  two  thousand 
six  hundred  and  thirty-eight  of  this  act.  If  letters  are  not 
issued  to  the  ixtrou  so  selected,  the  power  of  selection  is 
deemed  to  l)e  exhausted. 

§  2648.  [Am'd  1883.]  If  a  person  named  as  executor  in 
a  will  does  not  qualify  or  renounce  within  thirty  days  after 
probate  thereof ;  or  if  a  person,  chosen  by  virtue  of  a  power 
In  the  will,  does  not  qualify  or  renounce  within  thirty  days 
after  the  filing  of  the  instrument  designating  him  ;  or,  in 
either  case,  if  objections  are  tiled,  and  the  executor  does  not 
qualify  or  renounce  within  five  days  after  they  are  deter- 
mined in  his  favor,  or  in  a  case  specified  in  section  twenty- 
six  hundred  and  thirty -eight  of  this  act,  within  five  days 
after  an  objection  htis  been  established  ;  the  surrogate  must, 
upon  the  application  of  any  other  executor  or  any  creditor 
or  person  interested  in  the  estate,  make  an  order  requiring 
him  to  Qualify  within  a  time  therein  specified  ;  and  directing 
that  in  aefault  of  so  doing,  he  be  deemed  to  have  renounced 
his  appointment.  Where  it  appears  by  affidavit  or  other 
written  proof  to  the  satisfaction  of  the  surrogate  that  such 
an  order  c^mnot,  ^vi:h  due  diligence,  be  served  personally 
within  the  stale.  i\pon  the  person  therein  named,  the  sur- 
rogate may  jirescribe  the  manner  in  which  it  must  be  served, 
which  may  be  by  publication.  If  the  person  so  appointed 
executor  does  not  qualify  within  the  time  fixed,  or  within 
such  further  time  as  the  surrogate  allows  for  that  purpose, 
an  order  must  be  made  and  recorded,  reciting  the  racts, 
and  declaring  that  he  has  renoiuiced  his  appointment  as 
executor.  Such  an  order  may  l>e  revoked  by  the  surrogate 
in  his  discretion,  and  letters  testamentary  may  be  issued  to 
the  pel  son  ho  failing  to  renounce  or  qualify,  upon  his  appli- 
cation, in  a  c^-.se  \\  here  he  might  have  retracted  an  express 
renunciation,  as  prescribed  in  section  twenty -six  hundred 
and  thii1y-nine  or  ihU  act.  And  where  any  powersto sell, 
mort  age  or  lease  real  estate,  or  any  interest  therein,  are 
criven  to  executors  as  such,  or  as  trustees,  or  as  executors 
and  trustees,  and  any  of  such  persons  named  as  executore 
shall  neglect  to  qualify,  then  all  sales,  mortgages  and  leases 
under  s  id  powers  made  by  the  executors  who  shall  qualify 
f.hallbe  enually  valid  a-sif  the  other  executors  or  trustees 
had  joined  in  such  sale. 

Jem.  240.        §  2(>43.  [Ain'd  1881,  189o,  amendrMnt  io  take  ^ect  Stplem- 

'  il"  *«»'        ^^^  ^»  ifjD").]     If  no  person  in  named  as  executor  in  the  will. 

Id  aW  ^^  Hc-lected  by  virtue  of  a  power  coiitaine«i  therein;  or  if,  at 

Id'  iSri  any  time,  by  reason  of  death,  incompetency  adjudged  by  the 

surrogate,  renunoiniion  in  either  of  the  methods  pr» scribed 
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in  sectioDB  two  thousand  six  hundred  r'Ud  thirty-nine  and 
two  thousand  six  hundred  and  forty- two  of  this  act,  or  revo- 
cation of  letters,  ther  •  is  no  executor,  or  a'iuiiuistrator  with 
the  will  annexed,  quahfied  to  act;  the  &urrogate  uiu^t,  upon 
the  application  of  a  creditor  of  the  dt cedent,  or  a  person  in- 
terested in  the  estate  of  the  docedeut,  or  having  a  lieu  upon 
any  real  property  upon  wLich  the  decedent's  estate  has  a 
lien,  and  upon  such  noiice  to  the  other  credit  rs  and  persons 
interested  in  the  estate,  as  the  surrogate  deeuis  proper,  issue 
letters  of  administration  with  the  will  annexed,  ns  follows: 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  c^uali- 

fied  to  act  as  admioistrators.  1^  Misc.  472. 

2.  If  there  in  no  such  residuary  legatee,  or  none  who  will 
accept,  then  to  one  or  more  of  the  principal  or  specified  leg- 
atees, so  qualified. 

3.  If  there  is  no  such  legatee,  or  none  who  will  accept,  then 
to  the  husband,  or  wife,  or  to  one  or  moreof  thenextof  kin, 
or  to  one  or  more  of  the  heirs  (>r  devisees,  so  qunlifi*  d.  . 

4.  If  there  is  no  qualified  person,  entitled  under  the  fore-  1  Bern.  90Qi 
going  snbdiviKions,  v  ho  wi  1  accept,  then  to  one  or  more  of 

the  creditors  who  are  so  qnalitieil,  except  that  in  thec<  unties 
of  New  York  and  Kings  the  public  a<iministrator  shall  have 
preference,  after  the  next  of  kin,  over  creditors  and  all  other 
persons. 

5.  If  there  is  no  qualified  creditor,  who  will  accept,  then 
to  any  proper  person  designated  by  the  surrogate. 

§  2644.  But  where  a  person  applies  for  letters  of  admin- 
istration with  the  will  annex«d,  as  prescribed  in  the  last  8  Misc.  143. 
section,  and  another  person  has  a  right  to  the  administra- 
tion, prior  to  that  of  the  petiiioner.  tiie  ni>plieation  must  he 
made  by  petition,  unless  a  written  renunciation  of  every 
person  having  such  a  ])r.(  rri«ijht.  is  filed  with  the  surrogate, 
and  th3  execution  thereof  i  ■.  proved  to  his  satisfaction.  The 
petition  must  pray  that  all  the  persons  Jiavin<j  a  prior  right, 
who  h:ive  not  renounced,  he  cited  to  show  cause,  why  ad- 
ministration should  not  be  granted  to  the  petitioner.  The 
proceedinirs  tliereiipon  are  the  same,  as  upon  an  application 
for  administration  upon  t  e  e-stat'j  of  an  intestate. 

§  2646.  An  exf'cutor.  from  whom  a  bond  is  required,  sRedf.  8B8. 
as  prescribe  I  in  this  artich',  or  an  administrator  with  the  IDenx  m. 
will  annexed,  must,  before  lei ters  are  issuid  to  him,  qualify 
as  prescribed  by  law,  with  respect  to  an  administrator  upon 
the  estate  of  an  intestate ;  and  the  provisions  of  article 
fourth  of  this  title,  with  respect  to  th  j  bond  to  be  given  l)y 
the  administrator  of  an  iute-late,  a))ply  to  a  l)ond  given 
pursuant  to  this  section  ;  except  that,  in  fixing  the  penalty 
thereof,  the  surro/rate  must  take  into  consideration  the 
value  of  the  real  proi)erty,  or  of  tli<*  proceeds  thereof,  wliich 
jnay  come  to  the  hands  of  the  exe(ut;)r  or  administrator, 
by  virtue  of  any  provision  containcl  iu  the  will, 

§  2646.  This  article  does  not  vary  the  effect  of  a  decree  X2  mao.  149, 
ior  probate,  made  before  this  chapter  takes  effect,  as  de- 
clared in  the  statutes  thea  in  force. 
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ARTICLE  SECOND. 
RxrocATioN   OP  Pbobatb. 

I  9647.    Person*  int«restecl  may       g  a050.    Executor,    etc.,  to    ene- 
apply  to  revoke  probate.  pend  proceediags. 

2648.  When    appllcaUon  mast  2651.    Hearing. 

be  made  2662.    Decree. 

2649.  Citation  therenpon.  2653.    Notice  of  decree  of  rcTo- 

cadon. 
2663a.  Actions  to  determine  the 
validity  of  probate  of 
•  wills. 

§  2647*  A  persoQ  interested  in  the  estate  of  the  deoe- 
5Bedf.  808.  dent  may,  within  the  time  specified  in  the  next  sect  on, 
4Dem.  HI.  pr.-Bent  to  tha  surrogate's  court,  i^  which  a  will  cf  personal 
8iipD^661  property  was  proved,  a  written  petition,  duly  verified,  oon- 
22N.  Y.  '  laining  nll^gations  against  the  Ytilidiiy  oC  the  will,  or  the 
teBep.  competency  of  the  proof  thereof;  and  praying  that  the  pro - 
Jl*  liittte  thereof  may  be  revoked,  and  that  the  p«rrd>ns,  ennmer- 
•  *  ate,)  in  the  next  section  but  one,  may  be  cited  to  show  cause 
16  Misc.  664.  '^^y  ^^  should  not  be  revoked.  Upon  the  presentation  of 
such  a  peiitiDn,  the  surrogate  must  ist»ue  a  citation  accord- 
ingly. 

§  2648-  ['^rn*d  1881.]     A  petition  must  be  presented,  as 
I  1200.  Con-  prescribed  in  the  last  hection,  within  oue  3'ear  iifter  there- 
sol  Act  cording  of  the  decree  admitting  the  will  to  probate  ;  except 
6&Bd^.  488.   ^j^^^^  when  the  person  entitled  to  present  it  is  then  nnder  a 
State  Rep.   disability  specified  in  section  three  hundred  and  ninety -six 
610.    of  this  act,  the  time  of  such  disability  is  not  part  of  the  year 
61  Him,  208.   limited  in  this  section,  unless  such  p  rson  shidl  have  ap- 
].>oared  by  general  or  special  guardian  or  otherwise  on  snid 
probtte.     But  this  se -tioti  does  not  affect  an  applicition 
made  pursuant  to  subdivinion  pixth  of  section  two  tnousand 
four  hundred  and  eig^ty-one  of  this  act. 

81  Hon,  176.  §  2040*  A.  petition,  presented  as  prescribed  in  the  last 
two  Hections,  must  pray  that  the  citation  may  be  directed  to 
the  executor,  or  administrator  with  tlje  will  annexed  ;  to  all 
the  devisees  and  legatees  named  in  the  will; and  to  all  other 
personal  who  were  parties  to  the  special  proceeding  in  which 
probate  was  granted.  If  a  legatee  is  dead,  his  executor  or 
r.dministrator  must  be  cited,  if  one  has  been  appointed  ;  if 
not,  such  persons  must  be  cited  as  representing  him,  as  the 
surrogate  d  signates  for  the  purpose. 

28  Hnn  246.  §  2650*  After  Kcrvice  upon  him  of  a  citation,  issued  as 
31  Id.  176.  '  prescribed  in  the  last  three  sections,  the  executor  or  admin- 
181N.T.274;  i^tratur  with  the  will  annexed,  niunt  suspend,  until  a  decree 
Yd.  409.  ig  mad-)  upon  the  ))t  tition.  nil  proceedings  relatiuK  to  the  es- 

tate; except  for  the  reoovtry  ur  preservation  of  property, 
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the  collection  an«l  v^^J^^i^^  of  debts,  and  such  other  acts  as 
he  is  expressly  allowed  to  perform,  by  an  order  of  the  surro- 
gate, made  upon  notice  tj  the  petitioner. 

§  2051-  Upon  the  return  of  the  citaton,  the  fiurrogate 
must  proceed  to  h  ar  the  hU  gations  and  proofs  of  the  par- 
ties. The  leHtimouy  t^ken  upon  the  applic  ition  for  probate 
of  a  witness  wbo  in  dfnd  or  without  the  State,  nr  who,  since 
his  testimony  was  taken,  has  become  a  lunatic,  or  other- 
wise incompetent,  muat  be  Tk  ceived  iu  evidence. 

§2052*  If  the  surrogate  decides  that  the  will  is  not 
snmci^ntiy  proved  to  be  the  last  wi  1  of  the  testator,  cr  is, 
for  any  reason,  invalid,  he  must  make  a  di  cree  revoking  the 
probate  thereof ;  otherwise  ho  must  make  a  decree  confirm- 
ing the  probate. 

§  2653-    Where  the  decree  revokes  the  pr«>bate  of  a    aQ  N.  T. 
will,  as  prescriiied  in  this  nrticle,  the  S'irrogate  must  cnu-  e     BtateBep 
notice  of  the  revoiation  to  be  immedia'ely  published,  foi*  '^'^' 

three  successive  weeks,  in  a  newspaper  published  in  Irs 
county. 

§  20o3a.    Deter miiiingr  validity  of  a  will.    [AdcUd  189  2  sq  hud,  439. 
am'd  1896,  1897,  by  chapiir  104,  to  take  tfftci  Sept  1,  1897.  87  Hod,  843. 
Any  person  interested  as  devlHce,  legatee  or  otheiwise,  in  a  8®^^-  ^^* 
will  or  codicil  admilted  to  probate  iu  this  state,  as  provided  90  la.    157. 
by  the  code  of  civil  procedure,  or  any  person  intereste  I  astfi  id.  na,' 
heir-at-law,  iiext  of  kin  or  otherwise,  in  any  estate,  any  por-  lo- 
tion of  which  is  disposed  of,  or  affected,  or  nny  portion  of  J^^^^,^'  ^*^' 
which  is  attempted  to  be  disposed  ot  or  affected,  by  a  will  or  js'misc.  664. 
oodicil  admitted  to  probate  m  this  ht  .te,  as  provided  by  the  I6ON.Y.  ica! 
code  of  civil  procedure,  may  cause  the  validity  i  f  the  probate 
thereof  to  be  determined  iu  an  action  in  the  supreme  conrt  for 
the  county  in  which  such  probate  was  had.    All  the  devi.^ees, 
legatees  and  heirs  of  the  testator  anil  other  interested  per 
sons,  including  the  executor  or  administrator  must  be  parties 
to  the  action.     Upon  the  completion  of  service  of  all  parties, 
the  plaintiff  shall  forthwith  file  the  summons  and  complaint 
in  the  office  of  the  clerk  of  the  court  in  which  said  action  is 
begun  and  the  clerk  thereof  shall  forthwith  certify  to  the 
clerk  of  the  surrogate's  court  in  which  the  will  has  been 
aduiitted  to  probate,  the  fact  that  an  action  to  determine  the 
validity  of  the  probate  of  such  will  has  been  commenced, 
and  on  receipt  of  sach  certiUcate  b^  the  surrogate's  court 
the  surrogate  shall  forthwith  transmit  to  the  court  in  which 
such  action  has  been  begun  a  copy  of  the  will,  testimony  and 
all  papers  relating  therrto,  and  a  copy  of  the  decree  of  pro- 
bate attaching  the  same  together,  and  certifying  the  same 
under  the  seal  of  the  court.    The  issue  of  the  pleadin)L,s  in 
such  action  shall  be  confined  to  the  question  of  whether  the 
writing  produced  is  or  is  not  the  last  will  and  codicil  of  the 
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testator,  or  either.     It  shall  be  tried  by  a  jary  and  the  yerdict 
thereon  shall  be  conolusiTe  as  to  re^  or  personal  property, 
unless  a  new  trial  be  granted  or  the  judgment  thereon  be 
reversed  or  yacated.    On  the  trial  of  such  issue,  the  decree 
of  Vie  Burrogiite  admitting  the  'will  or  codicil  to  probate  shall 
be  prima  fauie  eridence  of  the  due  attestation,  execution  and 
yahdity  of   such  will  or  codicil.    A  certified  copy  of  the 
testimony  of  such  of  the  witnesses  examined  upon  the  pro- 
bate  as  are  out  of  the  jurisdiction  of  the  court,  dead,  or  naye 
become  incompetent  since  the  probate,  shall  be  admitted  in 
evidence  on  the  trial.    The  party  sustaining  the  will  shall  bo 
entitled  to  open  and  close  the  evidence  and  argument,    fie 
sh^l  offer  the  will  in  probate  and  rest.    The  other  party 
shall  then  offer  his  dvidenc<^.     The  party  sustaining  the  will 
shall  then  offer  his  other  evidence  and  rebutting  testimony 
may  be  offered  as  in  other  cases.    If  all  the  defendants  make 
default  in  pleading,  or  if  the  answers  served  in  said  action 
raise  no  issues,  then  the  plaintiff  may  enter  jungment  as  pro- 
yided  in  article  two  of  chapter  eleven  of  the  code  of  civil 
procedure  in  the  case  of  siiuilar  defaults  in  other  act  on s 
of  the  judgment  to  be  entered  in  an  action  brought  under 
this  section  is  that  the  writing  produced  is  the  last  will  and 
codicil,  or  either,  of  the  testator,  said  judgment  bhall  also 
provide  that  all  parties  to  said  action,  and  all  ^tersons  claim- 
ing under  them  subsequently  to  the  commencement  of  the 
said  action,  be  enjoined  from  bringing  or  maintaining  any 
action  or  proceeding,  or  from  interposing  or  ma'.ntoining 
a  defense  iu  any  action  or  proceeding  based  upon  a  claim 
that  such  writing  is  not  the  last  will  or  codicil,  or  either,  of 
the  testator.    Any  judgment  heretofore  entered  under  this 
section,  determining  that  the  writing  produced  is  the  Inst 
will  and  codicil,  or  either,  of  the  testator,  shall,  upon  appli- 
cation of  uny  party  to  said  action,  or  any  person  claiming 
through  or  under  them,  and  upon  notice  to  such  persons  as 
the  court  at  specitvl  term  shall  direct,  be  amended  by  such 
court,  BO  as  to  en'join  all  parties  tosail  action,  and  all  persons 
claiming  under  the  parties  to  said  action  subsequently  to  the 
commencement  thereof,  from  bringing  or  maintaining  any 
action  or  proceedir;g  impeaching  the  validity  of  the  probato 
of  t  :e  8  (id  will  and  codicil,  or  either  of  them,  or  based  upon 
a  cl  lim  that  such  writing  is  not  the  last  will  and  codicil,  or 
either,  of  the  testator,  and  from  setting  up  or  maintaining 
such  impeachment  or  claim  by  way  of  answer  in  any  action 
or  procee  ling.    When  final  judgment  sh  11  have  been  entered 
in  snch  action  a  copy  thereof  shall  be  certified  and  trans- 
mitted by  the  clerk  ot  the  surrogate's  court  in  which  such 
will  was  admit  ed  to  probate.    The  action  brought  aq  herein 
provi  led  shall  be  commcnc  ^d  within  two  years  after  the  will 
or  codicil  has  been  admitted  to  probate,  but  persons  within 
age  of  luinority,  of  unsound  mind,  imprisoned,  or  absent 
from  the  state,  may  bring  such  action  two  years  after  such 
disability  has  been  removed. 
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§  2658iu    Determlnlngr  valMity  of  a  will.    Added  1892 

ani'd  1896,  1897,  by  chapitr  701,  to  UUce  effect  May  22,  1897|.— 
Any  persoa  ioterested  as  devisee,  legatee  or  oUierwiRe,  in  a 
will  or  cocli';il  admitted  to  probate  in  this  s'ate,  as  provided 
bj  the  code  of  civil  procedure,  or  any  pt  rson  interested  as 
heir-at-law,  next  of  kin,  or  otherwise  m  any  estate,  any  por- 
tion of  which  is  disposed  of,  or  aff^'cted,  or  any  portion  of 
which  is  attempted  to  be  disposed  of,  or  affected,  bj  a  will  or 
codicil  admitted  to  probate  in  this  state,  ai  provided  by  the 
code  of  civil  procednre,  within  two  years  prior  to  the  passage 
of  this  act,  or  any  heir-at  law  or  next  of  kin  of  the  testat  r 
making  such  will,  may  cause  the  validity  or  invalidity  of  the 
probalS  thereof  to  be  determined  in  an  action  in  the  snpreme 
court  for  the  county  in  which  such  probate  wa-t  had.  All  the 
devisees,  legatees  and  heirs  of  the  testator  and  other  inter- 
ested persons,  inoladiog  the  executor  or  adminiKtrator  must 
be  parties  to  the  action.  Upon  the  completion  of  service  of 
all  parties  the  plaintiff  shall  forthwith  file  the  summons  and 
complaint  in  the  office  of  the  clerk  of  the  court  in  which  s  lid 
action  is  began  and  the  clerk  thereof  sh  11  forthwith  certify 
to  the  clerk  of  the  surrogate's  oonrt  in  which  the  will  has 
been  admitted  to  y irobate,  the  fact  that  an  action  to  deter- 
mine the  validity  of  the  probate  of  such  will  has  been  com- 
menced, and  on  receipt  of  such  certificate  by  the  surrogate's 
court,  the  surrogate  shall  forthwith  transmit  to  the  court  in 
which  such  action  has  been  begun  a  copy  of  the  will,  testi- 
mony and  all  papers  relating  thereto,  and  a  copy  of  the 
decree  of  probate,  attaching  the  same  together,  and  certify- 
ing the  same  under  the  seal  of  the  court.  The  issue  of  the 
pleadings  in  such  action  shall  be  confined  to  the  question  of 
whether  the  writing  produced  is  or  is  not  the  last  will  and 
codicil  of  the  testator,  or  either.  It  shall  be  tried  by  a  jury 
and  a  verdict  thereon  shall  be  conclusive  as  to  the  real  or 
personal  property,  unle.*vS  a  new  trial  be  granted  or  the  judg- 
ment thereon  be  reversed  or  vacated.  On  the  trial  of  such 
issue  the  decree  of  the  surrogate  admitting  the  will  or  codicil 
to  probate  shall  be  prima  facie  evidence  of  the  due  attesta- 
tion, execution  and  validity  of  such  will  or  codicil.  A  certi- 
fied copy  of  the  testimony  of  such  of  the  witnesses  examined 
upon  the  probate,  as  are  out  of  the  j  urisdiction  of  the  court, 
dead,  or  have  become  incompetent  since  the  probate,  snail 
be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evideuoe  ana 
argament.  He  shall  offer  the  will  in  probate  and  rest.  The 
other  party  shall  then  offer  his  evidence.  The  party  sustain- 
ing the  will  shall  then  offer  his  other  evidence  and  rebutting 
testimony  shall  be  offered  as  in  other  cases.  If  all  the 
defendants  make  default  in  pleading,  or  if  the  answers 
served  in  said  action  ra'se  no  issues,  then  the  plaintiff  may 
enter  judgment  as  provided  in  article  two  of  chapter  eleven 
of  the  code  of  civil  procedure  in  the  case  of  similar  defaults 
in  other  actions.  If  the  judgment  to  be  entered  in  an  action 
brought  under  this  section  is  that  the  wr  tiug  prodnc  d  is 
the  last  will  nnd  codicil,  or  cither,  of  t  .e  t.statur,  said  juJj,- 
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ment  shall  also  proYide  that  all  parties  to  said  action,  and  aU 
persons  claiming  under  them  subseaiiently  to  thecommenoe* 
ment  of  the  sai  i  action,  be  enjoined  from  bringing  or  main, 
taininc;  any  action  or  proceeding,   or  from  interposing  or 
maintaining  a  defense  in  any  action  or  proceeding  ba^ed 
upon  a  claim  that  such  writing  is  i  ot  the  1  st  will  or  codicil, 
or  either,  of  the  t  ^^tator.    Any  ju'lgment  heretofore  entered 
under  thia  section  determining  that  the  wri  ing  prod  need  is 
the  last  will  and  odicil,  or  either,  of  the  testator,  ahall,  upon 
application  of  any  party  to  said  action,  or  any  person  claim- 
ing through  or  under  them,  and  upon  notice  to  such  peri-ons 
as  the  court  at  special  term  shall  direct,  be  amended  by  such 
court  so  as  to  enjoin  all  p  irties  to  said  action,  and  all  persona 
claiming  under  the  parties  to  said  action  s  ibseqne  tly  to  the 
oommenoement  thereof,  from  bringing  or  maintaining  any 
action  or  proceeding  impeachina:  the  validity  of  the  probate 
of  the  said  will  and  codicil,  or  either  of  them,  or  based  upon 
a  claim  tbritsuch  writing  is  not  the  last  will  and  codicil,  o^ 
either,  of  the  testator,  and  from  setting  up  or  maintaining 
such  impeachment  or  claim  by  way  of  answer  in  any  action 
or  proceeding.     When  final  judgment   shall    have  been 
enter,  d  in  such  action,  a  copy  thereof  shall  be  certified  and 
transmitted  to  the  clerk  of  the  surrogate's  court  in  which 
such  will  was  admitted  to  probate.    The  action  brought  as 
herein  provided  shall  be  commenced  within  two  years  after 
the  will  or  codicil  has  been  admitted  to  probate,  but  persons 
within  the  age  of  minority,  of  un-ound  mind,  imprisoned,  or 
absent  from  the  state,  may  bring  such  action  two  years  after 
such  disability  has  been  removed. 
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ARTICLE  THIRD. 
Pbobate  of  Hbibship. 

I  a6M.    Heir,  etc.,  may  apply  to       8  2657.    Decree  to  be  recorded  ; 

eBtabllsh  helreliip.  effect  thereof. 

S6S5.    Citation;   appearance   of  2658.    Petition     to    vacate     or 

peraons  interested.  modify  it. 

2656.    What  facta  to  be  ascer-  2659.    Id.;  when  granted, 
tained ;    decree    there- 
upon. 

§2054*  [AnCd  1S92.]  Where  a  pprson,  seized  in  fee  of 
real  property  within  the  State,  die.s  intestate,  or  without 
having  devis  d  his  real  property  to  specific  p>  rsons,  his 
heirs,  or  any  of  them,  or  any  }»er8on  deriviog  title  from  or 
throngh  such  heirs,  or  any  of  tiem  may  present  to  the  snr- 
rogate's  oonrt  which  has  acquired  jnrisdiction  of  the  e^tace, 
or,  if  no  surrog.te's  court  has  acquired  such  jurisdiction, 
then  to  the  surrogate's  o  >urt  of  the  county  where  the  ^al 

Sroperty  or  an/  part  thereof,  is  situated,  a  written  retition, 
u)y  verided,  describing  the  real  property,  setting  forth  the 
facts  upon  which  the  j  ar  sdir^tion  ol  the  court  depends,  and 
the  interest  or  share  of  the  petitioner,  and  of  each  other  heir 
of  the  decedent,  in  the  real  property,  and  praying  for  a  de- 
cree establishing  the  right  of  inheritance  thereto,  and  that 
all  the  lieir-i  of  the  decedent  may  be  cited  to  attend  the  pro. 
b-ite  of  that  right.  Upon  the  pr<'sentation  of  such  a  petition, 
the  surrogate  must  issue  a  citation  accordingly. 

§  2655-  '^^Q  citation  must  set  forth  the  name  of  the 
decedent  and  of  the  petitioner  ;  the  interest  or  share  which 
the  petitioner  cl.iims ;  and  a  brief  description  of  the  real 
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property.  Any  heir  of  the  decedent,  who  has  not  been 
cited,  may  nevertheless  appeat  at  the  hearing;  and  thereby 
make  himself  a  P'lrty  to  the  special  proceediag.  Bat  this 
sectiou  does  not  affect  a  right  or  interest  of  such  a  person 
nniess  he  becomes  a  party. 

§  8656-  Upon  the  return  of  the  citati'^n,  the  Riirrogate 
must  hear  the  allegutions  and  proofs  of  the  panies.  If  it 
appears  that  there  is  a  coutest,  res|)ecting  the  heirship  of  a 
party,  or  respecting  the  share  to  which  a  parly  is  enlitled,  as 
nn  heir  of  the  decedent,  the  surrogate  must  disutisH  the  pro- 
ceedings. If  there  is  no  such  contest,  he  must  inquire  into 
the  facts  and  circumstances  of  the  case.  The  petitioner 
must  establish,  by  satisfactory  evideuoe,  the  fact  of  the  dece- 
dent's dearth;  the  place  of  his  residence  at  the  time  of  his 
death;  his  inresticy,  either  generally,  or  as  to  the  real  prop- 
erty in  question;  the  number  of  heiis  entitled  to  inherit  the 
property  in  ouestion:  the  name,  age,  residence,  and  relation- 
ship to  the  decedent,  of  each;  and  the  interest  or  share  of 
each  in  the  property.  The  s  rrogate,  where  these  facts  are 
established,  most  make  a  decree,  describing  the  property, 
and  declaring  that  the  right  of  inheritance  thereto  has  been 
estnblished  to  his  satisfaction,  iu  accordance  with  the  facts, 
whioh  must  be  recited  in  the  decree. 

§  2657*  Aji  exemplified  copy  of  a  decree,  made  as  pre- 
scribed in  the  last  section,  and  of  the  proofs  taken  there- 
upon, may  be  recorded  in  the  office  of  the  clerk,  or  of  the 
register,  as  the  case  requires,  of  each  county  in  whi-h  the 
real  property  is  situated,  as  prescribed  by  law  for  recording 
a  deed,  and,  from  tbe  time  when  the  exemplifications  are  so 
recorded,  the  decree,  or  the  record  ther>  of,  U  pr^snmprive 
eTidence  of  the  facts  so  declared  to  be  established  thereby. 

§  2658-  Any  person,  other  than  a  party  to  a  special 
proceeding,  instituted  as  prescribed  in  this  article,  or  the 
heir,  deyisee  or  assignee  of  such  a  party,  may,  at  any  time 
within  t»n  years  after  a  decree  establishing  the  right  of  in-  • 
heritance  is  made  therein,  present  to  the  conn  a  written 
petition,  duly  verified,  showing  that  he  hrts  a  right,  title,  or 
interest  in  the  real  property,  or  a  part  thereof,  which  is  in- 
juriously effected  by  the  decree  ;  stating  that  the  decree  is 
erroneous  in  some  material  p  irticular,  specified  then  in ; 
and  praying  that  the  decree  may  be  set  aside  or  modified  in 
that  partioalar,  and  that  ail  the  persons,  whose  heirship  was 
established  by  the  decree,  may  be  cited  to  show  cause,  why 
the  prayer  of  the  petition  should  not  be  granted.  If  nn  Leir 
has  since  died^  or  has  conveyed  the  share  or  interest  so  es- 
tablished, by  a  deed  duly  recorded  in  tbe  county,  the  peti. 
tion  must  state  that  fact .  and  must  pray  that  the  persons, 
who  have  succeeded  to  his  interest,  may  be  also  cited.  Upon 
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the  presentation  of  snoh  a  petition,  the  snrrogate  must  issae 
a  citation  accordingly. 

§2659.  Where  a  petition  is  presented  as  prescribed  in 
the  last  section,  and  it  appears,  upon  the  hearing,  that,  if 
the  petitioner,  or  his  ancestor,  testator,  or  grantor,  had  been 
a  pirty  to  the  special  proceeding,  the  decree  or  a  part 
thereof  could  not  have  been  legally  made,  as  prescribed  in 
this  article,  the  surrogate  mnst  vacate  or  modify  the  decree 
acooidin^ly.  An  exemplified  copy  of  the  decree  or  order, 
so  vacating  or  modifying  the  original  decree,  may  be 
recorded  in  the  office  of  any  clerk  or  register,  where  a  copy 
of  the  original  decree  was  recorded. 


ARTICLE  FOUETH. 
Grant  or  Lettebs  of  Admiiiistbation. 

I  d06O.  Who  entitled  to  letten  of  to  be  ex-oftdo  public 

adminiBtrA;ion  admlnistnttor. 

2661.  Persons  incompetent    to        |  3666.  Ooonty  TroMarer's  bond  ; 

receive  letters  letters      of      adminis- 

0662.  Application  for  letters.  tration  and  proceedings 

9664.  Citation .  proceedings  Qp<  thereon. 

on retnm thereof.  2667.  Oonnty  Treasurer's 
2664.  Administrator's  bond.  anthority  ;    when    sua 

2666.  When   Oonnty  Treasurer  pended. 

92  Hun,  818,      §2^60.    Who  entitled  to  letters  of  admlnistratioB, 

006.  [Arn^d  1893, 1894, 1897.]— A^dministiation  in  case  of  intestacy 

mnst  be  granted  to  the  relatiyes  of  the  deceased  entitled  to 
gncceed  to  his  personal  property,  who  will  aooept  the  same, 
in  the  following  order : 

1.  To  the  sarvlTing  husband  or  wifa 

2.  To  the  children. 
8.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 

6.  To  the  sisten. 

.  7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  ine  dis* 
tribntion  of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  legatee  named 
in  a  will,  whereby  the  whole  estate  is  deyised  to  Bodh  de* 
ceased  sole  legatee. 

If  a  person  entitled  is  a  minor,  administration  mnst  be 
granted  to  his  guardian,  if  competent^  in  preference  to 
creditors  or  other  persons.  If  no  relatiye,  or  guardian  of 
a  minor  relative,  will  ao-ept  the  same,  the  letters  must  be 
granted  to  the  creditors  of  the  deceased ;  the  creditor  flnt 
applying,  if  otherwise  competent,  to  be  entitled  to  prefer- 
ence. If  no  creditor  applies,  the  letters  must  be  granted  to 
any  other  person  or  persons  legally  competent.  Letters  of 
administration  hhall  also  be  granted  to  an  executor  or  ad- 
mi 'tistrator  of  n  deceased  person  named  as  sole  legate  An  a 
will.  The  public  administrator  in  the  City  of  New  Tork 
has  preference  after  the  next  of  kin  and  after  an  executor  or 
administrator  of  a  sole  legatee  named  in  a  will  whereby  the 
whole  estate  is  deyised  to  such  deceased  sole  legatee  over 
inreditors  and  all  other  persons.    In  other  counties,  the 
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oonnty  treastuer  sball  have  pieferenoe  next  after  ereditoig 
over  all  other  persons.  If  Beveral  persons  of  the  same 
degree  of  kindred  to  the  intestate  are  entitled  to  adminis- 
tration, they  mnst  be  preferred  in  the  following  order  t 
First,  men  to  women ;  second,  relatives  of  the  whole  blood 
to  those  of  tbe  half  blood ;  third,  namarried  women  to 
married.  If  there  are  seyeral  persons  equaUj  antitled  to 
administration,  the  surrogate  may  grant  letters  to  one  or 
more  of  snch  persons,  and  administration  may  ba  panted 
to  one  or  more  ooiupetent  persons,  although  not  entitled  to 
the  same,  with  the  consent  of  the  person  entitled  to  be 
joioed  with  snch  person  or  persons  ;  which  consent  mnst  be 
in  writing,  and  filed  in  the  office  of  the  surrogate.  If  a  snr« 
Tiving  husband  does  not  take  out  letters  of  administzation 
on  the  estate  of  his  deceased  wife,  he  is  presumed  to  have 
assets  in  his  hands  sufficient  to  satisfy  ner  debts,  and  ifl 
liable  therefor.  A  husband  is  linble  as  administrator  for 
the  debts  of  his  wife  only  to  the  extent  of  the  assets  re- 
ceived by  him.  If  he  dies  leayiog  any  assets  of  his  wife  un- 
administered,  except  as  otherwise  provided  by  law,  they 
pass  to  hia  exeoutors  or  administrators  as  part  of  his  per- 
sonal property,  but  are  liable  for  her  debts  in  pref erenoe  to 
the  creditors  of  the  iiusband.  If,  in  an  action,  brought  or 
nboat  to  be  brought,  the  intestate,  if  living,  would  be  a 
proper  party  thereto,  any  party  to  such  action,  inter- 
ested in  the  subject  thereof,  may  apply  to  the  surrogate's 
court  for  the  granting  of  letters  of  administration  to  himself 
or  some  other  (]^ualifted  person,  end  upon  the  jurisdictional 
facts  being  satisfactorily  shown,  and  no  relative,  or  guar- 
dian of  a  minor  relative,  and  no  creditor,  county  treasurer 
or  pu))lic  administrator  consenting  to  such  administration, 
Bomo  legedly  competent  person  must  be  appointed  adminia- 
trator. 

§  2661.  [Am*d  1893.]  Letters  of  administration  shall 
not  be  granted  to  a  person  convicted  of  an  infamous  crimen 
nor  to  any  one  Id  capable  by  law  of  making  a  contract,  nor  to 
a  person  not  a  citizen  of  the  United  States,  unless  he  is  a 
resident  of  the  State,  nor  to  a  person  under  twenty-one 
years  of  age.  or  who  is  adjudged  incompetent  by  the  surro- 
gate to  execute  the  duties  of  snch  trust  by  reason  of  drunk* 
enness,  improvidence  or  want  of  understanding. 

§S66'i«  [Am'd  1893.]  A  person  entitled  absolutely  or  T9  Hun,  630. 
contingently,  to  administration  on  the  estate  of  an  intestate, 
m<iy  present  to  the  surrogate's  court  having  jurisdiction,  a 
written  petition,  duly  verified,  praying  for  a  decree  award* 
ing  letters  of  administration,  either  to  him,  or  to  each  other 
person  or  persons,  having  a  prior  right,  as  is  entitled  thereto^ 
or  in  the  alternative,  as  the  petitioner  elects ;  and  if  neces- 
sary, thnt  the  persons  required  to  be  cited,  a8  prescribed  in 
the  next  section,  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made.  The  petition  must  set  forth  the  peti* 
tioner's  title  ;  the  facts  on  which  the  jurisdiction  o£  the  court 
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to  grant  letters  of  administration  upon  the  estate  depends; 
hnd  the  names  of  the  husband  or  wife,  if  any,  and  of  the 
next  of  kin  of  the  decedent,  so  far  as  they  are  known  to  the 
petitioner,  or  can  be  ascertained  by  him  with  due  diligence. 
A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made, 
where  a  citation  is  not  necessary,  nn.il  the  petitioner  pre- 
sumptively proves,  by  affidavit  or  ulherwise,  lo  the  satis- 
faction of  the  surrogate,  the  existence  of  all  the  j  nrisdictional 
facts,  and  parlicularly,  that  the  decedent  left  no  will.  For 
the  purpose  of  the  ioquiry  touching  any  of  these  matters, 
the  surrogate  may  issue  a  subpoena,  requiring  any  person  to 
attend  and  be  examined  as  a  witness. 


IS  219-247,  §  2663*  lAm*d  1893.]    Every  person,  being  a  resident 

1199,  Con-       of  the  State,  who  has  a  right  to  administration,  prior  or  equal 
!^Bedf%25     ^  ^^*^  ^^         petitioner,  and  who  has  not  renounced,  must 
'    be  cited  upon  a  petition  for  letters  of  administration.    The 
surrogate  may,  in  his  discretion,  issue  a  citation  to  non-resi- 
dents,  or  tho>e  who  have  renounced,  or  to  any  or  all  other 
persons  interested  in  the  estate,  whom  he  thinks  proper  to 
cite.    Where  it  is  not  nece«Bary  to  cite  any  person,  a  decree, 
granting  to  the  "petitioner  letters,  may  be  made  on  presenta. 
tlon  of  the  petition.     Where  the  anrrogate  is  nnable  to  ascer- 
tain, to  his  satisfaction,  whether  t*>e  decedent  left,  surviving 
him,  any  person  entitled  to  succeed  to  hin  estate,  a  citation 
must  be  issued,  directed  generally  to  all  creditors  of,  and 
persons  interested  in  the  estate,  and  als )  to  the  attorney- 
general,  and  the  public  administrator  of  the  proper  county, 
requiring  them  to  show  cause  why  administration  should 
nji>t  be  granted  to  the  petitioner.    Any  person  who  has  a 
right  to  administration,  prior  or  equal  to  that  ofthepeti- 
tioner,  may  renounce  his  right  by  a  written  instrument, 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  orotherwise  proved  to  the 
satisfaction  of  the  surrogate;  which  must  be  fil<  d  in  the 
surrogatt^'s  office.     Where  a  citation  is  issued,  any  creditor 
of  the  decedent,  or  any  person  interested  in  the  personal 
estate,  although  not  cited,  may  appear  and  make  himself  a 
party  to  the  special  proceedings,  in  like  manuer  and  with 
like  effect,  as  a  devisee  or  legatee,  who  is  not  cited  on  an  ap- 
plication for  probate.     On  the  return  of  a  citation,  is-sued  as 
prescribed  in  this  article,  the  surrogate  must  make  such  a 
decree  in  the  premises  as  justice  requires.    The  decree  may 
award  administration  to  any  party  to  the  special  proceeding 
who  appears  to  be  entitled  thereto.    The  surrogate,  in  his 
discretion,  may  award  administration  without  a  persona] 
examination  of  the  person  to  whom  it  is  awarded. 


^ 
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§  2664  [4tn'd  1893.]  A  person  appointed  administra-  \I^^{^^^' 
tor,  before  letters  are  issaed  to  him,  most  file  bis  offic-ial  5  ji^^i,  353. 
oatb,  execute  to  the  people  of  tbe  State,  and  file  with  the  3  Dem.'es.  ' 
surrogate,  tbe  joint  and  several  bond  ot  himself  and  two  or  ^  ^^^'  P^o* 
more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  les^  i^qq  491 
than  twice  the  value  of  the  personal  property  <  f  which  the  128  N.  T.  70.* 
decedent  dieil  posse  sed  nud  of  the  probuble  amount  to  be  85  Hon,  188. 
recovered  by  re;ison  of  any  right  of  actiiU,  grafted  to  an 
executor  or  administrator,  by  special  provisiou  of  law.  The 
sum  to  be  fixed  as  the  amount  of  \he  penalty  must  be  ascer- 
tained by  the  surrogate,  by  the  exauiinalion  on  oath  of  the 
appliCiint  or  any  other  person,  or  ot^ierwise,  as  the  surro- 
gate thinks  proper.  The  bond  must  be  conditioned  that  the 
administrator  will  faithfully  d-scharge  the  trust  r^poHed  in 
him  as  such  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court  touching  the  administration  of  the  estate 
committed  to  him.  But  where  a  right  of  nction  is  granted 
to  an  executor  or  administrator  by  siecial  provision  of  law, 
if  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  ine  probable  amount  to  be  recovered  I,  the  surrogate 
may,  in  his  discretion,  accept  modified  security,  and  issue 
letters  limited  to  the  pioseoution  of  such  action,  but  re- 
straining the  executor  or  administrator  from  a  compromise 
of  the  action,  and  the  enforcement  of  any  judgment  ro- 
coTered  therein,  until  the  further  order  of  the  surrogate 
on  additional  further  satinfactory  security.  In  cases  where 
all  the  next  of  kin  to  the  intestate  consent,  the  penalty  of 
the  bond  need  not  exceed  double  the  amount  of  the  claims 
of  creditors  against  the  estate,  piesentedto  the  surrogate, 
pursuant  to  a  notice  to  be  publiHhed  twice  a  week  for  four 
weekH  in'  the  official  State  paper,  and  in  two  newspapers 
published  in  the  city  of  New  York,  and  once  a  week  for  four 
weeks  in  two  newspapers  published  in  the  c  )unty  where 
the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciiinf;  an  intention  to  apply  for  letters  under  this 
provii^ion,  and  notifying  creditors  to  present  their  claims  to  - 
the  surrogate  on  or  before  a  day  to  be  fixed  in  such  notice, 
which  shall  be  at  least  thirty  days  nfier  the  first  publication 
thereof;  but  no  bond  so  given  dhall  be  for  less  than  five 
thousand  dolLirs;  and  such  bond  may  be  increased  by 
order  of  the  surrogate  for  cause  shown.  Pending  such  ap- 
lication,  no  temporary  administrator  shall  be  appointed  ex- 
cept on  petition  of  such  next  of  kin. 


§  2665.  [Am*d  1893.]  Tbe  county  treasurer  of  each 
county,  except  New  York  and  Kings,  by  virtue  of  his  office, 
has  authority  to  collect  and  take  charp^e  of  the  assets  of 
every  person  dying  intestate,  amounting  to  one  hundred 
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dollftrs  or  more,  on  which  letters  of  administration  are  not 
granted,  in  the  following  cases: 

1.  When  snch  persons  leave  assets  in  the  oonniy  of  the 
treasurer  and  there  is  no  widow  or  relative  in  the  ootinty 
entitled  or  competent  to  take  letters  of  administration  on  the 
estate. 

2.  When  assets  of  any  snoh  person,  after  his  death,  come 
into  the  c  lunty  of  the  treasurer  and  there  is  no  person  in 
the  county  entitled  and  competent  to  take  administration  of 
the  estate. 

In  snoh  cases  intestacy  is  prcHumed  nntil  a  will  is  proved 
And  letters  testament-iry  issued  thereon.  For  the  porpose 
of  collecting  and  preserving  such  estates,  the  coanty 
treasurer  may  maintain  suits  in  his  name  of  office,  and 
without  any  other  authority,  in  the  same  manner  as  an 
Bzecator  may  by  law.  If  there  is  a  widow  or  relative  of 
such  intestate  entitled  to  administralion  on  his  estate  in 
the  county  and  if  due  proof  U  made  to  the  surrogate  in  the 
oounty  that  there  are  creditors  or  relatives  of  the  deceased, 
residing  more  than  one  hundred  miles  distant  from  the 
re>  idence  of  the  surrogate,  who  are  interested  in  the  distri- 
buti'^n  of  the  estate,  and  that  the  effects  of  the  deceased 
are  in  danger  of  wiiste  or  embezzlement,  he  mny  grant  an 
ord.r  to  the  treasurer  of  the  county,  authoiizing  him  to 
seize  and  secure  the  said  effects,  or  any  part  thereof, 
which  order  shall  vest  in  him  all  the  p  «wers  given  in  this 
seed  n.  When  any  county  treasurer  is  authorized,  pursu- 
ant to  the  provisions  of  this  section,  to  take  charge  of  any 
property  of  an  intestate,  he  shnll  have  the  same  powers 
and  be  entitled  to  take  the  same  proceedings  which  an  ad- 
ministrator of  the  estate  of  a  deceased  person  may  have  or 
be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  and  for  the 
sale  of  liny  that  may  be  pbrishable;  and  to  cause  nn  inven- 
tory of  the  property  of  the  intestate  to  be  made  by  ap- 
pmisers  appointed  by  the  surrogate,  executed  by  the  county 
treasurer  and  filed  with  the  surrogate.  Such  inventory 
shall  be  returned  to  the  surrogate  within  ten  days  after  the 
4i«UDty  t  reasurer  takes  charge  of  such  property ;  and  the  time 
for  making  the  return  may,  for  good  cause  shown,  be  ex- 
tended by  the  surrogate  ten  days  lenger.  If  the /county 
treasurer  neglects  to  make  the  return  within  the  time  pre- 
scribed, he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
betuedfornnd  recovered  by  the  county  superintendent  of 
the  poor,  for  the  use  of  the  poor  of  the  county,  and  also 
forfeit  lus  office.    The  treasurer  of  the  county  of  Biohmond 


JS2666  GBANTIKG  iLDBflNISTBATION.  292d 

shall  not  act  in  any  case  where  the  public  administrator  of 
^e  dty  of  New  York  has  jurisdiction. 


§  2666*  lAm*d  1893.  ]  When  the  inyentory  is  retomed, 
the  county  treasurer  must  give  the  bond  required  by  law  to 
be  given  by  a  temporary  administrator  appointed  by  a  sur- 
rogate, with  such  sureties  and  in  such  penalty  as  the  surro- 
gates approves,  and  the  surrogate  must  then  issue  letters  to 
such  county  treasurer,  authorizing  him  to  collect  and  preserve 
the  estate  of  the  deceased.  The  surrogate  muHt  immedi- 
ately thf-reafter  cause  notice  thereof  t>  be  )'ublished  once  in 
each  week  for  three  months,  in  a  newspaper  printed  in  his 
county,  and  in  the  official  State  paper,  requiring  all  persons 
claiming  a  right  to  administer  on  such  entate  to  appear  and 
interpose  such  claim  before  the  surrogate  within  a  certain 
time  to  be  therein  specified,  not  less  than  six  months  after 
the  first  publication  of  such  notice  in  the  official  State 
paper.  If  before  such  time  any  person  entitled  to  adminis- 
ter appears  and  claims  the  same,  the  surrogate  must  cause 
ten  &ys'  notice  of  such  chdm  to  be  served  on  the  county 
treasurer  and  may,  at  the  expiration  of  such  time,  grant  let- 
ters to  such  person  unless  it  appears  that  he  is  not  entitled 
thereto;  and  thereon  the  publication  of  the  notice  must  be 
discontinued.  At  the  time  appointed,  if  letters  have  not 
been  previously  granted,  any  person  entitled  to  administra- 
tix>n  on  such  estate  and  duly  qualified  and  competent,  who 
appears  and  claims  the  same,  shall  be  entitled  to  letters 
testamentary  or  of  administration,  ns  the  case  may  be.  On- 
the  granting  of  such  letters,  all  control  and  authority  of  the 
county  treasurer  over  the  estate  of  the  deceased  cease,  and 
he  must  deliver  all  the  assets  in  his  hands  to  the  person  so 
appointed  after  deducting  therefrom  the  expenses  incurred 
in  securing  and  preserving  the  assets,  in  obtaining  letters, 
and  publishing  uie  notice  nerein  required,  and  a  reasonable 
compensation  for  his  services  not  exceeding  three  d  liars 
for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
by  the  surrogate  on  the  oatb  of  the  county  treasurer.  If 
letters  testamentary  or  of  administration  be  not  granted  by 
the  surrogate  to  any  person  at  or  before  the  expiration  of 
the  time  specified  in  the  notice,  then  unless  it  appear  that 
such  letters  haye  already  been  granted  by  some  other  surro- 
gate, the  surrogate  must  grant  letters  of  administration 
thereon  to  the  county  treasurer  as  in  other  cases,  on  receiy- 
ing  the  like  bond,  with  the  like  sureties,  and  in  the  like  pen- 
alty, as  administrators  are  reauired  to  give.  The  county 
treasurer  must  accept  of  such  letters  and  give  the  bond 
above  required.  Such  letters  and  tiie  record  thereof,  and  a 
transcript  of  such  record,  duly  certified,  are  conclusive  evi- 


292d  GBAKTING  ADMINISTBITION.  f  2667 

denoe  of  the  authority  of  the  county  ireasnrer  in  all  oases 
in  wlijch  the  surrogate  has  jurisdiction  under  this  article. 
The  surrogate  must  immediately  transmit  to  the  comptroller 
a  certified  copy  of  all  such  letters  granted  by  him  to  the  county 
treasurer,  the  expense  of  which  must  be  paid  to  him  out  of  the 
State  treasury  on  the  warrant  of  the  comptroller.  Uatil 
letters  of  administration  be  granted,  the  county  treasurer 
shall  not  proceed  further  in  the  administration  of  any  ebtale 
than  to  pay  the  funeral  charges  of  the  deceased,  to  collect 
debts,  to  take  possession  of  and  secure  his  effects,  to  sell 
such  thereof  as  are  periahable  and  to  defray  the  expenses  of 
the  proceedings  required  by  .law. 


3^  Abb.N  0.      §  2667-     [Am'd  1881,  1882, 1893.]    The  powers  and  au- 
163;  76  Hun,  thority  of  the  county  treasurer  ii  relation  to  the  esta.e  of  a 
deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  be- 
fore or  subsequently  to  his  becoming  Tested  with  the  au* 
thority  of  an  administrator  on  the  same  e&tate. 

2.  By  the  production  of  letters  of  administr»ttion  granted 
to  any  other  p^  rson  on  the  same  estate  before  the  county 
treasurer  became  vested  with  the  powers  of  an  administn- 
tor  thereon. 

3.  By  the  production  of  letters  of  administration  issned 
by  the  surrogate  of  a  county  in  this  State  of  which  the  d  - 
ceased  was  a  resident  at  the  time  of  his  death,  granted  after 
the  county  trea-^urer  became  vested  with  the  powers  of  an 
administrator  on  the  estate  pf  such  deceased. 

.  When  his  authority  is  so  superseded,  he  must  deliver  to 
the  executor  or  administrator  producing.Fuch  lett*  rs,  all  the 
assets  of  the  deceased  in  his  hands,  after  deduct  ng  there- 
from the  allowance  for  his  services  and  the  expenses  in- 
curred, to  be  taxed 'and  allowed  by  the  surrogate.  All  acts 
done  by  him  in  good  faith  previous  to  the  time  when  his 
authority  shall  be  superseded  shall  be  valid.  All  suits  com- 
menced by  him  may  be  continued  by  and  in  the  name  of 
the  executor  or  admit  •isira tor  who  succeeds  hirn  in  the  ad- 
ministration of  the  estate  in  relation  to  which  the  suit  may 
be  brought. 


(  2668 
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AETICLE  FIFTH. 
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TXMPOBABT  Al>lCINISTBiLTIOir. 


I  M68.    Ck)nnt7  treasnrer;  pow- 
er sand  proceedisgB  of 
as  administrator;  paj- 
mentflinto  state  treas- 
ury. 

'    2669.    Public  administrator  of 
lUngsOoiuity. 

2670.  Temporary    administra- 

tor; when  and  how  may 
be  appointed. 

2671.  Id.;  to  qualify. 

2672.  Creneral  powers,  etc.,  of 

temporary  administra- 
tor. 

2673.  Id. ;  as  to  requiring  credi- 

tors to  present  claims. 

2674.  Id. ;  as  to  paying  debts. 
2676.  Id. ;  as  to  real  property, 
2676.    Special  powers  of  tempo- 


rary administrator  of 
absentee. 
I  2677.    Temporary    administra- 
tor of    absentee    may 
proYide  for  family. 

2678.  Deposit  of  money  by  tem- 

porary admiiiistrator. 

2679.  Proceedings    where    lie 

neglects  to  d  eposit. 

2680.  Honey   deposited;     bow 

withdrawn. 

2681.  Notices  required  by  this 

article;  how  glyen. 
26a2.    When  time  to  run  for  or 

against  the  e>ta  e. 
2683.    Applicationof  thia  chap* 

ter  to  collectors.  eU , 

heretofore  appointed. 


§2668-  [Am*d  1893.]  On  receiving  letters  of  admin- 
istration,  the  county  treasurer  shall  be  Te8ted  with  all 
the  powers  and  rights  of  other  administrators,  and 
subject  to  the  same  duties  and  obligations,  except  as 
herein  otherwise  provided.  He  muht  account  aud  may 
be  compelled  to  account  in  the  saiue  manner  as  other 
aJministrators,  and  proceedings  for  such  accounting  may 
be  had  at  the  iustance  of  any  person  interebted,  or  of 
the  attorney-general  or  the  comptroller.  He  must  I  e  al- 
lowed on  the  settlement  of  his  accounts  for  his  expenses  as 
other  administrators,  and  for  his  services  donble  the  com* 
missions  allowed  them  by  law.  The  residue  of  any  mon*  yd 
in  his  hands  must  be  paid  into  the  treasury  of  the  St.tle  for 
the  benefit  of  the  persons  entitled  to  rect  ivo  the  same.  He 
must  exhibit  to  the  comptroller  annu  lly,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  a'l 
moneys  received  by  him  for  c:}mmi3sions,  services  and  ex- 
penses, and  the  tjtal  amount  of  his  receipts  nnd  expen(;i- 
turss  in  each  case  in  which  he  has  tnken  charge  of  and  c>»l- 
lected  any  effects,  or  in  which  he  has  admiuitered  on  any 
estate  during  the  preceding  year,  with  the  name  of  the  de- 
ceased, his  place  of  residence  at  the  time  of  his  death,  if 
known,  and  the  place  from  which  he  came,  if  he  was  not  a 
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resident  of  the  State  at  the  time  of  his  death.  A  oopv  of 
such  statement  must  be  published  once  a  week  for  three 
weeks  in  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  expense  of  which  may  be  retained  by  him 
out  of  any  balance  in  his  hands  payable  ioto  the  State  treas- 
nry.  For  a  neglect  to  comply  with  Uiis  provision,  he  for- 
feits one  hundred  dollars  to  the  people  of  the  State,  to  be 
recoTered  by  the  attorney-general;  and  the  comptroller 
shall  give  notice  to  the  attorney-general  of  every  such  omis- 
sion. 


§2669.  [^m'd  1881,  1893.]  The  surrogate  of  the  county 
of  K-ings  and  the  county  treasurer  of  such  county  may  ap- 
point  a  public  administrator  of  the  county  to  hold  office  for 
the  term  of  five  years  unless  sooner  removed  for  canse. 
Before  entering  on  the  duties  of  his  office,  he  must  take  and 
subscribe  before  the  county  clerk  or  county  judge  of  the 
county,  or  a  justice  of  the  supreme  court,  the  constitutional 
oath  of  office,  and  execute  a  bond  with  sureties  to  be  ap- 
proved by  a  justice  of  tie  supreme  court,  or  such  county 
judge,  to  the  county  of  Kings,  in  the  penal  snm  of  fifty 
thousand  dollars,  conditioned  for  the  faithful  dis  harge  of 
all  the  duties  of  his  office,  and  that  he  will  fully  and  cor- 
re(^tly  account  for  and  pay  over  all  moneys  and  property 
that  may  come  into  his  hands  as  such  public  adiuinistn.tor, 
according  to  law,  which  bond  must  be  filed  with  the  clerk  of 
the  county.  He  shall  be  entitled  to  retain  from  all  moneys 
or  property  of  any  intestate  that  come  into  his  Lands  after 
deducting  all  actual  and  necessary  expenses  the  same  com- 
missions as  are  now  allowed  by  law  to  executors  or  adminis- 
trators, but  he  shall  receive  no  salary  for  his  services.  Ho 
shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  aQd  administer  upon  the  goods,  ohattels,  personal  prop- 
erty and  debts  of  persons  dying  intestate,  and  for  that  pur- 
pose to  maintain  suits  as  such  public  administrator,  as  any 
executor  or  administrator  mignt  by  law  in  the  following 
cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects 
in  the  county  of  Kings,  and  there  is  no  widow,  husband  or 
next  of  kin  entitled  to  a  distributive  share  in  tie  esfate  of 
such  intestate,  resident  in  the  State,  entitled,  competent  or 
willing  to  take  out  letters  of  administration  on  such  e<,tate, 

2.  Whenever  assets  or  effects  of  any  person  dying  intes- 
tate, after  his  death,  come  into  thecounty  of  Kinps  and  there 
is  no  sQch  person  entitled,  competent  or  i^illing  to  take 
administration  of  tho  estate.    In  such  oases  intestacy  is  pre. 
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samed  ontil  a  will  is  proved  and  letters  testamentary  issued 
thereon.  All  provisions  of  law  conferring  jurisdiction, 
authority  or  power  on,  or  otherwise  relating  to,  the  office  of 
public  administrator  of  the  city  of  New  York  and  to  the  office 
of  public  administrator  in  (he  several  counties  of  the  state, 
fio  far  as  applicable,  apply  to  and  are  couferied  on  the  office 
hereby  created.  The  surrogate  of  the  county  of  Kings,  in 
cases  where  now  authorized  by  law  to  issue  1.  tters  of  tem- 
porary administration,  may  in  his  discretion  issue  letters  of 
temporary  admiuistratiou  to  such  admiuistrAtor  without  fur- 
ther security  than  required  by  this  section. 


§  2670-  [Am'd  1893.]     On  the  application  of  a  creditor,  i  D«m.  ss. 

or  a  person  interested  in  the  estate,  the  surrogate  may,  in  i^  w^k. 

liis  discretion,  issue  to  one  or  m'  re  persons  competent  and  ^'^^  s\B, 
qualified  to  serve  as  executors,  letters  of  temporary  adminis*  ' 

tration,  in  either  of  the  following  cases: 

1.  Where  delay  necessarily  occurs  in  the  granting  of  let- 
ters testamentary  or  letters  of  administration,  in  consequence 
of  a  contest  arising  on  an  application  therefor,  or  for  pro- 
bate of  a  will,  or  in  consequence  of  the  absence  from  the 
State  ot  an  execntor  named  in  the  will;  or  for  any  other 
cause. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  . 
have  jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or 
is  missing,  so  that  after  diligent  search,  his  abode  can  not  bo 
ascertained,  and  under  circumstances  M^hich  afford  reasonable 
ground  to  believe  either  tuat  he  is  dead,  or  that  he  has  be- 
come a  lunatic  or  that  he  has  been  secreted,  confined,  or 
otherwise  unlawful Ijjr  made  away  with;  and  the  appointment 
of  a  temporary  administrator  is  necessary  for  the  protection 
of  his  property,  and  the  rights  of  creditors,  or  of  those  who 
will  be  interested  in  the  estate,  if  it  is  found  that  he  is  dead. 

An  appointment  of  a  temporary  administrator  in  a  case 
specified  in  subdivision  first  must  be  made  by  an  order.  At 
least  ten  days*  notice  of  the  application  for  such  an  order 
must  be  given  to  each  party  to  the  proceeding,  who  has  I 

appeared,  unless  the  surrogate  is  satisned  by  proof  that  the  •' 

saiaty  of  the  estate  requires  the  notice  to  be  shortened,  in  ' 

which  case  he  may  shorten  the  time  of  service  to  not  less 
than  t7o  days.  Application  for  such  an  appointment,  in  a 
case  specified  in  subdivision  second  rouRt  be  made  by  peti- 
tion, in  like  manner  as  where  an  application  is  made  for 
administration,  in  case  of  intestacy;  and  the  proceedings  are 
the  Same  as  prescribed  in  article  fourth  of  this  title,  relating 


•292^     TEMPORAUt  AB^tlKlSTRAtlON.  $$  2671-2673 

to  snoh  last-mentioned  application.  Snch  an  applicntion 
for  the  appointment  of  a  temporary  administrator  may  also 
be  made,  with  like  effect,  and  in  like  manner,  as  if  made  bj 
a  creditor,  by  the  county  treasurer  of  the  connty  where  the 
person  whoee  estate  is  in  qnestion,  last  resided;  or,  if  be 
was  not  a  resident  of  the  State,  ot  the  county  where  nny  of 
his  property,  real  or  personal,  is  situated.  A  temporary 
administrator  must  qualify  as  prescribed  in  article  fourth 
of  this  title,  with  respect  to  an  ndministrator-in-chicf. 


§  267 1  •     [  Apparmtiy  superseded  by  §  2670.  ] 


f  2672-  [^m*dl881.]     A  temporary  administrator,  ap- 
poinied  MS  prescribed  in  this  article,  has  auth  rity  to  take 
into  Lis  possession  personal  property  ;  to  secure  and  pre- 
serve it ;  and  to  collect  choseH  in  action;  and,  for  either  ot 
these  purposes,  he  may  maintain  any  action  or  special  pro- 
ceeding.   An  action  may  be  maintained  against  him,  l>y 
leave  of  the  surrogate,  upon  a  debt  of  tbe  decedent,  or  of 
the  absentee  whom  he  represents,  in  like  manner  and  with 
like  effrct  hs  if  be  was  an  administrator-in-cbidt.    The  sur- 
rogxte  may,  by  an  order  made  upon  at  least  ten  days'  notice 
to  all  the  parties  who  have  appeared  in  the  special  proceed- 
ing, authorize  the  temporary  administrator  to   sell,  after 
iippraisal,  such    personal  property,   specifying  it,  of  the 
decedent,  or  of  the  absentee  whom  he  repretients,  aa  it  ap- 
pears to  be  necessary  to  sell,  for  the  benefit  of  the  estate ; 
or,  if  it  appears  that  tlie  safety  of  the  estate  requires  the 
notice  to  be  sliortened,  the  surrogate  may  shorten  the  notice 
to  not  less  than  two  days.  -  The  surrogate  may,  also,  by 
order,  authoiize  him  to  pay  funeral  expenses,   or  any  ex- 
penses of  the  administration  of  his  trust,  or  steno^^.ipher's 
or  referee's  fe.  s  on  contest  of  a  will  or  ad  uinistrittiou  ;  and 
he    may  also    direct  the  payment  of  a    legacy  or   other 
peouni  ry  provision  uoder  a  wi'l  or  a  distributive  share  or 
jubt  proportionate   part  thereof,  according  to  section  two 
thousand  seven  hundred  and  nineteen  of  this  act  as  though 
he  were  an  executor  or  administrator. 


§  2673*  After  six  months  have  elapsed,  since  letters 
were  issued  to  a  temporary  administrator,  appointed  upon 
the  estite,  of  either  a  decedent  or  an  absentee,  he  has  the 


•  8«e  L  1890,  c.  486. 
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same  power,  as  an  administrator  in  chief,  to  publish  a 
notice  requiring  creditors  of  the  decedent  or  absentee,  to 
exhibit  their  demands  to  him.  The  publication  thcroof 
has  the  same  effect,  with  respect  to  the  temporary  adminis- 
trator, and  also  an  executor  or  administrator,  subsequently 
appointed  upon  the  same  estate,  as  if  the  temporary  ad- 
ministrator was  the  executor  or  an  administrator  in  chiefs 
and  the  person  to  whom  the  subsequent  letters  are  issued 
was  his  successor. 

§  2674.  After  a  year  has  elapsed,  since  letters  were 
issued  to  a  temporary  administrator,  appointed  upon  the 
estate,  of  either  a  decedent  or  an  absentee,  the  aurrogate 
may,  upon  the  application  of  a  temporary  administrator, 
and  upon  proof,  to  his  satisfaction,  that  the  assets  exceed 
the  debts,  make  an  order,  permitting  the  applicant  to  pay 
the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  a  de- 
cedent or  absentee ;  or,  upon  the  petition  of  such  a  creditor, 
he  may  issue  a  citation  to  the  temporary  administrator,  re- 
quiring him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  i)etition  i&  presented,  the 
proceedings  aie,  in  all  respects,  the  same  as  where  a  creditor 
presents  a  petition,  praying  for  a  decree  directing  an  exe- 
cutor or  admiDistrator  to  pay  his  debt,  as  prescribed  in 
article  first  of  title  fourth  of  this  chapter. 

§  8676*  Where  a  temporary  administrator  is  appointed,  l  Bern.  0 
in  consequence  of  a  contest  respecting  a  will  of  real 
property,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  possession  of  real  property,  in  the  same  • 
or  another  county,  which  is  affectea  by  the  will,  and  to 
receive  the  rents  and  profits  thereof.  The  surrogate  may, 
by  an  order,  confer  upou  him  authority  to  lease  any  or  all 
of  the  real  property,  for  a  term  not  exceeding  one  year ;  or 
to  do  any  other  act  with  respect  thereto,  except  to  sell  it, 
which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real 
property.  For  either  of  these  purposes,  he  may  maintain 
or  defend  any  action  or  special  proceeding. 

§  8676.  A  temporary  administrator,  appointed  upon  the 
estate  of  an  absentee,  has  all  the  powers  and  authority 
enumerated  in  the  last  section,  with  respect  to  the  real 
property  of  the  absentee.  His  acts,  done  m  pursuance  of 
thut  authority,  bind  the  absentee,  if  ho  is  living,  or  his  heir 
or  devisee,  if  he  is  dead,  in  the  same  iianner  as  the  acts  of 
an  executor  or  administrator  bind  his  successor. 

§  8677.  Upon  proof,  satisfactory  to  the  surrogate,  that 
the  wife  or  any  infant  child  of  an  absentee,  upon  whose 
estate  a  temporary  administrator  has  been  appointed,  is  in 
such  circumstances,  as  to  require  provision  to  be  made  out 
of  the  estate  for  his  or  her  maintenance,  clothing,  or 
education,  the  surrogate  may  make  an  order,  directing  the 
temporary  administrator  to  make  such  provision  therefor, 
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as  the  surrogate  deems  proper,  out  of  anyiwrsonal  property 
in  his  haDds,  not  needed  for  the  payment  of  debts. 

I  laoo,  Con-  §  8678.  [Am'd  1883.1  A  temporary  administrator,  ap- 
8ol.  Act  pomted  as  prescribed  in  this  article,  must,  within  ten  days 
after  any  money  belonging  to  the  estate  comes  into  his 
hands,  deposit  it  as  prescribed  in  this  section.  Where  he 
•was  appointed  by  the  surrogate's  court  of  any  county  except 
New  York,  it  must  be  deposited  with  a'person,  with  a  bank. 
or  in  a  domestic  incorporated  trust  company,  designated  by 
the  surrogate ;  but  a  natural  pereon  so  designated  as  de- 
pository must  fb^t  file  in  the  surrogate's  office  a  bond  to  the 
surrogate  in  a  penalty  fixed  by  him,  executed  by  the  de- 
pository and  two  sureties,  and  conditioned  to  render  a 
JuiiUiful  account  and  pay  over  all  money  received  b^  liim 
upon  the  direction  of  any  court  of  competent  jurisdiction. 
Where  tiie  temporary  administrator  was  appointed  by  the 
surro^te  of  the  county  of  New  York,  the  money  must  be 
deposited  in  a  domestic  incorporated  trust  company,  having 
its  principal  office  or  place  of  business  in  the  city  of  New 
York,  and  either  specially  approved  by  the  surrogate  or 
designated  in  the  general  rules  of  practice  as  a  depository 
of  funds  paid  into  court 
1 1201,  Con-  S  2679.  If  a  temporary  administrator  neglects  to  make 
•oL  Act  ^  deposit,  as  prescribed  in  the  last  section,  within,  the  time 
therein  limited,  the  surrogate  must,  upon  the  application 
of  a  creditor  or  person  interested  in  the  estate,  accompanied 
with  satisfactory  proof  of  the  neglect,  make  an  order, 
directing  him  to  do  so  forthwith,  or  to  diow  cause  why  a 
warrant  rf  attachment  should  not  issue  against  him.  In 
the  Cou  y  of  New  York,  the  order  must  be  made  return- 
able three  days  after  issuing  it ;  and  it  must  be  served  upon 
the  temporary  administrator,  at  lenst  two  days  before  the 
return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State,  at  his  dwelling  place,  or  hia  office 
for  the  regular  transaction  of  business  in  person ;  or,  if  it 
cannot  be  served  in  either  of  those  methois,  by  serving  it 
in  such  other  manner,  as  the  surrogate  directs.  In  any 
other  county,  it  must  be  made  returnable  within  a  reason- 
able time,  not  exceeding  fifteen  days  after  issuing  it ;  and 
it  must  be  served,  in  uke  manner,  at  least  ten  days  before 
the  return  day  thereof. 

§  2680.  Money  deposited  by  a  temporary  administrator, 
as  prescribed  in  this  article,  cannot  be  withdrawn,  except 
upon  the  order  of  the  surrogate,  a  certified  copy  of  which 
must  be  presented  to  the  depository.  Sucfi  an  c»rder  may 
be  made  upon  two  days'  notice  of  the  application  therefor, 
given  to  all  the  parties  to  the  special  proceeding;  in  which 
the  temporary  administrator  was  appointed,  who  appeared 
therein ;  but  not  otherwise.  ^ 

§  8681.  A  notice  required  to  be  given,  as  prescribed  in 
this  article,  to  a  party  other  tlian  the  temporary  adminis- 
trator, must  be  scrv^  upon  the  attorney  of  the  party  to 
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whom  notice  is  to  be  given ;  or,  if  he  has  not  appeared  bj 
an  attorney,  upon  the  party,  in  like  manner  as  a  notice  may 
be  served  upon  an  attorney  in  a  civil  action,  brought  in  the 
supreme  court.  But  where  the  attorney  or  party  to  be 
served  does  not  reside  in  the  surrogate's  county  ;  or  where 
the  attorney  for  a  party  has  died,  and  no  other  appearance 
for  that  party  has  been  filed  in  the  surrogate's  office  ;  the 
surrogate  may,  by  order,  di^pense  with  notice  to  that 
pcrty  •  or  may  require  notice  to  be  given  to  him,  in  any 
manner  which  he  thinks  proper. 

§  8688.  Section  two  thousand  five  himdred  and  ninety- 
three  of  this  act  does  not  affect  any  proceeding  in  favor  of 
or  against  an  executor,  or  an  admmistrator  in  chief,  where 
a  temporary  administrator  of  the  same  estate  has  been  ap- 
pointed, except  as  otherwise  prescribed  in  section  two 
thousand  six  hundretl  and  peventy-tlirce  and  section  two 
thousand  six  hundred  and  seventy -four  of  this  act. 

§2683.  Each  provision  of  this  chapter,  imposing  a  21>em.s«i 
duty  or  liability  upon  a  temporary  administrator,  appointed 
upon  the  estate  of  a  decedent,  or  his  sureties ;  or  conferring 
upon  the  surrogate  power  or  authority  with  respect  to  such 
a  temporary  feminist rator,  or  his  sureties ;  applies  to  a 
collector  or  special  administrator,  appointed  before  this 
chapter  takes  effect,  and  his  sureties ;  except  so  far  as  it  is 
repugnant  to  the  provisions  of  law  in  force,  when  the  col- 
lector or  special  administrator  was  appointed,  or  to  the 
letters  issued  to  him. 

ARTICLE  SIXTH. 

REVOCATION  OF  Letters  Testamentary  and  Letters 

OP  Administration. 

%  8084.  Beyocatlon  of  letters,  upon  $  S689.  Application  by  executor. 

proof  of  wllJ.or  revoca-  etc.,  for  revf  cation  of 

tion  of  probate,  etc.  letters. 

2G85.  Reyocaf ion  of  letterH  for  2690   Proceedines  thereupon. 

(liMnalification,      mio-  8691.  In  what  casch  letters  may 

conduct,  etc.  be  revoked  withoat  a 

SC88.  Petition;    citation  there-  citation. 

upon.  2698.  Remaining  executors  may 

9887.  Hearing;;  decree.  act,  where letttrrs uf  one 

S6b8.  Decree  not  to  alfect  testa-  revoked. 

mentary  truets .  9003.  In  other  coses,  successor 

to  be  appointed. 

S  8684.  Where,  after  letters  of  administration,  on  the  T9Hun,  870 

ground  of  intestacy,  have  been  en-anted ,  a  will  is  admitted 

ta  probate,  and  letters  are  issued  tliereiipon  ;  rr  where, 

after  letters  have  been  issued  upon  a  will,   thr  probate 

thereof  is  revoked,  or  a  subsequent  will  is  admitted  to 

probate,  and  letters  are  issued    thereupon ;    the  decree, 

ii^Dting  or  revoking  probate,  must  i evoke  the   former 

letters. 

§  8685.  In  either  of  the  follo\vin^  cases,  a  creditor,  or  2  Dem.  90t 
person  interested  in  the  estate  of  a  decedent,  may  present,   ^  ^d.  89. 
to  the  surrogate's  court,  from  which  letters  were  issued  to 
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ftn  executor  or  administrator,  a  written  petition,  duly  veri- 
fied, praying  for  a  decree  revoking  those  letters  ;  and  that 
the  executor  or  administrator  may  be  cited  to  show  cause, 
why  a  decree  should  not  be  mado  accordingly : 

1.  Where  the  executor  or  administrator  was,  when  let- 
ters were  issued  to  him,  or  has  since  become,  incompetent, 
or  disqualified  bv  law  to  act  as  such ;  and  the  grounds  of 
the  objection  dia  not  exist,  or  the  objection  was  not  taken 
by  the  petitioner,  or  a  person  whom  he  represents,  upon 
the  hearing  of  the  application  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  assets  in  his  hands,  or  Inve^ed 
money  in  securities  unauthorissed  by  law,  or  otherwise 
improvidently.  managed  or  injured  the  property  committed 
to  his  charge ;  or  by  reason  of  other  misconduct  in  the 
execution  of  his  office,  or  dishonesty,  drunkenness,  im- 
providence, or  want  of  understanding ;  he  is  unfit  for  the  due 
execution  of  his  office. 

8.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate, 
contained  in  a  decree  or  order;  or  any  provision  of  law, 
relating  to  the  discharge  of  his  duty. 

4Dein.  894.  4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances 
are  such,  that  they  do  not  afford  adequate  security  to  the 
creditors  or  persons  interested,  for  the  due  administration 
of  the  estate. 

6.  In  the  case  of  an  executor,  where  he  has  removed  or 
is  about  to  remove  from  the  State,  and  the  case  is  not  one, 
where  a  non-resident  executor  would  be  entitled  to  letters 
without  giving  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  contingency,  which  has 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed 
upon  the  estate  of  an  absentee,  where  it  is  shown  that  the 
absentee  has  returned  ;  or  that  he  is  living,  and  capable  of 
returning  and  resuming  the  management  of  his  affairs  ;  or 
that  an  executor,  or  an  administrator  in  chief  has  been 
appointed  upon  his  estate ;  or  that  a  committee  of  his 
property  has  been  appointed  by  a  competent  court  of  the 
State. 

tDem.488.  §  S686.  A  petition,  presented  as  prescribed  in  the  last 
section,  must  set  forth  the  facts  and  circumstances,  showing 
that  the  case  is  one  of  those  therein  specified.  Upon  proof, 
by  affidavit  or  oial  testimony,  satisfactory  to  the  surrogate, 
01  the  truth  of  the  alle^tions  contained  in  the  petition,  a 
citation  must  be  issued  according  to  the  prayer  thereof ; 
except  that,  where  the  case  is  within  subdivision  fifth  of  the 
ll^t  section,  and  the  executor  has  given  a  bond,  as  prescribed 
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In  article  first  of  this  title,  the  surrogate  may,  in  his  dls- 
cretioQ^  entertain  or  dccliuo  to  entertain  the  applicaticii. 

g  268  7,  Upon  the  return  of  ::  citation,  issued  ri  pre* 
scribed  in  the  last  section,  if  the  objections,  or  any  of  tl:c:a, 
aie  established  to  the  surrogate's  satisfaction,  he  must  make 
a  decree,  revoking  the  letters  issued  to  the  person  com- 
plained of.  But  the  surrogate  may,  in  his  discretion,  dis- 
miss the  proceedings,  upon  such  terms,  as  to  costs,  as 
justice  requires,  and  may  allow  the  letters  to  remain  unre- 
voked, in  either  of  the  following  cases : 

1.  \Vhere  the  case  is  within  subdivision  third  of  the  last 
section  but  one,  if  the  direction  of  the  surrogate  or  the 
])rovi8ion  of  law  is  obeyed,  and  suitable  amends  made  to 
each  person  injured  by  the  neglect  or  refusal  to  obey  it. 

2.  \\'bere  the  case  is  within  subdivision  fourth  of  that 
sef^'tion,  if  the  person  cited  is  entitled  to  letters,  notwith- 
standing the  false  suggestion. 

8.  Where  the  case  is  within  subdivision  fifth  of  that  itfN.T.379 
section,  if  the  executor  gives,  within  a  reasonable  time, 
not  exceeding  five  days,  a  bond,  as  prescribed  in  article 
first  of  this  tide. 

%  2688.  Where  an  executor  or  administrator  is  also  a 
testamentary  trustee,  a  decree  revoking  his  letters  does  not 
affect  his  power  or  authority  as  testamentary  trustee,  except 
in  the  case  specially  prescribed  for  that  purpose,  in  title 
oixth  of  this  cnapter. 

g  2689.  An  executor  or  administrator  may,  at  any  time,  4  Dem.  9SL 
present  to  the  surrogate's  court  a  written  petition,  duly  veri-  "^^  ^"°«  *'•• 
iiod,  praying  that  his  account  may  be  judicially  settled ; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters, 
and  discharging  him  accordingly ;  and  that  the  same  per- 
sons may  be  cited  to  show  cause,  why  such  a  decree  should 
n:>t  be  made,  who  must  be  cited  upon  a  petition  for  a  judi- 
cial settlement  of  his  account,  as  prescribed  in  article  second 
of  tlt-e  fourth  of  this  chapter.  The  petition  must  set  forth 
the  facts  upon  which  the  application  is  founded ;  and  it 
nmst,  in  all  other  respects,  conform  to  a  petition  praying 
for  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator.  The  surrogate  may,  in  his  discretion,  en- 
tertain or  decline  to  entertain  the  application. 

§  2690.  If  the  surrogate  entertains  on  application,  made  41><>in.  les. 
as  prescribed  in  the  last  section,  the  proce^ingn  therenp^n  ^^  **^' 
must  be,  in  all  respects,  the  same,  tis  upon  a  i^ctition  for  a 
judicial  rcttlement  of  tho  petitioner's  account ;  except  that, 
upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufiicient  reaso.is  exist  for  granting  the  prayer  of 
the  petition.  If  he  determine  that  they  cxiFt,  he  must 
make  an  order  occordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  dischaiired.  Upon  his 
Cully  accounting,  and  paying  over  all  money  which  is  found 
to  l:o  due  xTom  hhi  to  th:  estate,  and  deliverin2:  over  aU 
bcoki,  ;)r.pc!3,  r.qc-  othc  .*  ;'ro;)ertv  ^1  the  estate  in  his  hands. 
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either  into  the  surrogate's  court,  or  in  such  a  manner  as  the 
surrogate  directs,  a  decree  may  be  made,  revoking  the  peti- 
tioners letters,  and  discharging  him  accordingly. 

§  2691.  In  either  of  the  following  cases,  the  surrogate 
must  make  a  decree,  revoking  letters  testamentary  or  letters 
of  administration,  issued  from  his  court,  without  a  petition 
or  the  issuing  of  a  citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  b 
not  a  resident  of  the  State,  or  is  absent  therefrom ;  and, 
upon  being  duly  cited  to  account,  neglects  to  appear  upon 
the  return  of  the  citation,  without  showing  a  satisfactory 
excuse  therefor ;  and  the  surrogate  has  not  sufficient  reaaon 
to  believe  that  such  an  excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case 
i              prescribed  hy  law,  cannot  be  personaDy  served  upon  him, 

by  reason  of  his  having  absconded  or  concealed  himself. 

8.  Where,  by  reason  of  his  default  in  returning  an  in- 
ventory, such  a  person  has  remained,  for  thirty  days,  com- 
mitted to  jail,  unde**  the  surrogate's  order,  granted  in  pro- 
ceedings taken  as  prescribed  in  section  two  thousand  seven 
hundr^  and  fifteen  of  this  act. 
<^  4.  In  the  case  of  a  temi>orarv  administrator,  where  an 

order  has  been  made  and  served,  as  prescribed  in  section 
two  thousand  six  hundred  and  seventy-nine  of  thia  act, 
directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attachment  should  not  issue  against  him ;  and  a 
warrant  of  attachment,  issued  thereupon,  has  been  letuimed 
not  served  upon  him. 

^  K.  T.  1.  §  2692.  Where  one  of  two  or  more  executora  or  admin- 
istrators dies,  or  becomes  a  lunatic,  or  is  convicted  of  an 
infamous  offence,  or  become^  otherwise  incapable  of  dis- 
charging the  trust  reposed  in  him ;  or  where  letters  are 
revoked  with  respect  to  one  of  them,  a  successor  to  the  per- 
son, whose  letters  are  revoked,  shall  not  be  appointed^  ex- 
cept where  such  an  appointment  is  necessary,  In  order  to 
comply  with  the  express  terms  of  a  will ;  but  the  others 
may  proceed  and  complete  the  administration  of  the  estate^ 
pursuant  to  the  letters,  and  may  continue  any  action  or 
special  proceeding,  brought  by  or  against  alL 

m  Rcdf.  809.  §  8693.  {Am'd  1889.]  When  all  the  executors  or  all  the 
4  Dem.'  487.*  administrators,  to  whom  letters  have  been  issued,  die  or  be- 
13  HiM.  472.  come  incapable,  as  prescribed  in  section  two  thousand  aix 
hundred  and  ninety-two,  or  the  letters  are  revoked  as  to  all  of 
them,  the  surrogate  must  ^rant  letters  of  administration  to 
one  or  more  persons  as  theur  successors,  in  like  manner  as 
if  the  former  letters  had  not  been  issued ;  and  the  proceed- 
ings to  procure  the  grant  of  such  letters  are  the  same,  and 
the  same  security  s&U  be  required,  as  in  a  case  of  intes- 
tacy, except  that  the  surrogate  may,  in  his  discretion,  in 
case  where  the  estate  has  been  partially  administered  upon 
by  the  former  representative  or  representatives,  tx  as  the 
penalty  of  the  bond  to  be  given  by  such  successor  or  suo- 
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cesflors,  a  sum  not  less  than  twice  the  value  of  the  asMti  of 
the  estate  remainiDg  unadministered* 

ARTICLE  SEVENTH. 
FoBSiaN  Wills  ;  Ancillaky  Lettebs. 


i  MM.  Testamentaiydlspoflltloiu; 
what  law  goverDii. 

1005.  Ancillary  let! era  upon  for- 
eign prol>Bte. 

8C96.  Id.;  upon  forei^  grant  of 
administration. 

8607.  To  whora  ancillary  letters 

granted. 

8606.  Petition ;  cttatfoo. 

8  09.  HeaiinK;  security. 

8700.  Persons  acting  under  aa> 


ciliary  lettersmnst  txaii#> 

mit  assets. 
I  2701.  Id.:  when   tbey  may  be 

directed  to    pay,  etc., 
^^       without  transmiSi^ion. 
8708.  Id.  ;  r^eneml  powers  and 

dcties. 
8708.  RecoTding  wills  prored  in 

other  nateff,  etc. 
8701  Papers  recorded,  etc.;  how 

aathenticaied. 


8  Civ.  LVa 
880. 


§  8694.  The  validity  and  effect  of  a  testamentary  dis- 
position of  real  property,  situated  within  the  Btate,  or  of  an 
interest  in  real  property  so  situated,  which  would  descend 
to  the  heir  of  an  intestate,  and  the  manner  in  whicli  such 
property  or  such  an  interest  descends,  where  it  is  not  dis- 
.posed  of  by  will,  are  regulated  by  the  laws  of  the  State» 
without  regard  to  the  residence  of  the  decedent  Except 
where  special  provision  is  otherwise  made  bv  law,  ttxe 
validity  and  effect  of  a  testamentary  disposition  of  any 
other  property  situated  within  the  State,  and  the  ownership 
and  disposition  of  such  propertv,  where  it  is  not  disposed 
of  by  will,  are  regulated  by  the  laws  of  the  State  or  country, 
of  which  the  decedent  was  a  resident,  at  the  time  of  his 
death. 

§  2695.  [Am'd  1888.]  Where  a  w!ll  of  personal  property  6  Bedf.  tol 
made  by  a  person  who  resided  without  this  State  at  the  time  !<!•  888. 
of  the  execution  thereof  or  at  the  time  of  his  death,  has 
been  admitted  to  probate  within  the  foreign  country,  or 
within  the  State  or  the  Territory  of  the  United  States, where 
it  was  executed,  or  where  the  testator  resided  at  the  time  of 
his  death,  the  surrogate's  court  having  jurisdiction  of  the 
State,  must,  upon  an  application  made  as  prescribed  in  this 
article,  accompanied  by  a  copy  of  the  will,  and  of  the  for- 
eign letters,  if  any  have  been  issued,  authenticated  as 
prescribed  in  this  article,  record  the  will  and  the  foreign 
letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed, 
as  the  case  requires. 

§2696.  [Am'd  1881, 1888.]  Upon  application  by  the  7*  Hun,  au 
party  entitled  as  hereinafter  provided,  or  bv  his  duly 
authorized  attorney-in-fact  made  as  prescribed  in  this  arti- 
cle, to  a  surrogate's  court  having  Jurisdiction  of  the  estate^ 
and  upon  the  presentation  of  a  copy,  authenticated  as  pre- 
scribed in  this  article,  of  letters  of  administration  upon  the 
estate  of  a  decedent  who  resided  at  the  time  of  his  death 
without  this  State  but  within  the  United  States,  granted 
within  the  State  or  Territory  where  the  decedent  so  resided. 


1  ciT.  Fia 

8M. 

8Dem.408. 
16  Civ.  Prob 
880. 
126N.T.40a 
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or,  in  cases  whete  the  decedent,  at  the  time  of  his  death, 
resided  without  the  United  States,  upon  the  presentation 
to  such  surrogate's  court,  of  satisfactoiy  proof  that  the 
party  so  applying,  either  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  possession,  in  the  foreign  country, 
of  the  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  copy  of  such  foreign  letters  so  authen- 
ticated, or  such  proof,  is  so  presented,  must  issue  ancillary 
letters  of  administration  in  aocorduice  with  such  applica- 
tion, except  in  the  following  cases  : 

1.  Where  ancillary  letters  have  been  previously  issued, 
as  prescribed  in  the  last  section, 
i  Bern.  sso.  2.  Where  an  application,  for  letters  of  administration 
upon  the  estate,  has  been  made  by  a  relative  of  tbe  decedent, 
who  is  legally  competent  to  act,  to  a  surrogate's  court  of 
this  State,  having  jurisdiction  to  grant  the  same ;  and  letters 
have  been  granteid  accordingly,  or  the  application  has  not 
been  finally  disposed  o£ 

g  £697.  [Am*d  1881.1  Where  the  will  specially  appoints 
one  or  more  persons  as  tne  executors  thereof,  with  respect 
to  personal  property  situated  within  the  State,  the  ancillary 
letters  testamentary  must  be  directed  to  the  persons  so  ap- 
pointed, or  to  those  who  are  competent  to  act  and  qualify. 
If  all  are  incompetent,  or  fail  to  qualify,  or  in  a  case  where 
such  an  appointment  is  not  made,  ancillary  letters  testa- 
mentary, or  ancillary  letters  of  administration,  issued  as 
prescribed  in  this  article,  must  be  directed  to  the  person 
named  in  the  foreign  letters  or  to  the  person  otherwise  en 
titled  to  the  possession  of  the  personal  property  of  the  de- 
cedent, unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  b^  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as 
aforesaid  ;  or,  if  there  are  two  or  more,  by  all  who  have 
qualified  and  are  acting ;  and  also  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  authorizing  the  petitioner  to  receive  such  ancillary 
letters,  in  which  case  the  surrogate  must,  if  the  petitioner  is 
a  fit  and  competent  person,  issue  such  letters  directed  to 
him.  W^here  two  or  more  persons  are  named  in  the  foreign 
letters,  or  in  an  instrument  executed  as  prescribed  in  this 
section,  the  ancillary  letters  may  be  directed  to  either  or 
any  of  them,  without  naming  the  others,  if  the  others  fail  to 
qualify,  or  if,  for  good  cause  shown  to  the  surrogate's  sa- 
tisfaction, the  decree  so  directa 

1^  CIt.  Pro,       [  >  2 6  08.  An  application  for  ancillary  letters  testamentary', 
***"  or  ancillary  letters  of  administration,  cis  prescribed  in  this 

article,  must  be  made  by  petition.  Upon  the  presentation 
thereof,  the  surrogate  must  ascertain,  to  his  satisfaction, 
whether  anv  creditors,  or  persons  claiming  to  be  creditors, 
of  Che  deceaent  reside  withm  the  State ;  and  ii  so,  the  name 
and  Tesidcnce  of  each  creditor,  or  person  claimlngto  be  a 
creditor^  so  far  as  the  same  can  be  ascertained.    He  must 
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thereupon  issue  a  citation,  directed  to  each  person  whose 
name  and  residence  have  been  so  ascertained  ;  and  also  di- 
rected generally  to  all  creditors,  or  persons  claiming  to  be 
creditors,  of  the  decedent.  Any  such  person,  although  not 
cited  by  his  name,  may  appear  and  contest  the  application, 
and  thus  make  himself  a  party  to  the  special  proceeding. 

§  8699.  Upon  the  return  of  the  citation,  the  surrogate  128  N.  T.'Ta 
must  ascertain,  as  nearly  as  he  can  do  so,  the  amount  of 
debts  due,  or  claimed  to  be  due  from  the  decedent  to  re- 
sidents of  the  State.  Before  ancillary  letters  are  issued,  the 
person,  to  whom  they  are  awarded,  must  qu^fy,  as  pre- 
scribed in  article  fourth  of  this  title,  for  the  qualification 
of  an  administrator  upon  the  estate  of  an  intestate ;  except 
that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
surrogate,  be  in  such  a  sum,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  residents  of 
the. State,  as  will,  in  the  surrogate's  opinion,  effectually 
secure  the  payment  of  those  debts ;  or  the  sums  which  the 
resident  creditors  will  be  entitled  toreoeive,  from  the  per- 
sons to  whom  the  letters  are  issued,  upon  an  accounting 
and  distribution,  either  ¥nthin  the  State,  or  within  the  ju- 
risdiction where  the  principal  letters  were  issued. 

§  8700.  The  person  to  whom  ancillary  letters  are  issued, 
as  prescribed  in  this  article,  must,  unless  otherwise  direct^ 
in  the  decree  awarding  the  letters ;  or  in  a  decree  made 
upon  an  accounting  ;  or  by  an  order  of  the  surrogate,  made 
during  the  administration  of  the  estate ;  or  b^'  the  judgment 
or  order  of  a  court  of  record,  in  an  action  to  which  that 
person  is  a  party  ;  transmit  the  money  and  other  personal 
property  oi  the  decedent,  received  by  him  after  the  letters 
are  issued,  or  then  in  his  hands  in  another  capacity,  to  the 
state,  territory,  or  country,  where  the  principal  letters  were 

f  ranted,  to  be  disposed  of  pursuant  to  the  laws  thereof, 
loney  or  other  property,  so  transmitted  by  him,  at  any 
time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

§  8701.  The  surrogate's  court,  or  any  court  of  the 
State,  which  has  jurisdiction  of  an  action  to  procure  an  ac- 
counting, or  a  judgment  construing  the  will,  may,  in  a 
proper  case,  by  its  judgment  or  decree,  direct  a  person,  to 
whom  ancillary  letters  are  issued  as  prescribed  in  this  ar- 
ticle, to  pay,  out  of  the  money  or  the  avails  of  the  property, 
receivedby  him  under  the  ancillary  letters,  and  with  which 
he  18  chargeable  upon  his  accounting,  the  debts  of  the  de- 
cedent, due  to  creditors  residing  within  the  State ;  or,  if 
the  amount  of  all  the  decedent's  debts,  here  and  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property 
applicable  thereto,  to  pay  such  a  sum  to  each  creditor,  re- 
siding within  the  State,  as  equals  that  creditor's  share  of 
all  the  distributable  assets,  or  to  distribute  the  same  among 
legatees  or  next  of  kin,  or  otherwise  dispose  of  the  same* 
as  justice  requires. 
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T6HQXI,  154.  ^8708.  TheproYlsionsof  this  cbaptei;,  relatiiig  to  the 
ri^ts,  powers,  duties,  and  liabilities  of  an  executor  or  ad- 
nunistrator,  apply  to  a  person  io  whom  ancilhuy  letters 
are  granted,  as  prescribed  in  this  article ;  except  those  con- 
tained in  title  fliih  tliereof ;  or  where  ^)ecial  provision  la 
otherwise  made  in  this  article  ;  or  where  a  contrary  intent 
is  expressed  in,  or  plainly  to  be  inferred  from,  the  oon- 
text. 

fl  ct7.  Pfo.      §  2708.    Reeording  wiUs  proved  in  other  states,  ete. 

Sh  Mr  t^*"*<*  1«88,  1897,  amendment  to  take  effect  iieptember  1,  18^7.] 
a  Bun,  887.  —Where  real  property  situated  wit.iin  this  state  or  an  inter- 
est therein,  is  devised,  or  made  subject  to  a  power  of  dis- 
position, by  a  will,  duly  ezeonted  in  conforiuitjr  with  t:.e 
laws  of  this  state,  of  a  person  who  was,  at  the  time  of  his 
death,  a  resident  elsewhere  within  the  United  States,  and 
such  will  has  been  admitted  to  probate  withiu  any  stable  or 
territory  of  the  United  StHtes  and  U  filed  or  recorded  in  the 

g roper  office  as  prescribed  by  the  laws  of  that  st  .t  >  or  terri- 
)ry,  a  copy  of  such  will  or  of  the  recorii  thereof  hnd  of  the 
proofs  or  of  the  record  thereof,  or  if  the  proofs  are  not  on 
nle  or  recorded  in  snch  office,  of  any  statement,  on  file  or 
recorded  in  such  office,  of  the  substance  of  the  proofe, 
authenticated,  a^  prescribed  in  this  article,  or  if  no  proofs 
and  no  statement  of  thtf  substance  of  the  proofo  be  on  file  or 
recoriled  in  such  office,  a  copy  of  such  will,  or  of  the  record 
thereof,  authenticated  as  prescribed  in  this  article,  aocom- 
panied  by  a  certificate  tl.Rt  no  proofs  or  statement  of  the 
substance  of  proofs  of  such  will,  are  or  is  on  file,  or  recorded 
in  such  office,  made  and  likewise  authenticated  as  presoribed 
iu  this  article,  may  be  recorded  in  the  office  of  the  surrogate 
of  any  county  of  this  state,  where  snch  real  property  is 
situated  ;  and  such  record  in  the  office  of  such  surrogate,  or 
an  exemplified  co  y  thereof,  shall  be  presumptive  evidence 
of  snch  will,  and  of  the  execution  thereof,  in  any  action  or 
special  proceeding  reUtin^  to  such  real  property. 

§2704.  Papers  recorded,  etc.;  how  authenticated. 
[Am^d  1888, 1897,  ammendmiBht  io  take  effect  September  1,  1897,] 
— To  entitle  a  copy  of  a  will  admitted  to  probate  or  letters 
testamentary  or  of  letters  of  administration,  granted  in  any 
other  state  or  in  any  territory  of  the  United  States,  and  of 
the  proofs  or  of  any  statement  of  the  substance  of  the  proofs 
of  any  snch  >»ill,  or  of  the  record  of  nny  such  will,  leiters, 
proofs  or  statement,  to  be  recorded  or  used  in  this  state  as 
provided  in  this  article,  such  copy  must  be  uuthenticated  by 
the  seal  of  the  court  or  officer  by  which  or  by  whom  such 
A?ill  waa  Admitted  to  probate  or  such  letters  were  granted, 
or  having  the  unBt«>dy  of  the  same  or  of  the  record  thereof,  and 
the  signature  of  a  judge  of  snch  court,  or  the  signature  of 
such  officer  and  of  the  clerk  of  such  court  or  officer,  if  any  ; 
and  mr.st  be  further  anth  ntic  t  d  by  a  cer.ificate  under  the 
great  or  principal  seel  of  t»uch  state  or  territory,  an  the  8<g« 
/  n  turo  of  the  officer  who  has  the  custody  of  such  seal,  to  ihe 

effect  that  the  coart  or  officer  by  which  or  whom  such  will 
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was  admitted  to  probate  or  such  letters  were  granted,  was 
daly  authorized  by  the  laws  of  saoh  state  or  territory  to 
admit  saoh  will  to  probate  or  to  grant  s  ch  letters  ;  that  the 
will,  or  letters,  or  records,  the  accompanying  copy  of  which 
is  80  authenticated,  is  or  are  kept  pursuant  to  those  laws,  by. 
snch  conrt  or  by  the  officer  who  aithenticated  such  copy  ; 
that  the  seal  of  s  'ch  court  or  officer  affixed  to  snch  copjis 
genuine,  and  that  the  officer  making  such  certificate  under 
such  seal  of  such  stato  or  territory  verily  b  lieyes  that  <  ach 
of  the  signatures  attesting  such  copy  is  genuine ;  and  to 
entitle  any  cerlificate  concerning  proofs  ac.  ompanyiug  the 
copy  of  the  will  or  of  the  record  so  authenticated,  to  be 
recorded  or  used  in  this  state,  as  provided  in  this  article, 
such  certificate  must  be  under  the  seal  of  the  court  or  officer 
by  which  or  whom  such  will  was  admitted  to  probate,  or 
having  the  cuntodv  of  such  will  or  record,  r.nd  the  signature 
of  a  judge  or  the  clerk  of  such  conrt,  or  the  signature  of  such 
officer,  authenticated  by  a  certificate  under  such  great  or 
principal  seal  of  such  state  or  te  ritory,  and  the  signature  of 
the  officer  having  the  custody  thereof,  to  the  effect  that  (he 
seal  of  the  court  or  officer  affixed  to  such  certificate  concern 
ing  proofs  is  genuine,  and  that  such  officer  making  such 
certificate  under  snch  seal  of  such  state  or  territory,  verily 
believes  that  the  signature  to  such  certificate  cosier  ruing 
proofs  is  genuine.    To  entitle  a  copy  of  a  will  admitted  to 
probate  or  of  letters  testameutery  or  of  letters  of  admin- 
istration granted  in  a  foreign  country,  and  of  the  proofs  or 
of  any  stetemr  nt  of  the  substance  of  the  proofs  of  any  such 
will  or  of  the  record  of  any  snch  w>ll,  letters,  proofs  or  state- 
ment to  be  recorded  or  used  la  this  state  as  provided  in  this  • 
article,  su'^h  copy  must  be  authenticated  by  the  seal  of  the 
court  or  officer  hv  which  cr  by  whom  snch  will  so  admitted 
to  probate  or  su'^h  letters  were  granted  or  having  the  custody 
of  the  same  or  of  the  record  thereof  and  the  signature  of  a 
ju  Ige  of  such  court  or  the  signature  of  such  officer  and  of 
the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further 
authenticated  by  a  certificate  under  the  principal  seal  of  the 
dApnrtment  of  foreign  affdirs  or  the  department  of  justice 
of  su  -h  foreign  country  and  the  signature  of  the  officer  who 
has  the  custody  of  such  seal  to  the  effect  that  the  seal  or 
officer  by  which  or  by  whom  such  will  was  admitted  to  pro- 
bate  or  such  Utters  were  granted  was  duly  authorized  by  thd 
laws  of  such  foreign  country  to  admit  such  will  to  probate 
or  to  grant  HUuh  lett  rs;  that  the  will,  letters  or  records,  the 
accouipan}  ing  copy  of  which  is  so  authenticated  is  or  are 
keptpurBuant  to  those  laws  by  such  court  or  by  the  offic6r 
who  aatheuticatea  such  co  y  and  that  the  s  al  of  such  court 
or  officer  affisced  to  such  copy  is  genuine.     That  the  officer 
making  snch  certificate  unuer  such  seal  of  the  department 
of  foreign  affairs  or  of  the  department  of  justice  of  such 
foreign  country  verily  believes  that  each  of  the  siguatures 
attesting  such  copy  is  genuine  and  the  seal  ot  such  depurt- 
ment  of  foreij^n  atlairs  or  department  of  justice  of  such 
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foreign  couDtry  and  the  signninre  of  the  officer  haying  the 
custody  of  such  seal  shall  be  attested  by  a  United  States 
consul  and  t>  entitle  any  certifioate  concemiDg  proofs 
acxsompanylng  the  copy  of  the  vill  or  of  the  record  so 
anthenticated  to  be  recorded  or  used  in  this  state  as  proTided 
ia  this  article,  itaoh  certificate  concerniDg  proofs  must  be 
sitnilnrly  authenticated  and  attested. 

§  8706.  [Hefbaiad.] 

TITLE  IV. 

Proceedings   hy   or   against   an     exeeuior  or   administraior, 
iouckvig  the  administration  and  seUltment  of  the  eskUe. 

Abticub  1.  Aid,  supervision,  and  control,  of  an  executor  or 
administrator. 
2.  Acoounting;  and  settlement  of  the  estate. 

ARTICLE  FIBST. 

Aid,    Supbrvision,    and    Contbol    of    an    Eibcutoe    ob 

Administbatob. 


I  2706.  Liability  of  persona  nn- 
authorized  to  act  as 
ezecators  or  admlnis- 
traton. 

2707.  Pr<H5eedlng8    to  discover 

property   withheld. 

2708.  Order;  aerricQ  of  citation 

and  order;  officers  who 
may  act  in  surrogate's 
absence. 

2709.  Examination  and  decree. 

2710.  Security  to  prevent    de- 

cree; warrant  to  seize 
property. 

2711.  Inventory; appraisers;  ap- 

pointment of  and  ap- 
praisal. 


2712.  Assets;       what      to     be 

deemed. 

2713.  Id. ;  exemption  for  widow 

and  children. 

2714.  Inventory;  contents  of. 

2716.  Id.;  return  of. 
2719  Id;  how  compelled. 

2717.  Sale  of  personal  property 

to  pay  debts  and  lega- 
cies. 
27Y8.  Ascertainment    of  debts. 

2719.  Payment  of  debta. 

2720.  Apportionment  of  rents, 

annuities     and      divi- 
dends. 

2721.  Payment  of  legacies. 


r 
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§  2706.  [Am*d  1886,  1893.]  Every  person  becoming 
Ii08s(»Hsed  of  property  of  a  testator  or  intestate,  without  be- 
in^  thereto  duly  authorized  as  executor  or  administrator, 
(•r  with  out  authority  from  the  executor  or  administrator,  is 
liable  to  account  for  the  full  value  of  such  property  to  every 
person  entitled  thereto,  and  shall  not  be  allowed  to  retain, 
or  deduct  therefrom' any  debt  due  to  him. 


26  Han.  321. 
16  Week. 
Dig.  118. 
2Dem.  396. 
8  Id.  202. 

1  Civ.  Pro. 
876. 

16  N.  Y. 
State  B^p. 
449. 
6Dem.  371. 

27  N.  Y. 
State  Rep 

128. 
77  Htm,  666. 


§  2707-  [Am*d  1893.]  An  executor  or  administrator 
may  present  to  the  surrogate's  court,  from  which  letters 
were  issued  to  Mm,  a  written  petition,  duly  verified,  setting 
f  trti),  on  knowledge  or  intormation  and  belief,  any  facts 
tending  to  show  that  money  or  other  perftonal  property 
which  should  be  delivered  to  the  petitioner,  or  included 
in  an  inventory  or  appraisal,  is  in  the  possession,  under 
t  e  control  or  within  the  knowledge  or  information 
of  a  parson  who  withholds  the  same  from  him ;  or 
who  refuses  to  impart  knowledge  or  information  he 
may  have  concerning  the  same,  or  to  diseloRe  any 
olher  fact  which  will  aid  such  executor  or  administrator 
i  1  nnikihg  discovery  of  such  property,  so  that  it  can  not 
be  inventoried  or  appraised,  and  praying  an  inquiry  re- 
specting it,  and  that  the  person  complained  of  may  be 
cited  t  >  attend  the  inquiry  and  be  examined  accordingly. 
The  petition  may  be  accompanied  with  an  affidavit  or  other 
evidence,  written  or  oral,  tending  to  support  the  allega- 
tions thereof.  It  the  surrogate  is  satisfiid,  on  the  papers 
so  presented,  that  there  are  reasonable  grounds  for  the 
inquiry,  he  must  issue  a  citation  accordingly  ;  which  may 
be  made  returnable  forthwith,  or  at  a  fuiure  time  fixed 
by  the  surrogate,  and  may  be  served  at  any  lime  before  the 
hearing.  Where  the  person,  or  any  of  the  persons,  to  be 
cit*>d,  does  not  reside,  or  is  not  within  tne  county  of  the 
surrogate,  the  citation,  in  the  surrogate's  discretion,  may 
require  him  to  appear  at  a  specified  time  and  place  with- 
in the  county  where  he  resides  or  is  served,  before  a 
Judge,  a  justice  of  Uie  peace,  or  a  referee,  designated  in  the 
citation,  or  before  the  surrogate  of  that  county. 


§  2708.  [Am'd  1893,  1895,  amendment  to  iak".  effect  Jan- 
uary 1,  1896.]  The  surrogate  must  annex  to  or  indorse  upon 
th '.  citation  an  order  requiring  the  party  cited  to  attend,  per- 
sonally, at  the  time  and  place  therein  specified.  The  cita- 
tion and  order  must  be  personally  served,  and  service  there- 
of is  ineffe.  tual  unless  it  is  accompanied  with  pAyment  or 
tender  of  the  sum  required  by  law  to  be  paid  or  tendered  to 
a  wiuiCKS  who  is  subpoenaed  to  attend  a  tri.J  in  the  supreme 
coui  t.  A  failure  to  attend  as  required  by  a  citation  and  or- 
der personally  served,  may  be  punished  as  a  contempt  of  the 
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court.  If  the  snrrognte  is  absent,  the  petition  may  be  pre- 
sented to  the  county  judge,  the  special  county  judge,  or  the 
special  surrogate,  or  to  a  justice  of  the  snpreme  court,  or, 
except  in  New  York  or  Kings  county,  to  the  niayor  or  re- 
corder of  A  city  within  the  surrogate's  county.  The  officer 
to  whom  it  is  so  presented  h^s  the  same  power  as  the  sor- 
legate  with  respect  to  all  the  proceedings  and  must  iHSue  a 
citation  and  an  order,  returnable  before  him  as  prescribed  in 
this  and  the  last  strction.  He  may  at  any  stage  of  the  pro- 
ceedings make  an  order  transferring  them  to  the  surrogate, 
who  must  complete  them  in  like  manner  as  if  he  had  ihsued 
the  citation. 

§  2709*  [^4m'<i  1893.]  On  the  attendance  of  a  person 
to  whom  a  citation  is  issued,  as  prescribed  in  this  article,  he  '^'^  ^^°>  ^^ 
must  be  s>A'orri  to  answi  r  truly  all  q  estions  put  to  him, 
touching  the  inquiry  prayed  for  in  the  petition  ;  and  he 
may  be  examined  fully  and  iit  large  re  pecting  property  of 
the  decedent,  or  (f  which  the  d<  cedent  had  possession  at 
the  time  of,  or  within  two  years  befor»*,  his  death.  A  re- 
fusal to  be  sworn,  or  to  answer  .a  qu'^stion  wliich  the 
officer  conducting  the  ex  iminution  determines  to  be 
proper,  is  punisliable  by  the  officer  or  rtferee  con- 
ducting the  exauiinntion  in  the  same  manner  as 
a  like  refusal  by  a  witness  subpoenaed  to  nttend  a  hearing 
before  t:  e  surrogate.  If  the  pei-son  so  cied  interpope  a 
written  answer,  duly  verified,  that  he  is  tl;e  owner  of  said 
property,  or  entitled  to  the  posseRsion  thereof,  by  virtue 
of  a  lien  ther-  on,  or  special  property  therein,  tlie  surro- 
gate must  dismiss  tb.e  procepdin^:s  ns  to  such  property  so 
claimed.  After  t!ic  exnminntion  of  nil  the  p.iit  es  cit  d  is 
completed,  if  no  such  answer  is  interposed,  unless  one  or 
more  of  them  give  Fecurity  ns  prr scribtd  in  thenext  section, 
eiiher  party  m  y  produce  fuither  evid- nee,  in  like  manner 
and  with  like  effect  as  on  w  trial.  Where  it  appears  to  the 
surrogate  or  other  officer  who  issued  the  citation,  from  the 
examination  and  otln  r  test  mony,  if  any,  thatthere  is  reason 
to  suspect  that  prop*  rty  of  the  decedent  is  withheld  or  con- 
cealed by  the  person  citod,  he  must,  unless  that  person 
gives  security,  as  pr  sorihed  in  the  next  s^^ction,  make  a  de- 
cree, r.citin.(]r  the  ground  of  malving  it,  and  requiring  the 
person  cited  to  deliver  pos^ef-sion  of  the  property  to  the 
petitioner.  'J  he  decree  must  specify  the  sum  of  n  oney  or 
desciibe  the  other  proj  erty.  Where  it  is  made  l»y  an  officer, 
other  than  the  surrogate  or  temporary  si  rrop;nte,  it  must 
be  entered  and  u  ay  be  enforced  as  a  decree  of  the  surrogate's 
court. 

§  2710.  [Am'd  i881,  1893.]  TTie  security  to  be  given, 
as  presciibed  m  the  last  section,  must  he  a  bond  to  the  pe- 
titioner, executed  by  the    erson  cited,  w.th  such  sureties 
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and  in  sach  a  penalty  as  the  snrrogate  approves,  describing 
the  property  or  specifying  the  snm  of  money,  and  condi- 
tioned mat  the  priDcipnl  in  the  bond  will  pay  to  the  obligee 
or  his  Buccessor  ihe  uionoy,  or  that  he  will  deliver  to  him 
the  property,  or  in  default  thereof,  pay  to  the  obligee  the 
fnll  value  of  the  property  and,  in  either  case,  that  he  will 
pay  all  damages  awarded  againnt  him  for  withholding  the 
property,  wheuevtr  it  is  determined  in  an  aoHon  or  special 
proceeding,  to  be  brought  by  the  obligee  or  his  successor, 
that  it  belongH  to  the  estate  of  the  decedent.  On  the  pre- 
sentation of  such  a  bojid,  and  the  paymeut  of  the  rosts,  if 
any,  which  the  surrogate  or  other  officer  awards  to  the  peti- 
tioner within  such  a  time  as  the  surrogate  or  other  officer 
fixes  for  that  purpose,  an  order  must  be  made,  dismissing 
the  proceedings.  Where  the  decree  requires  the  person  cited 
to  deliver  monev,  disobedience  thereto  may  be  punished  as 
a  contempt  of  tne  court.  Where  it  requires  him  to  deliver 
possession  of  other  property,  a  warrant  must  be  issued,  on 
the  application  of  the  petitioner,  directed  to  the  sheriff,  or, 
generally,  to  any  ccnstable  of  the  county,  or  any  marshal  of 
uie  city  where  the  property  may  be  found,  commanding 
him  to  search  for  it;  to  seize  it,  if  it  is  found  in  tbe  posses- 
sion of  the  person  cited  or  his  agent,  or  a  person  deriving 
title  Irom  him  since  the  presentation  of  the  petition,  and 
for  that  purpose,  if  necessary,  to  break  open  any  house  in 
the  day  time;  to  d&liver  the  property  so  seized  to  the  peti- 
tioner; and  to  return  the  warrant  within  Kixty  days  there- 
after. If  the  dec  ree  was  made  bv  the  snrrogate  or  tempo- 
rary surrogate,  the  warrant  must  be  under  the  seal  of  the 
surrogate's  court;  if  by  any  other  officer,  it  must  be  under 
his  hand  aLd  returnable  before  him.  The  issuing  of  such 
warrant  does  not  affect  the  power  of  the  court  to  enforce 
the  decree  or  any  part  thereof  by  punishing  disobedience 
thereto. 

li6N.T.540.  §  2711.  [Am'd  1881, 1893.]  On  the  application  of  an 
149N.T.  640.  executor  or  administrator,  the  surrogate,  by  writing, 
roust  appoint  two  disinterested  appraisers,  as  often  an  may 
be  necessary,  to  appraise  the  personal  property  of  a  de- 
oeasc'l  person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surro- 
gate, not  exceeding  for  each  the  sum  of  five  dollars  for  each 
day  actually  employed  in  making  appraisement,  in  addition 
to  expenses  actually  and  necessarily  incurred.  The  number 
of  d>iy8'  services  rendered,  and  the  amount  of  such  ex- 

Senses,  must  be  verified  by  the  affidavit  of  the  appraiser, 
elivered  to  the  executor  or  administrator,  and  adjusted  by 
the  snrrogate  before  payment  of  his  fees.  The  executors 
and  administrators,  within  a  reasonable  time  after  qu^ify. 
ing  and  after  giving  a  notice  of  at  least  five  days  to  the  leg- 
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tXees  and  next  of  kin,  residing  in  the  connty  where  the 
property  is  si  tun  ted,  and  posting  a  notice  iu  three  (if  the 
most  public  places  of  the  town,  specifying  the  time  and 
place  at  which  the  appraisement  will  be  made,  mnst  make  a 
trne  and  perfect  ioyentory  of  all  the  personal  property  of 
tiie  testator  or  intestate;  and  if  in  different  and  distant 
places  two  or  more  such  inventories  as  may  be  necessary. 
Before  making  the  appnasement,  thn  appraisers  most  take 
and  subscribe  an  oatn,  to  be  inserted  in  tne  inyentory.  that 
they  will  tmly,  honestly  and  impartially  appraise  the  per- 
sonal property  exhibited  to  them,  according  to  the  best  of 
their  knowleiige  and  ability.  They  must  in  the  presence  of 
such  of  the  parties  iuterested  as  attend,  estimate  and  ap- 
praise the  property  exhibited  to  them,  and  set  down  eiich 
article  separately  with  the  yalae  tdereof  in  dollars  and 
cent9,  distinctly,  in  figures  opposite  to  the  articles  respect- 
ively. 

§  2712-  [^m'd  1893.]  The  following  shall  be  deemed 
assets  and  ^o  to  the  executors  or  administrators,  to  be  ap- 
plied aud  distributed  as  part  of  the  personal  property  of  the 
testator  or  intestate,  and  be  included  iu  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year 
to  year;  and  estates  held  by  him  for  the  life  of  another  per- 
son. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death, 
in  a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term 
of  years  for  the  payment  of  debts. 

4u  Things  annexed  to  the  freehold,  or  to  any  building  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  honse  so  as  to  be  essential  to  if  s  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the 
time  of  his  death. 

6.  Every  kind  of  produce  raised  annnally  by  labor  and 
cultivation,  except  growirtc  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the 
time  of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  ac- 
counts, money,  and  bank  bills,  or  other  circulating  medium, 
things  in  action,  and  stock  in  any  corporation  or  joint- stock 
association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle, 
provisions,  moneys  unpa'd  on  contracts  for  the  sale  of  lands, 
and  every  other  species  of  personal  property  not  hereinafter 
excepted.  Things  annexed  to  the  freehold,  or  to  a  building, 
shall  not  go  to  the  executor,  but  shall  descend  with  the  free- 
hold to  the  heirs  or  devisees,  except  such  fixtures  as  are 
mentioned  in  the  fourth  subdivision  of  this  section.    The 
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right  of  an  heir  to  any  property,  not  ennmeratad  in  this  sec- 
tion, which  by  the  common  law  woald  descend  to  him,  is 
not  impaired  by  the  general  terms  of  this  section. 


§  2713.  [Am'd  1893.]  If  a  man  having  a  family  die, 
leaving  a  widow  or  minor  child  or  children  the  following 
articles  shall  not  be  deemed  nssets,  bat  must  be  included 
and  stated  in  the  inventory  of  the  estate  without  being 
appraised: 

1.  All  spinning  wheels,  weaving  looms,  one  knitting 
machine,  one  sewing  machine,  and  stoves  put  up  or  kept 
for  use  by  his  family. 

2.  The  family  Bible,  family  pictnres  and  school  bookR, 
nsed  by  or  in  such  family,  and  books  not  exceeding  in  vslne 
fifty  dollars,  which  were  kept  and  nsed  as  part  of  the  fani- 
ily  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
yarn  and  cloth  manufactured  from  the  same;  one  cow,  two 
swine,  and  the  pork  of  such  swine,  and  necessary  food  for 
such  swine,  sheep  or  cow  for  sixty  days,  and  all  necensary 
provisions  and  luel  for  such  widow,  child  or  children  for 
sixty  days  after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and 
bedding,  necessary  cooking  utensils,  the  clothing  of  the 
family,  the  clothes  of  the  widow  and  her  ornaments  proper 
for  her  station;  one  table,  six  chairs,  twelve  knives  and 
forks,  twelve  plates,  twelve  teacups  and  saucers,  one  sugar 
dish,  one  milk-pot,  one  teapot  and  twelve  spoouH,  and  o'her 
household  furniture  not  exceeding  one  hundred  and  fifty 
dollars  in  value. 

5.  Other  necessary  household  fnrniture,  provisions  or 
other  personal  property  in  the  discretion  of  the  appraisers, 
to  the  value  of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  property  shnll  remain  in  the  possession 
of  the  widow,  if  there  be  one,  duriufr  the  time  she  lives  with 
and  provides  for  such  minor  cl^  Id  or  children.  If  she 
ceases  so  to  do,  she  shall  be  al1<'Wed  to  retain  as  her  own, 
her  wearing  apparel,  her  omami  nts  an  I  one  bed,  bedst(?ad 
and  the  beading  for  the  same,  aud  tne  property  specified  in 
subdivision  five;  and  the  other  articles  so  exempted  shall 
then  belong  to  such  minor  child  or  children.  lif  she  lives 
with  and  provides  for  such  minor  child  or  children  until  it 
or  they  bejome  of  fall  age  all  the  articles  and  propt-rty  in 
this  section  mentioned  shall  belong  to  the  widow.  If  there 
be  a  widow  and  no  minor  child,  all  the  articles  and  prop- 
erty in  this  section  meniioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  surviving  ner  a  husband, 
or  a  minor  child  or  children,  the  same  articles  and  personal 
property  shall  be  set  apart  by  the  appraisers  with  the  same 
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effect  for  the  benefit  of  such  husband  or  minor  child  or 
children. 

m 

§2714-  [4m'dl893.]  The  inventory  mnst  contain  88 Htm, M. 
a  particular  statement  of  all  bonds,  mort^ftges,  notes  and 
other  secarities  for  the  payment  of  money  b^onging  to  the 
deceased,  known  to  the  executor  or  administrator ;  with  the 
name  of  the  debtor  iu  each  security,  the  date,  the  sum  origi. 
nally  payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers, 
is  collectible  on  each  security;  and  of  all  moneys,  whether 
in  specie  or  bank  bills,  or  other  circulating  medium,  belongs 
ing  to  the  deceased,  which  have  come  into  the  hands  of  the 
execntor  or  admioistrator,  and  if  none  have  come  to  his 
hands,  the  fact  shall  be  stated  in  the  inyentory.  The  nam- 
ing of  a  ])er8on  executor  in  a  will  does  not  operate  as  a  dis- 
charge or  bequest  of  a^y  just  claim  which  the  testator  had 
against  him;  but  it  must  be  iocluded  among  th^  credits  and 
effects  of  the  deceased  iu  the  i  iTentory,  and  the  executor 
shall  be  liable  for  the  same  an  for  so  much  money  in  his 
hands  at  the  time  the  debt  or  demand  becomes  due,  and 
he  must  apply  and  distribu'e  the  same  in  the  payment  of 
debts  and  legncies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  be- 
quest in  a  will  of  a  debt  or  demand  of  the  testator  against 
fin  executor  named  therein,  or  against  any  other  person,  is 
not  val  d  as  against  the  crc'^itors  of  the  deceased;  but  must 
be  construed  only  as  a  specific  bequest  of  such  debt  or  de- 
mand; and  the  amount  thereof  must  be  included  in  the  in- 
ventory and,  if  necessary,  be  applied  in  the  payment  of 
his  (lebts;  and  if  not  necessary  for  that  purpose,  must  be 
paid  in  the  same  manner  and  proportion  as  other  spedfio 
legacies.  If  personal  property  not  mentioned  in  any  in- 
ventory come  to  the  possession  or  knowledge  of  an  execn- 
tor or  administrator,  h-3  must  canse  the  same  to  be  ap- 
praised as  herein  required,  and  an  inventory  thereof  to  be 
returned  within  two  months  after  the  discovery  thereof ; 
and  the  muking  of  such  inventory  and  return  may  be  en- 
forced in  the  same  manner  as  in  the  case  of  a  first  in- 
ventory. 

§  2715.  [Am'd  1893.]  Duplicates  of  the  inventory  must 
be  made  and  signed  by  the  appraisers,  one  of  which  must 
be  retained  by  the  executor  or  administrator,  and  the  other 
returned  to  the  surrogate  within  three  months  from  the 
dite  of  the  letters.  On  returning  such  inventory,  the  ex- 
ecutor or  administrator  must  take  and  subscribe  an  oath, 
indorsed  upon  or  annexed  to  the  inventory,  stating  that  the 
inventory  is  in  all  respects  just  and  true,  that  it  contains  a 
true  statement  of  all  the  personal  property  of  the  deceased 
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which  has  oome  to  his  knowledge,  and  pArticnlarly  of  all 
mouey,  bank  bills  and  other  circmating  medinm  beloogini;^ 
to  the  deceased,  and  of  all  jnat  claims  of  the  deceased 
against  him,  according  to  the  best  of  his  knowledge.  Any 
one  ezecntor  or  administrator,  on  the  neglect  of  the  others, 
may  return  an  inventory ;  and  the  execntorts  or  administra- 
tors  so  neglecting  shall  not  thereafter  interfere  with  the  ad- 
ministration or  have  «ny  power  over  the  personal  property 
of  the  deceased;  bntthe  ezecntor  or  administrator  so  re. 
taming  the  inventory  shall  have  the  whole  administration 
nntil  the  delinquent  return,  and  verify  an  inventory,  in  ac- 
cordance with  the  provisions  of  this  article. 

I  2716'  [<4m'd  1893. f  A  creditor  or  person  interested  in 
the  estate  may  present  to  the  surrogate's  conrt  proof,  by  affi- 
davit,  that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  pre- 
scribed by  Idw  therefor.  If  the  surrogate  is  satisfied  that  the 
executor  or  administrator  is  in  default,  he  must  m  <ke  an 
order,  requiring  the  delinquent  to  return  the  inventory,  or 
a  further  inventory,  or  in  default  thereof,  to  show  cause,  at 
a  time  and  pLice  therein  specified,  why  he  should  not  be 
attached.  On  the  return  of  the  order,  if  the  delinquent  ha» 
not  filed  a  sufficient  inventory,  the  surrogate  must  issue  a 
warrant  of  attachment  against  him,  on  which  the  proceed- 
ings are  the  same  as  on  a  warrant  issued  for  disol>eJiei^ce 
to  an  order,  as  prescribed  in  title  twelfth  of  chapter  seven- 
teenth of  this  act.  A  fi.  rson  committed  to  jail  on  tue  return 
of  a  warrant  of  attachment,  issued  as  prescribed  in  this  sec- 
tion, may  be  discharged  by  the  surrogate  or  a  justice  of  Uie 
supreme  roort,  on  his  paying  and  deliveiiug,  under  oath, 
all  the  money  and  other  property  of  the  decedent,  and  all 
papers  relating  to  the  estate  under  his  control,  to  th-^  surro- 
gate, or  to  a  person  authorized  by  the  surrogate  to  receive 
the  same. 

9  Misc.  385,       §  2717-    [AnCd  1893.]    If  an  executor  or  ndmmistrator 
^^*  discover  that  the  debts  agHiust  any  deceased  person  and  the 

legacies  bequeathed  by  him  cannot  be  paid  and  satisfied 
withont  a  sale  of  the  personal  property  of  the  deceased,  the 
same  so  far  as  mny  be  necessair  for  the  payment  of  such 
debts  and  legacies,  must  be  sold.  The  sal  ^  may  be  pubUo 
or  private,  and  except  in  the  city  of  New  York,  may  be  on 
credit  not  exceeding  one  year,  with  approved  secnrity.  The 
executor  or  administrator  is  not  responsible  for  any  loss 
happening  on  the  sale  when  made  in  good  faith  and  with 
ordinary  prudence.  Articles  not  necessary  for  the  support 
and  subsistence  of  the  family  of  the  deceased,  or  not  specifi- 
cally bequeathed,  must  be  first  sold;  and  articles  so  be- 
queathed must  not  be  sold  until  the  residue  of  the  personal 
'*  estate  has  been  applied  to  the  payment  of  debts. 


^ 
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§  2718.  [Am'd  1893.]  The  executor  or  administrator  9  Miuo.  386. 
at  any  time  after  the  ^rantin^  of  bis  letters,  may  insert  a  f^-  ^.^-^ 
uo  ice  once  iu  each  w^ek  for  six  months  in  such  news-  g  Misc!'57T.' 
paper  or  newspapers  printed  in  the  county  as  the  surrog  ite  144N.  Y.806. 
airects,  requiring  »11  persons  having  claims  against  the  de-  83  Han,  403. 
ceased  to  exhibit  the  same,  with  the  v»»ucherH  therefor,  tohi  •  ,  83  Han,  IW, 
at  a  place  to  be  specifii  din  the  notice,  at  or  before  n  day  therein  ^^an  312. 
named,  which  must  be  at  least  six  months  from  the  (lay  <  f  the 
first  publication  of  the  notice.  Tiietxecutoror  administrator 
may  require  satisfactory  vouchers  in  support  of  any  claim 
presented,  and  the  affidavit  of  the  claimant  that  the  claim 
isjubtly  due,  that  no  payments  have  been  made  tbereon, 
and  t.jat  there  are  no  ofiEsets  against  the  same  to  the  knowl- 
edge  of  the  clatmiint.  If  the  executor  or  administrator 
doubts  the  justice  of  any  such  claim,  he  may  enter  into  an 
agreement  in  wiiti'  g  with  the  claimant  to  refer  tha  mat- 
ter In  controversy  to  one  or  more  disinterested  per  ons,  to 
be  approvd  by  the  surrogate.  On  filing  such  agreement 
and  approval  in  the  office  of  the  clerk  of  the  supreme 
court  i  1  tue  county  in  which  the  parties  or  <  ither  of  them 
reside,  an  ord  r  t-hall  be  eutered  by  the  clerk  referring  the 
matter  in  controversy  to  the  p  -rson  or  persons  so  selected. 
On  the  entry  of  sU'-h  order  tue  proceeding  sh'dl  become 
an  action  in  the  supreme  court.  The  Rume  proceeJmgs 
shall  be  had  in  all  respect ',  the  referees  shall  have  the 
same  powers,  be  entitled  to  the  siime  cninpnusation,  find 
stibjpct  to  the  same  control  as  if  the  reference  had  been 
made  in  an  action  in  which  such  court  might,  by  law,  di- 
rect a  ref'Tenoe.  In  determining  the  question  of  costs  the 
referee  shall  be  governed  by  sections  eighteen  hundred  and 
thirty-five  and  eighteen  hundred  and  thirty-r-ix  of  this  act. 
Judgment  may  be  entered  on  the  renort  <>t  the  referee  and 
such  judgment  shall  be  valid  and  effeciual  in  all  respects 
as  if  the  same  had  been  rendered  m  a  Huit  commenced  by 
the  ordinary  p^'ocess,  and  the  practice  on  anpeal  therefrom 
shall  be  the  saiue  as  in  other  civil  actions.  If  a  suit  be 
brought  on 'a  claim  which  is  not  presen  ed  to  the  execUf 
tor  or  administrator  within  six  months  from  th?  first  pub.  ' 
lic'itimof  such  notice,  the  executor  or  administrator  shall 
not  be  chargeable  for  any  assets  r  r  moneys  that  he  may 
have  paid  in  aatisfaction  of  any  lawful  claims,  or  of  any  lega- 
cies, or  in  making  distribntion  to  the  next  of  kin  before 
snch  suit  was  commenced. 

§2719-  f/lm'd  1893.]  Every  executor  and  adminis-  lttN.Y.472. 
trator  muHt  proceed  with  diligence  to  pay  the  debts  of  the  ^  "^un,  aoo, 
deceased  according  to  the  following  order:  ^^' 

1.    Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States. 
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2.  Taxes  assessed  oa  the  property  of  the  deceased  pre> 
Tinas  to  his  death. 

3.  Jni^ments  docketed,  and  decrees  entered  against  the 
dec  -ased  according  to  the  priority  thereof  respectiyely. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes, 
bills  and  unliqaidatcvl  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt 
oTsr  other  debts  of  the  same  class,  except  those  specified  in 
t^  e  third  chiRs.  A  debt  due  and  payable  shall  not  be  en- 
titled to  a  preference  over  debts  not  dne.  The  commence- 
ment of  a  suit  for  the  recovery  of  a  debt  or  tbe  obtainint;  a 
j  adgmf  nt  thereon  against  the  executor  or  administrator  shall 
not  entile  such  debt  to  preference  over  others  of  the  same 
<;la38.  Debts  not  due  may  be  paid  according  to  the  class  to 
which  they  b'^long,  after  deduc.ting  a  rebate  of  legal  interest 
on  the  sum  paid  for  the  unexpired  term  of  crecUt  withoat 
interest.  An  executor  or  administrator  shall  not  satisfy  his 
own  debt  or  claim  oat  of  the  property  of  the  deceased  until 
proved  to  and  allowed  by  the  surrogate;  an  J  it  Khali  not 
have  preference  over  others  of  the  same  class.  Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on 
leases  heM  by  the  testat  ir  or  intestate  at  the  time  of  his 
death,  ovi  r  debts  of  the  fourth  class,  if  it  appear  to  his  sat- 
i.<)f action  that  such  prefnrence  will  benefit  the  estate  of  the 
testator  or  intestate.  The  surrogate  may  authorize  the  exec- 
utor or  administrator  to  comproiuise  or  compound  a  debt  or 
claim,  on  npplication,  and  for  good  and  snfficient  cause 
shown,  aid  to  sell  at  public  auction,  on  such  notice  as  the 
surrogate  prescribes,  any  uncollectible,  stale  or  doubtful 
debt  or  claim  belonging  to  the  estate;  but  any  party  inter, 
ested  in  the  final  settlement  of  the  estate  may  show  on  such 
settlement  that  such  debt  or  claim  wasfranduleutly  or  negli- 
gently compromised  or  compounded. 

§  2720-  ]  Ain*d  1893.]  All  rents  reserved  on  any  lease 
maie  after  June  seventh,  eighteen  hundred  and  seventy- 
five,  and  all  annuities,  dividends  and  other  payments  of 
every  description  made  payable  or  becoming  due  at  fixed 
periods  under  any  instrument  executed  after  such  date, 
or,  being  a  last  will  and  testament  that  takes  efi^ect  arter 
such  date,  shall  be  apportioned  so  that  on  the  death  of 
any  person  interested  in  such  rents  annuities  dividends 
or  other  such  payments,  or  in  the  estate  or  fund  irom,  or 
in  respect  to  which:  the  same  issues  or  is  derived,  or  on  the 
determin-ition  by  any  other  means  of  the  interest  df  any  such 
person,  he,  or  his  executors,  adminiRtrators  or  assigns 
shall  be  entitled  to  a  proportion  of  snch  rents,  annuities, 
dividends  and  other  payments,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  orlHSt  period 
^f  payment  thereof,  as  the  case  may  be,  including  the  day 
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of  the  death  of  saoh  penon,  or  of  the  determination  of  hitf 
or  her  interest,  after  making  allowance  and  dednctions  on 
ftoooont  of  charges  on  each  rents,  annuities,  dividends  and 
other  payments.  Every  snch  person  or  his  execntors,  ad- 
minisl^tors  or  assigns  shall  haye  the  same  remedies  at  law 
and  in  eqnity  for  recovering  such  apportioned  parts  of  snch 
rents,  annuities,  dividends  and  other  pnyiuents,  when  the 
entire  amount  of  which  snch  apportioned  parts  form  part, 
be<K>me  due  and  payable  and  not  before,  as  he  or  they  would 
have  had  for  recovering  and  obtaining  such  entire  rents,  an- 
nuities,  dividends  and  other  payments,  if  entitled  thereto; 
but  the  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  or  the  re  «1  property  comprised  therein  shall  not  be 
recorted  to  for  such  apportioned  parts,  but  the  entire  rents 
of  which  such  apportioned  parts  form  parts,  must  be  col- 
lected and  recovered  by  the  person  or  persons  who,  but  for 
this  section,  or  chapter  five  hundred  and  forty -two  of  the 
laws  of  eighteen  hundred  and  seventy-five,  would  have  been 
entitled  to  the  entire  rents;  and  sncn  portions  shall  be  re- 
coverable fr^m  snch  person  or  persons  by  the  parties  en- 
titled to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  pohcies  of  insurance  of  any  description. 

§  2721*  [Am*d  1893.]  No  legacy  shall  be  paid  by  any 
executor  or  administrator  until  after  the  expiration  of  one 
year  from  the  time  of  granting  letters  testamentary  or  of 
administration,  unless  directed  by  the  will  to  be  sooner 
paid.  If  directed  to  be  sooner  paid,  the  executor  or  ndn^iuis- 
trator  may  require  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  agninst  the  deceased  duly  appear, 
and  there  are  not  other  assets  to  pay  tbe  same,  and  no 
other  assets  sufficient  to  pay  other  legacies,  then  the  legatees 
will  refund  the  Itgacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the 
payment  of  such  debts,  and  the  proportional  parts  of  such 
other  legacies,  if  there  be  any,  and  the  costs  and  charges  in- 
curred by  reason  of  the  payment  to  such  legatee,  and  that 
if  the  probate  of  the  will,  under^  which  snch  legacy  is  paid, 
be  revoked,  or  the  will  declared  void,  that  such  legatee  will 
refund  the  whole  of  such  legacy,  with  interest,  to  the  executor 
or  administrator  entitled  thereto.  After  the  expiration  of  one 
year  the  executors  or  administrators  mastdischarge  the  spe- 
cific legacies bequenthed  by  the  will  and  pay  the  generallega- 
cies,  if  tht-re  be  assets.  If  there  are  not  sufficient  assets,  then 
an  abatement  of  the  general  legacies  must  be  made  in  equal 
proportions.    Such  payment  shall  be  enforced  by  the  surro- 

gate  in  the  same  manner  as  the  return  of  an  invent*  ry,  and 
y  a  suit  on  the  bond  of  such  executor  or  administratori 
whenever  directed  by  the  surrrogate. 
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§  2722 


ARTICLE  SECOND. 

AoOOUNTIMa;  AXD  SbTTIAMKNT  of  THB  EsTikTB. 


2733. 
2733. 
2734. 

2736. 
2736. 
2737. 
2738. 
2789. 
2740. 
2741. 
2742. 

2743. 

2744. 

2746. 

2746. 
2747. 


2748. 


IMBtiibutlon;  order  of. 

AdTancuments. 

Harried  women;  estatoa 

of. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Effect  of  Judicial  aetUe- 

meDt  of  accotini. 
Decree  for  payment  and 

dlBtribntion. 
Id.;  when  f>peciflc  prop- 
erty may  be  delivered. 
Id.;  when  money  may  be 

retained. 
Id.;  share  of  infant. 
Legacy,  etc.,  to  nnknown 

person  to  be  paid  into 

State  treasury. 
When  legacy,  etc.,  to  be 

paid  to  county 

urer. 


I  Redf.  895 

1  Dem.  27. 

2  Id..  221 
8  Id..  148 
6  Id  ,  290 
27  Hun.  677. 
81  Id..  176. 
1  Oonn.  172. 
88  Hun.  126. 
98N.T.842. 
8  N.T.  Snpp. 
636. 

26  N.T. 
State  Rep. 

987 
6  Redf.  812.' 
401T.  Pro. 

218 
81  Hun.  176.' 
8  Dem.  221. 
98  N.  7.342. 
38  Hun.  126. 
4  Dem.  346. 

6  Id.  286. 

26  N.T.  SUte 

Rep.  987. 
16  Civ.  Pro. 
211. 
4  Redf.  396. 

7  Misc.  380; 
881. 


I  2722.  Petition  to  compel  pay- 
ment uf  debt  or  legacy; 
heulng;  decree. 

2728.  Decree  for  payment  of 

debtor  legacy,  on  giv- 
ing security. 

2724.  Proceedings  for  neglect 
to  set  'apart  exempt 
property. 

2726.  Intermediate  account- 
ing. 

2726.  'Judicial  settlement  of  ac- 

count; when  may  be 
required. 

2727.  Citation ;     order   to   ac- 

count and  proceedings 
thereon. 
3728.  Szectttors.etc..  may  peti- 
tion for  judicial  settle- 
ment;citatlon  thereupon. 

2729.  Affidavit     to      account; 

vouchers;  examination 
of  accounting  party 

2730.  Comminsions  of  executor 

or  administrator. 

2731.  Determination  of  claims 

by  surrogate:  suspen^ 
sion  of  statute  of  limi- 
tations. 

§  2722-  [Am'd  1893.]  In  either  of  the  follo^nng  oases 
a  petition  may  be  presented  to  the  sarrogate's  oonrr,  pray- 
ing for  a  decree,  directing  an  executor  or  administrator  to 
pay  the  petitioner's  claim,  and  that  he  be  cited  to  show 
canse  why  snch  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  dSbt,  or  of  its  jnst 
proportional  part,  at  any  time  after  six  months  have  expired 
since  letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuni- 
ary provision  under  the  will,  or  a  distributiye  share,  for  the 
payment  or  satisf action  thereof,  or  of  its  just  proportional 
part,  at  any  time  after  one  year  has  expired  since  letters  were 
granted. 

On  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly;  ana  on  the  return  thereof,  he 
mast  make  such  a  decree  in  the  premises  as  justice  rei^^uires. 
But  in  either  of  the  following  cases  the  decree  must  dinmiss 
the  petition  without  prejudice  to  an  action  or  an  account- 
ing, iu  behalf  of  the  petitioner: 

1.  Where  an  executor  or  a'lministrator  files  a  written 
auswer,  duly  verifiel,  setting  forth  facts  which  nhow  tbat  it 
13  doubtful  whether  the  petitioner's  claim  is  valid  and  legal, 
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and  denying  its  yalidity  or  legality,  absolutely,  or  on  in- 
formation und  belief. 

2.  Where  it  is  not  proved,  to  tbe  satisfaction  of  the  snrro- 
gate  that  there  is  money  or  other  personul  property  of  the 
estnte,  applicable  to  the  payment  or  satisfaction  of  the 
petitioner's  claim,  aud  which  may  be  so  applied,  without 
injuriously  afffCtiog  the  rights  of  4>thers  entitled  to  priority 
or  equahty  of  payment  or  satiBfaoiion. 

§2723.   [Am'd  1S93.]  In  a  case  spec  fied in  subdivision    SRedf.m 
second  of  the  last  section,  the  surrogate  may,  in  his  dis-   \f^^^ 
cretion,  entertain  the  petition,  at  any  time  aftt* r  letters  are  ^N.T.itapp. 
granted,  althou>;h  a  yenr  has  not  expired.    In  buch  a  case,  if  879. 
it  app«'ard,  on  the  return  of  the  cira  ion,  that  a  decree  for  ?*J?,'™'iIJ 
payment  may  be  made,  as  prescribed  in  the  last  section  ;  JgjT*"'  ^ 
and  that  the  amount  of  money  and  the  yalae  of  the  other 
property  in  the   hands  of  the   executor  or   administrntor 
applicable  to  the  payment  of  debts,  1  guciesand  expenses, 
exceed,  by  at  least  one-tbird,  the  amount  of  all  known  debts 
and  claims  agniust  the  estate,  of  all  )egaci(^s  which  are  en- 
titled to   priority  over   the  petitioner's   claim  and  of   all 
legacies  or  distributive  shares  of  the  same  class;  and  that 
the  payment  or  satisfaction  of  the  legacy,  pecuniary  pro- 
vision or  distributive  Hhare,  or  some  p.irt  thereof,  is  neces- 
sary  for  the  support. or  education  of  the  petiiioner ;  the  sur- 
rogate  may,    in  his  discretion,    make  a    decree    directiDg 
payment  or  satisfaction  accordingly,  on  the  filing  of  a  bond, 
approved  by  the  surrogate,  conditioned  ns  prescribed  by 
law,  with  respect  to  a  bond  which  an  executor  or  an  adminis- 
trator with  the  will  annexed,  may  require  from  a  legatee, 
on  payment  or  satisfaction  of  a  legacy,  before  the  expira- 
tion of  one  year  from  the  time  when  letters  were  issued, 
pursuant  to  a  direction  to  that  effect  contained  in  the  will. 

§  2724.  [Am*d  1881,  1893.]  Where  an  executor  or  ad- 
ministrator has  failed  to  set  apart  property  for  a  surviving 
husband,  wife  or  child,  as  prescribed  by  law,  the  person  ag- 
giieved  may  present  a  petition  to  the  surrogate's  court, 
setting  forth  the  f  lilure  and  praying  for  a  decree,  requiring 
such  executor  or  administrator  to  set  apart  the  properly  ac- 
cordingly; or,  if  it  has  leen  lost,  injured  or  disposed  of,  to 
pay  the  value  thereof,  or  the  amount  of  injury  thereto,  and 
that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
be  mude.  If  the  surrog  ite  is  of  the  opinion  that  sufficient 
cause  is  shown,  he  must  is-^ue  a  citation  accordingly.  On 
the  return  of  the  citation,  the  surrogate  must  make  such  a 
itecree  in  the  premises  as  j  nstice  requires.  In  a  proper  case, 
the  decree  may  require  t lie  executor  pt-rson  illy  to  pay  the 
value  of  the  property,  or  the  am  oun  t  of  the  in  j  nry  thereto.  The 
deoree,  made  on  a  judicial  settlement  of  the  account  of  an 
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exeontor  or  administrator,  maj  award  to  a  sarviTing  hus- 
band, wife  or  child,  the  same  relief  which  maj  be  awarded 
in  his  or  her  fayor,  on  a  petition  presented  as  prescribed  in 
this  section. 

4Redf.SM.        §2725'     [^4m*^  1893.]    An  exeontor  or  administrator  at 
W.Jt)6.  a  ly  lime,   may  Toluntanly   file  in  the   surrogate's  office 

Bu°  37  ^^  intermediate  account,  and  the  Touchers  in  support  of  the 
4ld.M.  '  sume  In  either  of  the  following  cases  the  surrogate  may, 
8  App.  Div.  in  his  discretion,  make  an  order,  requiring  an  executor  or 
ifi^i     KM    ^^i^ii^istrator  to  render  an  intermediate  account : 

1.  Where  an  applicition  for  an  order,  permitting  an  exe- 
cution to  issue  on  a  judgment  againfit  the  executor  or  ad- 
ministrator, Las  been  made  by  the  judgment  creditor,  as  pre- 
scribed in  section  eighteen  hundred  and  twenty-six  of  this 
a-t 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
judgment  creditor,  praying  for  a  decree,  granting  leave  to 
is-^ne  an  execution  on  a  ju  Igment  rendered  against  the  de- 
cedent in  his  lifetime,  as  prascribed  in  section  thirteen  hun- 
dr  d  and  eighty-one  of  this  act 

3 .  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  It^gacy,  or  other  pecuniary 
provisioQ,  or  a  distributiye  share,  praying  for  a  decree 
directing  payment  thereof,  as  prescrioed  in  section  twenty- 
seven  hundred  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  have  elapsed  Fines  letters  were 
issued,  and  no  special  proceeding,  on  a  petition  for  a  judicial 
settlement,  of  the  executor's  or  administrator's  account  is 
pending. 

U7N.T.878.  §2726.  [Am'(il893.]  In  either  of  the  foUo wing  cases, 
the  surrogate's  court  may,  from  time  to  time,  compel  a 
judicial  settlement  of  the  account  of  an  executor  or  ad- 
ministrator: 

1.  Where  one  year  has  expired  since  letters  were  issued  to 
him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for 
any  other  reason,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property, 
or  of  an  interest  in  reid  propetty,  has  been  made,  as  pre- 
scribed in  title  fifth  of  this  chapter,  and  the  property,  or  a 
part  thereof,  has  been  disposed  of  by  him  pursuant  to 
the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of 
the  decedent  s  real  property,  or  the  rents,  profits  or  pro- 
ceeds thereof,  pursuant  to  a  power  contained  in  the  dece- 
dent's will,  where  one  year  has  elapsed  since  letters  were 
issued  to  him.    The  surrogate's  court  may  compel  a  judicial 
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settlement  of  the  acoonnt  of  a  temporary  administrator  at 
any  time.  It  may  also  compel  a  jndicial  settlement  of  the 
acconnt  of  a  freeholder,  appointed  to  dit^pose  of  a  deredeni's 
real  property,  or  interest  m  real  property,  as  prescribed  in 
title  fifth  of  this  chapter,  in  like  manner  as  «  here  the  same 
has  been  disposed  of  by  the  e^ecntor  or  administrator. 

§  2727.  [Am'd  1893.]  A  petition,  praying  for  the  jn-  SRedf.  484. 
dicial  settlement  of  an  account,  and  that  the  executor  or  iP^^'  ^'^' 
administrator  be  cited  to  show  cause  why  he  should  nt  t  32'Hiiii  448. 
render  and  settle  his  nccoai.t,  may  be  presented,  in  a  case  4  Dem.*366.* 
prescribed  in  the  last  section,  by  h  creator  or  a  person  in-  id.  54^ 
terested  in  the  estate  or  fund,  including  a  child  born  after  ^'g^J'n^p, 
the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  in-  744* 

fant  so  interested:  or  by  a  surety  in  the  official  bond  of  the   119  N.  7. 28. 
person  required  to  account,  or  the  legal  represents  tire  of  8  ^o^th.  L. 
sncb  a  surety.    On  the  presentation  of  such  petition,  n  ci-    jWi^.  y,  28. 
tation  must  be  issued  accordingly;  except  tnat  in  a  case  4  nedf.stfsi 
specified  in  subdivision  first  of  the  last  section,  if  the  peli-  15  m1bc.616, 
tion  is  presented  within  eighteen  months  after  letters  were   ^^^- 
issued  to  the  executor  or  i^ministrator,  the  surrogate  mny 
entertain  or  decline  to  entertain  it,  in  hiH  discretion.    On  the 
rotnm  of  a  citation  issued  as  prescribed  in  either  of  the 
f  oregoine  sections  of  this  article,  if  the  executor  or  admin- 
istrator rails  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  pre- 
scribed in  the  next  pection,  an  order  must  be  made,  direct- 
ing him  to  account  within  such  a  time,  and  m  such  n  manner 
as   the  surrogate  prescribes,  and  to  attend,  from  time  to 
time,  before  the  surrogate,  for  that  purpcse.    The  executor 
or  administnitor  is  bound  by  such  an  order,  without  service 
thereof.    If  he  disobeys  it  the  surrogate  may  issue  a  warrant 
of  attachment  a*  ainst  Mm,  and  his  letters  may  be  revoked, 
as  where  a  warrant  of  attachment  is  issued  to  compel  there- 
tnrn  of  an  inventory.  If  it  appears  thnt  there  is  a  surpluR,  dis 
trit>atable  to  creditors  or  persons  interested,  the  srrrogate, 
at  any  time,  may  issue  a  supplemental  citation,  directed  to 
the  persons  who  mr.st  be  cited,  on  the  petition  of  an  er- 
ecator  or  administrator  for  a  judicial  settlement  of  his  ac- 
connt, and  requiring  them  to  attend  the  accounting.    On- 
the  return  of  a  citation  issued  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  if  one  year  has  expired 
since  letters  were  issued  to  the  executor  or  administrator, 
he  nift^  present  a  petition  as  prescribed  in  the  next  sec. ion. 
A  citation  issued  on  such  a  petition  need  not  be  directed  to 
the  p*»titioner  in  the  special  proceeding  pending  against  the 
ezeontor  or  administrator;  but  the  hearing  of  that  proceed- 
ing must  be  adjourned  nntil  the  return  of  the  citation  so 
issued,   when  the  two  proceedings  must  Le  consolidated. 
The  conBohdfttion   does  not  affect  any  power  of  the  surro- 
gate, which  might  be  exercised  in  either  proceeding. 
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§  2728,  [Am'd  1893,  1894,  1895.]  In  either  of  the  follow- 
1  Oonn.  436.  ^^K  cases  an  execntor  or  adminiotrator  may  present  to  the 
22  ti.  T*.  surrogate's  conrt  his  account  and  a  written  petition,  duly 
State  Bep.  yerified,  pra^  ing  that  Lis  account  may  be  judicially  settled; 
86  Hun  300  ^^^  ^  ^^^  sureties  in  his  official  bond  or  the  legal  repre- 
y  App.'Div.  scatatives  of  such  surety  and*all  cretlitors  or  persons  claim- 
360.  *  ing  to  be  creditorA  of  the  decedent,  except  such,   as  by 

^^^•^•Supp.  vouchers  annexed  to  the  account  filed,  appear  lo  have  been 
'  paid  and  the  decedent's  husband  or  wife  next  of  kin  and  leg- 

atees, if  any  ;  or,  i  f  ( ither  of  those  pciKons  has  died, his  executor 
or  ad'iiinistrator.lf  any,raay  be  cited  to  attend  the  settlement : 
1.  Where  one  year  has  elapsed  since  lett^^rs  were  issued  to 
such  executor  or  admiuistrator. 

ii.  Where  notice  requiring  al>  persons  having  claims  against 
the  deceased  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  snch  execuior  or  udministrator  has  been  du<y  published 
according  to  law.  If  oue  of  two  or  more  co-exeou£nrs  or  co- 
adminihtraiors  preseuts  his  account  and  a  p.  tition  for  a  judi- 
cial settlement  of  his  separate  account,  it  must  Pi'^y  that  his 
co-executors  or  coaiiministriitors  may  also  be  cited.  Upon 
the  [treseotation  of  account  and  a  peition,  as  prescribed  in 
this  section,  the  surruga'e  must  is^ue  acitt\tion  accordingly. 
On  the  return  of  a  citation  issued  as  prescribed  in  this  sec- 
tion the  surrogate  must  ttike  the  account,  and  hear  the  alleg- 
ations and  proofs  of  the  parties  respecting  the  same.  Any 
p^irty  mny  contest  the  account,  with  respect  to  a  mstter  af- 
fectiug  his  interest  in  the  settlement  and  distribution  of  the 
estate.  And  any  pariy  may  contest  an  intermediaie  noi-ount 
rendered  under  section  twenty-seven  hundred  and  twenty- 
five  of  this  act  in  case  the  same  shall  not  be  consolidated 
pursuant  to  section  twenty- seven  hundred  and  twenty-seven 
of  this  act.  A  creditor,  or  pei  son  interested  in  (he  estate, 
although  not  cited,  is  entit  ed  to  appear  on  the  hearing,  and 
thus  make  himself  a  party  to  the  proceeding.  When  letters 
issued  to  an  executor  or  adtuinistrator  have  been  revoked, 
he  may  present  to  the  sarrogate's  court  a  wiitten  petition, 
duly  ventied,  praying  that  Lis  account  be  judicially  settled, 
and  that  his  suocessoi,  if  a  successor  has  been  appointed, 
and  the  other  persons  specified  in  this  section  be  cited  to 
attend  the  settlement. 
6Dem.26.  §  2729.  [Am'd  1893.]  To  each  account  filed   with   the 

18  N  T.         surrogate,  as  prescrit>ed  in  this  article,  must  be  appended 
8tatoJ^P-   the  affidavit  of  the  accounting  party,  to  the  effect  that  the 
Id.  812.       '  account  contains,  according  to  the  be^t  of  his  knowledge 
6 Bedf! 678.    and  belief,  a  full  and  true  statement  of  all  his  receipts  ani 
disbursements  on  account  of  the  estate  of  the  decedent,  und 
'     of  all  money  and  other  property  belonging  to  the  osteite, 
which  have  come  to  his  hands,  or  been  reitived  by  any  other 
person,  by  his  order  or  authority,  f'^  his  use.  and  that  he 
does  not  know  of  any  error  or  omission  in  the  account,  to 
the  prejuriice  of  any  creditor  of,  or  pers  >n  interes  e  I  in,  the 
estate  of  the  decedent.    On  an  accounting  by  an  execu'or  or 
administrator,  the  acr'onntin^  party  must  ]>roduce  and  file  a 
voucher  for  every  payment,  except  in  one  of  following  cases : 
1.  He  may  be  allowed,  without  a  voucher,  any  proper  item 
€f  expenditure,  not  exceeding  twenty  dollars,  if  it  is  snp- 
p  irted  by  his  own  uncontradicted  oath,  stating  positivdy 
the  fact  of  payment,  and  specifying  wh^-n  and  to  whom  the 
payment  was  made,  but  all  the  items  so  allowed  against  as 
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S.  ,I'°S  "1  PavS    ^';?  "■  "  """  "p.""."  :      To,  fi 
Woei.tn     and  oa v  „   •  "  "'"  "^  "">  P"  "otun,      For 

or  tbJ,  J^'"o  M  fl,  '^^'■.'^t"'  "foes^ry  eipensea  «cttifllly 
la^iWt^^Oai  ' '""'^jnat  and  reasoaaUe.  If  Ihe  value 
exe<,u^,J  ^^""'saD!)  /''■J'''^  '^^  decertent  amonnlii  to  one 
Kon  r,-  "'"  "'I  Inf.  .''"'''  <*•"  more,  over  al\  liis  debt  a,  each 
«e°n^"  Priavi^f_l"~'^'^toT  is  eiititU-d  to  the  [nil  cou,„ensa. 
in  utici  '■"f'lnirii  ("'"'  '"^^P^^  "Ilowed  hertin  to  a  eolo 
^"tiUsd  '  '"'^■"  'iia  ""fr  nnlena  tlieio  are  more  ihnn  three, 
'""i^f"^'' be  a,Z°'"l>^03atioTi  to  wbich  Ihr.e  wuhW  ba 
•'"'nit.nt  V''*''ed  i,?'"',''""^*^  »>"»"riK  themaocoTdiDg  to  the 
"""U  b,  ^  "'eiii  res p actively,  and  ft  Uku  appor- 
'"afJo  jQ    nil    ottuea   whtto  tUire'tallbe 
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more  than  one  executor  or  administrator.  Where  the  will 
provides  a  specifis  compensation  to  an  execntor  or  adminis- 
trator he  is  not  entitled  t )  an^  allowances  for  his  services, 
Tinless  by  a  written  id  strum  ent  filed  with  the  surrogate,  he 
renounces  the  specific  compensation.  Where  successive  or 
different  letters  are  issued  to  the  same  person  on  the  estate 
of  the  same  decedent,  includiog  a  case  where  letters  testa- 
mentary, or  letters  of  general  adminibtration,  are  issued  to  a 
person  who  has  been  previously  appointed  a  temporary  ad- ' 
ministrator,  he  is  entitled  to  compensation  in  one  capacity 
only,  at  his  election,  except  that  where  he  has  received 
compensation  iu  one  capacity  he  is  entitled  to  the  ex^  ef>6,  if 
any,  of  the  compensation  allowed  by  law,  above  the  bum 
which  he  has  already  received  in  the  other  capacity. 

§  2781.  [Am'd  1393,  1896,  amendment  to  take  ^ect 
Rept ember  1, 1895.]  On  the  judicial  settlement  of  the  ac- 
count of  an  executor  or  administrator  he  may  prove  any  debt 
4CiT.  Pro.  owing  to  him  by  the  decedent.  Where  a  contest  arises 
fDem  71  ^et'^^'i  ^^^  accounting  party  and  any  of  the  other 
83  Huii.  690.  P<^^i^  respecting  property  alleged  to  belong  to  the  estate, 
BDem.883.  but  to  wluoh  the  accounting  party  lays  claim,  either 
individually  or  as  the  representative  of  the  estate ;  or 
respecting  a  d  bt  alleged  to  be  due  by  Che  accounting 
party  to  the  decedent,  or  by  the  decedent  to  the  accounting 
party  the  contest  must,  except  where  the  claim  is  made  in  a 
representative  capacity,  in  which  case  it  maj^,  be  tried  and 
determined  in  the  same  manner  as  any  other  issue  arising  in 
the  surrogate's  court.  From  the  death  of  the  decedent  until 
the  first  judicial  settlement  of  the  accounts  of  the  executor 
or  ndministrator  the  running  of  the  statute  of  Umitaticns 
against  a  debt  due  from  the  decedent  to  the  accounting 
party,  c^r  any  other  cause  of  action  in  favor  of  the  latter 
against  the  decedent,  is  suspended,  unless  the  accounting 
party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the 
statute  is  so  suspended  from  the  grant  of  letters  to  him  until 
the  first  judicitil  settlement  of  his  account.  After  the  first 
judicial  settlement  of  the  account  of  an  executor  or 
administrator,  the  statute  of  limitations  begins  again  t  >  run 
aga'nst  a  debt  due  to  him  from  the  decedent,  or  any  ot^er 
cause  of  action  in  his  favor  against  the  decedent. 

§  2732-    Distribation ;  order  of,    [Am'd  1893, 1897.] 

If  the  deceased  died  inte.state,  the  surplus  of  his  personal 
property  after  payment  of  debts;  and  if  he  left  a  will,  such 
surplus,  after  the  payment  of  debts  and  legacies  if  not 
bequeathed,  must  oe  distributed  to  his  widow,  children, 
or  next  of  kin,  in  manner  following : 

1.  One-thiid  part  to  the  widow,  and  the  rt-sidue  in  equal 
|>ortions  among  the  children,  and  such  persons  as  legallv 
represent  the  ohildien  if  any  of  them  have  died  before  the 
deceased. 

2.  If  there  be  no  children,  nor  any  legal  rei>resentative8 
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of  tkem,  then  one-half  of  the  whole  sarplns  shall  be  allotted 
to  the  widow,  and  the  other  half  distribnted  to  the  next  of 
kin  of  the  deceased,  entitled  ander  the  proTi^ions  of  this 
section. 

9.  If  the  deceased  leayes  a  widow,  and  no  descendant, 
parent,  brother  or  sister,  nephew  or  niece,  the  widow  shall 
be  entitled  to  the  whole  sorplns;  bat  if  there  be  a  brother 
or  sister,  nephew  or  niece,  and  no  descendant  or  parent,  the 
Vidow  shall  be  entitled  to  one-half  of  the  surplus  as  above 
provided,  and  to  the  whole  of  the  residne  if  it  dees  not  ex- 
ceed two  thousand  dollars;  if  the  residue  exceeds  that  sum, 
she  shall  receive  in  addition  to  the  one-half,  two  thousand 
dollars;  and  the  remainder  shall  be  distributed  to  the  broth- 
ers and  sisters  and  the  r  representatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tributed equally  to  and  among  the  children,  and  sach  as 
legally  represent  them. 

6.  If  there  be  no  widow,  and  no  children,  and  no  repre- 
sentatives of  a  cbild,  the  whole  surplus  shall  be  distributed 
to  the  next  of  kin,  in  equal  degree  to  the  deceased,  and  their 
legal  representatives. 

6.  If  the  deceased  leave  no  children  and  no  representa- 
tives of  them,  and  no  father,  and  leave  a  widow  and  a 
mother,  the  half  not  distributed  to  the  widow  shall  be  dis- 
tributed in  equiil  shares  to  his  mother  and  brothers  and  sis- 
ters, or  the  representatives  of  such  brothers  and  sisters; 
and  if  there  be  no  widow,  the  whole  snrplus  shall  be  dis- 
triboted  in  like  manner  to  the  mother,  and  to  the  brothers 
and  sisters,  or  the  representatives  of  such  brothers  and  sis- 
ters. 

7.  If  the  deceased  lenve  a  father  and  no  child  or  descend- 
ant, the  father  shall  take  one- half  it  there  be  a  widow,  and 
the  whole,  if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother  and  no  child,  descend- 
ant, father,  brother,  si»ter,  or  representative  of  a  brother  or 
sister,  the  mother,  if  there  be  a  widow,  shall  take  one-half; 
and  the  whole,  if  there  be  no  m  idow. 

9.  If  the  deceased  was  illegitimnte  and  leave  a  mother, 
and  no  child,  or  descendant,  or  widow,  such  mother.  shaJl 
tiJce  the  whole  and  shall  be  entitled  to  letters  of  adminis- 
tration in  exclusion  of  all  other  persoDs.  If  the  mother  of 
such  deceased  be  dead,  the  relatives  of  the  dei-eased  on  the 
part  of  the  mother  shall  take  in  the  same  manner  as  if  the 
deceat-ed  Lad  been  legitimate,  nnd  be  entitled  to  letters  of 
administration  in  the  same  order. 

10.  Where  the  descendants,  or  next  of  kin  of  the  de- 
ceased, entitled  to  share  in  his  estate,  are  all  in  equal  de- 
gree to  the  deceased,  their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  une- 
qual degrees  of  kindred,  the  surplus  shall  be  apportioned 
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among  those  entitled  thereto,  according  to  their  respective 
stocks;  so  that  those  who  take  in  their  oun  right  shall  re- 
ceive  eqnal  sharen,  and  those  who  take  by  representation 
shall  recbiTe  the  share  to  which  the  parent  whom  they  rep. 
resent,  if  living,  would  have  been  entitled. 

12.  No  representation  shall  be  admitted  among  collaterals, 
after  bro  hers'  imd  sisters'  children. 

13.  Beliitives  of  the  half-blood,  shall  take  equally  with 
tliose  of  the  whole  bloorl  in  the  same  degree;  and  the  repre- 
s  :ntativ(s  of  such  relatives  shall  take  in  the  same  m  >nner  as 
the  ret>resentative8  of  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten 
before  his  death,  bnt  bom  tjiereafter,  shHll  take  in  tiie  same 
manner  as  if  they  had  been  bom  in  the  lifetime  of  the  de- 
ceased, and  had  survived  him. 

15.  {Added  1897.]  If  a  w  ^man  die,  leaving  illegitimate 
children,  and  no  lawful  issue,  such  children  inherit  her 
personal  property  as  if  legitimate. 

§  2733-  [Am'd  1893.]  If  any  child  of  such  deceased  per- 
son have  been  advanced  by  the  deceased,  by  settlement  or 
portion  of  real  or  personal  property,  the  value  thereof  shall 
be  reckoned  with  that  part  of  the  surplus  of  the  per^ooal 
property,  whi^h  remains  to  be  distributed  among  the  cbll- 
dr'-n;  and  if  such  advancement  be  eqnal  or  superior  to  the 
araoxmt,  which,  according  to  the  preceding  section,  would 
be  distributed  to  snch  child,  as  his  share  of  such  surplus 
and  advancement,  such  child  and  his  descendants,  shall  be 
excluded  from  any  share  in  the  distribution  of  snch  surplus. 
If  such  advancement  be  not  equal  to  snch  amount,  such 
child  or  his  descendants  shall  be  entitled  to  receive  so  much 
only,  as  is  sufficient  to  mal  e  all  the  shares  of  all  the 
children,  in  such  surplus  and  advancement,  to  be  equal,  as 
ne.-.r  as  can  be  estimated.  The  maintaining  or  edncating. 
or  the  giving  of  money  to  a  child,  without  a  view 
to  a  portion  or  settlement  in  life,  shall  not  be  deemed 
an  advancement  within  the  meaning  of  this  section,  nor 
shall  t^ie  foregoing  provisions  of  this  section  apply  in  amy 
case  where  there  is  any  real  property  of  the  intestate  to  de- 
scend to  his  heirs.  Whore  there  is  a  surplus  of  personal 
property  to  be  distributed,  and  the  advancement  consisted 
of  personnl  property,  or  where  a  deficiency  in  the  adjust- 
ment of  an  advancement  of  real  property  is  chargeable  on 
personal  property,  the  decree  for  distributiC'D,  in  the  snrro- 
gate's  court,  must  adjust  all  the  advancements  which  have 
not  been  previously  adjusted  by  the  judgment  of  a  conrt  of 
competent  jurisdiction.  For  that  purpose,  if  any  person  to 
be  affected  by  the  decree  is  not  a  party  to  theproce^ing,  the 
surrogate  must  cause  him  to  be  brought  in  by  a  supple* 
mental  citation. 

§2734-  [Am'd  1893.]  The  provisions  of  this  article 
re8pe<-tii)g  the  distributicm  of  prof-erty  of  d(ceas«  d  persons 
apply  to  the  personal  property  of  married  women  dying, 
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leaving  desoendants  them  surviving.  The  husband  of  nny 
such  deceased  luarried  woman  shall  be  entitled  to  the  same 
distribnlive  share  in  the  personal  property  of  his  wife  to 
which  a  widow  is  entitled  in  the  personal  property  of  her 
husband  by  the  provisions  of  this  article  and  no  more. 

§.2735.  [Rfpca/ed  1893.] 

§  2786.  ]  Repealed  1893.] 

§  2737.  [RepeaUd  1893.] 

§2738-  [iJepeated  1893.] 

§2739.  IBepecUed  1H93.] 

§  2740.  [Repealed  1893,] 

§2741.  [iJep«a/e(i  1893.] 

§  2742-  A  judicial  settlement  of  the  account  of  an  ex- 
ecutor or  administrator,  either  by  tlie  decree  of  the  surro- 
gate's court,  or  upon  an  appeal  therefrom,  is  conclusive  eyi- 
dence  against  all  the  parties  who  were  duly  cited  or  ap- 
peared, and  all  persons  deriving  title  from  any  of  them  at 
any  time,  of  the  following  facts,  and  no  others: 

1.  That  the  items  allowed  to  the  accounting  p:.rty,  for 
money  paid  to  creditors,  legatees,  and  next  of  kin,  for  nec- 
essary expenses,  and  for  his  services  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  uU 
theinterest  for  money  nceivfd  by  him,  and  embraced  in 
the  account  for  which  he  was  legally  accountable. 

3.  That  the  nioney  charged  to  the  accounting  party,  as 
collected,  is  all  that  was  coJle  tible,  at  the  time  of  the  set- 
tlement, on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  parly,  for 
the  decrease,  and  the  charges  against  him  for  the  ini  rease,  in 
the  value  of  property,  were  correctly  made. 

^  2748.  [Am'd  1895,  amendment  to  Ptke  effect  September  1, 
2895.]  Where  an  account  ia  judicially  settled  as  prescribed 
in  thifj  article,  and  aiiy  p«rt  of  the  estate  remj.ms  and  is 
ready  to  be  distributed  to  the  creditors,  lefjatees,  next  of 
kin,  husband  or  wife  cf  the  dece.ient,  or  thtir  assigns,  the 
decree  must  direct  the  payment  and  distribution  thereof  to 
theperfcons  so  entitled  according  to  their  respective  rights. 
If  any  person  who  is  a  necessary  party  lor  that  purpose  has 
not  bv  en  cited  or  haa  not  appeared,  a  supplemental  citation 
must  be  is.-ued  as  prescribed  in  section  two  thousand  seven 
hundred  and  twent.v -seven  of  this  act.  Where  the  validity 
of  the  debt,  clmm  or  distributive  share  is  admitted  or  has 
been  established  upon  the  accounting  or  other  proceeding 
in  the  surrogate's  court  or  other  court  of  competent  juris, 
diction,  the  decree  mubt  deteimine  to  whoui  it  is  payable 
the  sum  to  be  p,iid  by  reason  thereof  and  all  other  qu.  sUons 
concerning  the  same.    With  respect  to  the  matters  enumer- 
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aied  in  this  section  the  decree  is  ooncIasiTe  as  a  jadgment 
npon  each  party  to  the  special  proceeding  who  was  duly 
cited  or  appeared,  and  npon  every  person  deriving  title  from 
such  party. 

g  2744.  In  either  of  the  following  cases,  the  decree 
may  direct  the  delivery  of  an  unsold  chattel,  or  the  assign- 
ment of  an  uncollected  demand,  or  any  other  personal 
property,  to  a  parhr  or  parties  entitled  to  payment  or  dis- 
tribution, in  lieu  of  the  money  value  of  the  property : 

1.  Where  all  the  parties  Interested,  who  have  appeared, 
mnnifest  their  consent  thereto  by  a  writing  filed  in  Uie  sur- 
rogate's office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose 
of  payment  or  distribution,  would  cause  a  loss  to  the  parties 
entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not 
fix  it,  by  an  appraisement  under  oath,  made  by  one  or  more 
persons  appointed  by  the  surrogate  for  the  purpose. 

§  8746.  Where  an  admitted  debt  of  the  decedent  is  not 
yet  due,  and  the  creditor  will  not  accept  present  payment, 
with  a  rebate  of  interest ;  or  where  an  action  is  pending  be- 
tween the  executor  or  administrator,  and  a  person  claiming 
to  be  a  creditor  of  a  decedent ;  the  decree  must  direct  that 
a  sum,  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of 
the  interest  and  costs,  be  retained  in  the  hands  of  the  ac- 
counting party ;  or  be  deposited  in  a  safe  bank,  or  trust 
company,  subject  to  the  surrogate's  order :  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  oeing  applied  to 
the  payment  of  the  claim,  when  it  is  due,  recovered,  or  set- 
tled ;  and  that  so  much  thereof,  and  is  not  needed  for  that 
purpose,  be  afterwards  distributed  according  to  law. 

8Dein.28».  §8746.  [^w'd  1886.1  When  a  legacy  or  distributive 
83  Han.  188.  share  is  payable  to  an  infant,  the  decree  may,  in  thediscre- 
M  sute  Rep  ijon  of  the  surrogate's  court,  direct  it,  or  so  much  of  it  as 
may  be  necessary,  to  be  paid  to  his  general  guardian,  to  be 
applied  to  his  support  and  education;  or  when  it  does. not 
exceed  fifty  dollars,  the  decree  may  order  it  to  be  paid  to 
his  father,  and  if  his  father  be  deud,  then  to  his  mother,  for 
the  use  and  benefit  of  such  infant.  Said  court  may,  in  its 
discretion,  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  fart  of  a  legacy  or  distributive  share,  not  paid  or 
applied  as  aforesaid,  which  is  payable  to  an  infant,  to  be 
paid  to  the  general  guardian  of  such  infant,  upon  hia  exe- 
cuting and  depositing  with  the  surrogate  in  his  office,  a 
bond  running  to  such  infant,  with  two  or  more  sufficient 
sureties,  duly  acknowledged  and  approved  by  the  surrogate, 
in  double  the  amount  of  such  legacy  or  distributive  share, 
conditioned  that  such  general  guardian  shall  faithfully 
apply  such  legacy  or  distributive  share,  and  render  a  true 
and  just  account  of  the  application  thereot,  in  all  respect?, 
to  any  court  having  cognizaace  thereof,  when  thereunto 
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required,  the  sureties  in  which  bond  shall  justify  as 

?[uired  in  this  act.    The  said  court  may.  in  its  discretion, 
rom  time  to  time,  authorize  or  direct  such  general  guar- 
dian to  expend  such  part  of  such  legacy  or  distributivo 
share,  in  the  support,  maintenance  ana  education  of  such 
infant  as  it  deems  necessary.     On  such  infant's  cominff 
twenty -one  years  of  age.  he  shall  be  entitled  to  receive,  and 
his  general  guardian  shall  pay  or  deliver  to  him,  under  the 
direction  of  the  surrogate's  court,  the  securities  so  taken, 
and  the  interest  or  other  moneys  that  may  have  been  paid  to 
or  received  by  such  general  gu  trdian.  after  deducting  there- 
from  such  amounts  as  have  been  paid  or  expended  m  pur- 
suance of  the  orders  and  decrees  of  said  court,  so  made  as 
aforesaid  and  the  legal  commissions  of  such  guardian;  and 
the  said  general  guardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward, 
for  the  same ;  in  case  of  the  death  of  said  infant,  before 
coming  of  age,  the  said  securities  and  moneys,  after  making 
the  deductions  aforesaid,  shall  go  to  his  executors  or  ad- 
ministrators, to  be  apolied  and  distributed  according  to  law, 
and  the  general  guardian  shall  in  like  manner  be  liable  to 
account  to  such  administrator  or  executor.    If  there  be  no 
general  guardian,  or  if  the  surrogate's  court  do  not  order 
or  decree  the  payment  or  disposition  of  the  legacy  or  dis- 
tributive share  m  some  of  the  ways  above  described,  then 
tlie  le^^acy  or  distributive  share,  or  part  of  the  same  not  dis- 
posed of  as  aforesaid,  whether  the  same  consists  of  monev 
or  securities,  shall,  by  the  order  or  decree  of  the  surrogate's 
court,  be  paid  and  delivered  to  and  deposited  in  said  court, 
by  Paying  and  delivering  the  same  to  and  depositing  it  with 
the  county  treasurer  of  tlie  count v,  to  be  held,  managed, 
invested,  collected,  reinvested  and  disposed  of  by  him,  as 
prescribed  and  required  by  section  two  thousand  five  hun- 
dred and  tiijrty -seven  of  this  act.    The  regulations  con- 
tained in  the  general  rules  of  practice,  as  specified  in  section 
seven  hundred  and  forty-four  of  this  act,  and  the  provisions 
of  title  three  of  chapter  eight  of  this  act  apply  to  money, 
legacies  and  distributive  shares  paid  to  and  securities  depos- 
ited with  the  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect 
thereto,  or  with  respect  to  a  security  in  which  any  of  the 
money  has  been  invested,  or  upon  which  it  has  been  loaned, 
the  power  and  authority  conferred  upon  the  supreme  court  by 
section  seven  hundred  and  forty-seven  of  this  act.   Sections 
forty-six,  forty -seven,  forty-eight,  forty-nine,  fifty  and  fifty- 
one  of  part  two,  chapter  six,  title  three,  article  two,  of  the 
Bevisea  Statutes,  are  repealed. 

§  8747.  Where  the  person  entitled  to  a  legacjror  dis-   laiN.Y. 
tributive  sliare  is  xin known,  the  decree  must  direct  the 
executor  or  administrator  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or 
persons  who  may  thereafter  appear  to  be  ^ntitl^a  tb^r^tQt 


r 


«1«      31MSP0BITI0N  OP  REAL  PROPERTY.     §  2748 

The  sniTo^te,  or  the  supreme  court,  upon  the  petition  of  a 
person  claiming  to  be  so  entitled,  and  upon  at  least  fourteen 
days'  notice  to  the  Attorney -General,  accompanied  with  a 
copy  of  the  petition,  may  by  a  reference,  or  by  directing 
the  trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the 
rights  of  the  persons  interested,  and  grant  an  order  directing 
the  payment  of  anymODey,  which  appears  to  be  due  to  the 
claimant,  but  without  interest,  and  deducting  all  expenses 
incurred  by  the  State  with  respect  to  the  decedent's  estate. 
The  comptroller,  upon  the  production  of  a  certified  copy  of 
the  order,  must  draw  his  warrant  upon  the  treasury,  for 
the  amount  therein  directed  to  be  paid  ;  which  must  be  x>aid 
by  the  State  treasurer,  to  the  person  entitled  thereto. 

ai^  ^'  §  8'y48.  The  decree  must  also  direct  the  executor 
**  "«•  Qj.  administrator  to  pay  to  the  county  treasurer  a  legacy 
or  distributive  share,  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  two  years  from  the 
time  when  the  decree  is  made,  or  when  the  legacy  or  dis- 
tributive share  is  payable  by  the  terms  of  the  decree.  The 
money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate ;  or  pur- 
suant to  the  judgment  of  a  court  of  competent  jurisdiclion. 

TITLE  V. 

JHtposition  of  the  decedenfs  real  property,  for  the  payment  of 
debts  and  funeral  expenses.  Distribution  of  the  proceeds, 

I  2740.  What  property  subject  to  tbis  title. 
2750.  Petition  ;  when  and  bv  whom  presented. 
S7?l.  Creditor's  time  to  apply  extended  in  certain  cases. 
87fi8.  Contents  of  petition. 

8758.  Proceedings  where  some  of  the  facts  are  unknown. 
8754.  Citation  thereapon. 
St755.  Hearing. 

S766.  Proof  of  debt  npon  which  jad^ment,  etc.,  has  been  rendered. 
JK57.  The  last  section  qnallfled. 
StiSS.  Deciee  to  recite  debts. 

8769.  What  proof  necessary  for  a  decree. 

8760.  Decree  to  mortgage  or  lesse. 

8761.  Decree  to  sell. 

8763.  Id. ;  when  title  is  in  controversy. 
8768.  Id. ;  order  in  which  dijffcrenv  parcels  are  to  be  sold. 
8704.  Id. ;  where  undivided  interest  or  precedent  estate  ia  created 
by  the  will,  etc. 

8765.  Form  of  decree. 

8766.  Bond  to  be  given  by  executor  or  administrator. 

8767.  If  he  refaseii,  freeholder  to  be  appointed  to  execute  decree. ) 

8768.  Order  directing  execution  of  decree. 
8789.  Id. ;  as  to  dintmct  parcels  after  appeal 

8770.  Id. :  not  affected  by  death,  etc. 

8771.  What  credit  allowed  on  sale. 
87i8.  Modeof  (*a1e;  notice  thereof. 

8r73.  Distinct  parcelH  to  be  sold  separately. 

2774.  Who  not  to  pMrchara. 

8776.  Order  to  vacate  sale.    Resale. 

8776.  Order  to  conflrm  sale.    Conveyance  thereupon. 

8777.  When  conveyance  not  to  effect  purchaser  or  mortgagee  froi^ 
_  Leir,  etc. 

8?78.  Effect  of  conveyance  in  other  casea, 
97761  Contract  for  lands ;  how  eol4f 
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2780.  Id. ;  purobMer's  bond  for  payment  thereuiion. 

2781.  Id. ;  when  interest  iu  part  uf  laud  may  he  wold. 

2782.  Id.;  effect  of  convey duce  of  decedent  0  Intereiit. 

2783.  Id.;  effect  uf  conveyance  of  part. 

2784.  Purckaser'a  title  not  affected  by  certain  Irregularities,  eto. 

2785.  Id.;  preenmption  where  records  have  been  rt^moved. 

2786.  erooeedato  be  pai>t  into  court.    Effect  thereof. 

2787.  Notice  of  distribution  of  proceeds. 

2788.  Hearlng:proof  of  further  debts. 

2789.  When  sale  of  nnsold  property  may  be  directed. 

2790.  Proof  of  claims  to  surplus  money . 
27tfl.  Decree  for  distribution. 

2793.  Id.;  county  treasurer  to  distribute. 

2793.  Distribution ;  how  made. 

2794.  Dower  in  lands  under  contract;  how  computed. 
2T96.  Fund  set  apart  for  dower;  how  invested,  etc. 

2796.  Id.;  share  belonging  to  infant,  etc. 

2797.  Effect,  upon  proceedings  under  this  title,  of  an  action  to  fore- 

close, etc 

2798.  Bnrplus  money  on  foreclosure  and  other  sales;  when  i-ald  to 

surrogate. 

2799.  Id.;  how  distributed. 

2800.  Securities  and  leases  :  surrogate's  duty  respecting  the  same. 

2801.  Restitution,  for  assets  subsequently  discovered. 


§2749.     [Am*d  lS9i,]  Real  property,  of  wbioj  a  decedent  MHnn.  sol. 
died  Beize<l,  and  the  interest  of  a  aeoeilent  in  real  property,   10  <^^^*  ^^^ 
held  by  him  under  a  contract  for  the  purchase  thereof,  made  ]^'^  y  lo«. 
eithi  r  with  him,  or  with  a  person  from  whom  he  derived  his 
interest,  may  be  disposed  of,  for  the  payment  of  his  debta 
and  funeral  expenses,  or  for  the  payment  of  jadgment  Hens 
existinK  thereon  at  his  death,  as  prescribed  in  this  title  ;  ex- 
cept where  it  is  devised,  expressly  charged  with  the  pay- 
ment of  debts  or  funeral  expe-ises,  or  is  eiempted  from  levy 
and  sale  by  virtue  of  an  execution,   as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.      The  expression 
'* funeral  expenses,"  as  used  in  this  title,  includes  a  reason* 
able  charge  tor  a  suitable  headstone. 


§2750,     [i4m'd  1885,  1894  ]     At  any  time  within   three  6Bedf.207. 
years  after  letters  were  first  duly  granted  within   the  state,    10  civ.  Pro. 
upon  the  estate  of  a  decedent,  nn  executor  or  administrator,  J^oem  37 
wnether  sole  or  joined  in  the  letters  with  another  othir  49  uim,  439. 
than  a  temporary  ndministrator,  or  a  person  holdii  g  a  judg-  127  N.Y.  296.' 
ment  lien  upon  decedent's  real  property  at  the  tiiue  of  Lis   ^^^^'  *'3. 
death,  or  any  other  creditor  of  the  decedent,  other  than  a  Ji^*'**'  ^*^* 
creditor  by  a  mortgage  which  is  a  lien  upon  the  decedent's  •' 
real  property,  may  present  to  the  surrogate's  court,  from 
which  letters  were  issued,  a  written  pi't;tiun,  duly  verified, 
piaying   for  a  decree  directing  the  disposition  of  the  de- 
eedent^  real  property,  or  interest  in  renl  property,  sped- 
tied  in  the  last  section,  or  so  much  thereof  as  is  nccessaiy    - 
for  the  payment  of  his  debts  or  funeral  expenses,  or,  if  so 
decreed  as  hereinafter  provided,  for  the  payment  of  any 
judgment  liens  existing  upon  such  land,  or  some  portion 
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thdreof,  at  deoedoni's  deftth  by  the  mortgage,  lease  or  aale 
at  public  or  private  sale  thereof ;  and  that  t£e  parties  named 
in  the  petition  and  all  other  necessary  parties,  as  preeoribed 
in  the  subsequent  sections  of  this  liUe,  mav  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made. 


137  N.T.9M.  §  2751.  [ilm'd  1887. ]  The  time,,  during  which  an  action 
is  pending  in  a  court  i  f  record,  between  a  creditor  nnd  an 
executor  or  administrator  of  the  evtate,  is  not  a  part  of  the 

'  time  Umited  in  the  last  section,  for  presenting  a  petition, 

founded  upon  a  debt,  which  was  in  controversy  in  the  ac- 
tion; if  the  creditor  has,  before  the  expiration  of  the  time  so 
limited,  filed,  in  the  clerk's  office  of  the  county  where  the 
real  property  is  siiuated,  a  notice  of  the  pendency  of  the 
action  specifyinf;  the  names  of  the  parties,  the  object  of  the 
action,  and,  vL  the  creditor's  debt  is  made  the  foundation  of 
a  counterclaim,  the  nature  of  the  counterclaim;  contidning 
a  description  of  the  property  in  that  county  to  be  affected 
thereby ;  and  stating  tLat  it  will  be  held,  as  security  for 
any  judgment  obtained  in  the  action.  A  notice  so  filed 
must  be  recorded  and  indexed,  and  may  be  canceled,  as 
prescribed,  with  respect  to  the  notice  of  pendency  of  an  ac- 
tion, in  article  ninth  of  title  first  of  chapter  fourteen  of  this 
act.  It  may  also  be  canceled  in  like  manner,  or  a  specified 
portion  of  the  property  nffecled  thereby,  may  be  discharged 
from  the  lien  thereof,  l>y  the  order  of  the  court  in  which  the 
action  is  pending,  made  upon  the  application  of  a  person 
having  an  interest  in  the  real  property,  upon  notice  to  the 
creditor,  and  upon  such  terms  as  justice  requires.  When- 
ever an  executor,  administrator,  or  creditor  of  a  deceased  per- 
aon  shnU  have  commenced,  or  shall  hereafter  commence^  an 
action  in  any  court  of  competent  jurisdiction  of  this  state, 
for  the  purpose  of  setting  aside  any  fraudulent  conveyance 
of,  or  incumbrance  upon,  au  v  real  estate  ot  such  deceased 
person,  and  such  action  shall  have  been  decided  in  favor  jof 
such  executor,  administrator,  or  creditor,  such  executor,  ad- 
ministrator or  creditor,  may,  nt  any  time,  within  tiiree  years 
after  the  final  determinntion  of  such  action,  have  and  main- 
tain an  action  or  proceeding  against  the  proper  parties,  in 
any  court  of  competent  jurisdiction  of  this  Ktate,  for  a  sale 
of  such  real  estate,  and  for  a  distiibutinn  c>f  the  proceeds  of 
such  real  estate  omong  the  creditors  of  such  deceased  per- 
son and  other  persons  entitled  to  the  same  as  maybe  direc-ted 
by  the  judgment  in  such  action. 


lD6m.80.  &  2752.  \AnCd  1894.]  The  petition  must  set  forth  the 
144  n\^  fo  lowing  matters,  as  nearly  as  the  petitioner  can,  upon 
ff  App  DiT    diligent  inquiry,  ascertain  them  : 

637.  1.    The  unpaid  debts  of  the  decedent,  a&d  the  name  of 

16  iciic.667.  eich  creditor  or  person  claiming  to  bo  a  creditor  \  and  the 
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name  of  each  person  holdins,  or  claiming  to  hold,  a  lien  by 
judgment  docReted  against  decedent  before  bis  decease,  and 
also  the  several  dnted  of  docket  of  all  or  any  of  sneh  jndgi- 
ment  liens,  and  whether  such  judgment  lien  or  liens  affect 
the  whole  or  part  of  the  decedent's  real  property ;  and  the 
amount  of  the  unpaid  funer4il  expenses  of  the  decedent,  if 
any,  and  the  name  of  any  person  to  whom  any  sum  is  due  by 
reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real 
property,  and  interest  in  real  property,  witdin  the  state, 
which  may  be  disposed  of  as  prescribed  in  this  title ;  a 
statement  of  the  yalue  of  <  ach  distinct  parcel ;  whether  it 
is  improved  or  not ;  whether  it  is  occupied  or  not ;  and,  if 
occupied,  the  name  of  each  occupant ;  whether  it  is  encum- 
bered by  a  mortgage  lien  or  liens  together  with  a  statement 
of  the  amount  due  or  claimed  to  be  due  thereon.  AVhere  the 
petition  describes  an  interest  in  real  property,  specified  in 
section  two  thousand  seven  hundred  and  forty -nine  of  this 
act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this 
section,  relating  to  the  real  property  to  which  the  interest 
attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs 
and  devisees  of  the  decedent,  and  also  of  every  other  per- 
son claiming  under  them,  or  either  of  them,  stating  who,  if 
any,  are  infants  ;  the  ace  of  each  infant,  and  the  name  of 
his  general  guardian,  if  any  ;  and  also,  if  the  petition  is  pre- 
sented by  a  creditor  or  judgment  lienor,  the  name  of  each 
executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  admin- 
istrator, the  amount  of  personal  property  which  has  come  to 
his  hands,  and  those  of  his  co-executors  or  co  administra- 
tors, if  any  ;  the  application  thereof,  and  the  amount  which 
may  yet  be  realized  therefrom, 

^2758.  (^m*dl894.]  If ,  upon  diligent  inquiry,  any  of  t>N.  T. 
the  matters  required  to  be  set  forth,  as  prescribed  in  the  Supp.  87fi. 
last  section,  can  not  be  ascertained  by  the  petitioner,  that 
fact  must  be  shown  to  the  surro^te's  satisfaction,  and  the 
surrogate  must,  thereupon,  inquire  into  t^e  matter,  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter.  If  the 
petition  is  presented  by  a  creditor  or  judgment  lienor,  the 
surrogate  may,  by  order,  require  the  executor  or  administra- 
tor to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 

§2754«     [^m'dl894.]    Where  the  surrogate  is  satisfied  i  Dam.  m. 

that  all  the  facts,  specified  in  the  last  section  but  one,  have  84  Hun.  50X. 

been  ascertained,  as  far  as  they  can  be  upon  diligent  in-  ^  l>«m*  ti. 
quiry,  and  it  appears  to  him  that  the  debts,  jud^^ent  liens 
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and  fnneral  expenses,  or  either,  can  not  be  paid,  without 
resorting  to  the  real  property,  or  interest  in  ri^il  property, 
he  must  issue  a  citation  according  to  the  prayer  of  the  peti* 
tion.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  ihe 
property  under  an  heir  or  devisee,  is  not  named  in  the  peti- 
tion, the  citation  must  also  be  directed  to  him.  Unless  the 
executor  or  administrator  has  caused  to  be  published,  as 
prescribed  by  law,  a  notice  requiring  creditors  to  present 
their  claims,  and  the  time  for  the  presentation  thereof,  pur- 
suant to  the  notice,  has  elapsed,  the  citation  must  be 
directed  generally  to  all  other  creditors  of  the  decedent^  as 
well  as  the  creditors  named. 


34  Hun.  601.  §2755*  [AmUl  1887,  1893,  1894,]  Upon  the  return  of 
136  N.Y.  419.  the  citation  the  surrogate  must  proceed  to  hear  the  allega- 
tions and  proofs  of  the  parties.  A  creditor  of  the  decedent, 
or  a  judgment  lienor,  or  a  person  having  a  claim  for  unpaid 
funeral  expenses,  although  not  named  in  the  citation,  may 
present  and  prove  his  debt  or  lien,  and  thus  make  himself 
a  party  to  the  special  proceeding.  A  creditor  of  the  decedent, 
whose  claim  is  not  yet  due  may  present  and  prove  his  debt 
and  have  the  same  established  upon  a  rebate  of  legal  inter- 
est, and  thus  make  himself  a  party  to  the  special  proceed- 
ings. An  heir  or  devisee,  or  a  person  claiming  under  an 
heir  or  devisee,  of  the  property  in  question,  although  not 
named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  hens,  or 
funeral  expenses,  or  the  validity  of  a  debt,  due  or  unpaid, 
or  of  any  judgment  lien,  represented  as  existing  against  the 
decedent,  or  the  reasonableness  of  the  funenU  expenses; 
may  interpose  any  defense  to  the  whole  or  any  part  thereof; 
and,  for  thtit  purpose,  may  make  himself  a  paily  to  the  spe- 
cial proceeding.  The  admission  or  allowance  by  the  exe- 
cutor or  administrator  of  a  claim  or  debt  of  any  creditor 
aguinst  the  decedent  shall,  for  the  purpose  of  such  proceed- 
ing, be  deemed  an  establishment  thereof,  unless  oojection 
be  made  thereto  by  a  party  to  the  special  proceeding. 
Where  such  a  defense  arises  under  the  statute  of  limitation, 
an  act  or  admission  by  the  executor  or  administrator  does 
not  prevent  the  running  of  the  statute,  or  revive  the  dett, 
so  as  to  affect,  in  any  manner,  the  real  property  or  interest 
in  real  property  m  question. 


l3«N.r.4l2,  ^  2756«  Where  a  judgment  or  decree  has  been  rendered 
against  an  executor  or  administrator,  for  a  debt  due  from 
the  decedent,  the  debt  is,  nevertheless,  deemed  a  debt  of 
the  decedent,  to  the  same  extent,  and  to  be  establiBhed  in 
the  same  manner,  and,  except  as  prescribed  in  the  next  sec- 
tion, subject  to  the  same  defences  as  if  an  action  had  not 
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been  brought  thereon.  But  a  judgment  or  decree,  rendered 
upon  a  trial  upon  the  merits,  in  presumptive  evidence  of 
the  debt  upon  the  hearing  before  tne  surrogate. 


§  2757.  The  last  section  is  subject  to  the  following  ex- 
ceptions : 

1  The  debt,  for  which  the  judgment  was  rendered, 
cannot  be  allowed,  as  against  the  property  in  question,  at 
any  greater  sum  than  the  amount  recovered,  exclusive  of 
costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  question, 
or  a  party  claiming  under  an  heir  or  devisee,  may  interpose, 
in  reduction  of  the  amount  claimed  to  be  due  upon  a  judg- 
ment or  decree  against  the  decedent,  or  against  the  executor 
or  administrator,  any  payment  or  counterclaim  which  might 
be  allowed  to  him,  or  to  the  person  under  whom  he  claims, 
in  an  action  founded  upon  tne  debt 


§2758.  [ilm'J1894.]  The  decree  must  determine  and 
specify  the  amount  of  each  debt  established  before  the  sur- 
rogate, as  a  valid  and  subsisting  debt  aguinst  the  decedent's 
estate,  or  as  a  just  and  reasonable  charge  for  funeral  ex- 
penses, and  must  determine  and  specify  the  amount  of 
each  judgment  lien  established  before  the  surrogate  as  a 
valid  and  subsisting  lien  existing  upon  the  decedent  s  land, 
or  some  part  thereof,  at  the  time  of  his  death.  And  the 
decree  may  also  determine  the  amount  due  or  remaining 
unpaid  upon  any  mortgage  or  mortgages,  existing  at  de- 
cedent's death  upon  his  real  property,  or  any  portion  there- 
of;  and  the  decree  must,  in  like  manner,  specify  what 
demands   presented    have  been  rejected.      The  vouchers 

Presented  before  the  surrogate,  in  support  of  each  debt  or 
en  established,  must  be  iUed  and  remain  in  the  surrogate's 
ofiice. 


§  27o9«     [i4m'dl894.]     A  decree  directing  the  disposi-   34Hnii.  BOl. 
tion  of  real  property,. or  of  an  interest  in  real  propertv.  can    liTN.Y.Wfl. 
be  made  only  where,  after  due  examination,  the  following  ?f^|*^*  *!!» 
&ct8  have  been  established  to  the  satisfaction  of  the  sur- 
rogate : 

1 .  That  the  proceedings  have  been  in  conformity  to  this 
title. 

2.  That  the  debts,  or  liens  or  both,  for  the  payment  of 
which  the  decrees  made,  are  the  debts  of  the  decedent,  or 
are  just  and  reasonable  charges  for  his  funeral  expenses,  or 
are  liens  by  judgment  existing  at  his  death  upon  his  real 
property,  or  upon  some  portion  thereof ;  and  are  justly  due. 
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3.  That  they  are  not  secured  by  a  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent's  real  property,  or 
interest  in  real  property;  or,  if  a  debt  is  so  secured  or 
charged  upon  a  portion  of  the  real  property,  or  interest  in 
real  property,  that  the  remedies  of  the  creditor,  by  virtue  of 
that  charge  or  security,  have  been  exhausted. 

1  ~6  N.T.  110.  4.  That  the  property  directed  to  be  disposed  of  was  not 
effectually  devised,  expressly  charged  witn  the  payment  of 
debts  or  funeral  expenses,  and  is  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof  ;  or,  if  so  devised  or 
subject,  that  it  is  not  practicable  to  enforce  the  charge,  or 
to  execute  the  power,  and  that  the  creditor  has  effectiudly 
relinquished  the  same. 

5.  That  all  the  personal  property  of  the  deoedent*  which 
could  have  been  applied  to  payment  of  the  decedent's  debts 
and  funeral  expenses,  has  been  so  applied  ;  or  that  the  exe- 
cutor or  administrators  have  proceeded  with  reasonable 
diligence  in  converting  the  personal  property  into  money, 
and  applying  it  to  the  parent  of  those  debts  and  funeral 
expenses ;  and  that  it  is  insufficient  for  the  payment  of  the 
same,  as  established  by  the  decree. 


§  2760.  [Am'd  1885.]  If  the  facts  specified  in  the  last 
section  are  satisfactorily  established,  the  surrogate  must  in- 
quire whether  sufficient  money  can  be  raised,  advantage- 
ously to  the  persons  interested  in  the  real  property,  by  a 
mortgage  or  lease  of  the  real  property  of  which  the  decedent 
died  seized,  or  a  part  thereof.  And  to  that  end  he  shall 
appoint  three  competent  disinterested  persons  to  examine 
and  appraise  each  parcel  of  such  real  property,  and  its 
rental  value  at  its  just  and  fair  market  value ;  they  shall 
forthwith  so  appraise  the  same,  make  a  report  thereof, 
signed  and  verified  by  at  least  two  of  them,  describinff  each 
parcel,  and  stating  its  value  and  rental  value,  and  file  the 
same  in  the  surrogate's  office.  If  he  ascertains  that  the 
money  can  be  so  raised,  the  decree  must  direct  the  execu- 
tion of  one  or  more  mortgages  or  leases  accordingly  ;  but  a 
lease  shall  not  be  made  for  a  longer  time  than  until  the 
youngest  person  interested  in  the  property  leased  attains 
full  age.  A  mortgage  or  lease,  executed  pursuant  to  such 
a  decree,  has  the  same  effect  as  if  it  had  been  made  by  the 
decedent,  immediately  before  his  dea^. 


§  2761.  [i4m'd  1885,  1894.]  Where  it  appears  to  the 
surrogate,  upon  the  inquiry  made  as  prescribed  in  the  last 
section,  that  sufficient  money  can  not  be  raised  advantage- 
ously to  the  persons  interested  in  the  real  propertyTby 
mortgage  or  lease,  the  decree  must  direct  a  sale  of  the  real 
property,  or  interest  in  the  real  property,  or  of  so  much 
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thereof  as  is  necessary,  in  order  to  pay  the  debts,  judgment 
liens  thereon,  and  funeral  expenses  of  the  decedent,  as 
established  in  the  decree,  at  public  or  private  sale.  Such 
decree,  however,  may  provide,  if  it  appear  to  be  for  the  best 
interest  of  all  persons  interested,  that  the  said  sale  be  made 
subject  to  all  or  any  specified  liens  by  judgment  existing  at 
decedent's  death  on  said  real  proper^  or  any  portion  there- 
of, which  shall  have  been  established,  and  the  amount 
thereof  determined  b^  the  said  decree.  'Where  a  sale  of  all 
the  real  property,  or  interest  in  real  property,  is  not  neces* 
sary  for  that  purpose,  but  enough  of  eitner  can  not  be  sold, 
without  manifest  prejudice  to  the  persons  interested,  the 
decree  may  direct  a  sale  of  all  the  real  property,  or  all  the 
interest  in  real  property,  or  both,  or  of  such  a  part  of  either 
as  the  surrogate  thinks  proper,  at  public  or  private  sale. 


§  2762«  Where  it  appears  that  any  of  the  real  property, 
of  which  the  decedent  died  seized,  cannot  be  sold,  without 
manifest  prejudice  to  the  persons  interested  therein,  by 
reason  of  a  controversy  respecting  the  decedent's  title  there- 
to, or  interest  therein,  the  decree  may  direct  that  the  ex  ecu* 
tion  thereof,  with  res]^ect  to  that  property,  be  postponed, 
until  the  special  direction  of  the  surrogate.  In  that  case  a 
party  may  apply  at  any  time  afterwards,  upon  notice  to  the 
others  who  a|)peared,  for  an  order  directing  the  execution  of 
the  decree,  with  respect  to  the  property  so  reserved. 


§  27  68.  Where  the  decree  directs  the  sale  of  two  or  19  Abb.  H 
more  distinct  parcels  of  real  property,  of  which  the  deoe-  ^^  ^^^ 
dent  died  seized;  or  his  interest  under  two  or  more  contracts 
for  the  purchase  of  distinct  parcels  of  real  property ;  the 
decree  m  ly  direct  the  sale  to  be  made,  in  the  order  which 
the  surrogate  deems  just,  unless  it  appears  that  one  or  more 
distinct  parcels,  of  which  the  decedent  died  seized,  have 
been  devised  by  him,  or  sold  by  his  heirs  ;  in  which  case, 
the  several  distinct  parcels  must  be  sold  in  the  following 
order : 

1.  Property  which  descended  to  the  decedent's  heirs,  and 
has  not  been  sold  by  them, 

2.  Property  so  descended,  "^hich  has  been  sold  by  them. 

8.    Property  which  has  been  devised,  and  has  not  been 
sold  by  the  devisee. 

4.    Property  so  devised,  which  has  been  sold  by  the  de- 
visee. 


§  2704.  [Am*d  1894.]  Where  the  decedent's  will  de. 
vises  an  undivided  interest  in  real  property,  hut  not  the 
whole  of  his  estate  therein;  or  creates  a  prccc.l  -nt  estate 
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in  real  property;  or  >^here  an  heir  of  the  decedent  has  sold 
an  undivided  interest,  or  created  a  precedent  estate,  iu 
real  property  ■which  descended  to  him;  the  entire  property, 
to  which  the  undivided  interest  or  precedent  estate  at- 
taches, must  be  sold.  But,  in  applying  the  proceeds  to  the 
payment  of  debts  and  funeral  expenses,  the  application  of 
the  proportion  of  the  proceeds,  belonging  to  the  devisee  or 
grantee  of  the  undivided  interest,  or  of  the  precedent 
estate,  must  be  postponed  to  the  application  of  the  residue, 
in  the  order  prescribed  in  the  last  section,  in  like  manner, 
as  if  that  undivided  interest  or  precedent  estate  was  a 
distinct  parcel  of  the  property. 


§  2765.  [Am*d  1885,  1894.1  A  decree  directing  that  real 
property  be  mortgaged,  leased  or  sold,  or  that  an  interest 
in  real  property  be  sold,  as  prescribed  in  this  title,  must 
describe  it  with  common  certainty;  and  must  direct  that  a 
mortgage,  lease,  or  sale  thereof,  for  the  purpose  of  paying 
the  debts,  judgment  liens  ordered  to  be  paid,  or  funersd 
expenses,  established  by  the  decree,  be  made  by  the  exe- 
cutor or  administrator,  upon  his  giving  the  bond  pre- 
scribed by  law ;  or,  in  case  of  his  failure  so  to  do ,  by  a 
freeholder,  to  be  appointed  by  the  surrogate,  as  prescribed 
by  law;  and  in  case  a  sale  thereof  be  directed,  may 
authorize  the  same  to  be  made  at  private  sale,  at  a  price 
not  less  than  the  value  thereof,  as  appraised  pursuant  to 
the  provisions  of  section  twenty-seven  hundred  and  sixty 
of  this  code. 


§  2766.  Before  an  executor  or  administrator  can  execute 
a  decree,  directing  that  property  be  mortgaged,  leased,  or 
sold,  he  must  execute ,  and  file  with  the  surrogate,  his  bond, 
with  two  or  more  sureties,  to  the  people  of  the  State,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  sum 
to  be  raised,  if  the  decree  directs  a  mortgage ;  or,  if  it 
directs  a  lease,  in  such  a  penalty  as  the  surrogate  thinks 
pro  I  er  ;  or,  if  it  directs  a  sale,  m  a  penalty  not  less  than 
twice  the  value  of  the  real  property,  or  interest  in  real 
property,  directed  to  be  sold.  The  bond  must  be  condi- 
tioned for  the  faithful  )'erformance  of  the  duties  imt  osed 
upon  the  principal  by  the  decree;  for  the  payment  into 
the  surrogate's  court,  within  twenty  days  after  the  receipt 
thereof,  by  the  principal,  of  all  money  arising  from  the 
mortgage,  lease,  or  sale;  for  the  delivery  to  the  surrogate, 
within  the  same  time,  of  all  the  securities  taken  there- 
upon; and  for  the  accounting  by  the  principal,  for  all 
money  received  by  him,  whenever  he  is  required  so  to  do, 
i)y  a  court  of  competent  jurisdiction. 
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§2767*'  Where  there  are  tvo  or  more  execntors  or  ad- 
ministrators, if  either  of  them  fails,  within  such  time  as  the 
Borrogate  deems  reasonable,  to  ^ve  or  to  join  with  his  co- 
executors  or  co-administiators  in  giving,  a  bond,  as  pre- 
Boribed  in  the  last  section,  the  sun'ogate  may  direct  those 
who  have  siven  the  bond,  to  proceed  to  execute  the  decree. 
But  if  a  sole  executor  or  administrator,  or  all  the  executors 
or  administrators  so  fail,  the  surrogate  must  make  an  order, 
appointing  a  disinterested  freeholder  to  execute  the  decree. 
He  may  vacate  such  an  appointment,  and  make  a  new  ap- 
pointment, from  time  to  time,  as  the  case  requires.  A  person 
BO  appointed  must  give  a  bond,  in  all  respects  like  that  re- 
quired from  an  executor  or  administrator,  as  prescribed  in 
tne  last  section.  In  making  such  an  appointment,  the  sur- 
rogate must  give  a  preference  to  a  competent  person  nomi- 
nated by  the  creditors,  whose  debts  have  been  established, 
or  a  majority  of  them  in  number  and  amount. 


S  2768*  Where  an  executor  or  administrator,  or  a  free- 
holder appointed  as  prescribed  in  the  last  section,  has 
given  the  requisite  bond,  an  order  must  be  made,  reciting 
the  fact,  and  directing  him  to  proceed  to  execute  the  de- 
cree. The  order  may  direct  the  execution  of  the  decree,  with 
respect  to  all  or  any  part  of  the  real  property,  or  any  of  the 
interests  in  real  property,  specified  in  the  decree.  Wlit-re 
it  directs  the  execution  of  the  decree,  with  respect  to 
part  only,  an  order  to  execute  it  ^ith  respect  to  anv  other 
part  or  parts,  may  be  made  from  time  to  time,  as  the  case 
requirts. 


§  2769.  [Am^d  1 894.  ]  Where  the  only  question,  upon  an 
appeal  taken  from  a  decree  directing  a  sale  of  real  property^ 
or  of  an  interest  ia  real  property,  or  both,  relates  to  t^o 
validity  or  amount  of  a  debt  or  judgment  lien  established  by 
the  decree,  and  the  real  property  directed  to  be  sold,  or  to 
which  the  iiiterest  directed  to  be  sold  attaches,  cousists  of 
two  or  more  distinct  pat  eels,  the  sale  of,  or  with  respect  to 
one  or  more  of  which  will  suffice  to  pay  all  the  other  debts 
and  liens  ho  established  and  directed  to  be  paid,  leaving 
enough  real  property,  or  interest  in  real  property  unsold  to 
satisfy  the  claim  drawn  in  question  upon  the  appeal,  the 
appellate  court  may,  upon  the  motion  of  any  party  to  the 
special  proceeding  in  the  surrogate's  court,  made  upon  notice 
to  all  i>artieH  to  the  appeal,  direct  the  surrogate's  court  to 
cause  the  decree  t>  be  exe<uted  with  respect  to  the  distinct 
parcels  of  real  property,  which  will  suffice  to  pay  the  debts 
and  judgment  liens  ordered  paid,  not  in  controversy  ;  and 
the  proceeds  of  a  sale,  made  pursuant  thereto,  to  be  distri- 
buted in  like  manner  as  if  the  decree  related  only  to  those 
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paroelrf  and  those  debt«  or  liens ;  except  that  any  surplus, 
whioh  may  remain  for  distribntion  after  payment  of  tnose 
debts  or  heus,  or  so  much  thereof  as  will  suffice  to  pay  the 
demand  in  controverHy,  must  be  paid  into  the  surrogate's 
court  and  retained  by  the  county  treasurer,  subject  to  the 
order  of  the  surrogate  to  abide  the  event  of  the  apptal.  But 
this  section  does  not  authorize  a  sale  of  any  distinct  pare*  1, 
otherwise  than  in  the  order  prescribed  for  tLat  pur,.os(%  in 
sections  twenty-seven  hundred  and  sixty-four  and  twen  \- 
seven  hundred  and  sixty-five  of  this  act. 

^2770.  The  death,  removal,  or  disqualification,  Otfore 
the  complete  execution  of  a  decree,  ot  all  the  executors  or 
administrators,  who  have  been  directed  to  execute  it,  or  of 
a  freeholder  appointed  for  the  purpose,  do^s  not  suspend  or 
affect  the  execution  theteof ;  but  the  successor  of  the  person 
who  has  died,  been  removed,  or  become  disqualified,  must 
proceed  to  complete  all  unflnisied  matters,  as  his  predeces- 
sor might  have  completed  the  same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties,  as  the  surro- 
gate prescribes. 

§2771*  Tho  surrogate  may,  in  the  order  directing  the 
execution  of  the  decree,  or  in  a  separate  order  made  before 
the  sale,  allow  a  sale  to  bo  mad^  upon  a  credit,  not  exceed- 
ing three  years,  for  not  more  than  three- fourths  of  the  pur- 
cliase-money,  to  be  secured  by  the  purchafier's  bond,  and 
his  mortgage  on  the  property  sold,  except  where  the  sale  is 
that  of  an  interest  under  a  contract ;  in  which  case,  the  order 
may  prescribe  the  security  to  be  given. 


§  2772.     [Am'd  1885.]     Each  distinct  )>arcel  of  real  prop- 
erty must  be  sold  in  ihe  counts  where  it  or  a  part  thereof  is 
situat  d.     The  provisions  of  Koctinns  one  thousand  three 
^  hundred  and  eighty-four,  oi.e  thousand  three  hundred  and 
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eighty-five ,  one  thousand  three  hundred  and  eighty-six,  one 
thousand  four  hundred  and  thirty-four,  one  thousand  four 
hundred  and  thirty-five  and  one  thousand  four  hundred 
and  thirty-six  of  this  act  apply  to  a  public  sale  of  real  prop- 
erty, or  of  an  interest  in  real  property,  as  prescribed  in  this 
title.  In  making  the  application  each  provision  relating  to 
the  sheriff  is  deemed  to  apply  to  the  person  making  the 
sale,  pursuant  to  the  decree  and  the  order  directing  the 
execution  thereof.  A  private  sale  of  real  property,  or  of  an 
interest  in  real  property,  must  be  made  by  contract  in  writ- 
ing, subject  to  the  approval  of  the  surrogate. 

§  8778.  [Ain'd  1885.]  Where  real  property  to  be  sold  at 
public  sale  consists  of  one  or  more  distinct  parcels,  the  per* 
son  making  the  sale  must  cause  each  distinct  parcel  to  be 
separately  exposed  for  sale,  unless  otherwise  directed  in  the 
decree,  or  in  the  order  to  execute  the  same,  or  in  an  order 
subsequently  made  by  the  surrogate. 

§  8774.  An  executor  or  administrator  upon  the  estate,  a 
freeholder  appointed  to  execute  a  decree,  or  a  general  or 
special  guardian  of  an  infant,  who  has  an  interest  in  any  of 
the  real  property  to  be  sold,  shall  not,  directly  or  indirectly, 
purchase,  or  be,  or,  at  any  time  before  confirmation,  tie- 
come  interested  in  a  purchase  at  the  sale ;  except  that  a 
guardian  may,  when  authorized  so  to  do  by  the  order  of  the 
surrogate,  purchase,  in  his  name  of  office,  for  the  benefit  of 
his  ward.  A  violation  of  this  section  renders  the  purchase 
void. 

§  2776.  [Am*d  1885.]  The  person  making  the  sale  must, 
with  ei]\  convenient  speed  file  with  the  surrogate  a  report  of 
the  sale.  The  surrogate  must  upon  notice,  given  in  such 
manner  and  for  such  a  length  of  time  as  he  thinks  proper, 
to  each  party  who  has  appeared,  inquire  into  the  proceed- 
ings ;  and  he  may  take  oral  testimony  respecting  the  same. 
If  he  is  of  opinion  that  the  proceedings  were  unfair ;  or 
that  the  sum  bid  for  the  whole,  or  for  a  distinct  parcel  of 
real  property  separately  sold,  or  in  case  of  a  private  sale  of 
the  same,  that  the  sum  at  which  it  is  agreed  to  be  sold, 
was  less  than  the  value  thereof  at  the  time  of  sale,  and  that 
a  sum  exceeding  that  bid,  or  in  case  of  a  private  sale,  ex- 
ceeding that  at  which  it  is  a;;reed  to  be  sola  at  least  ten  per 
centum,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained  upon  a  resale, — he  must  make  an  order  vacating 
the  sale,  either  wholly  or  with  respect  to  the  distinct  parcel 
affected,  and  directing  another  sale,  and  whether  it  shall  be 
at  public  or  private  sale,  notice  of  which,  in  case  of  a  public 
sale  thereof,  must  be  given,  and  the  sale  must  be  conducted 
as  in  this  title  prescribed  for  a  public  or  private  sale  as  may 
be  applicable. 

§  2770.  Where  a  sale  is  not  vacated,  the  surrogate  must 
make  an  order  confirming  it ;  and  where  it  is  vacated  as  to 
a  part  only  of  the  property  sold,  he  must  make  an  order 
coi^fjriping  it  a'>  to  the  residue.    An  order,  confirming  a 
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Bale,  mnst  direct  a  person  making  the  sale  to  execute  the 
proper  conveyanoes,  upon  compliance,  ou  the  purt  of  the 
purchaser  or  purchasers,  with  the  terms  of  the  sale.  The 
necessary  conveyancts  must  be  executed  by  that  person 
accordingly,  and  must  briefly  refer  to  the  decree,  the  order 
to  execute  it»  and  the  order  of  oonJirmaUon« 

146N.T.39.  §27  7 7.  A  conveyance  of  real  property,  made  pursuant 
to  this  title,  does  not  affect^  in  any  way,  the  title  of  a  pur- 
chaser or  mortgagee,  in  good  faith  and  for  yaiue,  from  an 
heir  or  devisee  of  the  decedent,  unlcbs  letters  testamentary 
or  letters  of  administration,  upon  the  estate  of  the  decedent, 
were  granted,  by  a  surrogate  s  court  having  jurisdiction  to 
grant  them,  upon  a  petition  therefor,  presented  within  four 
years  after  his  deuth. 

§  2778*  [Am*d  1894.  ]  Except  as  prescribed  in  the  last  sec- 
tion a  conveyance  of  real  property,  executed  upon  a  sale 
thereof,  pursuitnt  to  this  title,  vests  in  thegrnntee  all  the  es- 
tate, right  and  interest  of  the  decedent  in  the  real  property 
so  conveyed,  at  the  time  of  his  death,  free  from  any  claim 
of  his  widow  for  dower,  which  has  not  been  assigned  to  her; 
but  subject  to  all  subsisting  charges  thereon  by  judgment, 
mortgage  or  otherwise,  which  existed  atthetimeof  his  death, 
unless  Uie  said  real  property  is  decreed  to  be  sold  free  and 
clear  from  thelien  of  any  iudgibent  or  judgments  established 
by  the  decree  and  ordered  to  be  paid  as  far  as  possible  from 
the  proceeds  of  such  sale,  as  provided  for  in  sections  twenty- 
seven  hundred  and  ninety-one  and  twenty-seven  hundred 
and  ninety-three  of  this  act,  in  which  event  such  lien  or  liens 
shall  be  transferred  by  such  sale  from  the  land  sold  to  the 
proceeds  thereof.  "Wnere  dower  has  been  assigned  to  the 
widow,  the  grantee  takes  the  part  of  the  property  to  which 
her  estate  in  dower  attaches,  subject  thereto. 

§2779*  Where  any  of  the  property  to  be  sold  consists 
of  an  interest,  under  a  contract  for  the  purchase  of  real 
property,  and  any  payment  is  yet  to  be  made  upon  the  con- 
tact, the  sale  must  be  made  subject  to  all  payments,  there- 
after to  become  due  thereupon ;  and  it  may,  also,  if  the 
decree,  or  ihe  order  to  execute  the  decree,  so  directs,  be 
made  subject  to  all  payments,  previously  due  thereupon. 
If  the  sale  is  subject  to  any  payment,  the  terms  of  sale 
must  specify  the  penalty  and  the  number  of  sureties,  required 
in  the  bond  to  be  given  by  the  purchaser,  as  prescribed  m  the 
next  section,  and  mnst  state  to  what  payments  the  <iale  is 
'  subject 

§  2780.  Where  a  sale  Is  made  subject  to  any  payments, 
as  specified  in  the  last  section,  the  purchaser  must,  before 
the  sale  is  confirmed,  execute  to  the  executor  or  adminit- 
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84  Hob,  Ml.  §2784.  The  title  of  a  purchaser  in  good  faith,  at  a  sale 
pursoanito  a  deort;e  made  as  prescribed  in  tkU  title,  is  not, 
nor  Is  the  validity  of  a  inortgai^e  or  lease  made  as  prescril  ed 
in  this  title,  in  any  way  affected  by  any  of  the  following 
omissions,  errors,  defects,  or  irregnlarities;  except  so  far  as 
the  same  wonld  affect  the  title  of  a  pnzohaRerat  a  sale,  made 
parsnant  to  the  directions  contained  in  a  judgment,  rendered 
by  the  supreme  court  in  an  action : 

1.  Where  a  petition  was  presented,  and  the  proper  per- 
sons  were  duly  cited,  and  a  decree  directing  a  mortgage  or 
lease,  or  a  decree  for  a  sale,  and  an  order  directing  the  exe* 
cation  thereof  were  made,  as  prescribed  in  this  titlo  ;  and 
the  decree  and  the  order,  if  any,  were  duly  recorded,  as 
prescribed  in  article  first  of  title  first  of  tLis  chapter ;  by 
auy  omission,  error,  defect,  or  irregularity,  ooeuning  be- 
tween the  return  of  the  citation,  and  the  making  of  the  de- 
cree, or  the  order  directing  the  execution  of  the  decree : 

2.  "Where  an  order,  confirming  a  sale  and  directing  a 
oonveyance,  has  been  made,  upon  proof,  satisfactory  to 
the  hurrocate,  that  all  the  acts  haye  leen  done,  which  are 
required  by  kw  to  be  done,  after  the  order  directing  the 
execution  of  the  decree,  to  authorize  the  surrogate  to  make 
such  an  order  of  confirmation  ;  by  the  aotual  omission  to 
do  such  an  act,  or  by  any  error,  defect^  or  irregularity  in 
the  same,  or  by  any  omission  in  the  recitals  of  the  convey- 
ance. 


§  2785.  Where  the  records  of  the  surrogate's  court  have 
been  heretofore,  or  are  hereafter,  removed  from  one  place 
to  another,  in  either  the  same  or  another  county,  and 
twenty -five  years  have  elapst^d  after  a  sale  or  other  dispoei- 
tion  of  real  property,  or  of  an  inter*  bt  in  real  property,  as 
prescribed  in  thiri  title,  the  due  api)ointment  of  a  gunrdian 
for  each  infant  party  to  the  special  proceeding  must  be 
presumed,  and  can  be  disproved  only  by  afiOrniutive  record 
evidence  to  the  ooBtrary. 


/2786.  [ilm'd  1894.]  The  proceeds  arising  from  a  mort- 
gage, lease  or  sale,  made  ns  prescribed  in  this  title  must  be 
paid  into  the  surrogate's  court  by  the  executor,  administra- 
tor or  freeholder  receiving  the  same.  For  thnt  purpoee,  he 
must }  ay  them  to  the  county  tn  a^urer,  to  the  credit  of  the 
special  proceedinpr,  to  be  retained  by  him,  as  prescribed  in 
seoiion  twenty-five  hundred  and  thirty-seven  of  this  act. 
Upon  priyment  being  no  niA'le  the  lei  rs  and  devisies  of  the 
decedent,  and  their  fiS^igll8  and  nil  the  tV.Cv  diuVa  ri  r.  aining 
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real  property,  and  interest  in  real  property,  held  under  • 
contraot  for  the  purchase  thereof,  are  exonerated  from  the 
debts  and  liens  established  by  the  decree  and  ordered  to  be 
paid,  or  established  and  ordered  to  be  paid  as  prescribed  in 
the  next  section  but  one,  as  far  as  tiie  proceeds  so  paid  over 
are  safficient,  after  deducting  the  costs  aud  expenses  allowed 
by  the  surrogate,  to  satisfy  those  debto^or  liens. 

§  27S7«  Immediately  after  the  payment  into  court  of 
the  proceeds  of  a  mortgage,  lease,  or  sale,  as  prescribed  in 
the  last  section,  the  surrogate  must  cause  notice  of  the  time 
and  place  of  making  the  distribution,  to  be  published,  at 
least  once  in  each  of  the  six  weeks  immediately  preceding 
the  same,  in  a  newspaper  published  in  the  county  of  the 
surrogate. 

2  2788.  [Am'd  1894.]  At  the  time  and  i>1ace  designated 
in  the  notice,  or  at  the  time  and  place  to  whioh  the  hearinff 
is  adjourned,  the  surrogute  must  hear  the  allegations  ana 
proofs  1  f  the  creditors  or  li  nors,  and  of  the  persons  inter- 
ested in  the  estate,  or  in  the  vp  lication  of  the  proceeds,  re- 
specting any  demands  at^oinst  the  decedent  or  f*  r  1.  s  funeral 
expenses,  then  presented,  which  had  not  been  <  t  >l  lished  or 
rejected  before  making  the  de<  ree.  The  prov.b  •  i.i  of  this 
title,  relating  to  contesting  and  establishing  deb  h,  <  r  judg- 
ment lienn,  and  as  to  payment  of  judgn  ei.t  Uens, 
and  preserving  the  evidence  thereof,  before  mak- 
ing the  decree,  apply  to  the  proceedings  respecting  any  de- 
mand so  presented.  A  debt  or  judgment  lien,  which  was 
established  by  the  decree,  may  be  again  controverted, 
upon,  the  hearing  provided  for  in  this  section,  upon 
the  discovery  of  new  evidence  impeaching  the  same,  and 
upon  such  a  notice  to  the  claimant  as  the  surrogate  directs, 
but  not  otherwise. 


S  2789*  [Am*d  1S9A.]  Where  the  decree  was  executed 
with  respect  to  a  |  art  only  of  the  real  property,  or  interest  in 
real  property,  specified  therein,  and  uie  proceeds  of  the  8al# 
are  insufficient,  after  paying  the  costs  and  expenses  thereof^ 
to  satisfy  all  the  debts  established  by  the  decree,  and  all 
judgment  liens  estal* lished  and  decreed  to  be  paid  therefrom, 
together  ^ith  the  demands  established  as  prescribed  in  tho 
last  section,  an<l  all  other  sums  payable  out  of  the  same,  as 
prescribed  in  the  last  section,  and  all  other  sums  payable 
out  of  the  same,  as  prescribed  in  this  title,  the  surrogate 
must  make  an  order,  as  prescribed  in  section  twenty- 
seven  hundred  and  sixty- eight  of  this  act,  d'recting 
the  execution  of  the  decree,  with  respect  to  the  remainder, 
or  so  much  thereof  as  is  ne<  essary  The  proceedings 
thereupon  and  subsequent  thereto  are  the  same  as  upon 
and  subsequent  to  the  first  order  for  the  execution  of  tho 
decree 
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§  2790«  Upon  the  hearing,  provided  for  in  the  1  .st  section 
but  one,  or  npon  the  hearing  after  the  further  execution  of 
the  decree,  as  prescribed  in  the  last  ^eGti'>n,  the  su'ro^ate 
mnst  also  hear  the  allegations  and  proofs  of  any  person, who 
claims  a  right  to  the  surplus  money,  or  any  part  thereof.  A 
claim  so  made  may  be  contested  by  any  other  person  making 
a  like  claim. 


§  2791.  [i4m'dl894.]  The  surro^te  must,  by  supple- 
mentary decree,  made  and  recorded  m  like  manner  as  the 
first  decree,  determine  the  rights  of  the  creditors,  judgment 
lienors  and  other  persons  iuterested,  to  share  in  the  pro- 
ceeds, and  direct  the  distribution  tliereof  accordingly. 
Where  the  rights  of  creditors  or  judgment  lienors 
are  establi  hed  and  their  claims  decreed  to  be  paid, 
and  there  is  a  surplus,  respecting  the  distribution  of 
which  a  contest  arises,  he  may  make  a  supplementary 
decree,  providing  for  the  payment  of  the  cred  tors  and 
judgment  lienors  only ;  and  reserving  all  questions  as  to 
the  distribution  of  the  surplus,  to  be  settled  by  a  second 
snpi)Iemeotary  decree.  An  appeal  may  be  t:iken  from 
either  of  the  supplementary  decrees  by  any  person 
aggrieve  I  thereby,  as  froiu  the  first  decree  ;  except  that  it 
is  not  nece- nary  or  proper  to  m.ke  nny  creditor  or  judg- 
ment lienor  a  party  to  nn  appeal  from  the  second  supple- 
mentary decree. 


§  2792.  Each  supplementary  decree  mnst  fix  the  sum 
to  be  (laid  or  invested,  as  prescribed  in  the  following  sec- 
tions of  (bin  title,  as  far  as  they  can  be  then  fixed.  "  iS,  any 
sum  cannot  be  then  fixed,  it  may  be  fixed  by  the  order 
of  the  su-rogate  subsequeutly  made.  The  surrogate  must 
cause  a  certified  copy  of  each  supplementary  decree,  and 
of  each  order,  to  be  delivered  to  the  county  ti'easnrer, 
who  mnst  distribute,  pay  over,  or  invest  the  proceeds  in  hid 
hands,  as  directed  thereby. 


§  2793.  [Am'd  1886.  1893,  1894.]  Money  paid  into  the 
snrrngate's  court,  as  prescribed  in  this  taUe,  must  be  dis- 
tributed by  the  supplementary  decree  in  the  following 
order : 


1.  The  chaises  and  expenses  of  the  mortgnge,  lease  or 
sale,  and  of  the  publication  of  the  notice  of  distribution,  nnd 
the  other  actual  disbursements  attending  the  distribution, 
must  first  be  paid. 
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2.  Wberd  an  interest  ander  a  contract  for  the  pnrohase 
of  real  property  was  sold,  all  sums  of  money,  which  were 
due  at  the  time  of  the  Rale,  pursuaot  to  the  contract,  and  were 
not  assumed  by  the  purchaser,  muHt  next  be  paid  out  of  the 
proceeds  of  the  sale  of  that  interest. 

3.  Oat  of  the  remainder  of  the  money  arisicig  upon  a  sale, 
the  claim  of  dower  of  the  decedent's  wife,  if  any,  which  has 
not  been  assigned  to  her  must  be  satisfied,  by  hetting  apart, 
for  invciitment,  one-third  of  the  gross  proceeds  of  the  prop* 
erty,  to  which  her  right  of  dower  attaches ;  unless,  within 
snch  time,  and  upon  such  notice  to  her,  as  the  surrogate 
deems  reasonable,  she  presents  an  instrument  under  seal, 
acknowledged  or  proved  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  tlie  county,  w  hereby  the  consents  to 
aocept,  in  lieu  of  her  dower,  a  sum,  to  be  ascertained  by  the 
surrogate,  eqnal  to  the  value  of  her  right  of  dower  in  the 
gross  proceeds,  according  to  the  principles  applicable  to  life' 
annuities  ;  and,  if  she  present  such  au  instrummt,  by  pay- 
ing to  her  such  a  sum.  If  it  shall  appear  to  the  surrogate 
that  the  decedent's  widow  is  an  infnnt,  lunatic,  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has 
been  appointed,  upon  proof  that  it  will  be  for  the  best  inter- 
est and  advantage  of  tue  estate  of  such  infant,  lunatic  or  in- 
competent widow,  the  surrogate  must  authorize  and  direct 
such  guardian  or  committee,  in  the  name  of  such  infant, 
lunaticor  incompetent  widow,  huvingsnch  dower  right,  to 
execute  nn  instrument  undur  seal,  acknowledged  or  proved 
and  certified  in  like  manner  ns  a  deed  to  he  recorded 
in  the  county,  whereby  such  guardinn  or  committee  shill 
consent  to  accept  in  lien  of  dower  a  sum  to  be  ascertained  by 
the  surr-gate  as  above  provide  d,  according  to  the  principles 
applicable  to  life  annuities  ;  and  upon  presentation  of  such 
an  instrument  to  the  surrogtite,  the  vulue  of  the  right  of 
dower  so  a  certained  by  him  shall  be  paid  to  such  guardian 
or  committee.  Such  instrument  shall  have  the  same  force 
and  effect  as  a  deed  or  instrument  executed  and  acknowl- 
edged by  a  competent  person. 

4.  Out  of  the  remainder  of  tne  money,  arising  upon  a  i  conn.  167 
mortgage,  lease  or  sale,  must  be  paid  the  costs  of  the  special 
proceedings  awarded  to  the  petitioner  in  the  decree. 

5 .  Out  of  the  remainder  of  the  money  must  be  paid  in  full  a  Dem.  1 29. 
or  to  snch  extent  as  the  money  app.Hcable  thereto  will   |  ny 

the  same,  and  according  to  their  respective  prior. ties,  ail 
judgm^^ntliens  established  and  ordered  paid  by  the  decree, 
upon  either  the  first  or  second  hearing,  and  which  were  i  ot 
disallowed  or  held  invalid  by  either  of  such  decrees.  But 
no  part  of  such  moneys  arising  from  the  disposition  of  any 
reiil  property  of  decedent,  or  any  portion  thereof,  shall  be  ap- 
plied toward  the  payment  of  any  judgment  Uen  established 
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by  the  decree,  except  where  snch  proceeds  hare  arisen  from 
the  disposition  of  sach  real  property,  or  a  portion  thereof, 
upon  which  saidjadement  lien  is  established  by  decree  as 
existing  at  the  decedent's  death« 

6.  Out  of  the  remainder  of  the  money,  mnst  be  paid  the 
sum,  if  any,  which  has  been  found  to  be  dae  to  the  executor 
or  administrator,  upon  a  judicial  settlement  of  his  account^ 
after  applying  thereupon  the  proceeds  of  the  personal  prop- 
erty, ^ut  tms  subdiyision  does  not  aathorize  the  repay- 
ment to  an  executor  or  administrator,  of  any  sum  paia  by 
him  to  a  creditor  of  the  dt^cedent,  exceeding  the  proportion 
which  th>  t  creditor  wonld  be  entitled  to  receiye  from  the 
estate  of  the  decedent,  upon  the  distribution  of  all  the  assets 
of  the  decedent,  and  Uie  proceeds  of  property  disposed  of  as 
prescribed  in  this  title. 

7.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  reasonable  fuuerol  expenses  of  the  decedent,  to  the 

.  persons  whose  claims  therefor  w*  re  established  and  recited 
as  debts  in  the  first  decree,  and  were  not  rejected  upon  the 
second  hearing. 

8.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  other  debts,  which  were  established  and  recited  in 
the  first  decree,  and  were  not  rejected  upon  the  second  hear- 
ing ;  or,  if  there  is  not  enough  for  that  purpose,  they,  or  fo 
much  thereof  as  the  money  applicable  thereto  will  pay, 
must  be  paid  in  the  order  prescribed  by  iaw  for  payment 
of  a  decedent's  debts  by  an  exec n tor  or  administrator  out  of 
the  personal  assets  without  giWng  preference  to  rent,  or  to 
A  specialty,  or  to  any  demand  on  account  of  an  action  pend- 
ing thereupon  ;  and  paying  debts  not  yet  due,  upon  a  rebate 
of  legal  interest. 

9.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
like  manner,  the  debts  first  established  by  the  supplemen- 
tary decree,  or  so  much  thereof  as  the  remainder  will  pay. 

10.  If  any  surplus  remains,  it  uiost  be  distributed  among 
the  heirs  and  dey isees  of  the  decedent,  or  the  persons  claim- 
ing under  them,  and  among  those  persons  who  haye  pre- 
sented and  proyed  liens  upon  the  interest  of  those  heirs  or 
deyisees,  or  persons  claiming  under  them,  which  were  cutoff 
by  the  sale,  according;  to  their  respectiye  rights  and  priori- 
ties, as  established  m  the  supplementary  deci  ee.  But,  if 
the  proceeds  of  any  of  the  property  sold  haye  been,  or  were 
to  be,  conyerted  into  personal  property,  pursuant  to  a  di- 
rection contained  in  the  decedent  s  will,  the  surplus  pro- 
oeeds  of  that  part  of  the  property  must  be  paid  to  t  lie  per- 
sons entitled  thereto,  by  the  terms  of  the  will.  Any  person 
liayinj<  a  right  of  tenancy  by  the  odurtesy  in  such  surplus 
may,  if  he  so  elects,  receiye  therefrom  a  gross  sum  in  satis* 
faction  of  such  right. 
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§  279i«  The  ckdm  of  dower  of  the  decedent's  wife,  in 
real  property  held  by  the  decedent,  nnder  a  oootraot  for  the 
pnrehase  thereof,  which  must  be  satisfied,  as  prescribed  in 
BubdiTisioQ  third  of  the  last  section,  extends  only  to  the  an- 
ntuil  interest^  dnrinff  her  hfe»  npon  one- third  of  the  balance 
remaining,  after  dednctinfi  from  the  money  arising  npon  the 
sale,  all  snms  dne  from  the  decedent,  at  the  time  of  the  sale, 
for  the  real  property  so  contracted  and  sold. 


S  2795.  The  surrogate  must  oanse  a  snm  set  apart  for  a 
widow's  dower,  as  prescribed  in  the  last  two  sections,  to  be 
invested  by  the  connty  treasurer,  nnder  the  direction  of  the 
sarrogate,  in  the  pablic  securities  of  the  State,  or  of  the 
United  States,  or  in  permanent  mortgage  secarities,  bearing 
interest  payable  annually,  or  of  tener.    The  interest,  or  other 
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§§  2796-2798 
income,  must  be  paid  by  the  county  treasurer  to  the  widow, 
during  her  life.  After  her  death,  the  county  treasurer,  un- 
der the  direction  of  the  surrogate's  court,  manifested  in  an 
order  duly  entered,  must  sell  the  public  securities,  or  coUect 
the  sums  loaned  upon  mortgage,  and  distribute  the  pro- 
ceeds, less  the  costs  and  expenses,  as  prescribed  in  the  last 
section  but  one,  for  the  distribution  of  the  remainder  of  the 
money,  after  satisfying  the  claim  for  dower. 

§  2796.  [Am*d  1882.]  Where  surplus  money  is  dis- 
trioutable  to  an  infant,  or  where  the  interest  in  the  property, 
represented  by  it  consisted  of  a  precedent  estate  and  a  re- 
mainder or  reversion  ;  the  decree  must  provide,  as  ^e 
judgment  of  the  supreme  court  would  provide,  in  an 
analogous  case,  for  the  investment  of  the  money  in  the 
public  securities  of  the  state,  or  of  the  United  States ;  or 
for  the  loan  thereof,  secured  by  bond  and  by  mortgage 
upon  unincumbered  real  property  within  the  state,  worth 
at  least,  exclusive  of  buildings  tliereupon,  twice  the  sum 
lent ;  and  for  the  payment  of  the  income,  until  the  major- 
ity of  the  infant  or  the  determination  of  the  temporary 
interest ;  and  then,  for  the  payment  of  the  principal  to  the 
person  or  persons  entitled  thereto.  Or  where  surplus 
money  is  distributable  to  an  infant,  the  decree  may,  in  the 
discretion  of  the  surrogate,  direct  that  the  same  be  paid  to 
his  general  guardian  upon  the  latter  giving  such  additional 
security,  if  any,  as  the  surrogate  directs,  or  if  it  is  one 
hundred  dollars  or  less,  that  it  be  deposited  by  the  county 
treasurer  in  a  savings  bank  or  trust  company,  designated 
by  the  surrogate,  and  that  the  interest  or  income  thereof  be 
applied  to  the  use  of  the  infant  until  its  majority. 

§  2797.  The  commencement  or  pendency  of  an  action 
or  special  proceeding,  having  for  its  object  the  sale,  either 
absolutely  or  contiuffently,  of  property  liable  to  be  dis- 
posed of  as  prescribed  in  this  title  ;  or  the  foreclosure  by 
advertisement,  of  a  mortgage  thereupon  ;  or  any  proceeding 
to  sell  such  property,  taken  pursuant  to  a  judgment,  orbv 
virtue  of  an  execution,  does  not  affect  any  of  the  proceed- 
ings taken  as  prescribed  by  this  title,  unless  J,he  surrogate 
so  directs.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he 
must,  stay  the  order  to  execute  the  decree,  with  respect  to 
the  property  affected  by  the  action,  or  special  proceeding, 
or  by  the  proceedings  then  pending,  until  the  determination 
thereof,  or  the  further  order  of  the  surrogate  with  respect 
thereto.  If,  in  the  course  thereof,  a  sale  of  any  of  the 
property  has  been  made,  before  making  the  decree  in  the 
surrogate's  court,  the  decree  must  provide  for  the  applica- 
tion of  the  surplus  proceeds  belonging  to  the  decedent's 
estate.  If  such  a  sale  is  made  afterwards,  the  directions 
contained  in  the  decree,  relating  to  the  property  sold,  are 
deemed  to  relate  to  those  proceeds. 

flBBu  It    *  *  ?'7'^Q  t^"*'^  ^^^^-l     ^^'^^^  real  property,  or  an  in. 
i»  xi.1.  ^  ^"®'  *^  leal  property,  liable  to  be  disposed  of  as  presorib^^ 
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fn  this  title,  is  sold,  in  an  ftction  or  a  speciHl  proceeding 
specified  in  the  btst  section,  to  satisfy  a  mortgage  or  other 
lien  thereupon,  which  acrmed  during  th^  decedent's  life- 
time; and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate  were,  within  for.r  years  before 
the  sale,  issued  from  a  surrogate's  court  of  the  State  having 
jurisdiction  to  grant  them;  the  surplus  money  must  be  paid 
into  the  surrogate's  court  from  which  the  letters  issued, 
pursuant  to  the  provisions  of  nection  twenty-five  hundred 
and  thirty- seven  of  this  co«le,  and  the  receipt  of  the  county 
treasurers  shall  be  a  sufficient  discharge  to  the  person  pay- 
ing such  money.  If  the  sale  was  made  pursuant  to  the  di- 
rectioDs  contained  in  a  judgment  or  order  the  surplus 
remaining  after  payment  of  all  the  liens  upon  the  property, 
chargeable  upon  the  proceeds,  which  existed  at  the  time  of 
the  d.-cedent  s  death,  must  be  so  piiid.  If  the  sale  was  made 
in  any  other  manner,  the  surplus  exceeding  the  lien  to 
satisfy  which  the  pr  »perty  was  so.d,  and  the  costs  and  ex- 
penses must,  within  thirty  days  after  the  r*ceipt  of  the 
money  from  which  it  accrues,  be  so  paid  over  by  the  person 
receiving  that  money.  • 

§  2  799.  [Am'd  1881 .]  Where  money  is  paid  into  a  sur-  4  Redf.  soo. 
rogate's  court,  as  prescribed  in  tlie  la.st  section,  and  a  peti-  ^  ^^-  ^ 
tion  for  the  disposition  of  property,  as  prescribed  in  this  liH.T.wi. 
title,  is  pending  before  him  ;  or  is  presented  at  any  time 
before  the  distribution  of  the  money  ;  the  money  must  be 
distributed  as  if  it  was  the  proceeds  of  the  decedent's  real 
property,  sold  pursuant  to  the  decree.  If  such  a  petition 
IS  not  pending  or  piesented,  or  if  a  decree  for  the  disposi- 
tion 01  the  decedent's  proi)erty  is  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree,  directing  the  distri- 
bution of  themoney  among  the  persons  entitled  thereto, 
may  be  presented  by  any  of  those  persons.  Each  person, 
who  would  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  a  sale,  must  be  cited  to  show  cause,  why  such 
a  decree  should  not  be  made.  Service  of  the  citation  may 
be  made  upon  all  the  persons  designated  therein,  by  pub- 
lishing the  same  in  two  newspapers  designated  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  pre- 
ceding the  return  day  thereof,  except  that  personal  service 
must  be  made  upon  the  husband,  wife,  heirs  and  devisees 
of  the  decedent,  and  also  upon  every  other  person  claiming 
under  them,  or  either  of  them,  who  resides  in  this  State. 
Upon  the  return  of  the  citation,  the  rights  and  priorities 
of  the  persons  interested  must  be  established,  and  a  decree 
for  distribution  must  bo  made,  as  if  it  was  the  pioceeds  of 
real  property  sold. 

§  8800.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  security  taken  or  an  investment  made,  pursuant  to 
any  provision  thereof,  must  be  taken  or  made  in  the  name 
of  the  county  treasurer,  adding  his  official  title,  and  his 
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BUCcesaoTS  in  office.  Each  security  so  taken,  and  all  the 
papers  connected  therewith,  or  with  such  an  inyestment, 
and  each  lease,  taken  as  prescribed  in  this  title,  must  be 
immediately  ddivered  to  the  surrogate  for  his  approval ; 
and,  when  approved  by  him,  must  be  delivered  to  the 
county  treasurer,  who  must,  from  time  to  time,  collect  the 
money  due  thereupon,  and  apply  it,  under  the  direction  of 
the  surrogate,  as  prescribed  by  law  for  that  purpose,  or  for 
the  application  of  the  money  represented  by  the  security. 

laSN.T.loo.  §  2801.  [Am*dlS9lA  Where  a  decree  has  been  made 
for  the  application  of  the  proceeds  of  real  property  to  the 
payment  of  the  decedent's  debts,  or  funeru  expenses,  or 
judgment  liena  established  and  ordered  paid,  as  prescribed 
in  this  title,  and  assets,  which  should  huve  been  applied 
thereto,  are  afterwards  discovered ;  or,  for  any  other  reason, 
money  or  other  personal  property  of  the  decedent,  which 
should  have  been  applied  thereto,  afterwards  oomes  to  the 
hands  of  the  ezeoator,  administrator,  legatee  or  neztof  kin, 
the  heir,  devisee  or  other  person  aggrieved  may  maintain  an 
action  to  procure  reimbursement  therefrom. 

TITLE  VL 

PtoviiioM  relating  to  a  testamentary  truftee, 

I  SSOfi.  Intermediate  accoanting ;  f oozfli    made  appll- 

when  Tolontary.  cable. 
S808.  Id. :  when  compolsorj.           )  S61S.  Surrogate    to    detennlna 

S804.  PetitfoB  to  compel  paj-  controrereles  ;     pro- 

ment  of  debt,  legacy,  portion   may   be  i«- 

etc.  tained. 

SSOft.  Id. ;  proceedings  npon  re-  S818.  Effect  of  decree. 

tnm  of  citation .  9814.  ReBlgnation  of  tmat. 

8806.  Id. :  other  persone  inter-  881&.  Fetinon  for  secnrlty  tnm 

eetedtobecitfd.  tettamentary  trostee. 

8807.  When  surrogate  may  com-  8816.  Security  ;  how  given. 

pel    judicial     eetUe-  8817.  Bemoval  of  teatamentary 
ment.  trnetee. 

8806.  Who  may  apply  therefor.  8818.  Appointment  of  saoceeeor. 

8809.  Proceelinga  upon  return  881(1  Procedings    whero  teeta- 

of  citation.  mentary  trustee  Is  also 

8810.  Judicial    settlement     on  executor  or  adminia- 

petition  of  tmstee.  trator. 

8811.  Certain  provisions  of  title         8880.  Application  of  this  title. 

§  8802.  [Arn^d  1886.]  Any  trustee  created  by  any  last 
will  and  testament,  or  appointed  by  any  competent  author- 
ity to  execute  any  trust  created  by  such  last  vrill  and  testa* 
ment,  may  at  any  time  file  an  intermediate  account,  and 
may  also  annuaily  render  and  finally  judicially  settle  his 
accounts  before  the  surrogate  of  the  county  havinnc  juris- 
diction of  the  estate  or  trust,  in  the  manner  provided  by 
law  for  the  final  judicial  settlement  of  the  accounts  of  ex« 
ecutors  and  administrators,  and  may  for  that  purpose  obtain 
and  serve  in  the  same  mancer  the  necessary  citations  re- 
quiring all  persons  interested  to  attend  such  final  settlement; 
and  the  decree  of  the  surrogate  on  such  final  settlement  may 
be  appealed  from  in  the  manner  provided  for  an  appeal 
from  a  decree  of  a  surrogate's  court  on  the  final  settlement 
of  the  accounts  of  an  executor  or  administratori  and  tho 
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like  proceedings  shall  be  bad  on  sucb  appeal ;  in  all  such 
annual  accountings  of  such  trustees,  the  surrogate  before 
whom  such  accounting  may  be  had  shall  allow  to  the  trus- 
tee or  trustees  the  same  compensation  for  his  or  their  ser- 
vices, by  way  of  commission,  as  are  allowed  by  law  to  ex- 
ecutors  and  administrators,  besides  their  just  and  reasonable 
expenses  therein ;  and  also  the  additional  allowance  pro- 
yiaed  for  in  section  twenty-five  hundred  and  sixty-two  of 
this  act ;  the  decree  of  the  surrogate  on  such  final  annual 
settlement  of  an  account  provided  for  in  this  section,  or  the 
final  determination,  decree  or  judgment  of  the  appellate 
tribunid  in  case  of  appeal,  shall  have  the  same  force  and 
effect  as  the  decree  or  judgment  of  any  other  court  of  com- 
petent Jurisdiction  on  the  final  settlement  of  such  accoimts, 
and  of  the  matters  relating  to  such  trust  which  shall  have 
been  embrac^  in  such  accounts,  or  litigated  or  determined 
on  such  settlement. 

§  8808.  Upon  the  petition  of  a  person  interested,  abso-  MN.  T.  «& 
hitely  or  contmgently,  in  the  estate  or  fund  in  the  hands  of 
a  testamentary  trustee,  or  in  the  application  thereof,  or  of 
the  income  or  other  proceeds  thereof,  the  surrogate  may,  in 
his  discretion,  make,  at  anytime,  an  order  requiring  a  testa- 
mentary trustee  to  render  an  intermediate  account. 

I  8804,  Where  a  person  is  entitled,  by  the  terms  of  the  MN.  T.65& 
will,  to  the  payment  of  money,  or  the  delivery  of  personal  ®  Hun,  88. 
property,  by  a  testamenta  y  trustee,  he  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  setting 
forth  the  facts  which  entitle  him  to  the  payment  or  deliv- 
ery, and  praying  for  a  decree,  directing  payment  or  delivery 
accordingly;  and  that  the  testamentary  trustee  may  lie 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  onl^  upon  the  happening  of 
a  contingency,  or  after  the  expiration  of  a  cert  am  time,  he 
must  show  in  his  petition,  that  his  right  to  the  money  or 
other  property  has  become  absolute.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accord- 
ingly. 

%  8806.  Upon  the  return  of  a  citation,  issued  as  pre-  is  Weelu 
scribed  in  the  last  section,  if  the  testamentary  trustee  files  Dig.  846. 
a  written  answer,  duly  verified,  setting  forth  facts,  which 
show  that  it  is  doubtful,  whether  the  petitioner's  claim  is 
valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely or  upon  his  information  and  belief,  a  decree  must  be 
made,  dismissing  the  petition,  without  prejudice  to  an  action 
in  behalf  of  the  petitioner  for  an  accoimiing ;  otherwise, 
the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require 
the  testamentaij  trustee,  who  is  unable  to  deliver  personal 
property  to  which  the  petitioner  is  entitled,  to  pay  the  yalue 
uiereof. 
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t  Dcm.  S2L  §  8806.  Where  it  api)ear8,  upon  the  presentation  of  a 
pietition  as  prescribed  in  tUe  last  section  but  one.  that  a  de- 
cree, made  pursuant  to  the  prayer  thereof,  might  affect  the 
rights  of  other  persons,  "with  respect  to  the  estate  or  fond 
held  by  the  testamentary  trustee,  the  citation  must  also  be 
directed  to  those  persons.  Where  that  fact  appears,  upon 
the  return  of  the  citation,  or  upon  the  hearing,  and  it  also 
appears  presumptively  that  the  petitioner  is  entitled  to  a 
decree,  all  the  persons,  whose  nghts  may  be  so  affected, 
must  be  brought  in  by  a  supplemental  citation,  before  a 
decree  is  made. 

4  Month.  L.  §  8807.  In  either  of  the  following  cases,  the  surrogate's 
Bni.  8&  court  may,  from  time  to  time,  compel  a  judicial  settlement 
of  the  account  of  a  testamentary  trustee :  1.  Where  one 
year  has  expired,  since  the  will  was  admitted  to  probate. 
5.  Where  the  trustt  e  has  been  removed,  or,  for  any  other 
reason,  his  powers  have  ceased.  3.  Where  the  trusts,  or 
one  or  more  distinct  and  separate  trusts,  created  by  the 
terms  of  the  will,  have  been  executed,  or  are  ready  to  be 
executed  ;  so  that  the  persons  beneficially  interested  are,  by 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to 
receive  any  money  or  other  personal  property  from  the 
trustee. 

§  8808.  A  petition,  praying  for  a  judicial  settlement,  as 
prescribed  in  the  bust  section,  and  that  the  testamentary 
trustee  may  be  cited  to  show  cause,  why  he  should  not  ren- 
der and  settle  his  account,  may  be  presented,  by  any  person 
beneficially  interested  in  the  execution  of  any  of  the  trusts ; 
or  by  any  person  in  behalf  of  an  infant  so  beneflciailly  in- 
terested ;  or  by  a  surety  in  the  bond  of  the  testamentary 
trustee,  given  as  prescribed  in  this  title,  or  by  the  legal  rep- 
resentative of  such  a  surety.  Upon  the  presentation  of  the 
petition,  the  surrogate  must  i^ue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been 
judicially  settled,  within  a  year. before  the  petition  is  pre- 
sented ;  in  which  case,  the  surrogate  may,  in  his  discretion, 
entertain,  or  decline  to  entertain,  the  petition. 

§  8809.  Sections  two  thousand  seven  hundred  and 
twenty-seven  and  two  thousand  seven  hundred  and  twenty- 
eight  of  this  act  apply  to  the  proceedings  upon  a  citation, 
issued  as  prescribed  in  the  last  section,  and  to  the  testa- 
mentary trustee  to  whom  the  citation  is  directed. 

4  Month.  L.  §  88 1 0.  When  one  year  has  expired  since  the  probate  of 
Bui.  82.  the  will,  or  when  the  trusts,  or  one  or  more  distinct  and 
separate  trusts,  created  by  the  will,  have  been,  or  are  ready 
to  be,  fully  executed,  a  testamentary  trustee  may  present  to 
the  surrogate's  court  a  petition,  duly  verified,  settine^  forth 
the  facts,  and  praying  that  his  account  may  be  judicially 
settled  ;  and  that  all  the  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will,  or  by  operation  of 
law,  to  share  in  the  fund,  or  in  the  proceeds  of  property 
held  by  the  petitioner,  as  a  part  of  his  trust,  may  be  cited 
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to  attend  the  settlemeDt.  Thereupon  the  surrogate  must 
issue  a  citation  accordingly.  Sections  two  thousand  seven 
hundred  and  twenty  nine,  two  thousand  seven  hundred  and 
thirty  and  two  thousand  seven  hundred  and  thirty-one  of 
this  act  apply  to  the  proceeding  upon  the  return  of  a  cita- 
tion, issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled  Any  person, 
although  not  named  in  the  citation,  who  is  benefioally  in- 
terested in  tlie  estate  or  fund  which  came  to  the  petitioner's 
hands,  or  in  the  proceeds  thereof,  or  in  the  apjMication  of 
tliat  estate  or  fund,  or  of  the  proceeds  thereof,  is  entitled  to 
appear  upon  the  hearing,  and  thus  make  himself  a  party  to 
the  special  proceeding. 

g  28 1 1  •  Sections  two  thousand  seven  hundred  and  thirty- 
four  to  two  thousand  seven  hundred  and  thirty-seven,  both 
inclusive,  sections  two  thousand  seven  hundred  and  thirty- 
nine  to  two  thousand  seven  hundred  and  fortv-one  both  in- 
clusive, and  sections  two  thousand  seven  hundred  and  forty- 
three,  two  thousand  seven  hundred  and  forty-four,  and  two 
tliousand  seven  hundred  and  forty -six  of  this  act,  apply  to 
and  regulate  the  like  matters,  where  a  testamentary  trustee 
accounts,  as  prescribed  in  this  title ;  except  as  otherwise 
prescribed  in  the  next  two  sections.  To  e  ich  account,  filed 
as  prescribed  in  this  title,  must  be  annexed  an  affidavit,  in 
the  form  prescribed  in  section  two  thousand  seven  hundred 
and  thirty-three  of  this  act,  for  the  affidavit  to  be  annexed 
to  the  account  of  an  executor  or  administrator ;  except  that 
the  expresMon,  "  the  trust  created  by  the  will  '\  with  such 
other  description  of  the  trust,  as  is  necessary  to  identify  it, 
must  be  substituted  in  place  of  the  words,  **  the  estate  of 
the  decedent ". 

§  8812.  Upon  a  judicial  settlement  of  the  account  of  a 
testamentary  trustee,  a  controversy  which  arises,  respecting 
the  right  of  a  paity  tp  share  in  the  money  or  other  personal 

Sropcrlj  to  be  paid,  distributed,  or  delivered  over,  must  be 
etermmed  in  the  f^ame  manner  as  other  issues  are  deter- 
mined. If  such  a  controversy  remains  unietermined, 
after  the  determination  of  all  other  questions  upon  which 
the  distribution  of  the  fund,  or  the  delivery  of  the  personal 
property  depends,  the  decree  must  direct  that  a  sum,  suffi- 
cient to  satisfy  the  claim  in  controversy,  or  the  proportion 
to  which  it  is  entitled,  together  with  the  probable  amount 
of  the  interest  and  costs,  and.  if  the  case  so  requires,  that 
the  personal  property  in  controversy,  be  retained  in  the 
hanas  of  the  accounting  party ;  or  tfiat  the  money  be  de- 
posited in  a  safe  bank  or  tnist  company,  sublect  to  the  sur- 
rogate's order,  for  the  purpose  of  being  applied  to  the  pav- 
ment  of  the  claim,  when  it  is  due,  recovered  or  settled,  ; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose, 
be  afterwards  distributed  according  to  law. 

§2813.  A  decree,  made  upon  a  judicial  settlement  of 
the  account  of  a  testamentary  trustee,  as  prescribed  in  this 


^ 


833  TESTAMENTARY  TRUSTEE.  §§2814-3815 

title,  or  the  judgment  rendered  upon  on  appeal  from  such  a 
decree,  has  the  same  force,  as  a  Judgment  of  the  supreme 
court  to  the  same  effect,  as  against  each  party  who  was 
duly  cited  or  appeared,  and  every  person  who  would  be 
bound  by  such  a  judgment,  rendered  in  an  action  between 
the  same  parties. 

t  How.  Pr.  §  281 4,  A  testamentary  trustee  may,  at  any  time,  pre- 
N.  8. 8S8.  sent  to  the  surrogate's  court  a  written  petition ,  duly  veri- 
4  Dem.  iQft  gg^^  praying  that  his  account  may  be  judicially  settled ; 
that  a  decree  may  thereupon  be  made,  allowing  aim  to  re- 
sign his  trust,  and  dischar^ng  him  according^ ;  and  that 
all  persons  who  are  entitled,  absolutely  or  contingently,  by 
the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund  or  estate,  or  the  proceeds  of  any  property  held  by  the 
petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  peti- 
tion must  set  forth  the  facts  upon  which  the  application  is 
founded  ;  and  it  must,  in  all  other  respects,  conform  to  a 
petition  presented  for  a  judicial  settlement  of  the  account 
of  a  testamentary  trustee,  as  prescribed  in  this  title.  The 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  en- 
tertain the  petition.  If  he  entertains  it,  the  proceedings 
must  be,  in  all  respects,  the  same  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account,  except  that, 
upon  the  hearing,  the  surrogate  must  f  rst  determine, 
whether  suCicient  reasons  exist  for  granting  the  prayer  of 
the  petition  ;  and,  if  he  determines  that  they  exist,  he  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  discharged.  Upon  the 
petitioner's  fully  accounting;,  and  paying  all  money  belong- 
ing to  the  trust,  and  delivering  nil  books,  papers,  and  other 
property  of  the  trust,  in  his  nands,  either  into  the  surro- 
gate's court,  or  as  the  suf^^te  directs,  a  decree  may  be 
made,  accepting  his  resignation,  and  discharging  him  ac- 
cordingly. 

IDem.  171.  §  2816.  Any  person,  beneficially  interested  in  the  exe- 
Z  Id.  2«7.  cution  of  the  trust,  may  present  to  the  surrogate's  court  a 
written  petition,  duly  venflcd,  setting  forth,  either  upon  his 
knowleclge,  or  upon  his  information  and  belief,  any  fact, 
respecting  a  testamentary  trustee,  the  existence  of  which, 
if  it  was  mterposed  as  an  objection  to  granting  letters  tes- 
tamentary to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  security,  in 
order  to  entitle  himself  to  letters;  and  praying  for  a  de- 
cree, directing  the  testamentary  trustee  to  give  security  for 
the  performance  of  his  trust ;  and  that  he  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree,  requiring  the  testamentary  trustee  to  give  such  se- 
curity, may  be  made,  in  a  case  where  a  persou  so  nam^  as 
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executor  can  entitle  himself  to  letters  testamentary,  only  by 
giving  a  bond  ;  but  not  otherwise. 

§  2816.  The  security,  given  as  prescribed  in  the  last  IDem.  71 
section,  must  be  a  bond  to  the  same  effect,  and  in  the  same 
form,  as  an  executor's  bond.  Each  provision  of  this 
chapter,  applicable  to  the  bond  of  an  executor,  or  to  the 
rights,  duties,  and  liabilities  of  the  parties  thereto,  or  any 
01  them,  including  the  release  of  the  sureties,  and  the  giv- 
ing of  a  new  bond,  apply  to  the  bond  so  given,  and  to  the 
parties  thereto. 

^2817.  In  either  of  the  following  cases,  a  person  bene-  80  Hon,  188. 
ficially  interested  in  the  execution  of  the  trust,  may  present  ?£^y% 
to  the  surrogate's  court  a  written  petition,  duly  verified,         ».x.«». 
setting  forth  the  facts,  and  praying  for  a  decree  removing  a 
testamentary  trustee  from  his  trust ;  and  that  he  may  oe 
cited  to  show  cause,  why  such  a  decree  should  not  be 
made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters 
testamentary  would  not  be  issued  to  him,  by  reason  of  his 
personal  disqualification  or  incompetency.  , 

?•  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or 
invested  money  in  securities  unauthorized  by  law,  or 
otherwise  improvidently  managed  or  injured  the  property 
committed  to  his  charge,  or  by  reason  of  other  misconduct 
in  the  execution  of  his  trust,  or  dishonesty,  drunkenness,, 
improvidence,  or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  trust. 

^  Where  he  has  failed  to  give  a  bond,  as  required  by  a 
decree,  made  as  prescribed  in  the  last  two  sections ;  or  has 
wilfully  refused,  or  without  good  cause  neglected,  to  obey, 
a  direction  of  the  surrogate,  contained  in  any  other  decree, 
or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  pro- 
vision of  law,  relating  to  the  discharge  of  his  duty. 

§  8818.  [Am*d  1884.]  When  a  sole  testamentary  trustee  SBedf,  408. 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate's  U^;J^ 
court  removed  or  allowed  to  resign,  and  the  trust  has  not  giateRep. 
been  fully  executed,  the  same  court  may  appoint  his  sue-  osi! 

cessor,  unless  such  an  appointment  would  contravene  the  W  id  «». 
express  terms  of  the  will.  Where  one  of  two  or  more  testa-  j^  n.t.'sooI 
mentary  trustees  dies  or  becomes  a  lunatic,  or  is  by  decree 
of  the  surrogate's  court  removed  or  allowed  to  resign,  a 
successor  shall  not  be  appointed  except  where  such  appoint- 
ment is  necessary  in  order  to  comply  with  the  express  terms 
of  the  will,  or  unless  the  same  court  or  the  supreme  court 
shall  be  of  the  opinion  that  the  appointment  of  a  successor 
would  be  for  the  benefit  of  the  cestui  que  trust.  Unless 
and  until  a  successor  is  appointed  the  remaining  trustee  or 
trustees  may  proceed  and  execute  the  trust  as  fully  as  if 
such  trustee  or  trustees  had  not  died,  become  a  lunatic,  been 
removed  or  resigned.  Where  a  decree  removing  a  trustee 
or  discharging  him  upon  his  resignation  does  not  designate 
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his  successor,  or  the  person  designated  therein  does  not 
qualify,  the  successor  muFt  be  appointed  and  must  qualify 
in  the  manner  prescribed  by  law  for  the  appointment  and 
qualification  of  an  administrator  with  the  will  annexed. 

g  281 9.  Where  the  same  person  is  a  testamentary  trustee, 
and  also  the  executor  of  the  will,  or  an  administrator  upon 
the  same  estate,  proceedings  taken  by  or  against  him,  as 
prescribed  in  this  title,  do  not  affect  him  as  executor  or 
administrator,  or  the  creditors  of,  or  persons  interested  in, 
the  general  estate,  except  in  one  of  the  following  ca^es : 

1.  Where  he  presents  a  petition,  praying  for  the  revoca- 
tion of  his  letters,  he  may  also,  in  the  same  petition,  set 
forth  the  facts,  upon  showing  which  he  would  be  allowed 
to  resign  as  testamentary  trustee;  and  may  thereupon 
pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation 
accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the 
revocation  of  letters  Issued  to  an  executor  or  administrator ; 
and  any  of  the  facts  set  forth  in  the  petition  are  made,  by 
the  provisions  of  this  title,  sufficient  to  entitle  the  same 
person  to  present  a  petition,  praying  for  the  removal  of  a 
testamentary  trustee ;  the  petitioner  may  pray  for  a  decree, 
removing  the  person  compiained  of  in  both  capacities,  and 
for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the 
resignation  or  removal,  as  the  case  requires,  of  the  testament- 
ary trustee,  and  for  the  Judicial  settlement  of  his  account, 
may  be  taken,  as  prescribed  in  this  title,  in  connection  with, 
or  separately  from,  the  like  proceedings  upon  the  petition 
for  Uie  revocation  of  the  letters,  as  the  surrogate  directs. 

§  2820.  The  provisions  of  this  title  apply  to  a  trust 
created  by  the  will  of  a  resident  of  the  Stare,  or  relating  to 
real  propertv,  situated  within  the  State,  without  regard  to  the 
residence  oi  the  trustee,  or  the  time  of  the  execution  of  the 
wUl. 

TITLE  VII. 

Provisions  relating  to  a  guardian, 

Abticlk  1.  Appointment,  lemoyal,   and    resignation  of  a    general 
guardian. 
2.   Sapervision  and  control  of  a  general  guardian.    Settie- 

ment  of  hin  accountH. 
8.    Guardians  appointed  by  will  or  deed. 

ARTICLE  FIRST. 

Appointment,  Removal,  anp  Resignation  of  a 
General  Guardian. 

f  2821.  Power  of  court  to  appoint       %  2806.  Appointment  of  guardian, 
guardians.  2826.  Gaardlan  to  be  nominated 

2822.  Petition  for  appointment,  by  infant 

by  infant  over  fourteen.  2827.  Appoiutmont   of   tempo- 

2823.  Contents  of  petition  ;  cita-  rarv  guardian  for  innnt 

tion.  under  fourteen. 

2824  Id.  ;  where  petitioner  is  282Q.  Term  of  office  of  tempo- 

ft  married  woman.  xacy  guardiaii. 
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for  zeTOcaUon  of  let- 
ten. 
S  8886.  Proceedings  ttaereapon. 

8887.  Ward  or  new  ipiirdian 
maT  reqnire  accoantin^:. 

88S8b  Application  for  ancIUa^ 
letters  to  foreign  guar- 
dian. 

2889.  Proceedings  fherenpon. 

2.-V40.  Effect  of  HQch  letters. 

8841.  Application  of  the  last 
section  to  former  guar- 
dians. 


$  8828.  Inqnlrj  as  to  valne    of 
property. 

8880.  Qoalillcation  of  guardian 

of  property. 

8881.  Id.  ;  of  guardian  of  per- 

son. 

2888.  When  letters  may  be  re- 
voked for  misconduct, 
etc. 

2888.  Citation ;  hearing  ;  de- 
cree. 

8884.  Sufi pension  of  jg^uardian  ; 

effect  thereoiT 

8885.  Application  by  guardian 

§  8821.  The  surrogate's  court  has  the  like  power  and  6Bedf.64. 
authority  to  appoint  a  general  guardian,  of  the  person  or  ^  l>«°>*  ^^ 
of  the  property,  or  both,  of  an  infant,  which  the  chan- 
cellor had,  on  the  thirty-first  day  of  Decembei*,  eighteen 
hundred  and  forty-six.  It  has  also  power  and  authority  to 
appoint  a  general  guardian,  of  the  person  or  of  the  prop- 
erty, or  both,  of  an  infant  whose  father  or  mother  is  liying, 
and  to  appoint  a  general  guardian,  of  the  property  only,  of 
an  infant  married  woman.  Such  power  and  authority  must 
be  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  personmay  be  appointed  guardian  of  an  infant  in  both 
capacities ;  or  the  guardianship  of  the  person  and  of  the 
property  may  be  committed  to  different  persons. 

§  8828.  In  either  of  the  following  cases,  an  Infant,  of 
the  age  of  fourteen  years  or  upwards,  may  present,  to  the 
surrogate's  court  of  the  county  in  which  he  resides  ;  or,  if 
he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  his  property,  real  or  personal, 
is  situated  ;  a  written  petition,  duly  verified,  settmg  forth 
the  facts  upon  which  the  jurisdiction  of  the  court  depends, 
and  praying  for  a  decree  appointing  a  general  guardian, 
either  of  his  person,  or  of  his  property,  or  both,  as  the  case 
requires;  and,  if  necessary,  that  the  persons,  entitled  by  law 
to  be  cited  upon  such  an  application,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made : 

1.  Where  such  a  general  ^ardian  has  not  been  duly  ap- 
pointed, either  by  a  court  of  competent  jurisdiction  of  the 
State,  or  by  the  will  or  deed  of  his  father  or  mother,  ad- 
mitted to  probate  or  authenticated,  and  recorded,  as  pre- 
scribed in  section  two  thousand  eight  hundred  and  fifty* 
one  of  this  act. 

2.  Where  a  general  ffuardian  so  appointed  has  died, 
become  incompetent  or  disqualified ;  or  refuses  to  act ;  or 
has  been  removed ;  or  where  his  term  of  office  has  ex- 
pired. 

Where  the  petitioner  is  a  non-resident  married  woman, 
and  the  i)etition  relates  to  personal  property  only,  it  must 
affirmatively  show  that  the  property  is  not  subiect  to  the 
control  or  disposition  of  her  husband,  by  the  law  of  the 
petitioner's  residence* 
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so  N.  T.  §  8888.  A  petition,  presented  as  described  in  the  last  sec- 

^^te  Bep.  iiQu^^  mugt  also  state  whether  or  not  the  father  and  mother  of 
the  petitioner  are  known  to  be  living.  If  either  of  them  is 
known  to  be  living,  and  the  petition  does  not  pray  that  the 
father,  or,  if  he  is  dead,  that  the  mother,  maj  be  appointed 
the  general  guardian,  it  must  set  forth  the  circumstances 
which  render  the  appointment  of  another  person  expedient; 
and  must  pray  that  the  father,  or,  if  he  is  dead,  that  the 
mother,  of  tiie  petitioner  mav  be  cited  to  show  cause,  why 
the  decree  should  not  be  made.  A  citation,  issued  to  the 
father  of  the  petitioner,  must  be  served  at  least  ten  days 
before  it  is  returnable.  Where  the  case  is  within  subdi- 
▼ision  second  of  the  last  section,  the  petition  must  pray 
that  the  person  formerly  appointed  general  guardian  may 
be  cited,  unless  it  is  shown  that  he  is  dead.  The  surrogate 
must  inquire,  and  ascertain  as  far  as  practicable,  what  rela- 
tives of  the  Infant  reside  in  his  county ;  and  he  may,  in  his 
discretion,  cite  any  relative  or  class  of  relatives  of  the  in- 
fant, residing  in  that  county  or  elsewhere,  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  8884.  The  last  section  applies,  where  the  petitioner 
Is  a  married  woman ;  except  that  her  husband  must  also 
be  cited,  and  that  the  surrogate  may,  in  his  discretion, 
make  a  decree,  appointing  a  guardian  of  her  property, 
without  citing  her  father  or  her  mother. 

§  8885.  Upon  the  return  of  the  citation,  the  surrogate 
must  make  such  a  decree  in  the  premises,  as  Justice  re- 
quires. He  may,  in  his  discretion,  hear  allegations  and 
proofs  from  a  person  not  a  party.  Where  a  citation  is  not 
issued,  the  surro^te  roust,  upon  the  presentation  of  the 
petition,  inquire  into  the  circumstances.  For  the  purpose 
of  such  an  inquiry,  or  of  an  inquiry  into  the  amount  of 
security  to  be  required  of  the  guardian,  he  may  issue  a 
subpoena,  requiring  any  person  to  attend  before  him,  to 
testifv  respecting  any  matter  involved  therein.  If  he  is 
satisfied  that  the  allegations  of  the  petition  are  true  in  fact, 
and  that  the  interests  of  the  infant  will  be  promoted  by  the 
appointment  of  a  general  guardian,  either  of  his  person  or 
of  his  property,  he  must  make  a  decree  accordingly,  ex- 
cept that  a  guardian  of  the  person  of  a  married  woman 
shall  not  be  appointed.  In  a  proper  case,  he  may  appoint 
a  ffenoral  guardian  in  one  capacity,  without  a  citation; 
and  issue  a  citation*  to  show  cause  against  the  appointment 
of  a  general  guardian,  in  the  other  capacity. 

§  8886.  A  guardian,  appointed  upon  the  application  of 
an  infant  of  the  age  of  fourteen  years,  or  upwards,  as  pre- 
scribed in  this  article,  must  be  nominated  by  the  infant, 
subject  to  the  approval  of  the  surrogate. 

SON.  T.  ^  8887.  A  relative  of  an  infant  under  fourteen  yean  of 

Stote  B«|x  age,  or  any  other  person  in  behalf  of  such  an  hifant,  may 

^7.  present,  to  the  surrogate's  court  of  the  county  in  which  the 

infant  resides ;  or,  if  he  is  not  a  resident  of  me  Btate,  to  the 
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snnrogate's  conrt  of  the  oonnty  in  which  any  of  the  infant's 
property,  real  or  personal,  U  sitiiated  ;  a  imtten  petition, 
anl^  verified,  setting  forth  the  faots,  upon  which  the  juris- 
dicQon  of  the  conrt  depends,  and  prayiDg  fox  a  decree  ap- 
pointing a  gaardian  of  the  person,  or  of  tbe  property,  or 
both,  of  the  infant,  to  serve  until  the  infant  attains  the  age 
of  fourteen  years,  and  a  successor  to  tiie  euarditm  ia  ap- 
pointed. The  cases  in  which  such  a  guardian  may  be  ap- 
pointed, the  contents  of  the  petition,  nnd  the  proceedings 
thereupon,  are  the  same,  as  prescribed  in  the  foregoing  sec- 
tions of  this  article,  wiih  respect  to  the  appointment  of  a 
general  guardian,  upon  the  petition  of  an  inuint  of  the  age 
of  fourteen  years  or  upwards ;  except  that  the  surrogate  must 
nominate,  as  well  as  appoint,  the  temporary  guardian. 


^  2828*  The  term  of  office  of  a  guardian,  appointed  as 
prescribed  in  the  last  section,  expires  when  the  iiiiant  attains 
the  age  of  fourteen  years.  But  after  the  infant  attains  that 
age,  the  person  so  appointed  continues  to  tetain  all  the 

Sowers  and  authority,  and  is  subject  to  all  the  duties  and 
abilities,  of  a  guardian  of  the  person,  or  of  the  property , 
or  both,  pursuant  to  his  letters  ;  until  his  successor  is  ap- 
pointed and  has  qualified,  or  until  his  letters  are  revoked, 
for  some  other  cause,  by  the  decree  of  the  surrogate's  court : 
and  his  sureties  are  responsible  accordingly. 


§  2829.  Where  a  general  guardian  of  the  property  of 
an  infant  is  appointed,  as  prescribed  in  this  article,  the  sur- 
rogate must  inquire  into  the  infant's  circumstances,  and 
must  ascertain  as  nearly  as  practicable,  the  value  of  his 
personal  property,  and  of  the  rents  and  profits  of  his  real 
property. 


§2880.  [iim'd  1881,1892.]  Before  letters  of  guardianship  of 
an  infant's  property  are  issued  by  the  surrogate's  court,  the 
person  appointed  must,  besides  taking  an  official  oath,  as 
presoribea  bylaw,  execute  to  the  infant,  and  file  wiih  the  sur- 
rogate, his  bond,  with  at  least  two  sureties,  in  a  penalty 
fixed,  by  the  surrogate,  not  less  than  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real 
property  ;  conditioned  that  the  guardian  will,  in  all  things, 
&ithfully  discharge  the  trust  reposed  in  him,  and  obey  all 
Ibwfnl  directions  of  the  surrogate  touching  the  trust,  and 
that  he  will,  in  all  respects,  render  a  just  and  true  account  of 
all  money  and  otiier  property  received  by  him,  and  of  *the 
application  thereof,  ana  of  his  guardianship,  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdiction.    But 
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the  snrrogatd  may,  in  his  disoretion,  limit  the  amount  of  the 
bond  to  not  less  than  twice  the  valae  of  the  pezsonal  prop- 
erty, and  of  the  rents  and  profits  of  the  real  property  for  the 
term  of  three  years.  Bat  in  case  where  it  appears  to  be  im- 
practicable to  give  a  bond  sufficient  to  coyer  the  whole 
amoont  of  the  infant's  personal  property,  the  surrogate  may, 
in  his  **  direction,*'  (sic)  accept  security,  to  be  approved  by 
the  surrogate,  not  less  than  twice  the  amount  of  the  particu- 
lar portion  of  the  infant's  property  which  the  guardian  will 
be  aathorized  under  the  letters  to  receive ;  and  issue  letters 
thereon  limited  to  the  receiving  and  administering  only  such 
personal  property  for  whicb  double  the  security  has  been 
given,  and  restraining  the  guardian  from  receiving  any  other 
personal  property  of  the  infant  until  the  further  order  of  the 
surrogate  on  additional  farther  satisfactoxy  security. 


§  2881.  Beforelettersof  gnardianship  of  an  infiint's  per- 
son are  issued  by  the  surrogate's  court,  the  person  appointed 
must  take  the  official  oath,  as  prescribed  by  law.  The  sur- 
rogate may  also  require  him  to  execute  to  the  infant  a  bond, 
in  a  penalty  fixed  by  the  surrogate,  and  with  or  without  sure- 
ties, as  to  the  surrogate  seems  proper ;  conditioned,  that  the 
guardian  will  in  all  things  faitofuUy  dis<harge  the  trust  re- 
posed in  him,  and  duly  account  for  all  money  and  other 
property  which  may  oome  to  his  hands,  as  directed  by  the 
surrogate's  court. 


6  Bedf.  116.  §  2882*  In  either  of  the  following  cases,  the  ward,  or 
any  relative  or  other  person  in  his  behalf,  or  the  surety  of 
a  guardian,  may,  at  any  time,  present  to  the  surrogate's 
court  a  written  petition,  duly  verified*  setting  forth  tiie 
facts,  and  pmying  for  a  decree,  revoking  letters  of  guardian- 
ship, either  of  the  person,  or  of  the  property,  or  both  ;  and 
that  the  guardian  complained  of  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made. 

i  Dem.  439.  1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for 
any  reason,  incompetent  to  fulfill  his  trust 

2.  Where,  by  reason  of  his  havingiWasted  or  improperly 
applied  the  money  or  othf  r  property  in  his  charge,  or  in- 
vested money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  mauagBii  or  injured  the  real  or  personal  prop- 
erty of  the  ward,  or  by  reason  of  other  misconduct  in  the  ex- 
ecution of  his  office,  or  his  dishonesty,  drunkenness,  im- 
Srovidence,  or  want  of  understanding,  he  is  unfit  for  the 
ue  execution  of  his  office. 
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3.  Where  he  has  wilfully  refused,  or,  withont  good 
oanstf,  neglected,  to  obey  any  lawful  direction  of  the  snr- 
rogate,  contained  in  a  decree  or  an  order ;  or  any  proyision 
of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  vas  obtained  by  a   A  Dem.  39i. 
false  suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  abont  to  remove,  from  the   2  Dem.  439. 
State. 

6.  In  the  case  of  the  gnardian  of  the  person,  where  the  in-  fy,^''-^^' 
fant's  welfare  will  be  promoted  by  the  appointment  of  an-  (^^^'^'thy) 
other  guardian. 


§  2888*  Upon  the  presentation  of  a  petition,  as  pre-  21 N.  T. 
scribed  in  the  last  section,  the  surrogate  muse  inquire  into  ^^^^* 
the  matter ;  and,  for  that  i>arpose,  he  may  issne  a  snbioena 
to  an^  person,  requiring  him  to  attend  and  testify  in  the 
premises.  If  the  Hurrogate  is  satisfied  that  there  is  probable 
canse  to  believe,  that  the  allegations  of  the  petition  are 
true,  he  must  issne  a  citation  to  the  guardian  complained 
of;  and,  upon  the  retnm  thereof,  if  the  material  allega- 
tions of  the  petition  are  established,  he  niiist  make  a  decree, 
revoking  the  goardian's  letters  accordingly ;  except  that, 
where  the  case  is  within  subdivision  third  or  fourth  of  the 
last  section,  he  must  dismiss  the  proceedings,  under  the  like 
circumstances  and  upon  the  like  term^,  as  prescribed  in 
sections  two  thouFana  six  hundred  and  eighty-Biz  and  two 
thousand  six  hundred  and  eighty-seven  of  this  act,  where  a 
similac  complaint  is  made  against  an  exeoator  or  adminis- 
trator. 


§  2884*  Upon  issuing  a  citation  as  prescribed  in  the  last 
section,  the  surrogate  may,  in  his  discretion,  make  an  order 
suspending  the  guardian,  wholly  or  partly,  from  the  ex- 
ercise of  his  powers  and  authority,  during  the  pendency  of 
the  special  proceeding.  A  certified  copy  of  an  order  so 
made  must  accompany  the  citation,  and  be  served  there- 
with; but,  from  the  time  when  it  is  made,  the  order  is 
binding  upon  the  guardian  and  upon  all  other  persons, 
without  service  thereof,  subject  to  the  exceptions  and  limit- 
ations prescribed  in  sections  two  thousand  six  hundred  and 
three  and  two  thousand  six  hundred  and  four  of  this  act^ 
with  zespect  to  a  decree  revoking  letters. 


r 


3i6  GENEBAL  GUABDIAN.         §§  2835-2838 

§  2885*  A  guardian,  appointed  as  preaoribed  in  thii  title, 
may,  at  any  time,  present  to  the  surrogate's  court  a  written 
petiUon,  duly  yerified,  setting  forth  the  facts  npon  ^hich 
the  application  is  founded,  nnd  praying  that  his  account  may 
be  judicially  setUed ;  that  a  decree  may  thereupon  be  made, 
revoking  his  letters,  and  discharging  him  accordingly ;  and 
that  the  ward  may  be  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.  The  surrogate  may,  in 
his  discretion,  entertain  or  decline  to  enteztain  the  appli- 
cation. 


§  2886*  If  the  surrogate  entertains  an  application,  made 
as  prescribed  in  the  last  section,  he  must  issue  a  citation, 
as  prayed  for  in  the  petition;  and  he  may  iilso  require  notice 
of  the  application  to  be  giyen  to  such  otherperuons,  and  in 
such  a  manner,  as  he  deems  proper.  Upon  tne  return  of  the 
citation,  a  guurdian  ad  litem  for  the  waMmust  be  appointed; 
and  the  surrogate  may  also,  in  his  discretion,  allow  any  per- 
son to  appear  and  contebt  the  application,  in  the  interest  of 
the  ward.  Upon  the  hearing,  the  surrogate  must  first  de- 
termine whemer  sufficient  reasons  exieit  for  granting  the 
prayer  of  the  petition.  If  he  determin<  s  that  they  exist,  and 
that  the  interests  of  the  ward  will  not  be  prejudiced  by  the 
resignation  of  the  guardian,  the  surrogate  must  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  hiu  fully  account- 
ing, and  paying  all  money  which  is  found  to  be  due  fr<  m  him 
to  the  ward,  and  delivering  all  books,  papers,  and  other 
property  of  the  ward  in  his  haads,  either  into  the  surrogate's 
court,  or  in  such  a  mannir  as  the  surrogate  directs,  a  decree 
may  be  made,  revoking  the  petitioner's  letters,  anddischarg. 
ing  him  accordingly. 


§  2837«  Notwithstanding  the  discharge  of  a  guardian, 
as  prescribed  in  tLe  last  section,  his  successor  or  the  ward 
may  compel  a  judicial  settlement  of  his  account,  as  pre- 
scribed in  article  second  of  this  title,  in  the  same  mnnner 
and  with  like  effect,  ns  if  the  decree  discharging  him  had  not 
been  made.  With  respect  to  all  matters  connected  witJh  his 
trust,  his  sureties  continue  to  be  liable,  until  his  account  is 
judicially  settled  aoooidingly. 


iDem.4.        §2838.    AjipUoatlon  for  ancillary  letters  to  forolgii 

48 SUte  Bep  guardlAiiS).      [4m'd  1889,  1892,    1897.      Amendmei  t  to  take 
S-*-  0ect  September  1,  1897.]— Where  an  infant  who  resides  with- 
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out  tHe  state  and  within  the  United  States,  is  entitled  to 
property  within  the  state,  or  to  maintain  an  action  in  any 
oonrt  thereof  a  general  guardian  of  his  property,  who  has 
been  appointed  by  a  court  of  competent  jurisdiction,  within 
the  state  or  territory  where  the  ward  resides,  and  has  there 
given  security,  in  at  least  twice  the  value  of  the  personal 
property,  and  of  the  rents  and  profits  of  the  real  propertv 
of  the  ward,  may  present,  to  the  surrogate's  court  having 
jansdiction,  a  written  petition^  duly  verified,  settini?  forth 
the  facta,  and  praying  for  ancillary  letters  of  guardianship 
accordingly.  The  petition  must  be  accompanied  with 
exemplified  copies  of  the  records  and  other  papers,  showiocr 
that  he  has  been  so  appointed,  and  has  given  the  security 
required  in  this  section,  which  must  be  authenticated  in  the 
mode  prescribed  in  article  seventh  of  title  third  of  this 
chapter,  for  the  authentication  of  records  and  papers,  upon 
an  application  for  ancillary  letters  testamentary,  or  andl- 
laiy  letters  of  admimstration. 

2.  Where  an  infant  who  resides  without  the  state  and 
within  a  foreign  country  is  entitled  to  personal  property 
within  the  state,  or  to  maintain  an  action,  or  special  pro- 
ceeding in  any  court  thereof  respecting  such  personal 
property,  a  general  guardian  of  his  property,  authorized  to 
act  as  such  within  the  foreign  country  where  the  ward 
resides,  may  apply  to  the  surrogate's  court  of  the  countv 
where  such  personal  property  or  any  part  thereof  is  situated, 
for  ancillary  letters  of  goardiansbip  od  the  personal  estate 
of  such  infant,  and  the  person  so  authorized  must  present  to 
the  surrogate's  court  having  jurisdiction  a  written  petition 
duly  verified.  Betting  forth  the  facts  and  praying  for  ancil- 
lary letters  of  guardianship  on  the  personal  estate  of  such 
infant  The  petition  must  be  accompanied  with  the  exem- 
plified copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  for- 
eign guardian  has  not  been  appointed  by  any  court,  with 
ower  proof  of  his  authority  to  act  as  such  guardian  within  . 
such  foreign  country,  and  also  with  proof  that  pursuant  to 
the  laws  of  such  foreign  country,  such  foreign  guardian  is 
entiUed  to  the  possession  of  the  ward's  personal  estate. 
Exemplified  copies  of  the  records,  where  used  pursuant  to 
this  subdivision,  must  be  authenticated  by  the  seal  of  the 
court,  or  officer,  by  which  or  by  whom  such  foreign  guardian 
was  appointed,  or  the  officer  having  the  custody  of  the  seal 
or  of  the  record  thereof,  and  the  signature  of  a  judge  of 
each  court,  or  the  signature  of  such  officer  and  of  the  clerk 
of  such  court  or  officer,  if  any;  and  must  be  further  authen- 
ticated by  the  certificate,  under  the  principal  seal  of  the 
department  of  foreign  affairs,  or  the  department  of  justice  of 
such  countary,  attested  by  the  signature  or  seal  of  a  United 
States  consul. 

§  2889*  lAm'd  1892.]  Where  the  surrogate  is  satis^ed 
upon  the  papers  presented,  as  prescribed  in  the  last  section, 
thut  the  case  is  within  that  section,  and  that  it  will  be  for 
tho  ward's  interest  that  ancillary  leUers  of  guardianship 
should  be  issued  to  the  petitioner,  ho  nmv  make  a  decree 
granting  ancillary  letters  nccor 'i- •  1         -^i^h  a  decree  may 
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be  made  withont  a  oitatioo,  or  the  snirogate  may  cite  snch 
persons  as  he  thinks  proper  to  show  canse  why  the  priiyer 
of  the  petition  should  not  be  granted.  But  before  the  an- 
cillary letters  are  issued,  the  surrogate  must  inquire  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State ;  and  if  so,  he  most  require  payment  thereof. 
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%  S840.  [Am'd  1889.  J  Ancillary  letters  of  guardianship  es  state  Bep 
are  issued  as  prescribed  in  the  last  section,  without  security  stt. 
and  without  an  oath  of  office.  If  issued  in  a  case  provided 
for  in  subdivision  one,  *  of  section  twenty-eight  hundred 
and  thirty-eight,  they  authorize  the  person  to  whom  they 
are  issued  to  demand  and  receive  the  personal  property,  ana 
the  rents  and  profits  of  the  real  property  of  the  waid,  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  prop- 
erty appointed  as  prescribed  in  this  article ;  to  remove 
them  from  the  State  ;  and  to  maintain  or  defend  any  action 
or  special  proceeding  in  the  ward's  behalf.  If  issued  in  a 
case  provided  for  in  subdivision  two,  of  section  twenty-eight 
hundred  and  thirty-eight,  such  ancillary  letters  of  guud* 
ianship  authorize  the  person  to  whom  they  are  issued,  to  de* 
mand  and  receive  the  personal  estate  of  the  ward,  and  to  dis« 
pose  of  it  in  like  manner  as  a  guardian  of  property  apr  ointed 
as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal 
estate  in  the  ward's  behalf.  But  in  neither  case  do  such 
letters  authorize  such  ancillary  guardian  to  receive  from  ft 
resident,  guardian,  executor,  or  administrator,  or  from  ft 
testamentary  trustee,  subject  to  the  Jurisdiction  of  a  soixo- 
gate's  court,  money  or  other  property  belonnng  to  tho 
ward,  in  a  case  where  letters  have  been  issuea  to  a  guard- 
ian of  the  infant's  property,  from  a  surrogate's  court  of  a 
county  within  the  State,  upon  an  allegation  that  the  infant 
was  a  resident  of  that  county,  except  by  the  special  direc- 
tion, made  upon  good  cause  shown,  of  the  surrogate's  court 
from  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  duly  revoked. 

§  284 1«  The  last  section  applies  to  letters  granted,  be- 
fore this  chapter  takes  effect,  by  a  surrogate's  court  of  the 
State,  to  a  guardian  appointed  by  a  court  of  another  State, 
or  a  territory  of  the  United  States,  upon  presentation  of  an 
exemplified  transcript  of  the  record  of  his  appointment. 

ARTICLE  SECOND. 

bufbbyisioir  and  control  of  a  general  guardlajt, 
Settlement  op  his  Accoxjnts. 

I  2M2.  Onardlan  to  file  annnal       S  2847.  When  jadiciol  settlement 

inventory  and  account.  of  guardian's  accoimi 

8848.  AffidaTlt  to  be  annexed  compelled. 

thereto.  S848.  Id.  ;  aa  to  guardian  of 
S844.  Annual    examination    of  person. 

gnardian^B  accoonta.  2849.  when  guardian  may  com* 
9845.  Proceedings,    when     ac-  pel  Judicial  settlement. 

count  defective,  etc.  8860.  Citation  ;  proceedings 
8848.  Sorroga^e  may  direct  as  to  tlierenpon. 

infani  a  maintenance. 


•  So  in  origlnaL 
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§  S84S.  A  general  guardian  of  an  infant's  property,  vp- 
pointed  by  a  surrogate's  court,  must,  in  the  month  of 
January  of  each  year,  as  long  as  any  of  the  infant's  prop- 
erty, or  of  the  proceeds  thereof,  remains  under  his  con- 
trol, file  in  the  surrogate's  court  the  following  papers : 

1.  An  inventoiT,  containing  a  full  and  true  statement 
and  description  of  each  article  or  item  of  personal  property 
of  his  ward,  received  by  him,  since  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  as  the  case  re- 
quires ;  the  value  of  each  article  or  item  so  received ;  a  list 
of  the  articles  or  items,  remaining  in  his  hands ;  a  statement 
of  the  manner  in  which  he  has  disposed  of  each  article  or 
item,  not  remaining  in  his  hands ;  and  a  full  description  of 
the  amount  and  nature  of  each  investment  of  money,  made 
byhim, 

2.  A  full  and  true  account,  in  form  of  debtor  and 
creditor,  of  all  his  receipts  and  disbursements  of  money* 
during  the  preceding  year ;  in  which  he  must  charge  him- 
self  with  any  balance  remaining  in  his  hands,  when  the 
last  account  was  rendered,  and  must  distinctly  state  the 
amount  of  the  balance  remaining  in  his  hands,  at  the  con- 
clusion of  the  year,  to  be  chargM  to  him  in  the  next  year's 
account. 

§  2848.  With  the  inventory  and  account,  filed  as  pre- 
scribed in  the  last  section,  must  be  filed  an  affidavit,  which 
must  be  made  by  the  guardian,  imless,  for  good  cause 
shown  in  the  afiSdavit,  the  surrogate  permits  tiie  same  to  be 
made  by  an  agent  or  attorney,  woo  is  cognizant  of  the  facts. 
The  affidavit  must  state,  in  substance,  that  the  inventory 
and  account  contain,  to  the  best  of  the  affiant's  knowledge 
and  belief,  a  full  and  true  statement  of  all  the  guardian's 
receipts  and  disbursements,  on  account  of  the  ward ;  and 
of  all  money  and  other  personal  property  of  the  ward, 
which  have  come  to  the  hands  of  the  guardian,  or  have 
been  received  by  any  other  person  by  his  order  or  author!^, 
or  for  his  use.  since  his  appointment,  or  since  the  filing  of 
the  last  annual  inventory  and  account,  as  the  case  requires ; 
and  of  the  value  of  all  such  pr<^»rty  ;  together  with  a  full 
and  true  statement  and  account  of  the  manner,  in  which 
he  has  disposed  of  the  3ame,  and  of  all  the  property  re- 
maining in  his  hands,  at  the  time  of  filing  the  inventory 
and  account ;  and  a  full  and  true  description  of  the 
amount,  and  nature  of  each  investment  made  by  him, 
since  his  appoiataicnt,  or  since  the  filing  of  the  last  annual 
inventory,  and  account,  as  the  case  requires  ;  and  that  he 
does  not  know  of  any  error  or  omission  in  the  inventory 
or  account,  to  the  prejudice  of  the  ward.  The  surrogate 
must  annex  a  copy  of  this  and  the  last  section,  to  all  letters 
of  guardianship  of  the  property  of  an  infant  issued  from 
his  court 

}  1S08,  Con.       §  S844«  [Am'd  1881.]  In  the  month  of  Februaiy  of  each 
■oL  Act        year  and  thereafter  until  completed,  the  surrogate  must. 
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for  the  purposes  specified  in  the  next  section,  ex&mlne  or 
cause  to  be  examined,  under  his  direction,  all  inventories 
and  accounts  of  guardians  filed  since  the  first  day  of  Feb- 
ruary of  the  preceding  year.  The  examination  may  be 
made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must, 
before  he  enters  upon  the  examination,  subscribe  and  take 
before  the  surrogate,  and  file  with  the  clerk  of  the  surro- 
gate's court,  an  oath  faithfully  to  execute  his  duties,  and 
to  make  a  true  report  to  the  surrogate.  Where  the  surrogate 
seasonably  certifies  in  writing  to  the  board  of  supervisors, 
or  in  the  county  of  New  York,  to  the  board  of  aldermen, 
that  the  examination  required  by  this  action  cannot  be 
made  by  him,  or  by  the  clerk  of  the  surrogate's  court,  or 
by  any  clerk,  employed  in  his  oflSce  and  paid  by  the  county, 
the  board  must  provide  for  the  compensation  of  a  suitable 
person  to  make  the  examination. 

§  2845.  If  it  appears  to  the  surrogate,  upon  an  exami- 
nation made  as  prescribed  in  the  last  section,  that  a  general 
guardian  of  an  infant  s  property,  appointed  by  letters  issued 
from  his  court,  has  omitted  to  file  his  annual  inveo^ry  or 
account,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section  but  one ;  or  if  the  surrogate  is  of  the  opinion, 
that  the  interest  of  the  ward  re'^uires  that  the  guardian 
should  render  a  more  full  or  satisfactory  inventory  or  ac- 
count ;  the  surrogate  must  make  an  order,  requiring  the 
guardian  to  supply  the  deficiency,  and  also,  in  his  discretion, 
requiring  the  guardian  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is 
made ;  or  where  the  surrogate  has  reason  to  believe  that 
sufficient  cause  exists  for  the  guardian's  removal,  the  surro- 
gate may,  in  his  discretion,  appoint  a  fit  and  proper  person 
special  guardian  of  the  ward,  for  the  purpose  of  filing  a 
petition  in  his  behalf,  for  the  removal  of  the  guardian,  ' 
and  prosecuting  the  necessary  proceedings  for  that  pur 
pose. 

g  8846.  Upon  the  petition  of  the  general  guardian  of  an  4  j^^g^  j^g^ 
infant's  person  or  property ;  or  of  the  infant ;  or  of  any 
relative  or  other  person  in  his  behalf ;  tho  surrogate,  upon 
notice  to  such  persons,  if  any,  as  he  thinks  proper  to  notify 
may  make  an  order,  directing  the  application,  by  the 
guardian  of  the  infant's  property,  to  the  support  and  educa- 
tion of  the  infant,  of  such  a  sum  as  to  the  surrogate  seems 
pro;  or,  out  of  the  income  of  the  infant's  property ;  or, 
where  the  income  is  inadequate  for  that  purpose,  out  of  the 
principal. 

§  8847.  fAm'd  1890.]  A  wi-itten  petition,  duly  verified, 
praying  for  tlie  judicial  settlement  of  the  account  of  a 
general  guardian  of  an  infant's  propertv,  and  that  he  may 
be  cited  to  attend  the  settlement  thereof,  may  be  presented 
to  the  surrogate's  court,  in  either  of  the  following  cases  * 
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1.  By  the  ward,  after  he  has  attained  his  majority. 


2.  By  the  executor  or  administrator  of  a  ward,  who  has 
died. 


3.  By  the  guardian's  sncoessor,  indnding  a  gnardian 
appointed  after  the  reversal  of  a  decree,  appointing  the  per- 
son BO  required  to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose 
letters  have  been  revoked  ;  or  by  the  legal  r^^presentative 
of  such  surety.  Citation  under  this  subdivision  must  be 
directed  to  both  the  guards  and  the  ward. 


§2848*  [Am'd  1881.]  A  petition,  for  the  judicial  settle- 
ment of  the  account  of  a  general  ^ardian  of  an  infant's 
person,  may  be  presented,  as  prescribed  in  the  last  section, 
or  by  the  general  guardian  of  the  infant's  property  ;  but 
upon  the  presentation  thereof,  proof  must  be  made,  to  the 
surrogate's  satisfaction,  that  the  guardian  so  required  to 
account  has  received  money  or  property  of  the  ward,  for 
which  he  has  not  accounted  ;  or  which  he  has  not  paid  or 
delivered  to  the  freneral  gunrdian  of  the  infant's  property ; 
and  a  guardian  of  the  estate  only  of  a  minor  shall  be,  for 
the  purposes  of  this,  chapter,  deemed  a  general  guardian. 


§  2849«  [ArrCd  1893.]  k  guardian  may  f)T«sent  to  the  snr' 
rogate's  court  a  written  petition,  duly  verified,  praying  for 
B  judicial  settlement  of  his  account  and  a  discharge  from  his 
duties  and  liabilities,  in  any  case  where  a  petition  for  a  ju- 
dicial settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  either  of  the  last  two  sections. 
The  petition  must  pray  that  the  person  who  might  have  so 
presented  a  petition,  and  also  the  sureties  in  his  official 
bond  of  such  guardian  or  the  legal  representatives  of  such 
surety  may  be  cited  to  attend  the  settlement. 
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§  2850,  [Am*d  1882, 1887.]  Upon  the  prasentation  of  a 
pention,  as  prescribed  in  either  of  the  last  three  sections, 
thesarrogate  mnst  issue  a  citation  accordingly.  Section 
two  thoasand  seven  hundred  and  twenty-seyen,  sections  two 
thousand  seven  hundred  and  thirty  three  to  two  thousand 
seven  hundred  and  thirty-seven,  both  inclusive,  and  sec- 
tions two  thousand  seven  hundred  and  forty-one  and  two 
thousand  seven  hundred  and  forty-four  of  this  act  apply  to 
a  guardian  accounting  as  prescribed  in  this  article,  and  reg- 
ulate the  proceedings  upon  such  an  accounting.  The  ao- 
countinff  party  must  annpx  to  every  account  produced  and 
filed  by  nim  nn  affidavit,  in  the  form  prescribed  in  this  ar- 
ticle for  the  affidavit  to  be  annexed  by  him  to  his  annual  in- 
ventory and  account.  A  guardian  designated  in  this  title 
is  en  t  tied  to  the  same  oompensation  as  an  executor  or  ad- 
ministrator. 


ABTICLE  THIBD. 


GT7ABDIAXS  AFPOXNTSD  BT  WlXX  OB  DlED. 


I  3851.  Will  or  deed  containing 
appointment  to  be 
proved,  etc.,  and  re- 
corded. 

2862.  Testamentary  gnardian; 
qnaliflcation,  letters, 
etc. 

2683.  When  secnrlty  required 
from  gnardian  ap- 
pointed by  will  or  deed. 

2864.  What  security  to  be  given. 

3866.  Inventory   and   interme- 


diate  account  may  be 
required. 

2866.  When  surrogate  may  com- 

pel judicial  settlement 
of  account. 

2867.  Effect  of  decree. 

3868.  Bemoval  of  guardian  ap- 
pointed by  wiU  or  deed. 

2869.  Besignation  of  such  a 
guardian. 

2860.  Appointment  of  suocea- 
sor. 


§  2851.  A  person  shall  not  exercise,  within  the  State,  any 
power  or  authority,  as  gaar'lian  of  the  person  or  property 
of  an  infant,  by  virtue  of  an  appointment  contained  in  the 
will  of  the  infant's  father  or  mother,  being  a  resident  of 
the  State,  and  dying  after  this  chapter  takes  effect,  unless 
the  will  has  been  duly  admitted  to  probate,  and  recorded 
in  the  proper  surrogate's  court,  and  letters  of  guardianship 
have  been  isssucd  to  him  thereupon  ;  or  by  virtue  of  an  ap- 
pointment contained  in  a  deed  of  the  infant's  father  or 
mother,  being  a  resident  of  the  State,  executed  after  this 
chapter  takes  effect,  unle>s  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded, 
and  has  been  recorded  in  the  office  for  recording  deeds  in. 
the  county,  in  which  the  person  making  the  appointment 


SDism.  i. 
66  How.  Pr. 
196. 
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resided  y  at  the  time  of  the  ezeontion  thereol  Where 
a  deed  containiDg  such  an  appointment  is  not  recorded, 
within  three  monttis  after  the  death  of  the  grantor,  the  per- 
son appointed  14  presumed  to  have  renounce  I  the  appoint- 
ment ;  and  if  a  gnardian  ia  afterwards  dnlv  appointed  by  a 
surrogate's  couzt,  the  presumption  is  conclusiTe. 


362. 


ssedf.soi.  i  2852*  Whttre  a  will,  eontaining  the  appointment  of 
le^OiT.  Pro.  a  guiirdian,  is  admitted  to  probate,  the  penion  appointed 
(guardian  must,  within  thirty  days  thereafter,  quulify  as 
prescribed  in  section  two  thousand  five  hundred  and  ninety- 
lour  of  this  act ;  otherwise  he  is  deemed  to  haye  renounced 
the  appointment.  But  the  surrogate  may  extend  the  time 
so  to  qualify,  upon  good  cause  shown,  for  not  more  than 
three  months.  And  any  penM)n  ioterestedin  the  estate  may, 
before  letters  of  guardianship  are  issued,  file  an  affidavit 
setting  forth  with  respect  to  the  guardian,  so  appointed, 
any  fact  which  is  made  by  law  an  objection  to  the  issning 
of  letters  testamentary  to  an  executor.  Bections  two  thou- 
sand six  hundred  and  thirty-six  to  two  thousand  six  hundred 
and  thirty -eight  of  this  aot,  both  inolusiye,  apply  to  such  an 
affidayit  and  to  the  proceediugs  thereupon.  A  person  ap- 
poiDted  guardian  by  will,  may,  at  any  time  before  he  quaU- 
nes,  renounce  the  appointment  by  a  written  instrument^ 
under  bis  hand,  filed  in  the  surrogate's  office. 


§  2858*  Where  a  gnurdian  of  an  infant's  person  or  prop, 
erty  has  been  appointed  by  will  or  by  deed,  the  infant,  or 
any  relative  or  other  person  in  his  behalf,  may  present,  to 
the  surrogate's  court  in  which  the  will  was  admitted  to  pro- 
bate ;  or  to  the  surrogate's  court  of  the  county  in  which  the 
deed  was  recorded ;  a  written  petition,  duly  verified,  setting 
forth,  either  upon  his  knowledge,  or  upon  his  information 
and  belief,  any  fact,  respecting  the  guarding  the  existence 
of  which  if  it  was  interposed  as  an  objection  to  granting 
lettera  testamentary  to  a  person  named  as  executor  in  a  will, 
would  make  it  necessary  for  such  a  person  to  give  a  bond, 
in  order  to  entitle  himself  to  letters,  and  praying  for  a  de- 
cree, requiring  the  guardian  to  cive  security  for  the  per- 
f  ormance  of  his  trust ;  und  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the 
presentation  of  such  a  petition,  and  proof  of  the  facts  therein 
alleged,  to  the  siitisfaction  of  the  surrogate,  lie  must  issue  a 
citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree  requiring  th<*  guardian  to  give  security  may  be  made, 
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in  the  disoretion  of  the  surrogate,  in  a  case  where  a  person 
8o  named  as  ezecntor,  can  entitle  himself  to  letters  testa- 
mentary only  by  giving  a  bond ;  but  not  otherwise. 


§  2854.  The  security  to  be  giTen,  aa'preseribed  in  the 
last  two  sections,  most  be  a  bond  to  the  same  effect,  and  in 
the  same  form,  as  the  bond  of  a  general  guardian,  appointed 
by  the  surrogate's  conrt.  Each  proyision  of  this  chapter, 
applicable  to  the  bond  of  such  a  guardian,  and  to  the  rights, 
duties,  and  liabilities  of  the  parties  thereto,  or  any  of  them, 
incln<tiDg  the  release  of  the  sureties,  and  the  giyingof  a 
new  bond ;  applies  to  the  bond  so  giTon,  and  the  parties 
thereto. 


1 2855*  [Am*d  1896,  cmendmmU  to  take  effect  Stptemb^r  1, 
1896.]  Upon  the  petition  of  the  ward,  or  of  any  relative  or 
other  person  in  his  behalf,  the  surrogate's  court  having 
jnrisdiction  to  reqnire  security,  as  prescribed  in  the  Ian 
three  sections,  may,  at  any  time,  in  the  discretion  of  the 
surrogate,  make  an  order  requiring  a  guardian  appointed  by 
will  or  by  deed,  to  render  and  file  an  inventory  and  account^ 
in  the  same  form,  and  verified  in  the  same  manner  as  the 
inventory  and  account  required  to  be  filed  annually  by  a 
guardian  appointed  by  a  surrogate's  court,  as  prescribed  in 
article  second  of  this  title.  The  order  may  also  require  auch. 
an  inventory  and  aocount  to  be  filed,  in  the  month  of  Jan- 
uary of  each  year  thereafter.  Sections  twenty -eight  hundred 
and  forty-two  to  twenty- eight  hundred  and  forty-five  of  Uiia 
act,  both  incluflivc,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  as  if  the  (i^uardian  had  been  ap- 
pointed by  the  surrogate's  court.  The  provisions  of  section 
twenty-eight  hundred  and  forty- six  of  this  act  shall  apply  to 
a  guardian  appointed  by  will  or  deed  with  the  same  effect  as 
if  such  guardian  had  been  meiitioned  in  said  section,  and  the 
proceedings  therein  prescribed  may  be  had  in  the  case  of 
any  such  guardian  in  the  same  manner  as  if  he  were  a  gen-* 
eralgoardiao. 


§  2856.  [Am*d  1891.]  The  surrogate's  court  having  juris- 
diction  to  require  security  may  compel  a  judicial  settlement 
of  the  account  of  a  guardian  appointed  by  will  or  by  deed, 
in  any  case  where  it  may  compel  a  judicial  settlement  of 
the  account  of  a  general  guardian  ;  and  the  proceedings  to 


r 
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procure  audh  a  settiemeiit  are  the  same  as  if  the  guardian  so 
appointed  by  wHl  or  by  deed  had  been  a  general  guardian.  ▲ 
guardian  appointed  by  will  or  by  deed  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verifled,  praying 
for  a  judicial  settlement  of  his  account,  and  a  discharge  trom 
bis  duties  and  liabilities,  in  any  case  where  a  petition  for  a 
judicial  settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  this  article.  The  petition 
must  pray  that  the  person  who  might  have  so  presented  a 
petition  may  be  cited  to  attend  the  settlement.  Upon  the 
proMntation  of  sudh  petition  the  sunogate  must  issue  a  dta- 
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tion  accordingly.  Sections  twenty-seyen  bnndred  and 
thirty-three  to  twenty-seven  hundred  and  thirty -seven,  both 
inclusiTe,  and  sections  twenty-seven  hundred  and  forty-one 
and  twenty  seven  hundred  and  forty-fonr  of  this  act  apply 
to  a  guardian  accounting  as  prescribed  in  this  article,  and 
regulate  the  proceedings  npon  such  an  accounting.  A  guard- 
ian desiguated  in  this  title  is  entitled  to  the  same  compensa- 
tion as  a  general  guardian. 

g  2857.  A  decree,  made  upon  a  judicial  settlement  of  the 
account  of  a  guardian  appointed  by  will  or  by  deed,  as  pre- 
scribed in  this  article,  or  the  judgment  rendered  upon  appeal 
from  such  decree,  has  the  same  force  as  a  judgment  of  the 
supreme  court  to  the  same  effect. 

§  2858*  Upon  the  petition  o£  the  ward,  or  of  any  relative 
or  other  person  in  his  oehalf,  the  surrogate's  court,  having 
jurisdiction  to  require  security  from  a  guardian  appointed 
by  will  or  by  deed,  may  remove  such  a  guardian,  in  any 
case  where  a  testamentary  trustee  may  be  removed,  as  pre- 
scribed in  title  sixth  of  ibis  chapter ;  and  the  proceedings 
npon  such  a  petition  are  the  same,  as  prescribed  in  that 
title  for  the  removal  of  a  testamentanr  trustee.  Where  a 
citation  is  issued,  upon  a  petition  for  the  removal  of  such  a 
guardian,  he  may  be  suspended  from  the  exercise  of  his 
powers  and  authority,  as  if  he  had  been  appointed  by  the 
surrogfite's  court. 

§  2859.  A  guardian  appointed  by  will  or  by  deed,  may 
be  allowed  to  resign  his  trust,  by  the  surrogate's  court,  hav* 
ing  jurisdiction  to  require  security  from  him.  The  pro- 
ceedings for  that  purpose,  and  the  effect  of  a  decree  made 
thereupon,  are  the  same,  as  where  a  guardian  appointed  by 
the  surrogate's  court  presents  a  petition,  praying  that  his  let- 
ters may  be  revoked,  as  prescribed  in  article  first  of  this  title. 

§  2860.  Where  a  sole  guardian,  appointed  bv  will  or  by 
deed,  has  been,  by  the  decree  of  the  surrogate's  court,  re- 
moved or  allowed  to  resign,  a  successor  may  be  appointed 
by  the  same  court,  with  the  effect  prescribed  in  section  two 
thousand  six  hundred  and  five  of  this  act ;  unless  sudh  an 
appointment  would  contraveoe  the  express  terms  of  the  will 
or  deed. 

CHAPTER  XIX. 

COUETS  OP  JUSTICES  OP  THE   PEACE,    AND   PBO- 

CEEDINGS  THEREIN. 

TITLE  L— JUBIBDICTIOM  AMD  OENBBAL  POWKBS. 

TITLE      n. — Commencement  or  action  ;   appbabangb   ov 

PABTIES  ;  PBOVISIONAIi  BEMEDIES. 

TITLE     m. — PiAiDiNGs;    Including  countsbclaims,  and 

FBOCBEDINOS  UPON   ANSWES  OF  TITLE. 

TITLE     IV.-^Pboceedinqs    between     the    Joindeb    ov 

ISSUE  AND  THE  TBIAL. 

TITLE      V. — Tbial  and  its  incidents. 

TITLE     YL^Judoment  ;  Ain>  DOOSxriNa  the  same. 

TITLE  Vn.— Executions, 

TITLE  VIII.— Appeals. 

TITLE     IX.— Costs. 

TITLE         X.^AOTION    OB    special     PBOCBEDINa,     BELATOra 

TO  AN  ANIMAL  STBATING  UPON  '^'^  '"^'T^'X* 
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TTTLE     XL— Pboyisioks    specially    relatxno    to 

OOURTS  OF  JU8TICBB  OF  THB  FBACK  IS 
THE  CITY  07  BbOOKLYN. 
TTTLE     Xn. — ^MlSCELLAlTEOUB  Pbovisios8» 

TITLE  L 
JurUdicUan  and  general  pou>en» 


I  8881.  Jnstice^s  Jarlfldiction 
must  be  specially  con- 
ferred by  law, 

8882.  General  civil  jurisdiction. 

8868.  No  jarisdiction  in  certain, 
cases. 

SSSSi.  Confession  of  judgment. 

2866.  Actions  by  and  against 
officers,  etc.;  and  by 
executors,  etc. 

9886.  Tavern  keepers  disquali- 
fied. 

8867.  Members  of  legislature  not 
compelled  to  act 


%  2868.  Justices  to  hold  coortB; 

general  powers. 
8800.  In  what  town,  etc.,  ration 

must  be  brought. 
2870.  Criminal  contempts. 
8871.  Id.;  how  punished. 
2878.  Off ender  to  be  heard. 
2878.  Record  of  conyiction. 

2874.  Requisites  of  commitmeot. 

2875.  Fine  to  be  paid  to  overseer 

or  superintendent  of  the 
poor. 


f  1284,  Con       §  8861.  A  justice  of  the  peace  has  such  jurisdiction  in 
floLAct        civil  actions  and  special  proceedings,  as  is  spedaUy  con- 
ferred upon  him  by  statute,  and  no  other. 

{  2862.  [Am*d  1896.]  Except  as  otherwise  prescribed  in 
the  next  section,  a  justice  of  the  peace  has  jurisdiction  of 
the  following  civil  actions : 

1.  An  action  to  recover  damages  upon  or  for  breach  of 
a  contract,  express  or  implied,  other  than  a  promise  to 
marry,  where  the  sum  claimed  does  not  exceed  two  hundred 
dollars, 

2.  An  action  to  recover  damages  for  a  personal  injury,  or 
an  injury  to  property,  where  the  sum  claimed  does  not  ex- 
ceed two  hundred  dollars. 

8.  An  action  for  a  fine  or  penalty,  not  exceeding  two 
hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment 
of  mcmey,  where  the  sum  claimed  to  be  due  does  not  ex- 
ceed two  hundred  dollars ;  the  judgment  to  be  rendered  for 
the  sum  actually  due.  Whero  the  sum  secured  by  the  bond 
_is  to  be  paid  in  instalments,  an  action  may  be  brought  for 
each  instalment,  as  it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice 
of  the  peace. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of  a 
Justice  of  the  peace,  or  in  a  district  court  of  tiie  city  of 
New  York,  or  in  a  justices*  court  of  a  city,  being  a  court 
not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or 
without  damages  for  the  taking,  withholding,  or  detention 
thereof,  where  the  value  of  the  chattel,  or  of  all  the  chattels, 
as  stat^  in  the  affidavit  made  on  the  part  of  the  plaintifl« 
does  not  exceed  two  hundred  dollars. 

8.  [Added  1896,  io  take  ^ed  September  1,  1896.]  An  action 
to  recover  damages  for  an  escape  from  the  jail  liberties,  as 
provided  bv  chapter  two,  title  two,  articles  four  and  five  of 
this  act,  where  the  »um  cl  am  d  iloes  nut  exceed  fifty  doUans. 
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§  2868.     [Am*d  1882, 1895.]    Bat  a  justioe  of  the  peace  IS  Abb.  K. 
oannot  take  cognizance  of  a  ciyil  action,  in  either  of  the  £:S      „ 
following  cases :  ^  ^°°' '  ^• 

1.  Where  the  people  of  the  state  are  a  pnrty,  except  for  29  Abb.  N. 
one  or  more  fines  or  penalties  not  exceeding  two  hundred  0  Ms. 
dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as 
prescribed  in  title  third  of  this  chapter. 

3.  Where  the  notion  is  to  recover  damages  for  an  assault,   29  Abb.  fC 
battery,  false  imprisonment,  libel,  slander,  orimiual  conver-  ^^* 
sation,  seduction,  or  malicious  prosecution,  or  where  it  is 
brought  under  sections  eighteen  hundred  and  thirty-seven, 
eighteen  hundred  and  forty-three,  eighteen  hnndrtd  and 
sixty-eigbt,  nineteen  nundred  and  two,  or  nineteen  hundred 

and  sixtv-nine  of  this  act. 

4.  Where,  iu  a  matter  of  account,  the  sum  total  of  the  nc-   is  Abb.  1^. 
counts  of  both  parties,  proved  to  the  satisfaction  of  the  jus-   9-^y 
tice,  exceeds  four  hundred  dollars.  Supp.*780. 

5.  [Am'd  1895,  amendment  to  take  effect  September  1, 1895.] 
Where  the  action  is  brought  against  an  executor  or  adminis- 
trator AS  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  beeu  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  him. 

§  2864«  A  justice  of  the  peace  has  also  jurisdiction  to 
reuder  judgment,  upon  the  confession  of  a  defendaut,  as 
prescribed  in  title  sixth  of  this  chapter,  where  the  sum  con- 
fessed does  not  exceed  five  hundred  dollars. 

§2865*  [i4m'd  1882.]  An  action,  cognizable  by  a  justice 
of  the  peace,  may  be  brought  by  or  against  n  corporation, 
by  or  against  a  natural  person  in  his  own  right;  by  or  against 
a  town  or  county  officer  in  his  officitil  character  ;  or  by  an 
executor,  administrator,  trustee  of  on  express  trust,  or  a  re- 
ceiver in  supplementary  proceedings. 

§  2866.  A  justice  of  the  peace,  \sho  is  an  innholder  or 
tavern  keeper  in  fact,  has  no  power  or  j  nrisdiction  under  any 
provision  of  this  chapter ;  but  if  a  judgment  has  been  actu- 
ally rendered  by  him  before  he  b<  came  so  disqualified,  he 
n.ay  give  a  transcript  thereof,  or  issue  execution  thereupon, 
or  satisfy  the  judgment,  upon  payment  f  ereof. 

§  2867.  A  justice  of  the  peace,  who  is  a  member  of  the 
senate  or  assembly,  U  not  obliged  to  ttike  coguizance  of  a 
civil  action  or  special  proceediug;  but  he  may  take  cogni- 
zance thereof,  in  his  discretion. 

i  2868.  Justices  to  hold  court;  general  powers. 

[Amd.  1897.]— A  justice  of  the  peace  must  hold,  within  his 
town  or  city,  a  court  for  the  trial  of  any  action  or  special 
proceeding,  of  which  he  has  jurisdiction,  brought  before 
htm ;  but  such  a  court  shall  not  be  held  in  a  building  in  any 

gart  of  which  trafficking  in  liquors  is  authorized.  He  must 
ear,  try  anl  determine  the  same  according  to  law  and 
eq'iity,  and  for  th  vt  purpose,  where  special  provision  is  not 
otnerwise  made  by  law,  the  court  is  vested  with  all  the  nec- 
essary powers  possessed  by  the  Supreme  court. 

§  2809.  [Am'd  1893,  1894,  1895.]  An  action  must  be 
brought  before  a  justice  of  a  town  or  city  wherein  one  of  the 
parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in 
the  sume  county,  except  in  one  of  the  following  cases : 

1,  Where  the  defendant  has  absconded  from  hisresidence, 
it  may  be  brought  before  a  justice  of  the  town  or  city  in 
which  the  defendant,  or  a  portion  of  his  property,  is  at  the 
i.:.^^  ^.t  4'V.A  Arknttrkofi/tpniAnt'.  of  the  action. 
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36  Hun,  681.  2.  [Am*d  1895,  amendmetU  to  UUce  effect  Sqytemher}^  1895.1 
Wh^re  the  plainUff  is  not  a  resident  of  the  county,  or  if 
there  are  two  or  more  plaintiffs  when  all  are  noo-residents 
thereof,  it  mast  be  brought  in  the  town  where  the  defendant 
resides  or  in  any  adjoining  town  thereto. 

3.  Where  the  defendant  is  a  non-resident  of  the  conntv, 
it  may  bebrougbt  before  a  justice  of  the  town  or  city,  in 
which  he  is  at  the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  b^  law,  that  a  particu- 
lar  action  may  be  brought  before  a  justice  of  the  town,  city, 
county,  or  district, where  an  offence  was  committed,  or  where 
property  is  found.  A  defendant  designated  in  section  two 
thousand  eight  hundred  and  seventy-nine,  section  two  thou- 
sand eight  hundred  and  eighty,  or  section  two  thousand 
eight  hundred  and  eighty-one  of  this  act,  is  deemed,  for  the 
purposes  of  this  section,  a  resident  of  the  town  or  city  where 
the  person,  to  whom  a  copy  of  the  summons  is  deliyered, 
resides. 

5.  In  any  town  adjoining[  an  incorporated  city,  no  justice 
of  such  town  shall  have  jurisdiction  of  any  action  brought 
by  or  against  a  resident  of  such  adjoining  city,  unless  at  least 
one  of  the  parties  to  the  action  is  a  resident  of  such  town. 

IS  Bon,  60  3 .  §  2870.  A  Justice  of  the  peace  has  power  to  puuish,  for 
a  criminal  contempt,  a  person  guilty  of  either  of  the  follow- 
in^jT  acts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
him,  while  engaged  in  the  trial  of  an  action,  the  rendering 
of  a  judgment,  or  any  other  judicial  proceeding;  where  such 
behavior  directly  tends  to  interrupt  the  proceedings,  or  to 
inipair  the  respect  due  to  his  authority.    ^ 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  di- 
rectly tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  ex- 
ecution of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in 
anv  other  case. 

I  2871.  Punishment  for  contempt,  specified  in  the  last 
section,  may  be  by  fine  not  exceeding  twenty -five  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  five 
days,  or  both,  in  the  discretion  of  the  justice.  Where  a 
person  is  committed  to  prison  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  ten  days  ; 
but  where  he  Is  aUo  committed  for  a  definite  time,  the  ten 
days  must  be  computed  from  the  expiration  of  the  definite 
time. 

§  2872.  A  person  shall  not  be  punished  by  a  ;ostic6  of 
the  peace,  for  a  contempt,  until  an  opportunity  hab  been 
given  him  to  be  heard  in  his  defence.  And,  for  that  pur- 
pose, the  justice  must  issue  a  warrant,  directed,  generally, 
to  any  constable  of  the  county,  requiring  the  constable  to 
bring  the  offender  before  him. 
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g  8878.  A  Justice,  who  conyicts  a  pmon  of  a  contempt 
must,  within  ten  days  after  the  conviction,  make  up,  sab^ 
scribe,  and  file  in  the  county  clerk's  office,  a  record  thereof, 
stating  therein  the  particular  circumsianoos  of  the  offence, 
and  the  punishment  awarded  by  him  upon  the  conyiction. 

g  8874.  A  warrant  of  commitment  for  a  contempt  must  85  Hiin«M 
set  forth  the  particular  circumstances  of  the  offence ;  other 
wise  it  is  yoio. 

%  8876.  An  officer,  who  collects  or  receives  a  fine,  im 
posed  by  a  justice  of  the  peace  for  a  contempt,  must,  with- 
in ten  days  thereafter,  pay  the  monev,  for  the  benefit  of  the  \ 
poor,  to  the  overseer  or  superintendent  of  the  poor  of  the 
town,  city,  or  district,  wherein  the  fine  was  imposed ;  or. 
where  there  is  no  such  officer,  to  the  officer  or  officers  per- 
forming corresponding  functions  under  another  ntime;  unless 
the  board  of  supervisors  has  directed  the  payment  of  fines 
and  penalties  to  the  supervisor  of  the  town,  in  a  case  where 
it  is  authorized  by  law  so  to  do. 

TITLE  n. 

Commefieement  of  ctetian ;   appearance  of  parUee^  pn^ 

iiona*  remed$e9» 

Abtioui  1.  Commencement  of  action. 
8.  Appearance  of  partiec^ 
8.  Order  of  aireflt. 
4.  Attachmont  of  *>rof  crty. 
fib  Beplevin. 

AKTICLi:  PIRST. 

COHMSNCEMEKT  OF  ACTIOK. 

I  SSTS.  Action;  bow  commenced.       C  S882.  La«t  two  sections  qilSll> 
S877.  Contents  of  Bnmmons.  fled. 

2878.  Service  of  Bommons.  2888.  Socond  and    third  nim- 
8879.  1 1.  ;  upon  a  corporation.  mons ;  effect  thereof. 

2880.  Id. ;  special  provision  re-  2884.  Where  name  of  defendant 

ladne  to  railroad  cor-  isnnknown. 

porationB.  S686w  Betnm  of  summons. 
S88L  Id. ;   relating;  to  express 

companies. 

§  8870.  An  action  is  commenced  before  a  justice  of  the  TcS^^Sni 
peace,  either  by  the  voluntary  ai>pearance  and  Joinder  of  968. 
Issue  by  the  parties,  or  1/  the  service  of  a  summons.  ^  ^**  m^ 

§  8877.  The  summons  must  be  directed,  generally,  to 
any  constable  of  the  county  where  the  lustice  resides ;  and 
it  must  conmiand  him  to  summon  the  defendant  to  appear 
before  the  Justice,  at  a  place  specified  therein,  to  answer 
the  complaint  of  the  plamtiff  in  a  civil  action.  Where  the 
summons  is  accompanied  with  an  order  to  arrest  the  defend- 
ant, it  must  be  made  returnable  immediatelv  upon  the 
arrest  of  the  defendant,  within  twelve  days  after  the  day 
when  it  was  issued  ;  in  every  other  case,  it  must  be  return- 
able at  p.  time  therein  specified,  not  less  than  six  nor  more 
than  twelve  days  after  the  day  when  it  was  issued. 

§  887tf.  Personal  service  of  the  summons  must  be  madr 
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1^  delivering  a  copy  thereof  to  the  defendant ;  except 
where  it  is  specially  prescribed  in  this  chapter  that  personal 
service  may  be  made  by  delivering  a  copy  to  another  per- 
son. Where  service  of  a  summo]:\^  is  personal,  it  must  be 
made  at  least  six  days  before  the  time  of  appearance  speci* 
fied  therein ;  except  where  it  is  accompanied  with  an  order 
of  arrest. 
29N.Y.STipp.  §  8879.  Where  the  defendant  to  be  served  is  a  corpoia- 
1U98.  ijIqjj^  ^jjg  gummons  may  be  personally  served  upon  it,  by 

deliveriug  a  copy  thereof  to  an  officer  or  person,  to  whom 
a  copy  of  the  summons  in  an  action,  brought  against  the 
corporation  in  the  supreme  court,  mi^ht  be  delivered,  as 

grescribcd  in  sections  four  hundred  ana  thirty-one  and  four 
^ndred  and  thirty-two  of  this  act ;  or,  to  any  director  or 
trustee  of  the  corporation,  by  whatever  official  title  he  is 
called. 

J  8880.  Where  the  defendant  to  be  served  is  a  domestic 
road  corporation,  and  no  officer  thereof  resides  in  the 
county,  to  whom  a  copy  of  the  summons  may  be  delivered, 
as  prescribed  in  the  last  section,  it  maybe  personally  served, 
by  delivering  a  copy  thereof  to  a  local  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tickets,  or  station  keeper 
oi  the  corporation,  resimn^  in  the  county  ;  unless,  at  least 
thirty  days  before  it  was  issued,  the  corporation  had  filed, 
in  the  office  of  the  clerk  of  the  county,  a  written  instru- 
ment,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  bv  a  justice  of  the  peace  against 
it,  may  be  served ;  in  which  case,  the  summons  may  be 

Sersonally  served  by  delivering  a  copy  to  the  person  so 
esignated. 

§  2881.  [Am*d  1895,  afMndment  to  take  effect  September  1, 
1895.]  Where  the  defendant  to  be  served  is  a  oorporation, 
asBOoiatioii,  partnership  or  person,  doing  business  in  the 
State  as  an  express  company  or  an  insurance  company,  and 
no  person  resides  in  the  county  to  who^i  a  copy  of  the  sum- 
mons  may  be  delivered,  as  prescribed  in  the  foregoing 
sections  of  this  article,  it  may  be  personally  served  on  the 
express  company  by  delivering  a  copy  thereof  to  any  local 
or  general  agent  to  receive  freight  or  parcels,  rente  ngent,  or 
messenger  of  the  defendant,  residing  in  the  coanty,  and  on 
any  insurance  company  by  delivering  a  copy  thereof  to  any 
local  or  general  agent  of  the  defendant,  residing  in  tiie 
county;  uiUess  at  least  thirtv  days  before  it  was  issued,  the 
defendant  had  filed  in  the  office  of  the  clerk  of  the  county, 
a  written  instrument,  designating  a  person  residing  in  the 
county,  upon  whom  process  to  be  issued  by  a  justice  of  the 
peace  against  the  defendant  may  be  served;  in  which  case  the 
summons  may  be  personally  served  by  delivering  a  copy 
thereof  to  the  person  so  designated. 

§  8888.  Where  a  person  has  been  designated,  as  pre- 
acnbed  in  cither  of  the  last  two  sections,  and  the  designa- 
tion has  been  revoked,  or  it  appears,  by  affidavit  or  the 
return  of  the  constable,  to  whom  a  summons  hcs  been  dul^ 
delivered  for  service,  that  the  person  designated  is  dead,  gr 
has  ceased  to  reside  within  the  county  ;  or  that  he  cannot. 
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after  due  diligence,  be  found  within  the  county,  so  as  to 
deliver  a  copy  of  the  siunmons  to  him  ;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed 
in  the  next  section,  may  be  served  as  if  the  designation 
had  not  been  made.  Such  a  designation  may  be  revoked 
by  a  writing,  executed  and  filed  in  like  manner  as  required 
for  the  purpose  of  making  the  designation. 

S  8883.  Where  it  appears,  by  the  return  of  the  con- 
stable, to  whom  a  summons  has  been  duly  delivered  for 
service,  that  it  was  not  served,  for  any  cause,  a  second 
summons  may  be  issued  by  the  same  justice,  in  the  same 
action,  within  twenty  days  after  the  first  summons  was  is- 
sued ;  and,  upon  the  like  return  thereof,  a  third  summons 
may  be  issued,  within  twenty  days  after  the  second  was 
Issued.  The  second  or  the  Ihiid  summons,  as  the  case  may 
be,  relates  back  to  the  time  when  the  first  summons  was 
issued  ;  and,  with  respect  to  all  proceedings  before  actual 
service,  the  service  thereof  has  the  same  effect,  as  if  the 
first  summons  had  been  seasonably  served.  For  the  pur- 
pose of  issuing  a  new  summons,  as  prescribed  in  this  sec- 
tion, a  previous  summons  may  be  returned  upon  the  sixth, 
or  any  subsequent  day,  before  the  return  day  thereof. 

§  8884.  Where  the  plaintiff  is  ignorant  of  the  name,  or 
part  of  the  name  of  a  defendant,  that  defendant  may  be 
designated  in  the  summons,  and  in  any  other  process  or 
proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
much  of  his  name  as  is  known,  adding  a  description,  iden- 
tifying the  person  intended.  The  person  so  designated 
must  thereupon  be  regarded  as  a  defendant  in  the  ac- 
tion, and  as  sufiiciently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes 
known,  the  justice,  before  whom  the  action  is  pending, 
must  amend  the  proceedings  already  taken,  by  the  insertion 
of  the  true  or  full  name,  in  place  of  the  fictitious  name,  or 
part  of  a  name  ;  and  all  subsequent  proceedings  must  be 
taken  under  the  name  so  inserted. 

§  2885.  A  constable,  who  serves  a  summons,  must,  at 
or  before  the  time  when  the  same  is  returnable,  make  and 
deliver  to  the  justice  a  written  return  thereof,  under  his 
band,  stating  tne  time  when,  and  the  manner  in  which,  he 
served  it.    A  constable  who  fails  seasonably  to  serve  a 
summons,  delivered  to  him  for  service,  must  mJake  a  writt^ 
return  thereof  under  his  hand,  stating  that  it  was  not  served, 
and  the  reason  why  he  failed  to  serve  it. 

ARTICLE  SECOND. 
Affearangb  of  Parties. 
I S886.  PftrtleBinayappeap  In  per-       S  2890.  Authority    of    attorney  X 
son  or  by  attorney.  how  provea.  ^^ 

2887.  Guardian  ad  litem  for  In-  2891.  PlalnUff  to  prove  nJJJ*^ 

fant  plaintiff.  28»2.  Defendant    may  ^^Jg 

2888.  Id.;  for  infant  defendant.  compromise  ;    proceoa- 
2880.  When  constable,  etc. ,  may                         inge  thereupon. 

not  act  as  attorney.  2898.  Justice  to  wait  one  nofur. 
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88  Hun,  660.  §  8886.  A  party  to  an  action  before  a  justice  of  the 
peace,  who  is  of  full  age,  may  cppear  and  procccntc  or 
defend  the  same,  in  person  or  by  attorney,  at  hi3  dcction, 
unless  he  has  been  judicially  declCvred  to  l)c  incompetent  to 
manage  his  affairs. 

1 11B5  Ooa  §2887*  Before  a  summons  is  issued  in  behalf  of,  or  an 
Ml.  Act  isme  is  Joined  without  summons  by,  an  infant  plaintiff,  the 
justice  must  aopoint  a  competent  and  responsible  person, 
nominated  by  the  plauitiff  or  his  general  guardian,  to  ap- 
pear as  hU  guardian  for  the  purpose  of  the  action.  The 
written  consent  of  the  person,  so  appointed  must  be  filed 
with  the  justice,  before  his  appointment  The  guardian  so 
appointed  u  responsible  for  the  costs. 

I  IMS  Con-  §2888«  After  the  service  and  return  of  a  summons 
■oL  Act  against  an  infant  defendant,  no  other,  proceeding  shall  be 
taken  in  the  action,  until  a  person  has  been  appointed  to 
appear  as  his  guardian  for  the  purpose  of  the  action. 
Upon  the  nommation  of  the  defendant,  the  iustice  must 
appoint  a  proper  person  for  that  purpose.  If  the  defendant 
does  not  appear  upon  the  return  of  the  summons,  or  if  he 
neglects  or  refuses  to  nominate,  the  justice  may,  on  the 
application  of  the  plaintiff,  appoint  any  proper  person  as 
his  guardian.  The  written  consent  of  the  person,  so  ap- 
pointed, must  be  filed  with  the  justice  before  his  appoint- 
ment The  guardian  so  appointed  is  not  responsible  for  any 
costs. 

§2889.  Subject  to  the  provisions  of  sections  sixty- 
three  and  sixty-four  of  this  act,  any  person,  other  than  the 
constable  who  served  the  summons  or  the  venire,  or  Uie 
la\7  partner  or  clerli  of  the  justice,  may  be  the  attorney  for 
a  party  to  an  action  before  a  jusdce  of  the  peace. 

40'Ban^fm.      §2890.  The  attorney's   authority  may  be  conferred 
orrHy  or  in  writing ;  but  the  justice  shall  not  suffer  a  per- 
son to  appear  as  an  attorney,  unless  his  authoritv  is  ad- 
mitted  by  the  adverse  party,  or  proved  by  the  afiidayit  or 
llSrcon:  oral  testimony  of  himself,  or  another, 
sol.  Act  §  8891.  If  a  defendant  fails  to  appear  and  answer,  the 

*  fltote^Eep    P^*^^**^  Cannot  recover  without  proving  his  case. 

4Bai      I  8892.  Except  in  an  action  to  recover  a  chattel,  the 

1 1317,  Cwi^  deiendant  may,  upon  the  return  of  the  summons  and  before 

S  Han!*ifl&  answering,  file  with  the  justice  a  written  offer  to  allow  judg- 

w     imwii  ment  to  be  taken  against  him  for  a  sum  therein  specified, with 

costs.     If  there  are  two  or  more  defendants,  and  the  action 

can  be  severed,  a  like  offer  may  be  made  by  one  or  more  of 

the  dcfcndrnts,  against  whom  a  separate  judgment  may  be 

taken.    If  t^ieHamtiff  thereupon,  before  taking  any  other 

proceeding  in  tae  action,  files  with  the  justice  a  written 

%cceptance  of  the  offer,  the  justice  must  render  Judgment 

accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 

be  given  in  evidence  upon  the  trial;   but,  if  the  plantiff 

fails  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
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costs  from  the  time  of  the  of&3F,  end  must  pay  the  defend 
ant's  costs  from  that  ti£a\ 

§  2898.  Upon  the  ?ctum  of  a  summons  duly  served, 
the  Justice  must  wait  ono  hour,  after  the  tioo  specified 
therein  for  its  retura,  unless  the  parties  sooner  appear. 

ARTICLE  THIRD. 

ObDBR  of  ABREflT. 

{  t0M.  Order  of  arre«t ;   hi  what  |  2900.  Coiutable  to  keep  defend 

ca«efi  it  may  bo  granted.  ant  In  custody. 

2805.  Id. ;  in  what  actionB.  8001.  Motion  to  discliaTge  ftom 

880A.  Id.r  npon  what  papers.  aircet. 

88U7.  Id.:  its  contents.  2003.  Effect  of  discharging  de- 

SS08.  Dntv  of  constable.  fendant. 

8800.  Retam.     When   plaintlif  2008.  When      plaintiff     moat 

notified  most  appear.  prove  extrinsic  facta. 

2004.  Privilege  from  arreat. 

§  2804.  At  the  time  when  the  summons  is  issued,  in  an 
action  speci^ed  in  the  next  section,  the  just!  ;o  who  i^'Sues 
the  summons  must,  upon  the  application  oi:  the  plaintiff, 
and  upon  compliance  by  him  with  the  provisions  of  this 
article,  grant  an  order  for  the  arrest  of  the  defendant,  in 
either  of  the  following  cases : 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county ; 
or,  if  there  are  two  or  more  plaintiffs,  where  all  are  non- 
residents thereof. 

8.  Where  it  appears  to  the  satisfaction  of  the  justice,  by 
the  affidavit  of  the  plaintiff  or  another  person,  that  the  de- 
fendant is  about  to  depart  from  the  county,  with  intent  not 
to  return  thereto. 

But  such  an  order  cannot  be  granted,  where  tho  defend- 
ant, against  whom  it  is  applied  lor,  is  a  female. 

§  8895.  An  order  of  arrest  shall  not  be  granted,  except  1 1804,  Con 
where  the  action  is  brought  for  one  or  more  of  the  following  *<*^-  ^^ 
causes: 

1.  To  recover  a  fine  or  penalty,  it  Abb.  N. 

3.  To  recover  damages  for  a  personal  injuiy,  of  which  a  ^-  *^' 
lustice  of  the  peace  has  jurisdiction  ;  an  injury  to  property,    J,l  ^^  N« 
including  the  wrongful  taking,  detention,  or  conversion  of  usNT.  S02 
personal  property  ;  misconduct  or  neglect  in  office,  or  in  a 
professional  employment ;  fraud  ;  or  deceit.     But  this  sub- 
division does  not  apply  to  a  claim  for  damages  in  an  action 

to  recover  a  chattel. 

8.  To  recover  for  money  received,  or  to  recover  a  chat-  ^  Hon,  sot 
tel ;  where  it  appears  that  the  money  was  received,  or  that 
the  chattel  was  embezzled  or  fraudulently  misapplied,  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or 
by  an  officer  or  agent  of  a  corporation  or  banking  associa- 
tion, in  the  course  of  his  employment ;  or  by  a  factor, 
agent,  broker,  or  other  x>erson  in  a  fiducisoy  capad^* 
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g  8806.  Where  it  appears  to  the  justice,  by  the  affldarit 
of  the  plaintiff  or  another  person,  that  a  sufficient  cause  of 
action  exists,  against  the  defendant,  and  that  ihe  case  is 
within  the  provisions  of  the  last  two  sections,  he  must 
grant  the  order  of  arrest.  But  before  grauting  it,  he  must 
require  a  written  undertaking  to  the  deiendaDt,  on  the  part 
of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  judg- 
ment, the  plaintiff  will  pav  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  one  hundred  dollars. 

§2897.  The  order  must  be  subscribed  by  the  justice 
and  indorsed  upon  or  attached  to  the  summons.  It  must 
briefly  recite  the  ground  of  arrest ;  and  it  must  direct  the 
constable,  who  serves  the  summons,  to  arrest  the  defend- 
ant ;  to  bring  him  forthwith  before  the  justice ;  and  to 
notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with  rea- 
sonable diligence. 

§  2898.  The  constable  must,  at  the  time  of  serving  the 
summons,  execute  the  order  of  arrest,  by  arresting  the  de- 
fendant, and  taking  him  forthwith  before  the  justice.  If 
the  justice  is  absent,  or  unable  to  try  the  action,  the  con- 
stable must  forthwith  take  the  defendant  before  another 
justice  of  the  same  town  or  city ;  who  must  take  cogni- 
zance of  the  action,  and  proceed  therein,  as  if  the  summons 
had  been  issued,  and  the  order  of  arrest  had  been  granted, 
by  him. 

§  2899.  The  constable,  executing  the  order  of  arrest, 
must  forthwith  deliver  to  the  justice  the  order,  and  a  writ- 
ten return  thereto,  under  his  hand,  stating  the  manner  in 
which  he  has  executed  it,  and  either  that  he  has  notified 
the  plaintiff,  or  that  he  could  not  do  so,  with  reasonable 
diligence.  If  he  returns  that  he  has  notified  the  plaintiff, 
the  latter  musft  appear  within  one  hour  after  the  defendant 
is  brought  before  the  justice ;  otherwise  judgment  of  non- 
suit must  be  rendered  against  him. 

§  2900«  The  constable  executing  the  order,  or  another 
constable,  by  direction  of  the  justice,  must  keep  the  de- 
fendant in  custody,  until  he  is  discharged  by  the  order  of 
the  justice,  or  judgment  is  rendered  in  his  favor;  but  the 
detention  shall  not,  in  any  ca.se,  exceed  twelve  hours  from 
the  time  when  the  defendant  is  brought  before  the  justice ; 
imless,  within  that  time,  a  venire  is  issued,  or  the  trial  of 
the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

80  Hun, 491  •  §2901.  A  defendant,  arrested  as  prescribed  In  this 
article,  may,  without  notice,  upon  the  appearance  of  the 
plaintiff  before  tlie  justice,  or  at  any  time  afterwards  before 
judgment,  upon  two  days'  notice  given  personally  to  the 
plaintiff,  or  to  his  agent  or  attorney  who  appeared  for  1dm 


out.  fro*^  theCf.vl*"°  «"■«««.  if  the^&-S^".'«n  oider 
favor,  betoKt^^'?--''l^^'^^^ioaZ^lTI^^''^f<>take 

ordinary  n«^ir^^<{' as  If  it  had  b^i^"*^* '"'e'"  tJ^e  action 
™ent,  af^"?L,?'!  discharge  W  ^""""enced  in  the 

plaintiff  oS^oTfi^'  '"""^'«1  w>d  ntoSn"»  ""^d  of  section 
w  «titledlS"i'«««'er  uponTd^utt^*"''!  °'  *•>«  act,  the 
establish^  an  thl^™*'"  "Pon  a  tr^i '  *".''  **»«  defendant 
that8ubdTv^Z''*,?«««?"iof  fact  whL'^^*  the  plaintiff 

W^b^n^-'^^^b?  t^''^-""--^^  affect 
bedi^diiSfifi**''-  A  priviW^°Jl»  '^gl't  of  action 
whom  he  ^^""5  ""■<««.  bVthe  n%  Pf*^"  is  entitled  to 
entitling*!,  'I'f'ugjt.  "PonpWf  b^tffl5th«i"«tice  before 

«ainanoirt™*°\**»»arge;  o?hi^L  *''*»^*'0f  the  facte 
^  ana  sutj-.four  of  S^^^  P'^cri'Jed  in  section  five 
ARTICLE  POUUTH 

*~0'  What  mnet  be  Bho*«  *  bond  and  deU very  tlieie- 

*«^-  Warrant ;   fara^"^i  ^^5'  Action  upon  bond. 

2908  TT  ^"^  thVreJf^  "'^^  <^o»i-  ^^^  ^hen    defendant       may 

2909:  vrl?«n?^''!^-    *  2015  ^  P'osecnte  bond. 

8910  ?«If"°' '  ''ow  execn*^  a9ltt'  S^tam  of  warrant. 

*^w.  Semce  of  bui^^JI*^-  ***•  ^ttotiontovacate  or  modify 

warrant  opoird^^'V'  291-5'  ^  ^arrant,  etc. 

WllTTn'fl^                  ^""^^  gJI-  gffectof vacating  warraut. 

**"•  undertaking    by  d«/.»  ^  '  I*roceodlnffa    wUere    «um- 

«nt ;  redelivery  teM^-  "ions    not       peraonaUy 

P^awanaatof  ata.e;7f^  before  a  Justioo   of  t^e  V»^^dSS^ 

**«aui«t  the  property-  of  on©   *i^ 
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or  more  defendants  must  be  granted,  upon  the  application 
of  the  plainti^,  as  prescribed  in  this  articie,  where  the 
action  is  brought  upon  a  judgment,  or  to  recover  for  one 
or  more  of  the  following  causes : 

1.  Breach  of  a  contra'>t,  express  or  Implied. 

2.  Wrongful  conversion  of  personal  pcoperly. 

8.  Any  other  injury  to  personal  property,  in  consequence 
of  negligence,  fraud,  or  other  misconduct. 

|fll7.8abd«      §  8906.  To  entitle  the  plaintiff  to  such  a  warrant,  he 
£    Oonaol.  must  show,  by  affidavit,  to  the  satisfaction  of  the  justice  as 

to  V  K^     fdlows: 

\ua.y,  00  .  j^  »j,|j^^  ^  sufficient  cause  of  action  exists  against  the  de- 
fendant, to  recover  damages  for  one  or  more  of  the  causee 
specified  in  the  last  section.  If  the  action  is  upon  a  judg- 
ment, or  to  recover  for  breach  of  a  contract,  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  a  sum 
stated  therein,  over  and  above  all  counterclaims  known  to 

lUDQU 

2.  That  the  defendant  is  either  a  foreign  corporation :  or 
not  a  resident  of  the  Stat« ;  or,  if  the  defendant  ir.  a  natural 
person,  and  a  resident  of  the  State,  that  he  has  departed,  or 
Is  about  to  depart,  from  the  county  where  he  last  resided, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
a  summons,  or  keeps  himself  concealed,  with  the  like  intent ; 
or  if  the  defendant  is  a  natural  person,  or  a  domestic  cor- 
poration, that  he  or  it  has  removed,  or  is  about  to  remove, 
fpTopertj  from  the  coimty  where  the  defendant  being  a 
natiu^l  person  last  resided,  or,  being  a  corporation,  hst 
kept  its  principal  office,  or  from  the  county  in  which  the 
notion  is  brought,  with  intent  to  defraud  his  or  its  creditors, 
or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  as- 
sign, dispose  of,  o.  secrete,  property,  with  the  like  intent ; 
or  that  the  defendant,  being  a  natural  person  of  full  age, 
and  r.  resident  of  the  State,  has  been  continuously  without 
^e  United  States  for  the  space  of  six  months  or  more,  im- 
mediatelv  before  the  application,  and  either  that  he  has  not 
made  a  designation  of  a  person,  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred 
and  thirty  of  this  act,  or  that  service  upon  the  person  so 
designated  cannot  be  made,  with  due  dili^nce,  in  the 
county  where  the  person  making  the  designation  reRides. 

The  affidavit  must  be  filed  with  the  justice,  when  the 
warrant  is  granted* 

S  1818,  Con.  §  2007.  The  warrant  must  be  granted  by  the  justice  who 
QoL  Act  issues  the  summons,  at  the  time  when  the  summons  is  is- 
9lMjfXS,  gnQ^.  and  it  must  be  indorsed  thereupon,  or  annexed 
thereto.  It  must  be  subscribed  by  the  justice,  and  must 
briefly  recite  the  ground  of  the  attachment.  It  must  require 
the  constable,  to  whom  the  summons  is  delivered,  to  attach, 
on  or  before  a  day  specified  therein,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons,  and  safely 
to  keep,  as  much  of  the  defendant's  goods  and  (^tt^ 
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within  nis  county,  as  will  satisfy  the  plaintifTs  demand,  with 
the  cocts  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons 
Is  retum?.ble.  The  amount  of  the  plaintiff's  demand  must 
be  speciScd  in  the  warrant,  as  statea  in  the  affldr.vit. 

§  2008.  Before  grantinjj  the  warrant,  the  justice  must  S  1W>»  Co» 
require  a  written  undcrtakmg  to  the  defendant,  on  the  part  "^  -^^ 
of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  jhidg- 
mcnt,  or  the  warrant  of  attachment  is  vacated,  the  plaintiff 
will  pay  all  costs  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  must  be  at  least  two  hundred  dollars ;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the 
defendant  all  money  received  by  him  from  property  taken 
b^  virtue  of  the  warrant  of  attachment,  or  upon  any  bond 
given  therefor,  over  and  above  the  amount  of  the  judgment, 
and  interest  thereupon. 

§  8900.  Tlie  constable,  to  whom  the  warrant  of  attach*  %  iKO,  Co» 
ment  is  delivered,  must  execute  it  at  least  six  days  before  "^^  ^^ 
the  return  day  of  the  summons,  by  levying  upon  and  taking 
into  his  custody  so  much  of  the  goods  and  chattels  of  the 
defendant,  not  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  including  money  and  bank-notes,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses.  He  must  safely  keep  the 
property  attached,  to  be  disposed  of  as  prescribed  in  this 
article,  and  must  immediately  makp  an  mventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 

§  2910.  The  constable  must,  immediately  after  making  1 1891,  Ccnk 
the  inventory,  and  at  least  six  days  before  tne  return  day  soLAct 
of  the  summons,  serve- tne  summons,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant, 
by  delivering  to  him  personally  a  cop^  of  each,  if  he  can, 
with  reasonable  diligence,  be  found  within  the  county  ;  or, 
if  he  cannot  be  so  found,  by  leavins  a  copy  of  each,  certified 
by  the  constable,  at  the  last  place  of  residence  of  the  defend- 
ant in  the  county,  with  a  person  of  suitable  age  and  dis- 
cretion ;  or,  if  such  a  person  cannot  be  found  there,  by 
posting  it  on  the  outer  door,  and  also  depositing  another 
copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post-paid 
wrapper,  directed  to  the  defendant  at  his  residence  ;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by 
delivering  it  to  the  person  in  whose  possession  the  property 
attached  is  found« 

§  391 1.  The  defendant,  or  his  attomej  or  agent  in  his   |  isn,  Con- 
behalf,  may,  at  any  time  before  judgment  is  rendered  in  the  ^^'  ^^ 
action,  execute  and  deliver  to  the  constable  an  undertaking, 
to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the 
value  of  the  property  attached,  as  stated  in  the  inventory ; 
with  one  or  more  sureties,  approved  by  the  constable,  or  by 
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the  Justice  who  issued  the  warrant ;  and  to  the  effect  that, 
if  judgment  is  rendered  against  the  defendant,  and  an 
execution  is  issued  thereupon,  within  six  months  after  the 
giving  of  the  undertaking,  the  property  attached  shall  be 
produced  to  satisfy  the  execution*  Thereupon  the  constable 
must  re-deliver  the  property  to  the  defendant. 

1 1833,  Con-  §  8912.  If  a  person,  not  a  party  to  the  action,  claims 
sol.  Act.  any  property  attached,  which  is  not  reclaimed  by  the 
defendant,  as  prescribed  in  the  last  section,  he  may,  at  any 
time  after  the  seizure,  and  before  execution  is  issued  upon 
a  judgment  rendered  in  the  action,  execute,  and  file  with 
the  justice,  a  bond  to  the  plaintiff,  with  one  or  more  sureties, 
approved  by  the  constable  or  by  the  justice ;  in  a  penalty  at 
least  twice  the  value  of  the  property  claimed ;  and  con- 
ditioned that,  in  an  action  upon  the  bond,  to  be  commenced 
within  three  months  thereafter,  the  claimant  will  establish 
that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure  ;  or,  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The 
constable  must  thereupon  deliver  the  property  claimed  to 
the  claimant. 

I  IflM,  Con  §  89 1 8.  A  judgment  for  the  plaintiff,  in  an  action  upon  a 
sol.  Act.  bond,  given  as  prescribed  in  the  last  section,  mustawuxl  to 
him  the  value  of  the  property  seized  and  delivered  to  the 
claimant,  with  interest  thereupon  from  the  time  of  the 
delivery.  If  the  amount  so  recovered  exceeds  the  amount, 
which  the  plaintiff  recovers,  in  the  action  in  which  ttie 
warrant  of  attachment  was  issued,  he  is  liable  to  the 
defendant  in  that  action  for  the  excess. 

|i8iaHv/on-  §8814.  If  the  warrant  of  attachment  is  vacated  or 
Bol.  Act  annulled,  the  defendant  may  maintain  an  action,  upon  the 
bond  specified  in  the  last  two  sections,  in  his  own  name,  in 
the  same  manner  and  with  the  like  effect,  as  the  plaintiff 
might  have  done,  if  the  warrant  had  remained  in  full 
force. 

f  law.  Con*  §  8916.  The  constable  executing  the  warrant  of  attach- 
•oL  Act  ment  must,  at  the  time  when  and  place  where  it  is  return- 
able, make  a  return  thereto,  under  his  hand,  stating  all  his 
proceedings  thereupon.  He  must  deliver  to  the  justice, 
with  the  return,  each  bond  or  undertaking  delivered  to  him, 
pursuant  to  any  of  the  foregoing  provisions  of  this  article, 
and  a  certified  copy  of  the  mventory  of  the  property 
attached.  The  return  must  state  the  manner  in  which  the 
warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the 
defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copv  was  delivered,  unless  his  name 
is  unknown  to  the  constable ;  m  which  case,  the  return 
must  describe  him  so  as  to  identify  him,  as  nearly  as  may 
be. 

f  18S7,  Con^      §  89 1 6.  A  defendant,  whose  property  has  been  attached, 
eol.  Act 
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may,  iix>on  the  return  of  tne  summons,  apply  to  the  Justice, 
who  issued  the  warrant  of  attachment,  to  vacate  or  modify 
it,  or  to  increase  the  plaintiff's  security.  Such  an  applica- 
tion may  be  founded  upon  the  papers  upon  which  the 
warrant  was  granted  ;  or  upon  proof,  by  affidavit,  on  the 
part  of  the  defendant ;  or  upon  both.  If  it  is  founded 
upon  proof  on  the  part  of  the  defendant,  it  may  be  opposed 
by  new  proof,  b^  a^davit,  upon  the  part  of  the  plamtiff, 
tending  to  sustam  any  ground  for  the  attachment,  recited 
in  the  warrant,  but  no  other.  The  justice  may,  upon  the 
return  of  the  summons,  or  at  any  other  time  to  which  the 
action  is  adjourned,  vacate  the  warrant  of  attachment  upon 
his  own  motion,  if  he  deems  the  papers,  upon  ^hich  it  was 
granted,  insufficient  to  authorize  it. 

§  8917.  Vacating  the  warrant  of  attachment  does  not  1 1888,  Ood 
affect  the  jurisdiction  of  the  justice  to  hear  and  determine  ■®^*  ^^ 
the  action,  where  the  defendant  has  appeared  generally  in 
the  action  ;  or  where  the  summons  was  personally  served 
upon  him  ;  or  where  judgment  may  be  taken  against  him, 
as  being  indebted  jointly  with  another  defendant,  who  has 
been  thus  summoned  or  has  thus  appeared.  In  every  other 
case,  the  justice,  who  vacates  a  warrant  of  attachment 
against  the  property  of  a  defendant,  must  dismiss  the  action 
as  to  him. 

§  8918.  Where  tbe  defendant  has  not  appeared,  and  the  1 1989,  Co» 
summons  has  not  been  personally  served  upon  him,  and  "o**  ^^ 
property  of  the  defendant  has  been  duly  attached  by  virtue 
of  a  warrant,  which  has  not  been  vacated,  the  justice  must 
proceed  to  hear  and  determine  the  action  ;  but,  in  an  action 
subsequently  brought,  the  judgment  is  only  presumptive 
evidence  of  indebtedness,  and  the  defendant  is  not  barred 
from  any  counterclaim  against  tbe  plaintiff.  The  execu- 
tion, issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  with- 
out containing  a  direction  to  satiny  it  out  of  any  other 
property. 

ARTICLE  FIFTH. 
Rkplkten. 


I  8919.  When  action  for  a  chattel 
mav  he  brooght. 
8930.  Plaintlfl  may  procure  re- 
plevin ;    affidavit    and 
undertaking. 

8981.  Requisition. 

8982.  Id. :  how  executed.    8er- 

vice  of  Bummone,  etc. 

8988.  Betnm  of  constable. 
8984.  Defendant  may  except  to 

sureties ;     proceeainga 

thereon. 
8986.  Defendant 

ctiattel ; 

thereon. 
I9M.  Justification  of  Buietiefl. 


may   reclaim 
proceedinga 


S  8987.  When  and  to  whom  con- 
stable must  deliver  chat- 
tel. 
2988.  Penalty  for  wrong  deliv- 
ery by  constable. 
8&29.  Claim   of   title  by  third 
person. 
Defendant  may  demand 

judgment  for  return. 
Proceedings  in  the  action  ; 
action  upon  undertak 
ing. 
Proceedings  when    sutai* 
mons    not    personally 
served. 
89a8b  When  action  not  afleetad 
by  failure  to  repleij. 


8980. 
8981. 


r 
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,  rss.  Con.  g  8010.  An  action  to  recover  a  chattel,  with  or  without 
^oi.  Act.  damages  for  the  wrongful  taking,  withholding,  or  deten- 
'  tion  thereof,  can  be  brought  before  a  justice  of  the  peace  of 
the  county  in  which  the  chattel  is  found,  in  a  case,  and 
subject  to  the  qualifications,  specified  in  sections  one  thou- 
sand six  hundred  and  eighty-nine,  one  thousand  six  hundred 
and  ninety,  one  thousand  six  hundred  and  ninety-one,  and 
one  thousand  six  hundred  and  ninety-two,  and  subdivision 
seventh  of  section  two  thousand  ei^t  hundred  and  sixty- 
two  of  this  act. 

1 188S,  Con-  §  8080.  The  plaintiff  mav,  at  the  time  when  the  summons 
sol.  Act.  Is  issued,  but  not  afterwards,  require  the  chattel  to  be  re- 
plevied, as  prescribed  in  this  article.  For  that  purpose,  he 
must  deliver  to  the  justice  an  affidavit  and  an  undertaking, 
similar,  in  all  respects,  to  the  affidavit  and  undertaking  re- 
quired to  be  delivered  to  a  sheriff,  as  \  rescribed  in  sections 
one  thousand  six  hundred  and  ninety-five,  one  thousand 
six  hundred  and  ninety-seven,  one  thousand  six  hundred 
and  ninety-nine,  and  one  thousand  seven  hundred  and 
twelve  of  this  act ;  except  that  the  sureties  in  the  undertak- 
ing must  be  approved  by  the  Justice, 
f  iWB^on-  §  802 1.  Upon  receiving  the  affidavit  and  undertaking, 
fou  Act.  ^Yxe  justice  must  indorse  ypon  or  attach  to  the  affidavit  a 
written  requisition,  subscribed  by  him,  requiring  the  con- 
stable, to  whom  the  summons  is  delivered,  to  replevy  the 
property  described  in  the  affidavit,  on  or  before  a  daj 
specified  in  the  reauisition,  which  must  be  at  least  six  days 
before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  Uie  constable,  with  the 
summons. 

loi^ L **"*      ?  8988.  The  constable  must  execute  the  requisition,  as 
*  a  sheriff  is  required  to  execute  a  requisition,  in  an  action 

brought  to  recover  a  chattel,  as  prescribed  in  sections  oae 
thousand  seven  hundred,  one  thousand  seven  hundred  and 
one,  and  one  thousand  seven  hundred  and  two  of  this  act ; 
except  that  he  must  serve  the  summons,  affidavit,  and  req- 
uisition, within  the  time  and  in  the  manner  prescribed,  by 
section  two  thousand  nine  hundred  and  ten  of  tliis  act,  for 
the  service  of  a  summons,  warrant  of  attachment,  and  in- 
ventory. 

1 18W,  Con-  §  8983.  The  constable  must,  on  or  before  the  return  day 
■oL  Act  Qf  jjjg  summons,  make  a  return  to  the  requisition,  under 
his  hand,  stating  all  his  proceedings  thereupon ;  and  file  it, 
with  the  affidavit  and  requisition,  with  tlK  justice.  Tlie 
return  must  state  the  manner  in  which  the  summons,  affi- 
davit, and  requisition  were  served ;  and,  if  thev  were  served 
otherwise  than  by  deliveiing  the  requisite  copies  to  the  de- 
fendant personally,  the  reason  therefor,  ana  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his 
name  is  unknown  to  the  constable  ;  in  which  case,  the  re- 
turn must  describe  him  sq  as  to  identify  him,  as  nearly  as 
maybe. 


§§  2924-2927     IN  JUSTICES'  COURTS.  869 

§  2924.  At  any  time  after  the  chattel  has  been  replevied,  f  1886,  Con* 
and  at  least  two  days  before  the  return  day  of  tne  sum-  •®''  ^^ 
mons,  the  defendant,  unless,  he  requires  a  return  of  the 
chattel,  may  serve  upon  the  plaintiff,  or  upon  the  con- 
stable, a  written  notice  that  he  excepts  to  the  plaintiff's 
sureties ;  otherwise  he  is  deemed  to  have  waived  all  objec- 
tions to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons ;  or  tbe  plaintiff 
must  then  give  a  new  undertaking  to  the  same  effect  as  the 
original  undertaking,  with  other  sureties,  who  must  then 
appear  and  justify  l^fore  the  justice. 

§  2926.  At  any  time  before  the  return  day  of  the  sum-  §  ^8^,  Con 
mons,  the  defendant  may,  if  he  does  not  except  to  the  Smibo. 47&, 
plaintiff's  sureties,  serve  upon  the  justice  a  notice  that  he 
requires  the  return  of  the  chattel  replevied.  With  the  no- 
tice he  must  deliver  to  the  justice  an  affidavit  and  an  under- 
taking, similar,  in  all  respects,  to  those  required  to  be  given 
by  a  defendant  upon  requiring  a  return  of  a  chattel,  as  pre- 
scribed in  sections  one  thousand  seven  hundred  and  tour 
and  one  thousand  seven  hundred  and  twelve  of  this  act, 
omitting  the  provision  in  the  undertaking,  "or  if  the 
action  abates  in  consequence  of  the  defendant's  death  ". 
The  sureties  in  the  undertaking  must  justify  before  th6 
justice  upon  the  return  of  the  summons.  If  tbe  plaintiff 
has  stated  separately  in  his  affidavit  tbe  value  of  one  or 
more  chattels  or  cla^s  of  chattels,  as  prescribed  in  sec- 
tion one  thousand  six  hundred  and  ninety-seven  of  this 
act,  the  defendant  may  require  a  delivery  of  part  of  the 
property  replevied,  as  prescribed  in  that  section. 

^2926.  Except  as  otherwise  expressly  prescribed  in  §  1838,  Con 
this  article,  the  examination  and  qualincations  of  the  lol.  Act 
sureties,  and  the  allowance  of  the  undertaking,  upon  a 
justification  pursuant  to  either  of  the  last  two  sections, 
must  be  the  same  as  upon  a  justification  of  bail,  as  pre- 
scribed in  sections  five  hundred  and  seventy- nine,  five 
hundred  and  eighty,  and  five  hundred  and  eighty -one  of 
this  act,  substituting  the  justice  for  the  judge  ;  but  after 
such  allowance,  the  undertaking  must  be  filed  with  the 
justice.  The  constable  is  thereupon  exonerated  from  lia- 
bility. 

§  2927.  K  the  defendant  neither  excepts  to  the  plain-  1 18S0,  Con 
tiff's  sureties,  nor  requires  the  return  of  the  chattel,  within  ^i^^\>jK 
the  time  prescribed  for  that  purpose  ;  or  if  he  fails  to  pro-  ^' 

cure  the  allowance  of  his  undertaking ;  or  if  the  plain- 
tiff, after  the  defendant  has  excepted  to  his  sureties,  duly 
procures  the  allowance  of  hiA  undeitaking,  the  constable 
must,  except  in  the  ease  s)>ecified  in  the  next  section  but 
one,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  undertaking  ;  or  if  th« 
defendant,  after  he  has  required  the  return  of  the  chattel, 
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I IMO,  Con-, 
Bol.  Act 
22  Week. 
Dig.  361. 


1 1841,  Con- 
iol.  Act. 


1 1848,  Con- 
sol.  Act 


§1848,  Con 

8oI.'  Act. 
6  HiBC.  476. 


{ 1S44.  Con- 
•ol.  Act 


procures  the  allowance  of  his  undertaking,  the  constable 
must  immediately  deliver  the  chattel  to  the  defendant. 

g  2928.  A  constable  who  deliyers  to  either  party,  with- 
out the  consent  of  the  other,  a  chattel  replevied  by  him, 
except  as  prescribed  in  the  la^t  section,  or,  by  virtue  of  an 
execution  issued  upon  a  judgment  in  the  action,  forfeits  to 
the  party  aggrieved  the  sum  of  one  hundred  dollars ;  and 
is  also  liable  to  him  for  all  damages  which  he  sustains 
thereby. 

§  2929.  The  provisions,  regulating  the  proceedings, 
where  a  person,  not  a  party,  claims  property  which  has 
been  replevied,  and  the  rights  of  such  a  person,  and  of  the 
sheriff,  as  prescribed  in  sections  one  thousand  seven  hun^ 
'  dred  and  nine,  one  thousand  seven  hundred  and  ten.  one 
thousand  seven  hundred  and  eleven,  and  one  thousand 
seven  hundred  and  twelve  of  this  act,  apply  to  a  like  case 
in  an  action,  brought  as  prescribed  in  this  article,  substi- 
'  tutin^  the  constable  for  the  sheriff  ;  except  that  service  of 
a  notice  and  of  a  copy  of  the  claimant's  affidavit,  upon  the 
plaintiff's  attorney,  as  prescribed  in  section  one  thousand 
•fieven  hundred  and  nine,  must  be  made,  either  upon  the 
plaintiff  personally,  or  upon  the  attorney  who  appears  for 
him  before  the  justice ;  and  that  the  sum  specified  in  the 
undertaking,  given  by  the  plaintiff  to  the  constable,  need 
not  exceed,  in  any  case,  three  hundred  dollars. 

§  2980.  Where  a  chattel  has  been  replevied,  and  the 
defendant  has  not  required  the  return  thereof,  pending  the 
action,  as  prescribed  in  the  foregoing  sections  of  this  arti- 
cle, he  may,  in  his  answer,  demand  judgment  for  the  return 
thereof,  either  with  or  without  damages  for  the  taking, 
witliholding,  or  detention. 

§2931.  Section  one  thousand  three  hundred  and  sev- 
ens-three, section  one  thousand  seven  hundred  and  thirty- 
one,  excluding  subdivision  first  thereof,  and  sections  one 
thousand  seven  hundred  and  twenty-two,  one  thousand 
seven  hundred  and  twenty-six,  one  thousand  seven  hundred 
and  thirty,  one  thousand  seven  hundred  and  thirty -two. 
one  thousand  seven  hundred  and  thirty-three,  one  thousand 
seven  hundred  and  thirtv-four,  and  one  thousand  seven 
hundred  and  thirty-five  of  this  act,  substituting  the  con- 
stable for  the  sheriff,  apply  to  the  proceedings  in  an  action 
in  a  justice's  court  to  recover  a  chattel,  and  to  an  action 
against  the  sureties  in  an  undertaking  given  therein,  except 
as  otherwise  specially  prescribed  in  this  chapt^. 

§  2982.  Where  the  defendant  does  not  appear,  and  the 
summons  has  not  been  personally  served  upon  him,,  and  a 
chattel,  or  part  of  a  chattel,  to  recover  which  the  action  is 
brought,  has  been  replevied,  and  the  proceedings  thereupon 
have  been  duly  taken,  as  prescribed  in  this  article ;  the  jus- 
tice must  proceed  to  hear  and  determine  the  action,  with 
respect  to  that  chattel  or  part  of  a  chattel ;  or,  if  the  action 
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is  brought  to  recover  two  or  more  chattels,  with  respect  to 
those  which  have  been  replevied  ;  in  like  manner  and  with 
like  effect,  as  if  the  summons  had  been  personally  served. 

§  2933.  Where  the  summons  has  been  personally  served   S  ^^5,  Con- 
upon  the  defendant,  or  where  he  appears,  the  lust  ice  must  j7^cf;J^**prow 
proceed  to  hear  and  determine  the  action,  although  the  jt^ 
plaintiff  has  not  required  the  chattel  to  be  replevied,  cr  th« 
ooQi^t^ble  has  not  been  able  to  replevy  it. 


871a 


PLEADINQS. 


§  2934 


TITLE   m. 


Pleadings;  induding   counierdaiTtis,    and    proceedings   upon 

answerqf  title. 


I  9934.  Wheniasne  to  be  Joined. 

3935.  Pleadings. 

3936.  OompUint 

2937.  What    cause    of    aotion 

may  be  Joined. 

2938.  Answer. 

3939.  Demurrer. 

3940.  General  rules  for  plead- 

ing. 

3941.  Account,    or  instrument 

for  paying  of  money. 
2942.  Court  may  require  items 

to  be  exhibited. 
3943.  Immaterial  variance  to  be 

disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

2946.  Id.:    where  executor   or 

trustee  is  a  party. 

2947.  Consequence  of  neglect  to 

plead  counterclaim. 

2948.  The  last  section  qualified. 


f  2949.  Judgment  upon  counter- 
claim. 

2950.  Judgment  when  accounts 
exceed  $400. 

3961.  Answer  of  title. 

2952.  Undertaking  thereupon. 

2953.  In  what  court  new  action 

to  be  brought. 

2954.  When  action   before  Jus- 

tice to  be  discontinued. 
2965.  Effect  of  failure  to   give 
undertaking. 

3956.  When  title  comes  in  ques- 

tion on  plaintiff's  own 
showing. 

3957.  Pleadings  in  new  action. 

Undertaking  before  jus- 
tice, when  applicable. 

3958.  Answer  of  titles  as  to  one 

of  several  causes  of  ac- 
tion. 


80  Hun,  3S. 
7  Misc.  561. 


§  2934*  [Am'd  1893.]  At  the  place  and  within  one 
hoar  after  the  time  specified  in  the  snmmnns  for  the  return 
thereof;  or,  where  nn  order  of  arrest  is  granted  and  execnteil 
within  twelve  hoars  after  the  defendant  is  brought  before 
the  jus' ice;  or,  where  no  summons  is  issued,  at  the  time 
wheu  thti  parties  voluntarily  appear  to  join  issue,  the  plead- 
ings of  the  parties  must  be  made  and  isHue  must  be  joined. 
Where  both  parties  appear  upon  the  rf'tnm  of  the  summons 
an  issue 'must  be  joined  before  an  adjournment  is  had,  ex- 
c'pt  when  the  defendant  refuses  or  neglects  to  plead. 
Where  an  is-«ue  of  factor  an  issue  of  law  is  joined  in  a 
justice's  court,  or  before  a  justice  of  the  peace  in  the  city  <  f 
Brooklyn,  or  in  any  of  the  towns  in  the  county  of  Kin  44,  in 
which  the  judgment  demanded  bv  either  party  in  his  plead- 
ings excee<ls  the  sum  of  one  hundred  dollars;  or,  when  in  an 
action  to  recover  a  chattel  or  chatrels,  the  value  of  which  as 
fixed  by  either  party  in  his  pleadings  oraffiiavits  exceeis 
one  hnndrel  dollars,  the  defendant  may,  after  issu^^  joined 
and  b  fore  an  adjournment  is  granted  upon  his  application, 
apply  to  the  justice  before  whom  the  action  is  brought 
for  an  order  removing  the  action  into  the  county 
court  of   the  OQQnty   of  Kings.     Such    an  order  must 
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be  granted  apon  the  defendant  filing  with  the  justice  an 
undertaking  in  a  sum  fixed  by  thn  justic**,  not  eioeediDg 
twice  the  amount  of  the  damages  claimed  or  twice  the  valre 
of  the  chattel  or  of  all  the  chattels  claimed,  an  stated  in  the 
pleading  or  affinayits,  with  one  or  more  suretits,  approved 
by  the  jUHtice,  to  the  effect  that  the  defendant  will  pay  to 
the  plaintiff  the  amount  of  any  judgmt-nt,  including  costs, 
that  m  ly  be  recoyered  against  him  in  the  county  court  in 
the  action  so  removed.  From  the  time  of  the  granting  of 
the  order  the  county  court  of  Kings  county  has  cognizance 
of  the  actioD,  and  the  same  shall  be  tried  and  determinetl  by 
said  county  court  as  if  originally  brought  then  in.  TLe  jus- 
tice must  forth Nvith  deliver  to  the  clerk  of  thn  county  court 
all  processe/4,  pleadincs  and  other  papers  in  the  action  ^hich 
must  be  filed,  entered  or  recorded,  as  the  case  requires,  in 
the  latter  office.  Costs  in  an  action  so  removed  shall  be  the 
same  as  in  an  original  action  commenced  in  said  county 
court. 


§  2935*    ^^  pleading  in  a  justice's  court  are:  f  lui,  Cton. 

•ol.  Act 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one 
or  more  distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  '^^  Hq°'  ^7S. 
stated  in  the  answer.  16  Miao.  334. 


§  2036-  1^0  complaint  must  state,  in  a  plain  and  direct 
manntr,  the  facts  constitntiDg  the  cause  of  action.  1 1347,  Gon* 


•oL  Act. 


§  2937*  "^be  plaintiff  may  unite,  in  the  same  complaint, 
two  or  more  caused  of  action,  where  they  all  arise  out  of 


r 


879  PLEADINGS  g§  2988-2942 

1.  The  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action  ;  or 

2.  Contract,  express  or  implied  ;  or 

^  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that 
all  the  causes  of  action  so  united  belong  to  one  of  the  fore- 
going subdivisions  of  this  section ;  that  they  are  consistent 
with  each  other  ;  that  they  require  the  same  Judgment ;  and, 
except  as  otherwise  prescribed  by  law,  that  they  affect  all 
the  parties.  Where  a  cause  of  action,  for  which  a  defend- 
ant mieht  be  arrested,  is  united  with  a  cause  of  action,  for 
which  he  cannot  be  arrested,  an  execution  against  the  per- 
son of  the  defendant  cannot  be  issued  upon  the  judgment. 

1 1847,  ck>ii-       §  8938.  The  answer  may  contain  a  ^neral  denial  of 
T^iOio^KM)*  ^^  allegation  of  the  complaint,  or  a  specific  denial  of  one 
9  Id.  79L      '  or  more  of  the  material  allegations  thereof.     It  may  also 
set  forth,  in  a  plain  and  direct  manner,  new  matter,  con- 
stituting one  or  more  defences  or  counterclaims. 

S 1847,  Ckm-  §  8989.  In  a  case  specified  in  subdivision  third  or 
?i[i«o  ^si4.  fourth  of  section  two  thousand  nine  hundred  and  thirty- 
'  five  of  this  act,  a  party  may  demur  to  the  pleading  of 
the  adverse  party,  or,  if  it  is  a  complaint,  to  one  or  mora 
distinct  and  separate  causes  of  action,  where  it  is  not  suf- 
ficiently explicit  to  be  understood ;  or  where  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the 
demurrer  well  founded,  it  must  permit  the  pleadins  to  be 
amended  ;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading,  demurred  to,  must  be  dis- 
regardeo*  If  the  court  deems  the  demurrer  not  well 
founded,  it  must  permit  the  party  making  it  to  plead  over, 
at  his  election. 

i  1847,  Con-  §  2940.  A  pleading,  except  as  otherwise  prescribed  in 
■ol.  Act  section  two  thousand  nine  hundred  and  fifty-one  of  this 
act,  may  be  oral  or  written*  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book : 
if  it  is  written,  it  must  be  filed  bv  him,  and  a  reference  to 
it  made  in  his  docket-book.  A  pleading  is  not  required  to 
be  in  any  particular  form  ;  but  it  must  oe  so  expressed,  as 
to  enable  a  person  of  common  understanding  to  know  what 
is  intended. 

S1847,  Con-  §  204 1*  For  the  purpose  of  setting  forth  a  cause  of 
toL  Act  action,  defence,  or  counterclaim,  founded  upon  an  account, 
or  upon  an  instrument  for  the  payment  of  money  only,  it 
is  sufficient  for  the  party  to  deliver  the  instrument,  or  a 
copy  of  the  account  to  the  court,  and  to  state  that  there  is 
due  to  him  thereupon,  from  the  adverse  party,  a  specified 
sum,  which  he  claims  to  recover  or  to  set  off. 

1 1847  Con-      ^  8948.  The  court  may,  upon  the  request  of  either 

•ol.  Act    '  party,  made  when  issue  is  joined,  require  the  adverse  party 

to  exhibit  his  account  or  demand,  or  to  state  the  nature 
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thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that  or  an- 
other specified  time  ;  and  in  case  of  his  default,  it  may  pre- 
clude him  from  giving  evidence  of  such  parts  thereof,  as 
have  not  been  so  exhibited  or  stated. 

^  8948.  A  variance,  between  an  allegation  in  a  pleading  S  i<^i  Con. 
and  the  proof,  must  be  disregarded  as  immaterial,  unless  "^^^  ^^ 
the  court  is  satisfied  that  the  adverse  party  has  been  misled 
thereby,  to  his  prejudice. 

§  8944.  The  court  must,  upon   application,  allow  a  f  18<7,  ck>n- 
pleading  to  be  amended,  at  any  time  before  the  trial,  or  Jg''^*^**v 
during  the  trial,  or  upon  appeal,  if  substantial  justice  will  ptg.  ilg. 
be  promoted  thereby.    Where  a  party  amends  his  plead-  24  w.  Y. 
ing  after  joinder  of  issue,  or  pleads  over  upon  the  decision     8*»*«  ^^ 
of  a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction    7  kj^,  ^^ 
of  the  court,  by  oath,  that  an  adjournment  is  necessary    ss  Hon,  468. 
to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  over,  an  adioumment  must  be  granted.    The 
court  may  also,  in  its  discretion,  require,  as  a  condition  of 
allowing  an  amendment,  the  payment  of  costs  to  the  ad- 
verse party. 

§  8946.  Sections  five  hundred  and  one  and  five  hundred  9  Miso.  72. 
and  two  of  this  act  apply  to  a  cOuntercl'iim  in  an  action 
brought  in  a  iustice's  court ;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature, 
that  a  justice's  court  has  jurisdiction  of  a  cause  of  action 
founded  thereon. 

§  8946.  Sections  five  hundred  and  tve  and  five  hun- 
dred and  six  of  this  act  apply  to  a  counterclaim  in  an  action 
against  a  person  sued  m  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  de- 
fendant cannot  take  judgment  against  the  plaintiff  upon  a 
counterclaim,  for  a  sum  exceeding  two  hundred  dollars. 

§  8947.  Where  the  defendant,  in  an  action  to  recover  86  Han.  554 
damages  upon  or  for  breach  of  a  contract,  neglects  to  inter- 
pose a  counterclaim,  consisting  of  a  cause  of  action  in  his 
favor  to  recover  damages  for  a  like  cause,  which  might 
have  been  allowed  to  him  upon  the  trial  of  the  action,  he, 
and  everv  person  deriving  title  thereto  through  or  from 
him,  are  forever  thereafter  precluded  from  maintaining  an 
action  to  recover  the  same,  or  any  part  thereof. 

§  8948.  But  the  prohibition  contained  in  the  last  sec- 
tion does  not  extend  to  either  of  the  following  cases  : 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred 
dollars  more  than  the  judgment  which  the  plaintifl  re- 
covers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  ren- 
dered before  the  commencement  of  the  action,  m  which  it 
might  have  been  interposed. 

£  Where  the  counterclaim  consists  of  a  claim  for  un- 
liquidated damages. 
4  Where  the  counterclaim  consists  of  a  claim,  upon 
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which  another  action  was  pending,  at  the  time  when  the 
action  was  commenced. 

5,  Where  Judgment  is  taken  against  the  defendant, 
without  personal  service  of  the  summons  upon  him,  or  an 
appearance  by  him. 

g  8949.  Where  a  counterclaim  is  established,  which 
equals  the  plaintiff's  demand,  the  judgment  must  be  in 
favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff's 
demand,  the  plaintiff  must  have  judgment  for  the  residue 
only.  Wliere  it  exceeds  the  plaintiff's  demand,  the  de- 
fendant must  have  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff,  unless  it  is  more  than 
the  sum  of  two  himdred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either  : 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to 
eatify  the  plaintiff's  demand,  and  render  judgment  for  the 
defendant  for  his  costs ;  in  which  case,  the  defendant  may 
maintain  an  action  for  the  residue  ;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs  ;  in 
which  case,  the  defendant  may  thereafter  maintain  an  ac- 
tion for  the  whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to 
recover,  from  another  person,  so  much  thereof,  as  the  judg- 
ment does  not  cancel. 

siAbb.K.c.      §  2960.  Where,  upon  the  trial  of  an  action,  the  sum 
2M:  76  Hun,  ^q^j  ^f  ^^  accounts  of  both  parties,  proved  to  the  satisfac- 
tion of  the  justice,  exceeds  four  hundred   dollars,  judg- 
ment of  discontinuance  must  be  rendered  against  the  plain- 
tiff, with  costs. 

(1349  Con-      §  2961.  The  defendant  may,  either  with  or  without 

sol.  Act        other  matter  of  defence,  set  forth  in  his  answer  facts, 

i«  Abb.  N.   showing  that  the  title  to  real  property  will  come  in  ques 

WMtec  342    *^®^'    ^^^^  ^^  answer  must  be  in  writing  ;  and  it  must  be 

'  signed  by  the  defendant,  or  his  attorney  or  agent,  and 

delivered  to  the  justice.    The  justice  must,  thereupon, 

countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

\  isso,  Con*  §  2952.  In  the  case  specified  in  the  last  section,  the 
col.  AcL  defendant  must  also  deliver  to  the  justice,  with  the  answer, 
?  84i**'  ^*  *  written  undertaking,  executed  by  one  or  more  sureties, 
approved  by  the  justice  ;  to  the  effect  that,  if  the  plaintiff, 
within  twenty  days  thereafter,  deposits  with  the  justice  a 
summons  and  complaint  in  a  new  action,  for  the  same 
cause,  to  be  brought  in  the  proper  court,  as  prescribed  in 
the  next  section,  the  defendant  will,  within  twenty  days 
after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action 
before  the  "justice ,  the  undertaking  must  further  provide, 
that  he  will,  at  all  times,  render  himself  amenable  to  any 
mandate,  which  may  be  issued  to  enforce  a  final  judgment 
in  the  action  so  to  be  brought.    If  the  defendant  fails  to 
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comply  with  the  undertaking,  the  sureties  are  liable  there- 
upon, to  an  amount  not  exceeding  two  hundred  dollars. 

g  8968.  The  court  in  which  a  new  action  is  to  be  f  i85l,Co» 
brought  as  prescribed  in  the  last  section,  is  the  supreme  ■*"•  ^^^ 
court,  or  the  county  court  of  the  justice's  county,  at  the 
plaintiff's  election;    except  that,  where  the  justice  is  a 
justice  of  the  peace  of  the  city  of  Buffalo,  it  is  the  superior 
court  of  Buffalo. 

§  S964.  Upon  the  deliyery  of  the  undertaking  to  the 
justice,  the  action  before  him  is  discontinued,  and  each 
party  must  pay  his  own  costs,  Tlie  costs  so  paid  by  either 
party  must  be  allowed  to  him,  if  he  recovers  costs  in  the 
new  action,  to  be  brought  as  prescribed  in  the  last  two 
sections.  If  the  plaintiff  fails  to  deposit  with  the  justice  a 
summons  and  complaint  in  the  new  action,  before  the 
expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the 
plaintiff  to  recover  his  costs  before  the  justice. 

g  8965.  If  the   undertaking  is  not  delivered  to  the  { 18S8,  Con- 
justice,  he  has  jurisdiction  of  the  action,  and  must  proceed  ^^'  -^^^ 
therein  ;  and  the  defendant  is  precluded,  in  his  defence, 
from  drawing  the  title  in  question. 

%  8956.  If,  however,  it  appears,  upon  the  trial,  from  $  I86i,  Con- 
the  plaintiff's  own  showing,  that  the  title  to  real  property  is  JS'h^***^^. 
in  question,  and  the  title  is  disputed  by  the  defendant,  the  ^^    '"*• 
justice  must  dismiss  the  complaint,  with  costs,  and  render 
judgment  against  the  plaintiff  accordingly, 

I  8967.  In  the  new  action,  to  be  brought  after  an  1 18«,  Con- 
action  before  a  justice  is  discontinued,  by  the  delivery  of   m  ^^y.  b4* 
an  answer  and  an  undertaking,  as  prescribed  in  the  last  six 
sections  of  this  act,  the  plaintiff  must  complain  for  the 
same  cause  of  action  only,  upon  which  he  relied  before  the 
justice ;  and  the  defendant's  answer  must  set  up  the  same 
defence  only,  which  he  made  before  the  justice.    If  the 
action  is  to  recover  a  chattel,  which  was  replevied  in  the 
justice's  court,  each  undertaking,  given  in  the  justice's 
,    court,  continues  to  be  valid  in,  ana  is  applicable  to,  the 
new  action. 

J  8968.  Where,  in  an  action  before  a  justice,  the  plain-  jW'Jiu^ 
tiff  has  two  or  more  causes  of  action,  and  the  defence,  that  ■**  • 
the  title  to  real  property  will  come  in  question,  is  interposed 
'    as  to  one  or  more,  but  not  as  to  all  of  them  ;  the  defendant 
may  deliver  an  answer  and  undertaking   as  prescribed  in 
sections  two  thousand  nine  hundred  and  fifty-one  and  two 
thousand  nine  hundred  and  fifty-two  of    this  act,  y^^^^.T?" 
i    spect  to  the  cause  or  causes  of  action  only,  in  which  title 
I    will  60  come  in  question.    Whereupon   the  justice  ^J^* 
^    discontinue  the  action  as  to  those  causes  of  action  only;  *ne 
;    plaintiff  may  commence  a  new  action  therefor  in  the  proper 
;    court ;  and  the  original  action  must  proceed  as  to  the  otner 
\   causes. 
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TITLE  IV. 
Proceedings  between  the  joinder  of  istue  and  the  trtaL 

Abtioijb  1.  Adjoarnments. 

S.  Compelling  the  attendance  of  a  witness. 
8.  Commiflsion  to  take  teBtimony. 

ARTICLE  FIRST. 
AdjoubiImentb. 

I  S95Q.  Adjournment  by  justice.  $  8965.  Sabseqnent      ad  jour &> 

£060.  Adjournment  on  appUca-  menta. 

tion  of  plaintlil.  2906.  Justice  may  Impoee  con« 

2961.  Adjournment  on  appllca-  ditiona    upon   adjomn- 

tion  of  defendant.  ment. 

2962.  Id.;    undertaking    there-  2967.  Adjournment  when  war- 
upon.  rant   to  attach   absent 


2968.  Undertaking  to    procure  wltnen  is  issued. 

discharge  of  defendant  2968.  Adjournment  not   to  ex- 

from  custody.  ceed ninety  daya. 

2964.  When    defendant  to  be 
discharged. 

§  8969.  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  without  process,  but  at  no  other  time, 
the  justice  may,  in  his  discretion  and  upon^his  own  motion, 
adjourn  the  trial  of  the  action  not  more  than  eight  days, 
unless  the  defendant  has  been  arrested  ;  in  which  case,  no 
sucb  adjournment  shall  be  made. 

40  Him^aTa  §  2960*  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  without  process,  the  justice  must, 
upon  the  application  of  the  plaintiff,  adjourn  the  trial  of 
the  action,  not  more  than  eight  days,  to  a  time  fixed  by  the 
justice.  But  such  an  adjournment  shall  not  be  gruited 
unless  the  plaintiff  or  his  attorney,  if  required  by  the  de- 
fendant, makes  oath  that  the  plaintiff  cannot,  for  want  of 
some  material  testimony  or  witness,  specified  by  him,  safely 
proceed  to  trial. 

§  2961.  At  the  time  of  the  joinder  of  issue,  the  justice 
must,  upon  the  application  of  the  defendant,  adjourn  the 
trial  of  the  action,  upon  bis  complying  with  the  following 
requirements  : 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  be- 
lieyes  that  the  defendant  has  a  good  defence  to  the  action, 
and  that  he  cannot  safely  proceed  to  trial,  for  want  of  some 
material  testimony  or  witness,  specified  by  him. 

2.  If  required  b^  the  plaintiff,  and  the  defendant  has 
not  been  arrested  in  the  action,  an  undertaking  must  be 
given  to  the  plaintiff  in  behalf  of  the  defendant,  as  pre- 
scribed in  the  next  section.  But  such  an  undertaking  need 
not  be  given,  where  the  action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable 
time,  fixed  by  the  justice,  as  will  enable  the  defendant  to 
procure  the  testimony  or  witnes.s. 

40  Hun,  207.  §  2968.  The  undertaking  described  in  the  last  section 
must  be  executed  by  one  or  more  sureties,  approved  by  the 
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justice  ;  and  must  be  to  the  effect  that,  if  the  plaintiff  re- 
covers judgment  in  the  action  ;  and  if,  before  the  expira- 
tion of  ten  days  after  the  plaintiff  becomes  entitled  to  an 
execution  upon  the  judgment,  the  defendant  removes, 
secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his 
property,  liable  to  levy  and  sale  by  virtue  of  an  execution, 
except  for  the  necessary  support  of  himself  and  his  family, 
and  if  an  execution  upon  the  judgment  is  returned  wholly 
or  juutlv  unsatisfied ;  the  sureties  will,  upon  demand,  pay 
to  the  plaintiff  the  sum  due  upon  the  judgment. 

§  2968.  Where  thd  defendant  has  been  arrested,  the 
trial  must  be  adjourned  upon  his  application,  upon  the  same 
terms,  and  in  the  same  manner,  as  where  he  has  not  been 
arrested ;  except  that  the  undertaking  prescribed  in  the  last 
section  need  not  be  given.  A  defendtmt,  who  procures  such 
an  adjournment,  must  continue,  during  the  time  of  adjourn- 
ment, in  the  custody  of  the  constable :  unless  he  gives  an 
undertaking  to  the  plaintiff,  with  one  or  more  sureties,' ap* 
proved  by  tne  justice,  to  the  effect  that,  if  the  plaintiff  re* 
covers  judgment  in  the  action  ;  and  if  an  execution  is  issued 
thereupon  against  Uieperson  of  the  defendant;  within  ten 
days  after  the  plaintiff  is  entitled  to  the  same ;  and  if  a  re- 
turn is  made  thereto,  on  or  after  the  return  day  thereof^ 
that  the  defendiint  cannot  be  found  ;  the  sureties  will  pay 
to  the  plaintiff  the  amount  due  upon  the  judgment.  If  such 
an  undertaking  is  given,  the  defendant  must  be  discharged 
from  custody. 

§  89 64,  If  the  trial  of  an  action,  in  which  the  defend* 
ant  has  been  arrested,  is  adjourned  with  the  consent  of  both 
parties,  or  upon  the  application  of  the  plaintiff,  the  defend- 
ant  must  be  discharged  from  custody. 

S  8966«  The  justice  must,  upon  the  application  of  the 
defendant,  grant  a  second  or  subsequent  adjournment  of 
the  trial  of  the  action,  upon  the  defendant's  giving  security, 
if  required,  as  prescribed  in  the  foregoing  provi^ons  of  this 
article,  where  he  applies  for  a  first  adjournment ;  and  upon 
his  proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction 
of  the  justice,  that  he  cannot  safely  proceed  to  trial  for 
want  of  some  material  testimony  or  witness ;  and  that  he 
has  used  due  diligence  to  obtain  the  testimony  or  witness. 
But  if  the  defen^jant  has  given  an  undertaking  upon  a  for- 
mer adjournment,  a  new  undertaking  need  not  be  ^ven, 
unless  it  is  required  by  the  justice,  or  by  the  sureties  m  the 
former  undertaking. 

§  8966.  Upon  granting  the  defendant's  application  for  t  Civ.  Pi« 
an  adjournment,  where  the  trial  has  been  once  adjourned,  88^ 
or  where  the  plaintiff  is  a  non-resident  of  the  county,  the 
justice  may,  m  his  discretion,  upon  the  plain Uff's  applica- 
tion, direct  that  any  witness  on  the  part  of  ihe  plaintiff, 
who  is  in  attendance,  be  then  examined  under  oadi  before 
the  justice.  Thereupon  the  testimony  of  the  witness  must 
be  leduced  to  writing,  certified  by  the  justice,  and  retained 
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by  him ;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  gives 
orarj  by  the  witness, 

§  2967.  Where,  upon  a  trial,  a  warrant  of  attachment 
is  issued  to  compel  the  attendance  of  a  witness,  who  has 
failed  to  appear  in  obedience  to  a  subpoena,  the  justice  may, 
in  his  discretion,  adjourn  the  trial,  for  such  a  time  as  he 
deems  necessary  for  the  return  of  the  warrant,  not  exceed- 
ing five  days. 

§  2968.  The  trial  of  an  action  shall  not  be  adjourned  to 
a  time  beyond  ninety  days  from  the  joinder  of  issue,  with- 
out the  consent  of  both  parties,  except  in  one  of  the  follow- 
ing cases : 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has 
not  be(  n  procured,  so  that  it  is  necessary  to  issue  a  new 
venire,  or  to  summon  one  or  more  talesmen,  the  trial  may 
be  adjourned,  not  more  than  two  days  beyond  the  ninety 
davs,  in  order  to  enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  ver- 
dict and  is  discharged,  the  trial  may  be  f^joumed  a  suffi- 
cient time  beyond  the  ninety  davs,  to  enable  a  new  jury  to 
be  procured,  as  prescribed  in  title  fifth  of  this  chapter. 

8.  Where  a  warrant  of  attachment  has  been  issu^  to  com- 
pel the  attendance  of  a  witness,  as  prescribed  in  the  last 
section,  or  a  warrant  has  been  issued  to  commit  a  recusant 
witness,  as  prescribed  in  title  fifth  of  this  chapter,  an  ad- 
journment made  thereupon,  as  prescribed  by  law^  is  not 
deemed  a  part  of  the  ninety  days. 

ARTICLE  SECOND. 
Compelling  the  Attendance  of  a  Witness^ 

{  M60.  When  justice  may  issae 
subpoena. 

£970.  Subpoena ;  how  served. 

Sfftt.  Warrant  of  attachment 
against  defaulting  wit- 
ness. 

Sfft^  Id. ;  how  executed ;  fees 
thereupon. 

2978.  Id. ;  when  witness  is  in 
adjoining  county. 

§  2969.  A  justice  of  the  peace  may  issue  a  subpoena,  to 
compel  a  witness  to  attend,  in  the  county  where  the  justice 
resides,  or  in  an  adjoining  county,  but  not  otherwise,  for 
the  purpose  of  testifying  upon  the  trial  of  an  action,  pend- 
ing before  himself,  or  before  another  justice.  The  subpoena 
ma^  require  the  witness,  except  as  otherwise  iexpreesly  pre- 
scnbed  by  law,  to  bring  with  him  any  book  or  paper,  relat- 
ing to  the  merits  of  the  action.  But  a  justice  shallnot  issue 
a  subpoena  to  compel  the  attendance  of  a  witness  before 
another  justice,  unless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  ac- 
tum is  actually  pending  before  the  other  justice. 


^ 

i  2974.  Fine  for  rcfosins  to  at- 
tend, or  to  testify. 
3975.  Id. ;  how  imposed. 
21)76.  Minute  of  conrictiafn. 

2977.  Execution  thereupon. 

2978.  Money  collected ;  howi4>- 

plied. 

2979.  Defaulting  witness  liable 

for  damages. 
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§  2970.  A  subpoena  may  be  served  by  a  constable,  or  by 
any  otber  person.  It  must  be  served  by  reading  i  t,  or  stating 
its  contents,  to  the  witness,  and  by  paying  or  tendering  to 
him  his  lawful  fee  for  one  day's  attendance  as  a  witness. 
Where  it  is  served  by  a  constable,  his  return  thereto,  stating 
the  manner  of  service  and  the  sum  paid,  is  presumptive 
evidence  of  the  facts  therein  stated. 

§  2971.  Where  it  is  made  to  appear,  to  the  satisfaction 
of  the  justice,  by  affidavit  or  other  proof,  that  a  person,  duly 
subpoenaed  to  attend  before  him  m  an  action,  has  refused 
or  neglected  to  attend  as  a  witness  in  obedience  to  the  sub- 
poena ;  and  no  Just  cause  for  the  neglect  or  refusal  is  shown 
to  exist ;  and  the  party,  in  whose  behalf  the  witness  was 
subpoenaed,  or  his  attorney,  makes  oath  that  the  testimony 
of  the  witness  is  material ;  the  justice  must  issue  a  warrant 
of  attachment,  directed  generally  to  any  constable  of  the 
county,  for  the  purpose  of  compelling  the  attendance  of 
the  witness. 

§  8972.  Such  a  warrant  of  attachment  must  be  executed 
in  the  same  manner  as  an  order  of  arrest.  The  fees  of  the 
justice  and  constable  for  issuing  and  serving  it,  must  be  paid 
by  the  person  against  whom  it  is  issued,  unless  he  shows  a 
reasonable  excuse,  to  the  satisfaction  of  the  justice,  for  his 
omission  to  attend  ;  in  which  case,  the  party  procuring  the 
warrant  must  pay  them,  and,  if  he  recovers  costs,  the  amount 
thereof  must  be  allowed  to  him  as  part  of  his  costs. 

§  2973.  Where  the  delinquent  witness  is  withm  an  ad- 
joining county,  the  constable,  to  whom  the  warrant  of  at- 
tachment is  directed,  may  arrest  the  witness  in  that  county, 
and  bring  him  before  the  justice.  The  constable,  while  he 
is  within  the  adjoining  county  for  that  purpose,  has  all  the 
powers  of  a  constable  of  that  county,  with  respect  to  the 
warrant  so  issued  to  him. 

§  2974.  A  person,  duly  subpoenaed  as.a  witness,  who, 
without  a  reasonable  excuse,  proved  by  his  oath  or  the 
oath  of  another  person,  fails  to  attend ;  or,  attending,  re* 
fuses  to  testify ;  must  be  fined,  by  the  justice  before  whom 
the  action  is  pending,  for  each  non  attendance  or  refusal, 
such  a  sum,  not  less  than  one  dollar  nor  more  than  ten  dol- 
lars, as  the  justice  thinks  it  reasonable  to  impose  upon  him, 
as  a  fine  therefor. 

§  2976.  The  fine  may  be  summarily  imposed  by  the  SMiio.SM. 
justice,  upon  the  application  of  the  party  in  whose  l)ehalf 
the  witness  was  subpoenaed,  at  any  time  during  the  trial, 
when  the  defaulting  witness  is  present,  and  has  an  oppor- 
tunity to  be  heard.  If  it  is  not  imposed  during  the  trial, 
the  Justice,  at  any  time  within  five  aays  after  judgment  is 
rendered,  must,  upon  the  application  of  the  party,  issue  a 
warrant,  directed  generally  to  any  constable  of  the  county, 
coramandins:  him  to  arrest  the  aefaulting  witness,  and  to 
bring  him  before  the  Justice,  at  a  time  and  place  therein 
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specified,  the  time  to  be  not  more  than  twelve  days  after 
issuing  the  warrant,  to  show  cause  why  a  fine  should  not 
be  imposed  upon  him. 

§  2976.  The  justice  imposing  the  fine  must  enter  in  his 
docket-book  a  minute  of  the  conviction,  of  the  cause  there- 
of, of  the  amount  of  the  fine,  and  of  the  costs.  The  miuule 
is  deemed  a  judgment  against  the  delinquent,  in  favor  of 
the  officer  to  whom  fines  are  directed  to  be  paid,  by -section 
two  thousand  eight  hundred  and  seventy-five  of  this  act. 

§  2977.  If  the  whole  amount  of  the  fine  and  costs  is 
not  forthwith  paid  to  the  justice,  he  must  issue  an  execu- 
tion, directed  generally  to  any  constable  of  the  county, 
commanding  the  constable  to  collect  the  sum  remaining 
unpaid,  of  the  goods  and  chattels  of  the  delinquent,  within 
the  county,  and,  for  want  thereof,  to  take  him,  and  convey 
him  to  the  jail  of  the  county  there  to  remain  until  he  pays 
that  8um,  not  exceeding  thirty  days.  Upon  the  delinquent 
being  committed  to  jail,  the  Keeper  thereof  must  keep  him 
in  close  custody  therein,  until  hcis  entitled  to  a  discharge, 
as  specified  in  the  execution. 

§  2978*  The  money  collected  by  virtue  of  the  execu- 
tion must  be  forthwith  paid  by  the  constable  to  the  justice. 
The  justice  must,  within  ten  days  after  he  receives  a  fine, 
or  any  part  thereof,  from  the  constable  or  the  delinquent, 
pay  the  money  to  the  officer,  to  whom  the  fines  are  directed 
to  be  paid,  b^  section  two  thousand  eight  hundred  and 
seventy-five  of  this  act,  for  the  use  of  the  poor. 

§  2979.  A  person,  subpoenaed  as  prescribed  in  this 
article,  who  neglects  or  refuses  to  obey  the  subpoena,  or  to 
testify,  is  also  Bable  to  the  party,  in  whose  behalf  he  was 
subpoenaed,  for  all  damages  which  the  party  sustains  by 
reason  of  his  neglect  or  refusal. 

.  ARTICLE  THIRD. 

Commission  to  take  Testimont* 

§  2960.  CommlBsion  to  examine  commission. 

witness  upon  Interroga-       §  2966.  Receipt  thereof    by  Jus* 
tories.  tice. 

2961.  Id.;  orally.  2936.  When      depodtion     evi- 
2082.  When  and  how  grantod.  dence. 

2983.  Adjournment.  2987.  Powers  of  commleslonen. 

2984.  Bxecndon  and  retnm  of 

i  1368,  Con-  §  2980.  Where  the  defendant  has  neglected  to  appear 
lo^ii^*^^*»ifl  ^P®°  ^^^  return  of  a  summons,  or  has  failed  to  answer  the 
Hun,  242.  complaint,  or  where  an  issue  of  fact  has  been  joined  in  an 
action ;  and  it  appears,  by  affidavit,  upon  the  application 
of  either  party,  that  a  witness,  not  within  the  county 
where  the  action  is  pending,  or  an  adjoining  county,  is 
material  in  the  prosecution  or  defence  of  the  action,  the 
justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine 
the  witness  under  oath,  upon  interrogatories  to  be  settled 
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by  the  justice,  or  by  the  written  agreement  of  the  parties, 
and  indorsed  upon  or  annexed  to  the  commission  ;  to  take 
and  certify  the  d2pa<iitioD  of  the  witness ;  and  to  return 
the  same  by  mail,  addressed  to  the  justice. 

§  2981*  If  both  parties  ezpresfl^r  consent,  a  commis- 
sion granted  as  prescribed  in  this  article  may  issue  without 
written  interrogatories,  and  the  deposition  may  be  taken 
upon  oral  questions.  In  that  case»  section  nine  hundred 
of  this  act  applies  to  the  execution  of  the  commission ;  and 
a  copy  of  that  section  must  be  annexed  thereto.  Notice  of 
the  time  or  place  of  the  examination  of  a  witness,  by  virtue 
thereof,  need  not  be  given* 

g  £982.  The  commission  may  be  granted  b^  the  justice 
without  notice,  upon  the  application  of  the  plaintiff,  made 
at  the  return  of  the  summons,  or  upon  the  application  of 
either  party,  made  at  the  time  of  the  joinder  of  issue.  It 
may  also  be  granted  at  any  time  after  tne  joinder  of  issue, 
upon  the  application  of  either  party,  accompanied  with 
proof,  by  affidavit,  that  six  days'  written  notice  of  the 
application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  justice. 

§2988.  Where  a  commission  is  ^ranted  upon  the  16  Hon,  87a 
application  of  the  plaintiff,  he  is  entitled  to  one  or  more 
adjournments  of  the  trial,  as  may  be  necessary  to  proems 
the  commission  to  be  executed  and  returned  ;  not  exceed* 
ing  the  length  of  time  for  which  the  trial  might  be  ad- 
journed upon  the  application  of  the  defendant. 

§  2984*  The  commission  must  be  executed  and  re- 
turned, as  prescribed  in  section  nine  hundred  and  one  of  this 
act ;  and  a  copy  of  that  section  must  be  annexed  thereto, 
except  that  subdivision  sixth  thereof  may  be  omitted. 

g  2986.  The  justice,  to  whom  the  package  containing  78  Hon,  sis, 
the  commission  is  transmitted  by  mail,  must  receive  it  from 
the  post-office,  and  open  and  file  it,  indorsing  thereupon 
the  date  of  his  so  doing.  It  must  remain  on  file  with  him, 
until  the  trial ;  but  cither  party  is  entitled  to  inspect  it  on 
file. 

§  2986.  Sections  nine  hundred  and  two  and  nine  hun 
dred  and  three  of  this  act  apply  to  a  commission,  issued  as 
prescribed  in  this  article  ;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon 
the  trial  by  either  party,  and  has  the  effect  specified  in  sec- 
tion nine  hundred  and  eleven  of  this  act. 

§  2987.  Where  the  commission  is  executed  within  the  TS  Hnn,  61C 
State,  the  commissioner,  or,  if  there  are  two  or  more,  a 
majority  of  them,  have  the  same  power  to  issue  a  subpoena, 
to  swear  a  witness,  and  to  compel  his  attendance,  that  a 
justice  of  the  peace  has,  in  an  action  pending  before  him. 
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TRIAL 

TITLE  V. 
Trial  and  iU  incidents. 


§§  298S-2991 


I S868.  Sffect  of  faflnre  of  de- 
fendant to  appear. 
2868.  When  jortlce  to  tryiwae 

of  fact. 
2990    Demanding  jury  trial. 


8881. 
S892. 

8898. 

2804. 
28B5> 
8990. 
9997. 
2998. 
8999. 
8000. 


Venire. 

Id.;  in  action  between  two 

towns,  etc. 
Delivery,  ezecntion,  and 

retom  of  venire. 
Ballots ;  how  prepared. 
Drawing  jury. 
Talesman. 
New  venire. 
Juror's  oath. 
Jury  to  hear  proofs. 
Witneas's  oatL 


!  8001.  Witness  refosins  to  be 
sworn,  etc.  warrant 
thereupon. 

8008.  Contents  of  warrant ;  im- 
prisonment of  recusant 
witnena. 

8008.  Adjournment  thereupon. 

8001.  £z  parte  aflidavit ;  when 
evidtace. 

8005.  Competency  of  witness; 
how  determined. 

8006.  Constable  to  keep  jury; 
his  oath. 

8007.  Rendition  of  verdict; 
plalntUI  need  not  be 
called. 

8008.  Jnrv  when  to  be  dls- 
cnazged ;  new  venire. 

8008.  Fine  to  be  imposed  on  de- 
faulting juror. 

§  8988*  Where  the  defendant  makes  default  in  appear- 
ing or  pleading,  upon  the  return  of  a  summons,  which  has 
b^  duly  served  as  prescribed  in  this  chapter,  the  justice 
must  hear  the  allegations  and  proofs  of  the  plaintiff,  and 
render  judgment  according  to  law  and  equity,  as  the  Tery 
right  of  the  case  appears. 

I  8989.  Where  an  issue  of  fact  has  been  joined,  if 
neither  party  demands  a  trial  by  jury,  the  justice  must  try 
the  issue,  hear  the  allegations  and  proofs  of  the  parties,  and 
render  judgment  as  prescribed  in  the  last  section. 

§  2990.  Demanding  Jary  Trial.  [Am'd  1889.  1897, 
amendment  to  take  effect  iieplember  1,  1897.]— At  the  time 
when  an  issue  of  fact  is  joined  either  party  may  demand  a 
trial  by  jury,  and  unless  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial 
by  jury  shall  thereupon  pay  to  the  jnstice  the  statutory  fees 
for  the  attendance  of  each  person  to  be  summoned  and  for 
the  jurors  to  serve  upon  the  trial,  and  idso  the  fees  to  which 
the  const  ible  is  entitled  for  notifying  the  persons  to  be 
drawn  as  jurors.  The  fees  so  deposited  shall  be  deUyered 
b^  the  justice  to  the  constable  serving  the  venire,  and  by 
him  shall  be  paid  oat  as  required  by  law.  In  default  of  a 
deposit  as  a^resaid  the  juatioe  shall  proceed  as  if  no  de- 
mand for  trial  by  jury  had  been  made.  And  the  town  clerk 
of  everr  town  in  this  state  shall  deliver  to  each  of  the  jns- 
tioes  of  the  peace  in  his  town  a  certified  copy  of  the  list 
filed  with  him,  in  pursuance  of  section  one  thousand  and 
thirty-seven  of  this  code,  and  he  shall  also  deliver  to  each 
of  said  justices  A  ocftified  copy  of  any  such  list  hereafter 
filed  with  him,  within  ten  days  after  the  same  shall  be  filed. 
The  town  clerk  Is  entitled  to  a  fee  of  one  dollar  for  each 
copy  of  said  list  so  delivered.  Any  town  clerk  who  shall 
neglect  to  deliver  a  copy  of  the  list  to  each  of  the  juflticee 
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of  the  town  within  the  time  above  prescribed,  shall  forfeit 
ten  dollars  for  each  failure,  to  be  sued  for  and  recovered  by 
the  overseers  of  the  poor  of  said  town  for  the  use  of  the 
poor  of  said  town.  ^ 

f  §  2991.  [Am'd  1889.]  When  a  trial  by  jury  is  dnly  de. 
manded,  the  jnstice  must  forthwith  openly  draw  twelve 
ballots  from  a  box  or  other  receptacle  containing  the 
names  of  the  persons  who  are  returned  as  jurors  of  the 
town  to  the  courts  of  record  of  the  county  upon  the  last 
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list  thereof  received  by  him  from  the  town  clerk  as  juroni 
to  attend  and  try  said  cause,  on  a  day  to  wliich  the  cause 
shall  then  he  adjourned  by  him^  not  more  than  eight 
days  from  the  joining  oi  issue,  unless  the  parties 
consent  to  a  longer  adjournment,  which  consent  shr.il  be 
entered  in  the  justice's  minutes.  The  ballots  ^all  be  of 
the  same  description  as  those  prescribed  in  section  two 
thousand  nine  hundred  and  ninety -four  of  this  act,  but 
the^r  may  be,  or  may  previously  have  been  prepared  by  a 
justice.  If  a  person  whose  name  is  thus  drawn,  in  the 
judgment  of  the  justice,  resides  more  than  three  miles  from 
the  place  of  trial  the  justice  may  set  aside  such  juror,  and 
he  may  excuse  any  juror  who  comes  within  the  provisions 
of  section  one  thousand  and  thirty-three  of  this  code,  and 
in  either  case  draw  another  ballot,  and  continue  to  do  so 
until  twelve  are  drawn.  After  the  adjournment  of  the 
court,  at  which  a  jury  trial  has  been  had,  the  justice  must 
deposit  the  ballot*  containing  the  names  of  those  who 
attended  and  served,  in  another  box  kept  bv  him.  The 
ballots  containing  the  names  of  those  who  did  not  appear 
and  serve  must  he  returned  by  the  justice  to  the  box  nom 
which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  re- 
maining in  the  original  box,  the  justice  upon  drawing  all 
the  ballots  therein,  must  draw  the  necessary  number  m)m 
the  second  box  containing  the  names  of  those  jurors  who 
have  before  served,  as  in  this  section  prescribed,  and  must 
continue  to  draw  from  that  box  until  a  new  list  of  jurors  la 
delivered  to  him  by  said  town  clerk. 

§8998.  Where  the  action  is  between  two  towns  or 
cities,  or  between  a  town  and  a  city,  the  venire  must  direct 
the  constable  to  notify  twelve  men  of  the  county,  who  are 
qualified  and  not  exempt,  as  prescribed  in  the  last  section, 
and  who  are  not  interested  in  the  matter  at  issue,  to  form 
a  jury  for  the  trial  of  the  action. 

§  8998.  [Am'd  1889.1  The  justice  must  insert  the 
names  of  the  iurors  so  drawn,  in  a  venire  and  deliver  or 
cause  it  to  be  aelivered  to  a  constable  of  the  county  disin* 
terested  between  the  parties.  The  constable  must  at  least 
three  days  before  the  day  therein  stated,  notify  each  of  the 
persons  whose  names  have  been  therein  inserted,  by  read* 
mg  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  con* 
stable's  failure  after  diligent  search,  to  find  any  of  the  per> 
sons  so  named.  The  constable  must  make  his  return  upon 
the  venire,  certifying  that  he  has  so  personally  served  it 
upon  each  of  the  jurors  whose  names  are  therein  inserted, 
or  if  anv  were  not  served,  stating  the  reason  for  such  omis- 
sion. Any  constable  making  a  false  return  upon  such 
venire  is  guilty  of  a  misdemeanor.  Any  person  so  served 
and  not  attending  at  the  time  and  place  to  which  the  cause 

*  So.  in  original* 
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was  BO  adjoTimed,  is  guilty  of  a  contempt  of  conrt,  pnnish. 
able  by  a  fine  not  exceeding  ten  dollars,  which  the  jastice 
may  impose  forthwith  by  an  entry  in  his  minutes  of  the  im- 
position of  such  fine,  to  be  collected  by  exe:  ntion  issued  by 
tiie  justice  as  upon  a  judgment,  with  costs  of  the  levy,  nod 
which  fine, shall  be  paid  over  to  the  use  of  the  poor  of  the 
county  by  the  justice,  but  upon  the  presentation  of  a  rea- 
sonable and  sufficient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fiue,  or 
any  part  thereof. 
9  Miac.  184.  |  2994,  For  the  purpose  of  procuring  a  jury  to  try  the 
action,  the  justice  must  prepare,  or  cause  to  be  prepared, 
ballots,  uniform,  as  nearly  as  may  be,  in  appeazanie,  by^ 
writing  the  name  of  each  person  returned,  who  attends, 
upon  a  separate  piece  of  paper.  The  constable,  in  the 
presence  of  the  justice,  must  roll  up  or  fold  each  ballet  in 
the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the 
others,  and  so  that  the  name  is  not  visible.  The  b:dlot8 
must  be  deposited  in  a  box,  or  other  conyenit-nt  receptacle. 

§299d«  [Am'd  1889.]  The  justice  must  then  openly 
draw  out  one  after  another  six  of  the  ballots.  If  a  pi^rson 
whose  name  is  drawn  is  challenged  and  set  aside,  or  is 
excused,  another  ballot  must  be  drawn,  and  so  on  succes- 
sively, until  the  required  number  of  jurors  is  obtbiced. 
The  partit-8  may  elect  to  try  the  cause  by  a  less  number 
than  SIX  j  nrors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  ihe  jury 
to  iry  the  action. 

§  Z9t)6.  [Am*d  1889.1  If  a  sufficient  number  of  compe- 
tent  jurors  do  not  attend,  the  justice  shall  issue  an  attach- 
ment against  all  defaulting  jurors,  and  shall  place  the  same 
in  the  hands  of  the  officer  who  summoned  the  same,  cc<m- 
manding  him  fv<rthwith  to  attach  such  jurors  and  to  bring 
them  be  ore  him  at  a  time  specified  not  more  than  thirty-six 
bourn  tiier^'after,  to  which  tlie  cause  must  be  adjourned. 
The  inror  or  jurors  so  attached  shall,  in  addition  to  the  fine 
spe  itiel  iQ  section  two  thousand  nine  hundred  and  nini  ty- 
three  of  this  act,  be  required  to  ^ay  the  expense  of  the 
attiic'hmentand  service  thereof  ;  which  shall  be  the  officer's 
fees,  together  with  all  necessary  expense  incurred  I  y  hiui  in 
serving  said  attachment,  to  be  audited  and  fixed,  to  be  en- 
forced in  the  flame  manner,  and  when  collected  to  be  p.ad 
to  the  officer  or  the  party  who  hns  paid  the  same.  An^  per- 
son 80  attached  and  disobeying  or  resisting  the  Bervice  of 
said  attachment  is  guilty  of  a  misdemeanor. 

§2997.  [i4m*(i  1889, 1892.]  If  the  constable  to  vhom 
the  venire  is  delivered  does  not  return  it  as  required  there* 
by,  or  it  is  f<>r  any  reason  set  aside,  the  justice  must  proceed 
to  draw  another  jury,  in  the  manner  prescribed  in  the  fore- 
going sectioiis  of  this  title,  which  shall  be  summoned  in  like 
manner  as  ihe  first  ju  y.  and  if  a  f  nil  jury,  drawn  from  those 
jretnmed  as  prescribed  in  the  foregoing  sections  can  not  be 
obt.dned,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith  or  at  such  time  as  he  may  designate, 
not  longer  thiin  twenty-four  h  urs  tifter  the  issuing  thereof, 
of  such  a  number  of  talesmen,  from  the  bystanders  or  from 
the  town,  qualifiea  to  sei-ve  as  jurors,  as  he  deems  suffloieiit 
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for  the  pmpose ;  or  in  bis  discretion  he  may  draw  from  the 
jury  box  double  the  nnmber  of  jurors  required  to  complete 
thejury  intbemauner  required  by  the  foregoing  seotions, 
which  shali  be  summoned  in  like  manner  as  the  first  juiyy 
and  he  shall  continue  to  do  so  till  a  jury  is  obtained. 
Kothin?  hereinbefore  contained  shall  preclude  the  justice 
from  adjourning  the  trial  of  the  case,  on  his  ujotion,  or  on 
the  application  of  either  of  the  parties  to  the  action,  as  pro- 
Tidea  by  seciions  twenty -nine  hundred  and  fifty  nine  to 
twenty -nine  hundred  and  sixty-eight  of  the  code  of  dyil 
procedure. 

§  2998*  The  justice  must  administer  an  oath  or  afi^- 
mation  to  each  juror,  well  and  truly  to  try  the  matter 

in  difference  between  — ,  plaintiff,   and 

,  defendant,  and,  unless  aischarged  by 

the  justice,  a  true  verdict  to  giye,  according  to  the  evidence. 

§  2999*  After  the  jurors  have  been  duly  sworn,  they 
must  sit  together,  and  hear  the  allegations  and  proofs  of 
the  parties,  which  must  be  made  pubhcly,  in  their  presence. 

§  8000.  A  person  offered  as  a  witness,  must,  before  any 
testiiuouy  is  given  by  him,  be  duly  sworn  or  aflOxmed,  to  the 
effect  thut  the  evidence  which  he  shall  give,   relating  to 

the  matter  in  difference  between , 

plaintiff,   and ,  defendant,  shall  be  the 

truth,  the  whole  truth,  and  nothing  but  the  truth. 

§  8001*  Where  a  witness,  attending  before  a  justice  in 
an  action,  rffuses  to  be  sworn  or  affirmed  in  the  form 
prescribed  by  law ;  or  to  answer  a  pertinent  and  proper 
question  ;  or  neglects  or  refuses  to  produce  a  book  or  paper 
which  he  has  been  duly  subpoenaed  to  produce,  as  pre- 
scribed in  section  two  thousand  nine  hundred  and  sixty- 
nine  of  this  act,  or  duly  recj^uired  to  produce  by  an  order, 
made  as  prescribed  in  section,  eight  hundred  and  sixty- 
seven  of  tnis  act;  and  the  party,  at  whose  iristance  he  at- 
tended, makes  oath  that  the  testimony  of  the  witness,  or 
that  the  book  or  paper,  is  so  far  material,  that  without  it 
he  cannot  safely  proceed  with  the  trial  of  the  action,  the 
justice  may,  by  warrant,  commit  the  witness  to  the  jail  of 
the  connty. 

i  3002.  The  warrant  must  specify  the  cause  for  which 
it.  is  issued.  If  it  is  issued  for  refusing  to  answer  a  question, 
the  question  must  be  specified  therein;  if  fur  neglecting  or 
refusing  to  produce  a  book  or  paper,  the  >-ame  must  be  de- 
scribed with  convenient  certainty.  The  recusant  witness 
must  be  closely  confined,  by  virtue  of  the  warrant,  until  he 
submits  to  be  sworn  or  affirmed,  or  to  answer,  or  to  produce 
the  book  or  paper  required,  as  the  case  may  be  ;  or  in  other- 
wise  discharged  according  to  law. 

§  8003*  The  justice  must  thereupon,  from  time  to  time, 
at  the  request  of  the  party  in  « hose  behalf  the  witness  at- 
tended, adjourn  the  tri.tl,  until  the  witness  testifies,  or  pro- 
duces the  book  or  paper  required,  or  dies,  or  becomes  a 
lunatic,  or  is  discharged  according  to  law. 

^  8004*  An  ex  parte  affidavit  shall  not  be  received  in 
evidence  upon  a  trial,  without  the  consent  of  both  parties^ 
except  in  a  case  where  it  is  specially  allowed  by  law. 
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§  8005.  An  objection  to  the  competency  of  a  witness 
must  be  tried  and  determined  by  the  justice.  Where  the 
ground  of  the  objection  depends  upon  a  matter  of  fact, 
evidence  may  be  given  thereupon,  as  upon  any  other  ques- 
tion of  fact ;  except  that,  if  the  witness  is  examined  there- 
upon by  the  party  objecting,  no  other  testimony  shall  be 
received  from  either  party  as  to  his  competency. 

§  8006.  After  hearing  the  allegations  and  proofs,  the 
jury  must  be  kept  together  in  a  private  and  conveQient 
place,  under  the  charge  of  a  constable,  until  they  all  agree 
upon  their  verdict ;  and,  for  that  purpose,  the  justice  shall 
administer  to  the  constable  *the  following  oath:  "You 
swear  in  the  presence  of  Almighty  God,  that  you  will,  to 
the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurors 
upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink,  except  such  as  shall  be  ordered 
by  me ;  that  you  will  not  suffer  any  communication. to  be 
made  to  them,  orally  or  otherwise ;  that  you  will  not  com- 
municate with  them  yourself,  orally  or  otherwise,  unless  by 
my  order,  or  to  ask  them  whether  they  have  agreed  upon 
their  verdict,  until  they  are  discharged  ;  and  that  you  will 
not  before  they  render  their  verdict,  communicate  to  any 
person  the  state  of  their  deliberations,  or  the  verdict  they 
nave  agreed  upon  ". 

§  8007*  "When  the  jurors  have  agreed  upon  their  ver- 
dict, the^  must  publicly  deliver  it  to  Uie  justice,  who  must 
enter  it  m  his  docket-book.  It  is  not  necessary  to  call  the 
plaintiff  before  receiving  the  verdict ;  and  the  plaintiff  can- 
Hot  submit  to  a  nonsuit  or  withdraw  the  action,  after  the 
cause  has  been  committed  to  the  juiy. 

§  8008.  Where  the  justice  is  satisfied  that  the  jurors 
cannot  agree  upon  a  verdict,  after  having  been  out  a  reason- 
able time,  he  may  discharge  them,  and  issue  a  new  venire, 
returnable  within  forty-eight  hours :  unless  the  parties  con- 
sent, and  their  consent  is  entered  in  the  justice's  docket- 
book,  that  the  justice  may  render  judgment  upon  the  evi- 
dence already  before  him ;  which  he  may  do,  in  that  case. 

g  8009.  A  person  duly  notified  to  attend  as  a  juror,  who 
fails  to  attend,  or,  attending,  refuses  to  serve,  without  a 
reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  an- 
other person,  is  liable  to  the  same  fine,  to  be  imposed  and 
collected,  with  costs,  in  like  manner,  and  applied  to  the 
same  use,  as  is  prescribed  in  article  second  of  title  fourth  of 
this  chapter,  with  respect  to  a  person  subpoenaed  as  a 
witness,  and  not  attending,  or  attending  ana  refusing  to 
testify. 

TITLE  VL 

Judgment;  and  docketing  the^ame, 
%  8010.  Jndgment  bj  coofeesion.        |  8018.  Judgment  of  noosuit. 
*^*'  ^%d!^nif  ^'"'^'"^         W14.  Jadgment  upon  vodkl^ 
SOUL  Id.;  'when  Told.  **^ 
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$  8015.  Wlien  judgment  to  be  ren-       $  80Z0.  Judement    against    joint 
dered.  debton. 

8016.  Bemltting  part  of  Terdict^  aOKl.  Docketing  the  same;  ac- 

etc.  tion  thereupon. 

8017.  Tranecrtpt  of  judgment ;  8028.  Docketing    judgment    in 

docketing  the  eame.  another  county. 

8018.  Id.;      when     execution  8068.  Justice  may    give    trane- 

may  iasne  againat  per-  cript,  after  expiration 

ron.  of  nia  term. 

8019.  Id. ;  in  action  for  a  chattel     . 

§  8010<  A  Justice  of  the  peace  may  enter  a  judgment  >*  N'  ^i 
upon  the  confession  of  the  defendant,  in  any  case,  where     °   *•  jJJ 
the  amount  confessed  does  not  exceed  the  sum  of  five  hun- 
dred dollars,  with  such  a  st^  of  execution,  if  any,  as  is 
agreed  upon  by  the  parties  to  the  judgment. 

§  801 1*  A  judgment  upon  confession  shall  not  be  ren- 
dered, unless  the  following  requisites  are  complied  with : 

1.  The  defendant  must  personally  appear  before  the 
Justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  de: 
fendant,  and  filed  with  the  justice. 

8.  If  the  Judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  nuist  be  accompanied  with  the  afif- 
davit  of  the  defendant  and  of  the  plaintiff,  stating  that  the 
defendant  is  honestly  and  Justly  indebted  to  the  plaintiff  in 
the  sum  specified  therein,  oyer  and  above  all  Just  demands 
which  the  defendant  has  against  the  plaintiff :  and  that  the 
confession  is  not  made  or  taken  with  intent  to  defraud  any 
creditor. 

§  8018.  A  Judgment  confessed,  otherwise  than  as  pre- 
scribed inthe  last  section,  is  void,  as  against  every  person, 
except  a  purchaser  in  good  faith  of  property,  real  or  per- 
sonal, thereunder,  and  the  defendant makmg  Uie  confession. 

§  8018.  Judgment  of  nonsuit,  with  costs,  must  be  ren-   I  ^?^P^"'^ 
dered  against  a  plaintiff  prosecuting  an  action  before  a  "^ 
justice  of  the  peace,  in  either  of  the  following  cases : 

19  N  Y.  State  Bep.  296;  0  App.  Div.  175. 

1.  If  he  discontinues  or  withdraws  the  action. 

3.  If  he  fails  to  appear  within  one  hour  after  the  sum- 
mons is  returnable,  or  within  one  hour  after  the  time  to 
which  the  trial  has  been  adjourned. 

8.  If  he  is  nonsuited  upon  the  triaL 

%  8014.  Where  a  yerdict,  or  the  decision  of  the  justice 
upion  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
party,  the  justice  must  render  Judgment  against  the  adverse 
party  in  conformity  thereto,  with  costs,  except  as  is  other- 
wise speciaUy  prescribed  by  law. 

§  80 1 5.  "Wliere the  plaintiff  Is  nonsuited,  or  discontinues  ^  Hnn^m 
or  withdraws  the  action;   or    where  Judgment  is  con-  40 id. 468. 
fessed,  or  a  verdict  is  rendered  ;  or  where,  at  ibe  close  of  ^g^jJij^ij 
the  trial,  the  defendant  is  in  custody  ;  the  justice  must  ,  ^ 

forthwith  render  judgment,  and  enter  it  in  his  docket-book.  i4  Miac.ios. 
In  every  other  case,  he  must  render  judgment  and  enter  it  a  App.  dit. 
in  his  docket-book,  within  four  days  after  the  cause  has  been  ^* 
finally  submitted  to  binu 
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a^Ban,88S.       §  8016.  Where  a  verdict,  or  the  decision  of  the  justice 
i6Miac.6i6.  upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
party  for  a  sum  of  money,  the  prevailing  party  may  remit 
any  portion  thereof,  and  take  judgment  for  the  residue,    i 

11802,  Con.  §  8017.  [Am'd  lS9i.]  Ajasti<e  of  the  peace  who  ren- 
4^c^^^m.  ders  a  judgment,  except  in  an.  action  to  recover  a  chattel, 
4^iy.  ntK  Q,Q^^^  apon  the  application  of  the  party  in  whose  favor  the 
judgment  was  rendered,  and  the  payment  of  the  fee  therefor, 
deliver  to  him  a  transcript  of  the  judgment  The  county 
clerk  of  the  county  in  which  tbe  judgment  WfCS  rendered 
must, upon  the  presentation  of  the  transcript  and  payment  of 
the  fee  therefor,  if  within  six  years  after  the  rendering  there- 
of, indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  of- 
fice and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as 
prescribed  in  ariicle  third,  title  firat  of  chapter  eleven  of  this 
act  Thenceforth  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  mnst  be  enforced  ac- 
cordin^iy;  except  that  an  execution  can  be  issued  there- 
upon only  by  the  county  clerk,  as  prescribed  in  section 
thirty  hundred  and  forty-three  of  this  act,  and  that  the  judg- 
ment is  not  a  lien  upon,  and  can  not  be  enforced  against, 
real  property,  unless  it  is  for  twenty- five  dollars  or  more,  ex- 
clusive of  costs. 

|MM,  Con.  §  8018.  If  the  action,  in  which  the  judgment  is  ren- 
■oL  Act.  dered,  is  one  of  the  actions  spejcified  in  subdivision  first  or 
second,  of  section  two  thousand  eight  hundred  and  ninety- 
five  of  this  act,  or  if  an  order  of  arrest  was  granted,  and 
was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  and,  in  either  case,  if  the  defendant  is  a  male  per- 
son, the  justice  must  insert,  in  each  transcript  given  by 
him,  as  prescribed  in  the  last  section,  the  words,  "defend- 
ant liable  to  execution  against  his  person";  and  a  like  note 
must  also  be  made  in  the  docket  of  the  judgment,  made  by 
the  county  clerk. 

|18W,  Con.  §  8019.  A  justice  of  the  peace,  who  renders  judgment 
sol.  Act.  for  n  chattel,  which  has  been  delivered  to  tbe  unsuccessful 
parly,  or  for  the  value  thereof,  in  ca*?e  a  return  thereof  can- 
not be  had,  must,  where  the  value  exceeds  twenty-five 
dollars,  upon  the  application  of  the  party  in  whose  favor 
the  judgment  was  rendered,  and  payment  of  the  fee  there- 
for, deliver  to  him  a  transcript  of  the  judgment,  stating  the 
particulars  thereof.  The  county  clerk  of  the  coimty,  in 
which  the  judgment  was  rendered,  must,  upon  the  presenta- 
tion of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office, 
and  docket  the  judgment,  as  of  the  time  of  the  receipt  of 
the  transcript,  in  the  book  kept  by  him  for  that  purpoee,  as 
prescribed  m  article  Uiird  of  title  first  of  chapter  eleventh 
of  this  act,  and  must  also  enter  in  the  docket  tlie  particu- 
lars of  the  judgment,  as  stated  in  the  transcript  of  the  jus- 
tice. Thenceforth  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  must  be  enforced 
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accordindy ;  except  that  an  execution  can  be  issued  there- 
upon only  by  the  county  clerk,  as  prescribed  in  section 
three  thousand  and  forty-three  of  this  act. 

(§3020.  Where  an  action  is  brought  against  two  orHl888,lWB^ 
more  persons,  jointly  indebted  upon  contract,  and  the  sum-  ConaoLActi 
mons  IS  served  upon  one  or  more,  but  not  upon  all  of  them, 
if  the  plaiDtiif  recovers  Judgment,  it  must  be  entered 
a^inst  all,  in  the  mode  prescribed  in  section  one  thousand 
nine  nundred  and  thirty-two  of  this  act.  Sections  one 
thousand  nine  hundred  and  thirty-three,  one  thousand  nine 
hundred  and  thirty-four,  and  one  thousand  nine  hundred 
and  thirty  five  of  this  act  apply  to  such  a  judgment,  and  to 
each  execution  issued  thereupon ;  except  that,  where  the 
justice  or  the  county  clerk  issues  the  execution,  he  must 
make  the  indorsement  prescribed  in  section  one  thousand 
nine  hundred  and  thirty-f  our  of  this  act. 

§  8021.  The  justice  who  dves  a  transcript  of  a  judg-  $1308,  Cow 
ment,  taken  as  prescribed  in  the  last  section,  must  distinctly  '^^-  ^^^ 
designate,  in  the  transcript,  each  defendant  who  was  not 
summoned.  Thereupon  the  clerk,  who  dockets  the  judg- 
ment, must  make  in  the  docket,  under  or  opposite  the  name 
of  each  defendant  not  summoned,  an  entry,  as  prescribed 
in  section  one  thousand  nine  hundred  and  thirty-six  of  this 
act ;  and  the  provisious  of  that  section  apply  to  the  judg- 
ment so  docketed.  An  action,  upon  a  judgment  so  aock- 
eted,  can  be  maintained  in  a  justice's  court  against  the  de- 
fendants summoned,  only  in  a  like  case,  and  with  like 
effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defend- 
ants not  summoned,  as  prescribed  in  section  one  thousand 
nine  hundred  and  thirty -seven  of  this  act.  in  any  court 
having  jurisdiction  thereof  ;  and  the  plaintiff  is  entitled  to 
costs,  upon  recovering  final  judgment  therein,  where  the 
sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

§  3022.  The  clerk,  with  whom  a  transcript  given  by  a  1 1«J»  Can- 
justice  is  filed,  as  prescribed  in  either  of  the  foregoing  sec-  •^  •  ^^ 
tions  of  this  title,  must  furnish  to  any  person  applying 
therefor,  and  paying  the  fees  allowed  by  law,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his 
signature.  A  county  clerk,  to  whom  such  a  transcript  is 
presented,  must,  upon  payment  of  the  fees  therefor,  immedi- 
ately file  it,  and  docket  the  judgment  in  the  appropriate 
docket-book  kept  in  his  office,  in  like  manner  as  the  judg- 
ment was  docketiHi  by  the  first  county  clerk.  The  judg- 
ment, when  docketed  as  prescribed  in  this  section,  has  the 
like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county 
where  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice 
of  the  peace  of  that  county,  and  docketed  upon  filing  his 
transcript ;  except  that  where  an  application  for  leave  to 
issue  an  execution  is  necessary,  it  must  be  made  to  the 
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county  court   of  the   county  where  the   judgment  was 
rendered. 

g  8088.  A  justice  of  the  peace,  whose  term  of  office 
has  expired,  may  make  a  transoript  of  a  judgment  rendered 
by  him,  as  presmbed  in  either  oi  the  foregoing  aectiona  of 
this  title. 


TITLE  VIL 
ExectitionB, 


I  MH  When  Justice  may  ianie 

ezecntion. 
8GBS.  General  requisites  of  eie- 

cation. 
8080.  Execution  upon  Judgment 
for  money. 

8087.  Renewal  of  execution. 
8038.  Property  exempt  from  ex* 

ecutlon. 
8089L  Indorsement  of  leyy; 
notice  of  sale. 

8080.  Mode  of  levy  and  sale. 

8081.  Return  of  execution. 

8083.  Execution  against  the  per- 
son ;  Imprisonment  of 
judgment  debtor. 

8088.  When  Indgment  debtor  to 

be  dischar^d. 
•   8084.  Affidavit ;  discbarse. 
8086b  Penalty  for  not  ducbaig* 
ing. 


$  8086.  Affidavit  a  def enee  to  ac- 
tion for  eac^M. 

8087.  Discharge  not  to   affect 

Judgment 

8088.  Execution  upon  Judgment 

In  action  for  a  chattel . 

80B9L  A<^on  against  constable 
for  not  returning  execu- 
tion. 

80IOL  Constable  not  to  act  un- 
der execution  after  re- 
turn day. 

8041.  Action  against  constable 
for  money  collected. 

8049.  Duty  of  constable  whose 
term  of  office  has  ez* 
plred. 

8048.  Execution  upon  Judgment 
docketed  with  county 
cleik. 


M1890  1408,     §  3024.  At  any  time  within  five  years  after  entry  of  a 
SmsoilAct.  iudgment,  the  juslice  of  the  peace,  who  rendered  it,  being 
In  office,  may  issue  an  execution  thereupon,  unless  it  has 
been  docketed  in  tlie  county  clerk's  office. 

5  Misc.  683.  §3025*  An  execution,  issued  by  a  justice,  must  be 
84  Hun,  ifl«.  directed  generally  to  any  constable  of  the  same  county.  It 
must  intdligibly  describe  the  judgment,  stating  the  names 
of  the  parties  in  whose  faYor,  and  against  whom,  the  time 
when,  and  the  name  of  the  justice  by  whom,  the  judgment 
was  rendered  ;  and  it  must  oe  made  returnable  to  the  jus- 
tice, within  sixty  days  after  its  date. 

148N.T.  S93.  §  3026.  An  execution,  issued  upon  a  judgment  for  a 
sum  of  money,  must  specify,  in  the  body  thereof,  the  sum 
recovered,  and  the  sum  actually  due  upon  the  judgment  at 
the  date  of  the  execution  ;  and,  except  in  a  case  where 
special  provision  is  otherwise  made  by  law,  it  must,  sub- 
stantially, require  the  constable  to  satisfy  the  judgment, 
together  with  his  fees,  out  of  the  personal  property  of  the 
judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  executiou ;  and  to  briug  the  money 
before  the  juslice,  by  the  return  day  of  the  execution,  to 
be  rendered,  by  the  juslice,  to  the  party  who  recovered  the 
judgment.  If  the  judgment  was  recovered  against  a  male 
]pei8on,  in  either  of  the  actions  specified  in  suMiviaicm  first 
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or  second  of  lection  two  thousand  eight  hundred  and 
ninety-five  of  this  act ;  or  if  an  order  of  arrest  was  granted, 
and  was  executed,  in  a  case  specified  in  subdivision  third  of 
that  section,  the  execution  must  also  command  the  con* 
stable,  if  sufficient  i)ersonal  property  cannot  be  found  to 
satisy  the  judgment,  to  arrest  the  judgment  debtor,  and  to 
convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  the  judgment,  or  is  discharged  according  to  law. 
If  the  Judgment  was  rendered  in  an  action  to  recover  a 
penalty  or  forfeiture  given  by  a  statute  of  the  State,  the 
justice  must  indorse  upon  the  execution  a  reference  to  the 
statute,  as  prescribed  in  section  one  thousand  eight  hundred 
and  ninety-seven  of  this  act,  with  respect  to  a  copy  of  the 
sunmions. 

§  8087.  After  the  return,  wholly  or  partly  unsatisfied, 
of  an  execution,  issued  by  a  justice  of  the  peace,  he  may, 
from  time  to  time,  within  five  years  after  the  judgment  was 
Tendered,  issue  a  new  execution,  or  renew  the  former  exe- 
cution. An  execution  is  renewed  by  a  written  indorsement 
thereupon  to  that  effect,  signed  bv  the  justice,  and  dated 
upon  the  day  when  it  is  made.  If  part  of  the  execution 
has  been  satisfied,  the  indorsement  must  state  the  sum  re- ' 
maining  due.  !Each  indorsement  renews  the  execution  for 
sixty  days  from  the  date  thereof.  A  justice  whose  term 
of  office  has  expired  niay  thus  issue  or  renew  an  exe- 
cution. 

§  8028.  The  same  personal  property  is  exempt  from 
levy  and  sale,  by  virtue  of  an  execution  issued  bv  a  justice 
of  the  peace,  which  is  exempt  from  levy  ana  sale,  by 
virtue  of  an  execution  issued  out  of  the  supreme  court,  and 
in  the  like  cases,  and  under  the  same  circumstances,  as  - 
prescribed  in  sections  one  thousand  three  hundred  and 
eighty  nine,  one  thousand  three  hundred  and  ninety,  one 
thousand  three  hundred  and  ninety-one,  one  thousand  three 
hundred  and  ninety-two,  one  thousand  three  hundred  and 
ninety-Uiree,  and  one  thousand  three  hundred  and  ninety- 
four  of  this  act,  and  the  other  special  provisions  of  law, 
relating  to  such  an  exemption. 

§  8089.  A  constable,  who  lakes  persoxukl  property  into  ^^hhii^M 
his  custody,  by  virtue  of  an  execution,  must  mdorse  ui)on 
the  execution  the  time  of  levying  upon  it.  He  must  im- 
mediately post  conspicuously,  in  at  least  three  public  places 
of  the  city  or  town,  in  which  the  property  was  taken, 
written  or  printed  notices,  signed  by  him,  describing  the 
property,  and  specifying  the  place,  within  the  same  city  or 
town,  where,  and  the  time,  not  less  than  six  days  after  the 
posting,  when,  it  will  be  exposed  for  sale. 

g  8080.  The  provisions  of  sections  one  thousand  three 
hundred  and  eighty-four,  one  thousand  three  hundred  and 
eighty -five,  one  thousand  three  hundred  and  eighty-six,  one 
thousand  three  hundred  and  eighty-seven,  one  thousand 
four  hundred  and  five,  one  thousand  four  hundred  and 
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nine,  one  thousand  four  hundred  and  ten,  one  thousand 
four  hundred  and  eleven,  one  thousand  four  hundred  and 
twelve,  and  one  thousand  four  hundred  and  twenty-eight 
of  this  act,  substituting  the  constable  for  the  sheriff,  apply 
to  and  govern  the  levy  upon  and  sale  of  personal  property, 
by  virtue  of  an  execution  issued  by  a  justice  of  the  peace ; 
except  where  a  different  rule  is  prescribed  in  this  act. 

^§  3081.  The  constable  must  return  the  execution  to  the 
justice,  and  pay  to  him  the  amount  of  the  judgment,  with 
interest,  or  so  much  thereof  as  he  has  collected  ;  returning 
the  surplus,  if  any,  to  the  person  from  whose  property  it 
was  collected. 

§  8088.  For  want  of  sufficient  personal  property, 
whereon  to  levy,  the  constable  must,  if  the  execution  re- 
quires it,  arrest  the  judgment  debtor,  and  convey  him  to 
the  jail  of  the  county.  The  keeper  of  the  jail  must  there- 
upon keep  the  judgment  debtor  in  custody,  in  all  respects 
as  if  the  execution  was  issued  out  of  the  supreme  court, 
until  the  judgment  and  the  fees  of  the  constable  are  paid ; 
or  imtil  the  judgment  debtor  is  thence  discharged,  in  due 
course  of  law  ;  except  that  if  the  execution  has  an  indorse- 
ment, showing  that  the  judgment  was  rendered  in  an  action 
for  a  penalty  or  forfeiture,  given  by  a  statute  of  the  State, 
the  sheriff  shall  not  admit  the  judgment  debtor  to  the  liber- 
ties of  the  jail. 

g  8033.  [Am'd  1883.]  If  a  person  committed  to  jail  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  or 
out  of  the  municipal  court  of  Buffalo,  or  by  virtue  of  an 
execution  issued  by  a  county  clerk  on  a  transcript  of  a  judg- 
ment recovered  before  a  justice  of  the  peace,  or  in  the  said 
municipal  court  of  Buffalo,  has  a  family  within  the  state 
for  which  he  provides,  he  must  be  discharged,  after  re- 
maining in  custody,  either  with  or  without  being  admitted 
to  the  jail  liberties,  thirty  days ;  otherwise  he  most  be  dis- 
charged after  so  remaining  sixty  days. 

§  3034.  In  order  to  procure  a  discharge,  as  prescribed 
in  the  last  section,  the  prisoner  must  make,  and  deliver  to 
the  sheriff  or  jailor,  an  affidavit,  stating  the  facts  which  en- 
title him  thereto,  according  to  the  provisions  of  that  section. 
Upon  receiving  such  an  affidavit,  the  sheriff  or  jailor  must 
forthwith  discharge  the  prisoner  from  his  custody.  He 
must  thereupon  deliver  the  affidavit  to  the  clerk  of  the 
county,  who  must  file  it  in  his  office,  without  fee. 

§  3035.  A  sheriff  or  jailor,  who  refuses  to  discharce 
the  prisoner,  upon  receiving  such  an  affidavit,  forfeits 
twenty -five  dollars  for  each  day,  during  which  he  detains 
the  prisoutr ;  to  be  recovered  by  the  latter,  in  addition  to 
any  damages,  which  he  sustains  by  reason  of  the  false  im- 
prisonment. 

.  §  3036.  The  receipt  of  such  an  affidavit  is  a  defence^to 
an  action  brought  against  the  sheriff  or  Jailor,  by  reason  of 
the  prisoner's  discharge. 
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S  3087.  Notwithstandine  the  discharge  of  a  judgment 
debtor,  as  prescribed  in  the  last  four  sections,  the  judgment 
remains  valid  &s  against  his  property  ;  and  a  new  execu- 
tion may  be  issued  accordingly,  as  if  he  had  not  been  im« 
prisoneo. 

g  3088.  In  an  action  for  a  chattel,  the  possession  of  T7  Hon,  63a 
which  has  not  been  delivered  to  the  prevailmg  party,  an 
execution,  for  the  delivery  of  the  possession  thereof  to  him, 
as  well  as  for  any  damages  recovered  by  him.  may  be  issued 
by  the  justice  ;  unless  the  judgment  has  been  docketed  in 
the  county  clerk's  office,  as  prescribed  in  title  sixth  of  this 
chapter.  It  must  be  to  the  same  effect,  and  executed  in 
the  same  manner,  as  a  like  execution  issued  upon  a  judg- 
ment rendered  in  the  supreme  court ;  except  that  it  must  be 
directed  generally  to  any  constable  of  the  county  ;  and  that 
the  direction  to  satisfy  a  sum  of  money,  out  of  the  property 
of  the  judgment  debtor,  must  be  in  the  form  prescribed 
in  this  title  for  a  like  direction,  where  an  execution  is  issued 
by  a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of 
money. 

§  8089.  If  a  constable  fails  to  return  an  execution  with-  6  mim.  63i. 
ill  five  days  after  the  return  day  thereof,  the  party,  in 
whose  favor  it  was  issued,  may  recover,  in  an  action  against 
the  constable,  the  amount  of  the  execution,  if  it  was  issued 
upon  a  judgment  for  a  sum  of  money  ;  or  if  it  was  for  the 
delivery  of  the  possession  of  a  chattel,  the  value  of  the 
chattel,  as  specified  in  the  judgment,  together  with  the 
damages  and  costs  awarded  thereby  ;  and,  in  either  case, 
with  mterest  from  the  time  when  the  judgment  was  ren- 
dered. 

§  8040.  A  constable  shall  not  levy  upon  or  sell  prop- 
erty, or  arrest  a  defendant,  or  take  possession  of  a  chattd, 
by  virtue  of  an  execution,  after  the  time  limited  therein  for 
its  return,  unless  the  execution  has  been  renewed  ;  nor  shall 
he  do  any  act  under  a  renewed  execution,  after  the  expira- 
tion of  the  time  for  which  it  has  been  renewed. 

§  804 1 .  Where  money,  collected  by  a  constable  upon  an  5  Ml«o.  881 
execution,  is  not  paid  over  by  him  according  to  law,  any 
person  entitled  thereto  may  maintain  an  action  in  his  own 
name,  upon  the  instrument  of  security  given  by  the  con- 
stable and  his  sureties  ;  and  may  recover  therein  the  sum  so 
collected,  with  inteiest  from  the  time  when  it  was  col- 
lected, 

§  8048.  A  constable,  to  whom  an  execution  is  delivered, 
whose  term  of  office  expires  on  or  before  the  return  day 
thereof,  must  proceed  thereupon  in  the  same  manner,  as  if 
his  term  of  office  had  not  expired  ;  and  he  and  his  sureties 
are  liable  for  any  nesjlect  of  duty,  with  respect  to  the  exe- 
cution ;  or  for  money  collected  thereunder,  or  for  damages 
sustained  by  reason  of  any  act  done  by  the  constable,  touch- 
ing the  execution,  in  the  same  manner,  and  to  the  same 
extent,  as  i^  his  lerm  of  office  had  not  expired. 
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§  8048.  Where  a  Indgment,  rendered  by  a  justice  of  the 
peace,  has  been  docket^  with  a  county  clerk,  upon  the 
filing  either  of  a  transcript  from  the  justice's  docket,  or  of  a 
transcript  from  the  clerk's  docket  of  another  county,  the 
execution,  to  be  issued  thereupon  by  the  county  clerk,  must 
be  in  the  same  form,  and  executed  in  the  same  manner,  as  an 
execution  issued  upon  a  jud^ent  of  the  county  court ; 
except  as  otherwise  prescribed  m  section  one  thousand  three 
hundred  and  sixty -seven  of  this  act ;  and  except,  also,  that, 
where^  the  judgment  is  for  a  sum  less  than  twenty-five 
dollars,  exclusive  of  costs,  the  direction  to  satisfy  the  judg- 
ment out  of  the  real  property  of  the  judgment  debtor  must 
be  omitted.  In  that  case  the  provisions  of  this  act,  relating 
to  the  satisfaction  of  an  execution  out  qt  the  judgment 
debtor's  real  property,  are  not  applicable  theieta 

TITLE  VIIL 

Appeals, 

Abtxoui  1.  Appeals  generally. 

S.  Appeal  where  a  new  trial  is  not  had  in  th«  appellato 

court. 
8.  Appeal  for  a  new  trial  In  the  appellate  court. 

ARTICLE  FIRST, 
Appeals  generally. 


I  tOM.  Jiutlce's  Judgment  re- 
viewed hy  appeal. 

8045.  Who  may  appeal.  To 
what  coart  appeal  to  he 
taken. 

8010.  Appeal;  when  and  how 
taken. 

8047.  Seryice  of    notice    upon 

justice;   payment  of 
costs  and  fee. 

8048.  Service    of   notice    upon 

respondent. 

8049.  Amendment  when  al- 

lowed. 

8030.  Undertaking  to  stay  exe- 
cution upon  Judgment. 

8061.  Proceedings ;  how  stayed. 


S  8068.  Id. ;  when  justice  isdeftd^ 
etc. 

8053.  Betum. 

8064.  Id. ;  when  Justice  has  gone 
out  of  office. 

8036.  Further  return  ;  how  com- 
pelled. 

8056.  Id. ;  when  Justice  is  dead, 
etc. 

8057.  Proceedings  when  error  in 
fact  is  uleged. 

8056.  Restitution  upon  reversal. 

8060.  Setting  off  costs  and  re- 
covery. 

8000.  Certain  sums  may  be 
incladed  in  disoarse- 
ments. 

3061.  Judgment  roll. 

0  lOse.  456.  §  8044.  The  only  mode  of  reviewing  a  judgment,  ren- 
dered by  a  justice  of  the  peace  in  a  ciyil  action,  is  by  an 
appeal,  as  prescribed  in  this  title. 

84Hun,6B.  |  S045*  [Am'dlSdb,  amendment  io  take  ^ect  January  1, 
1896.]  An  appeal  may  be  taken  by  any  party  aggrieved  by 
the  judgment.  Except  where  the  judgment  is  rendered  by 
a  justice  of  the  peace  of  the  city  of  Buffalo,  the  appeal  must 
be  taken  to  the  county  court  of  the  county  where  the  judg- 
ment  was' rendered. 

10  Abb!  K.     §  3040.     [Am*d  1882.]     An  appeal  must  be  taken,  within 
C.  9S0.       *  twenty  days  after  the  entry  of  the  jud^ent  in  the  juatice's 
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docket ;  except  that,  where  a  defendant  appeals  from  a  S8  Han,  497. 
judgment  rendered  in  an  action,  wherein  he  did  not  appear  i^?^^'  ^^'^ 
and  the  summons  was  not  personally  served  upon  him,  the 
appeal  may  be  taken  within  twenty  days  after  the  personal 
service  upon  him,  on  the  part  of  the  plaintiff,  of  written 
notice  of  the  entry  of  the  judgment ;  but  not  after  the  ex- 
piration of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the 
juagment  was  rendered,  and  upon  the  respondent,  a  written 
notice  of  appeal,  subscribed  either  by  the  appellant  or  by 
his  attorney  m  the  appellate  court. 

§  8047.  Service  of  the  notice  of  appeal  upon  the  justice, 
must  be  made  by  delivering  it  to  him  personally,  or  to  his 
clerk,  appointed  pursuant  to  law ;  but  if  the  justice  is  dead, 
or  if  neither  he  nor  his  clerk  can,  after  reasonable  diligence, 
be  found  within  the  county,  service  of  the  notice  upon 
the  justice  may  be  made,  by  delivering  it  to  the  clerk  ol 
the  appellate  court.  Unless  the  justice  is  dead,  the  appel- 
lant must,  at  the  time  of  serving  the  notice,  pay  to  the  per- 
son to  whom  it  is  delivered  the  costs  of  the  action,  included 
in  the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of 
the  justice  for  making  the  return. 

§  8048.  Service  of  the  notice  of  appeal  upon  the 
respondent  may  be  made,  by  delivering  it,  in  any  part  of 
the  State,  to  the  respondent  personally,  or  in  one  of  the 
following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age 
and  discretion.  If  he  is  not  a  resident  of  the  county,  and 
the  person  who  appeared  as  his  attorney  upon  the  tnal  is  a 
resident  thereof,  it  may  be  served  upon  the  attorney,  either 
personally,  or  by  leaving  it  at  his  residence,  with  a  person  of 
suitable  age  ana  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
diligence,  upon  the  respondent  personally,  or  in  the  method 
prescribed  in  the  foregoing  subdivision,  the  notice  of  appeal 
may  be  served  upon  him,  by  delivering  it  to  the  clerk  oi  the 
appellate  court. 

§  8049.  Where  the  appellant,  seasonably  and  in  good  88HQn,497'. 
faith,  serves  the  notice  of  appeal,  upon  either  the  justice  or  piJsior 
the  respondent,  but  omits,  through  mistake,  inadvertence,  28id.  886. 
or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  6  Ci?.  Pro. 
any  other  act  necessary  toperfect  die  appeal,  the  appellate  |^*^  y 
court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its    suteBep. 
discretion,  permit  the  omission  to  be  supplied,  or  an  amend-  8i& 

ment  to  be  made,  upon  such  terms  as  justice  requires. 

19  N.  Y.  State  B«p.  390;  9  App.  DW.  175. 

§  8050.  If  the  appellant  desires  a  stay  of  execution,  he  ^  ^      ^ 
must  give  a  written  undertaking,  executed  by  one  or  more  gsg. 
sureties,  approved  by  the  justice  who  rendered  the  judg-  6  civ.  Pro. 
ment,  or  by  a  judge  of  tbe  appellate  court,  to  the  effect  JJ-  .    ^^ 
that,  if  the  appeal  is  dismissed  ;  or  if  judgment  is  rendered  48Han  aiw. 
against  the  appellant  in  the  appellate  court,  and  an  execu  * 
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tion  issued  thereupon  is  returned  wholly  or  partly  unsatis- 
fied ;  the  sureties  will  pay  the  amount  of  the  judgment,  or 
the  portion  thereof  remaining  unsatisfied,  not  exceeding  a 
sum,  specified  in  the  undert^ing,  which  must  be  at  lenst 
one  hundred  dollars,  and  not  less  than  twice  the  amount  of 
the  judgment ;  or,  if  the  judgment  in  the  justice's  court  is 
for  the  recovery  of  a  chattel,  that  the  sureties  will  pay  the 
sum  fixed  by  that  judgment  as  the  value  of  the  chattel,  to- 
gether with  the  damages,  if  any,  awarded  for  the  taking, 
withholding,  or  detention  thereof.  A  copy  of  the  under- 
taking, with  a  notice  of  the  delivery  thereof,  must  be  served 
with  the  notice  of  appeal,  and  in  like  manner.  Sec- 
tion one  thousand  three  hundred  and  thirty-five  of  this  act 
applies  to  such  an  undertaking. 

§  8051.  The  deliveiT  of  the  undertaking  to  the  justice 
or  to  his  clerk  appointed  pursuant  to  law,  and  service  of  a 
copy  thereof,  and  of  notice  of  the  delivery  thereof,  stay  the 
Issuing  of  an  execution  upon  the  judgment.  If  an  execu- 
tion has  been  issued,  the  service  of  a  copy  of  the  undertak- 
ing, certified  by  the  justice  or  the  clerk,  or  accompanied 
with  an  affidavit,  showinff  that  it  is  a  copy,  and  that  the 
original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

S  CiT.  Pro.     I  8052.  Where  the  justice  is  dead,  or  cannot,  with  due 
^^  diligence,  be  found  within  the  countv,  and  he  has  no  clerk. 

Appoint^  pursuant  to  law,  or  the  clerk  cannot,  with  due 
diligence,  be  found  within  the  county,  the  undertaking 
may  be  filed  with  the  clerk  of  the  appellate  court.  In  that 
case,  notice  of  the  filing  must  be  given  to  the  respondent, 
as  prescribed  in  section  three  thousand  and  forty-eight  of 
this  act,  for  service  of  a  notice  of  appeal  upon  him.  The 
filing  of  the  undertaking  has  the  same  effect,  as  the  delivery 
thereof  to  the  justice ;  and  a  copy  thereof,  certified  by  the 
county  clerk,  served  upon  the  officer  holding  an  execution, 
has  the  same  effect,  as  if  it  were  certified,  as  prescribed  in 
the  last  section. 

s  CiT.  Pro.     §  8058.  The  justice  must,  after  ten  and  within  thirty 

Sh     ma.  ^^^  from  the  service  of  the  notice  of  app^l,  and  the  pay- 

17  Mirc  866.  ^^^^  ^f  the  costs  and  fee,  as  prescribed  in  section  three 

'  thousand  and  forty-seven  of  this  act.  make  a  return  to  the  ap- 

Sellate  court,  annex  thereto  the  notice  of  appeal  and  the  un- 
ertaking,  if  any  has  been  delivered  to  him  or  to  his  clerk, 
and  file  me  same  with  the  clerk  of  the  appellate  court.  The 
return  must  contain  all  the  proceedings,  including  the  evi- 
dence and  the  judgment:  unless  the  appellant  has,  in  his 
notice  of  appeal,  demanded  a  new  trial,  in  a  case  where  he 
is  entitled  thereto,  as  prescribed  in  article  third  of  this  title. 
In  a  latter  case,  the  justice  mu^t  return  the  summons,  to- 
gether with  each  warrant  of  attachment,  order  of  arrest,  or 
requisition  to  replevy,  or  execution  ^ranted  by  him  In  the 
action,  with  the  proof  of  the  service  thereof  ;  the  pleadings 
or  copies  thereof ;  the  proceedings  upon  the  trial ;  and  tho 
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judement ;  with  a  brief  statement  of  the  amount  and  nature 
of  the  chdms  litigated  by  the  parties.  But  he  need  not  re- 
turn the  evidence^  or  any  part  thereof,  unless  he  is  required 
•o  to  do  by  the  special  order  of  the  appeUate  court. 

§  8054.  Where  the  justice  has  gone  out  of  office*  he 
must  nevertheless,  make  a  return  in  the  same  manner,  and 
his  return  has  the  same  effect,  as  if  he  remained  in  office. 

g  8055.  If  the  return  is  defective,  the  appellate  court 
may  direct  the  justice  to  make  a  further  or  amended  return, 
as  often  as  is  necessary.  The  appellate  court  may  com- 
pel the  justice,  by  attachment,  to  make  and  file  a  return^ 
or  a  further  or  amended  return.  The  court  is  always  open 
for  those  purposes.  Where  the  justice  has  removed  to 
another  county  of  the  State,  the  appellate  court  may  com- 
pel him  to  make  the  return,  as  if  he  was  still  within  the 
county  where  the  judgment  was  render^. 

§  3056.  If  the  justice  dies,  becomes  a  lunatic,  absconds,  «6  N.  T. 
removes  from  the  State,  or  otherwise  becomes  unable  to    State  Bej^ 
make  Uie  return,  the  appellate  court  may  receive  affidavits,  ^** 

or  examine  witnesses,  as  to  the  evidence  and  other  pro- 
ceedings taken,  and  the  judgment  rendered,  before  the 
iustice ;  and  may  determine  the  appeal,  as  if  a  return  had 
been  duly  made  by  the  justice. 

§  8067.  Where  an  appeal  is  founded  upon  an  error  in  fact  49  Hon,  bn. 
in  the  proceedmgB,  not  affecting  the  merits  of  the  action,  10  Hiso.  763. 
and  not  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  matter  upon  affidavits  ;  or,  in  its  discretion, 
upon  the  examination  of  witnesses  ;  or  in  both  methods. 

§  8068.  Where  the  judgment  of  the  justice  is  reversed  iwn.y.ms. 
or  modified,  the  appellate  court  may  make  or  compel  resti-  *•  Miic.4ao. 
tution  of  property  or  of  a  right,  lost  by  means  of  the  erro- 
neous jud^ent ;  but  not  so  as  to  affect  the  title  of  a  pur- 
chaser, in  good  faith  and  for  value,  of  property  fiold  by 
virtue  of  a  warrant  of  attachment  in  the  action,  or  an 
execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase- 
price  to  be  restored,  or  deposited  to  abide  the  event  of  the 
action,  as  justice  requires.  Six  days'  notice  of  an  applica- 
tion for  an  order  for  restitution  must  be  given  ;  and  if  the 
application  is  granted  before  judgment,  the  proper  direction 
may  be  included  therein. 

§  8059.  If,  upon  the  appeal,  a  sum  of  money  is  awarded 
to  one  party,  and  costs  are  awarded  to  the  aaverse  party, 
the  appellate  court  must  set  off  the  one  against  the  other, 
and  render  judgment  for  the  balance. 

§  8060.  Where  costs  are  awarded  to  the  appellant,  ho 
may  include,  in  the  disbursements  upon  the  appeal,  the 
costs  and  fee  paid  to  the  justice  upon  taking  the  appeal ; 
and,  where  the  judgment  rendered  b^  the  justice  was  against 
the  appellant,  he  may  also  include,  in  those  disbursements, 
the  costB  of  the  action,  before  the  justice,  which  he  would 
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ba^e  been  entitled  to  recoyer,  if  the  Jndgmeat  of  flie  justice 
had  been  in  his  favor. 

8  8061  .The  clerk,  immediately  after  entering  final 
judgment  upon  the  determination  of  an  appeal,  must  attach 
together  and  file  such  of  the  following  papers,  as  were 
used  upon  the  appeal ;  which  constitute  the  judgment-roll : 

1.  Tiie  return  of  the  justice,  or  a  certified  copy  thereof ; 
the  notice  of  appeal ;  and  the  undertaking,  if  any  hao  been 
given. 

2.  The  verdict,  report,  or  decision,  and  each  ofl^er,  if  any, 
made  as  prescribed  in  articla  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of 
every  order,  which  in  any  way  involves  the  merits,  or 
necessfully  afEects  the  judgment. 

ARTICLE  SECOND. 
Appbal  where   a  new   Trial  is  not   had  in  the 

APPELLATE  CoURT. 

$  aoOI.  Hearing  of  appeal ;  dis-  $  8065.  Id. ;    proceedings    befbre 

miseal  thereof.  jnstice. 

8068.  Jadgment.  8066.  Costs  ;  when  awaxded. 

8064.  When  new  trial  fn  jnetlce's  8067.  Amoant  of  costa. 
court  may  be  directed. 

MHow.Pr.'   §8062.    [ilm'd  1883, 1895,  arMndmeni  to  take  fjfecl  Janu- 
S1&.  ary  1,  1896.]    If  the  case  is  one  where  t)ie  appellant  is  not 

entitled  to,  or  has  not  demanded,  a  new  trial  in  the  appellate 
court,  OS  prescribed  in  section  thirty  hnndred  and  sixty-ei^t 
of  this  act,  the  respondent  may,  within  twenty  days  of  the 
service  on  him  of  the  notice  of  appeal  serve  ,npo^  the  appel- 
lant or  his  attorney  a  written  stipnlation  that  the  judgment 
appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  farther  steps 
shall  be  taken  in  snch  appeal,  except  to  enter  judgment  m 
pnrsnanoe  of  snoh  stipnlation  for  the  enforcement  thereof  ; 
in  case  such  stipnlation  shall  not  be  so  served,  the  appeal 
may  be  brought  to  a  hearing  in  the  appellate  court,  at  any 
term  thereof  at  which  such  an  appeal  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of 
not  less  than  eight  days.  It  must  be  placed  upon  the  calen- 
dar ;  and  must  oontinne  thereupon  without  farther  notice 
until  it  is  finally  disposed  of.  If  after  being  regularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hear, 
ing  before  the  end  of  the  second  term  thereafter,  at  which 
it  might  be  noticed  lor  hearing,  and  heard  the  court  moat 
dismiss  the  appeal,  unlesa  it  directs  the  saine  to  be  con* 
tinuiedt  for  cause  shown. 

I8N.  T.  §3068-    lAm*d  1893.]    In  a  case  specified  in  the  last 

state  Rep.  section  the  appeal  must  be  beurd  upon  the  original  papers, 

•w.  or  a  certified  opy  thereof  aud  a  copy  or  copies  thereof  need 

??"^*S'*  ^^^  ^®  furnished  for  the  use  of  the  c  )urt.    The  appellate 

618^^       '^^^'^"^^^ '^^^^'^J^^Sment  according  to  the  justioe  of  the 


u 


§§  3064-3067       IN  JUSTICES*  OOUBTS.  399 

ease,  without  regard  to  techQical  errors  or  defects,  vhioh  do 
not  affect  the  merits.  It  may  affirm  or  reverse  the  jadgment 
of  the  justice,  in  whole  or  in  part,  and  as  to  any  or  all  of  the 
pavties,  and  ior  errors  of  law  or  of  fact.  When  the  appeal 
is  to  the  county  court  of  Kings  county,  said  court  may,  up- 
on its  reversal  of  a  j adgmenC  order  anew  triiil  before  the 
same  justice  or  before  another  justice  of  the  same  county  to 
he  designated  in  the  order,  and  at  a  time  and  place  to  be 
specified  in  the  order,  and  in  such  a  cnse  the  costs  of  the  ap- 
peal shall  be  in  the  discretion  of  the  appellate  court. 

g  8064.  If  the  appeal  is  taken  by  a  defendant,  who  e  cir.  i* 
failed  to  appear  before  the  justice,  either  upon  the  return  180. 
of  the  summons,  or  at  the  time  to  which  the  trial  of  ^^e^^^i-j. 
action  was  adjourned ;  and  he  shows,  bv  affidavit  or  other-  5^|^  sis. 
wise,  that  manifest  injustice  has  been  aone,  and  renders  a  as  Hon,  I86b 
satisfactory  excuse  for  his  default;  the  appellate  court  may ,  '  ^v»-  i>iv 
in  its  discretion,  set  aside  the  judgment  appealed  from,  or  f7'j||M  m| 
stay  proceedings  thereunder,  ana  by  order  direct  a  new 
trial,  before  the  same  justice,  or  before  another  justice  of 
the  same  county,  designated  in  the  order,  at  such  a  time 
and  place,  specified  in  the  order,  and  upon  such  tenns«  as  it 
deems  proper. 

§  8065-  [ilm'dl893.]  Where  a  new  trial  is  directed  be- 
fore a  justice  as  presicribed  in  the  last  two  sections,  the  par- 
ties must  appear  before  him  at  the  time  and  place  Hpecified 
in  the  order  of  the  appellate  court,  without  service  of  any 
notice  or  of  a  copy  of  the  order.  Thereupon  the  like  pro- 
ceecUogs  must  be  had  in  the  action,  as  upon  the  return  of  a 
summons  personally  served. 

§  8066.  Upon  an  appeal  provided  for  in  this  article,  the 
award  of  costs  is  regulated  as  follows : 

1.  If  the  appeal  is  dismissed,  because  neither  partv  brings 
it  to  a  heariog,  as  prescribed  in  this  article,  costs  shall  not 
be  awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not 
affecting  the  merits ;  or  if  a  new  trial  is  directed,  before 
the  same  or  another  justice,  as  prescribed  in  this  article  ; 
the  costs  of  the  appeal  are  in  the  discretion  of  the  appellate 
court 

8.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to 
the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to 
the  appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or 
such  a  part  thereof,  as  to  the  appellate  court  seems  just, 
not  exceeding  ten  dollars,  besides  disbursements,  may  be 
awarded  to  either  party. 

g  8067.  Upon  an  appeal,  provided  for  in  this  article,  9  Ulfc.  4M. 
costs,  when  awarded,  must  be  as  follows,  besides  disburse* 
ments : 

To  the  appellant,  upon  reversal,  thirty  dollars. 

To  the  respondent,  upon  affirmance,  twenty-five  dollan. 
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ARTICLE  THIRD. 
Appeal  fob  a  kew  Trial  in  the  appellate  Coubt. 

S  8066.  When  appellant  maj  de-  $  3071.  Proceedings  in   appellate 

mand  new  trial  in  ap-  court, 

pellate  court  8072.  Offer  to  compromise  after 

8069.  Undertaking  to  be  given.  return. 

8070.  Offer  to  compromisie  be-  8078.  Amonnt  of  coets. 

fore  return. 

64  How.  Pr.      §  3068*  lAm*d  1893. J  Where  an  issae  of  faot  or  an  issne 
615.  of  law  was  joined  before Itho  jnstioe  and  the  Bum  for  which 

ift^sTfif'  j^^^'®'^^  '^^B  demanded  by  either  party  in  his  pleadings 
OTHnnl-.  exceeds  fifty  dollars,  or,  where  in  an  action  to  recoyer  a 
'  *  chattel,  the  value  of  the  property  as  fixed,  together  with 
the  damages  recovered,  it  any,  exceeds  fif.y  dollars,  the 
appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  c  )Tirt  of  Kings  county,  demand  a 
new  trial  in  the  appellate  conrt;  and  thereupon  he  is  en- 
titled thereto,  whether  the  defendant  was  or  wns  i.ot  pres- 
ent at  tbe  trial.  An  appeal  from  a  judgment  of  a  justice's 
conrt  or  by  a  justice  of  the  peace  in  the  city  of  Brooklyn, 
or  any  of  tiie  towns  in  the  county  of  Kinr^s  must  be  t-i'en 
and  disposed  of  In  the  manner  prf^scribed  in  articles 
first  and  second  of  this  chapter  and  title,  and  not  otherwise. 

6  Civ.  Pro.  §  8069.  To  render  such  an  appeal  effectual,  the  appel- 
81.  lant  must,  at  the  time  of  the  service  of  the  notice  of  appeal 

upon  the  justice,  give  the  undertaking  required,  by  this 
title,  to  stay  the  execution  of  the  judgment 

15  Week.       §  8070.     [Am'd  1885, 1895,  amendtMni  to  take  effeet  Septem- 

Sl^nn'64R  ^**'  ^'  ^^^^'^    Upon  an  appeal,  provided  for  in  this  article. 

81  Id.  898.  '  from  a  judgment  for  a  sum  of  money  only,  either  party  may, 

88  Id.'  S84.     within  fifteen  days  after  service  of  the  notice  of  appeal,  serve 

^1 1^-  ^     upon  the  adverse  party,  or  upon  his  attorney,  a  written  offer 

84  N.  Y.       ^^  allow  judgment  to  be  rendered  in  the  appellate  courts  in 

State  Rq>.  favor  of  either  party,  for  a  specified  sum.    If  the  offer  is  not 

9uL  accepted,  it  can  not  be  proved  upon  the  trial.    If  the  party, 

33P  27. Y.  656.  within  ten  days  after  service  of  the  offer  upon  him,  serves 

7a  H ''^895  ^P*^"^  ^®  party  making  the  same  or  upon  his  attorney,  writ- 

**•        ten  notice  that  he  accepts  the  offer,  he  must  file  it,  with  an 

88  Hon.  219.  affidavit  of  service  of  the  notice  of  acceptance,  with  the  clerk 

of  the  appellate  court,  who  therenpon  must  enter  judgment 

89  Hun,  ao7.  accordingly.  Where  an  offer  is  made  as  above  provided,  the 
148  N.T.389{  party  refusing  to  accept  the  same  shall  be  liable  for  costs  of 
6  Apy.  DiT.  the  appeal,  unless  the  recovery  shall  be  more  favorable  to  him 
221.  than  the  sum  offered.    If  neither  party  makes  an  offer,  as 

provided  heroin,  the  party  in  whose  £avor  the  verdict,  report 
or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded 
according  to  the  provisions  of  this  section  shall  be  in 
amounts  provided  in  section  three  thousand  and  seventy- 
three  of  this  article. 

§  8071.  Upon  an  appeal,  provided  for  in  this  article, 
<  ioh}.  90A  after  the  expiration  of  ten  days  from  the  time  of  filing  tiie 
88  Hon,  219  justice's  return,  the  action  is  deemed  an  action  at  issue  in 
the  appellate"  court ;  and  all  the  proceedings  therein,  in- 
cluding the  entry,  enforcement,  and  review  of  the  judg- 
ment, are  the  same,  as  if  the  action  had  been  oommeoced 
in  the  appellate  court,  except  as  otherwise  specially  pre- 
scribed In  this  chapter. 
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§  8072.    Either  party  may,  at  any  time  after  the  nc;ioo   •*|?:3'ti^ 
is  deemed  at  issue  ia  the  appellare  court,  and  before  the  jS5* 

trial,  serve  upoo  the  adverse  party,  a  written  offer  to  allow  88  Hon,  2l»' 
judgment  to  be  taken  against  him,  for  a  sum,  or  property, 
or  to  the  effect  therein  specified,  with  or  without  costs.  If 
there  are  two  or  more  defendants,  and  the  action  can  be 
severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken; 
and,  if  it  is  accepted,  the  action  becomes  severed,  and  may 
proceed  against  the  other  defendants,  as  if  it  had  been  orig- 
mally  commenced  against  them  only.  If  the  party  receiv- 
ing the  offer,  within  ten  days  thereafter,  serves  upon  the 
adverse  party,  notice  that  he  accepts  it,  he  maT  file  it,  with 
proof  of  acceptance  ;  and  thereupon  the  clerk  must  enter 
judgment  accordingly.  If  the  offer  is  not  thus  accepted,  it 
cannot  be  proved  upon  the  trial ;  and  if  the  parly,  to  whom 
it  was  maae,  fails  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs  from  the  time  of  the  offer,  but  must 
pay  costs  from  that  time. 

§  8078.    Upon  an  appeal,  provided  for  in  this  article,  sOHun,  SM 
costs,  when  awarded,  must  be  as  follows,  besides  disburse*  ^  Hqd.  51. 

imyita  ;  16  Hiflo.  331 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case^ 
fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  la 
regularly  on  the  calendar,  excluding  the  term,  at  which  it 
is  tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

TITLE  IX. 

C08t8, 

%  8074.  When  preyailing  partr  to  \  8078.  Taxation  of  coBts. 

recover   costs.       What  9070.  Increased  costs, 

costs  allowed.  8060.  Costs  on    jadsment    for 

8075.  When    neither    party  to  one  or  more  oefendanta. 

recover  coBt£!.  9061.  Costs  wrouf^nlly  collect- 

8076.  Amount  of  coete  limited.  ed   may  be    recovered 

8077.  Costs  upon  demurrer.  back. 

§  8074.  Except  as  otherwise  specially  prescribed  by 
law,  a  party  who  recovers  judgment  in  an  action  in  a  jus- 
tice's court,  is  entitled  to  costs  ;  which  must  l)e  includea  in 
the  judgment  Costs  consist  of  the  fees,  allowed  by  law, 
for  services  necessarily  rendered  in  the  action,  at  the  request 
of  the  party  entitled  to  costs,  or  paid  by  him,  as  prescribed 
by  law  ;  and  of  such  other  expenses,  as  a  party  is  entitled 
to  include  in  his  costs,  by  express  provision  of  law. 

g  8075.  In  either  oi  the  following  ca.ses,  costs  shall 
not  be  awarded  to  either  party,  but  each  party  must  pay 
bis  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of 
the  justice  for  more  than  one  hour,  after  the  summons  is 
returnable,  or  after  the  time  to  which  the  trial  has  been  ad* 
joumed. 
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2.  Where  the  Justice  is  disqualified,  for  a  reason  speci- 
fied in  section  forty-six  of  this  act. 

8.  Where  the  action  is  discontinued,  upon  the  ground 
that  the  defendant  is  an  infant,  for  whom  a  guardian  ad  li- 
tem has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where 
the  plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the 
value  thereof,  and  the  defendant  also  recovers  a  chattel,  or 
part  of  a  chattel,  which  has  been  replevied  and  delivered  to 
the  plaintiff,  or  the  value  thereof.  The  plaintiff  is  entitled 
to  costs,  where  both  parties  recover,  as  specified  in  this  sub- 
divlsion,  unless  the  chattel,  for  which  the  defendant  re- 
covers, has  been  replevied  and  delivered  to  the  plaintiff* 

^  8076.  [Arn'd  1895,  amendmmi  to  take  effect  SepUmber  1, 
1895.]  The.snm  to  be  awarded,  as  costs,  to  the  prevailing 
party,  exoept  where  it  is  otherwise  specially  prescribed  by 
law,  is  limited  as  follow  s: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  wit- 
nesses, where,  npon  the  trial  of  an  issue  of  fact  or  of  law, 
either  party  recovers  damages  to  the  amount  of  fifty  dollars 
or  more,  or  one  or  more  chattels,  the  value  of  which,  as 
fixed,  together  with  the  damages,  if  any,  amounts  to  fifty 
dollars  or  more ;  or,  where,  if  the  defendant  recovers  judg- 
ment, the  sum,  for  which  the  plaintiff  demanded  judgment, 
was  fifty  dollars  or  more,  or  the  value  of  all  the  chattels,  to 
recover  which  the  action  was  brought,  was  stated  in  the 
complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  be- 
sides the  fees  of  witnesses  attending  from  another  county. 
But  the  prevailini^  party  is  entitled,  in  addition  to  the  sum 
speci6ed  in  this  soction,  to  the  fees  and  expenses  allowed  by 
law,  for  a  commission  issued  to  examine  a  witness  not 
residing  in  the  county  or  in  an  adjoining  county;  and  for 
each  adjournment  exceeding  one,  which  was  granted  upon 
the  application  of  the  party  against  whom  the  judgment  is 
rendered. 

Ji  8077.  Where  judgment  is  rendered  upon  the  trial  of 
emurrer,  the  costs  of  the  trial  must  be  included  therein  ; 
otherwise  costs  are  not  allowed  upon  the  trial  of  a  demurrer. 

§  8078.  Where  a  justice  renders  a  judgment,  he  must 
specify,  in  his  docket-book,  the  items  of  costs,  which  were 
allowed  by  him.  Before  any  item  of  costs  is  thus  allowed, 
other  than  a  fee  to  the  justice,  or  to  a  juror  or  witness  who 
attended,  or  to  a  constable  who  has  certified  the  amount  of 
his  fee,  upon  a  paper  filed  with  the  justice,  the  party  must 
show,  by  his  oath,  or  that  of  his  attorney,  to  the  satisfaction  ij 
of  .ih'b  justice,  that  the  item  was  actually  and  legally  paid 
or  incurred. 

§  8079.  Increased  costs  must  be  awarded  in  favor  of 
the  defendant,  in  an  action  in  a  justice's  court,  in  a  case, 
and  increased  at  the  rate,  specified  in  section  three  thousand 
two  hundred  and  fifty-eight  of  this  act. 
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§  8080.  In  an  action  against  two  or  more  defendants, 
not  united  in  interest,  who  make  separate  defences  by  sep- 
arate answers,  if  the  plaintiff  fails  to  recover  judgment 
against  all,  the  justice  must  award  costs  to  Uiose  who  have 
judgment  in  their  favor. 

§  8081.  Where  a  justice  includes  in  a  judgment  a 
greater  amount  of  costs  tban  is  allowed  by  law,  or  an  im- 
proper item  of  costs  or  fees,  and  the  same  is  collected ;  the 
person  from  whom  it  was  collected  may,  notwithstanding 
the  judgment,  recover  from  the  justice  who  has  received  n 
the  amount  thereof,  with  interest 

TITLE  X. 

Actum  or  tpeeidl  proceeding,  relating  to  an  animal  Hraying 

upon  the  highway, 

f  8062.  Action  againtt  penon  suf-      {  8101. 

fering  animajs  to  stray. 
8068.  Penalties  to  be  recovered. 
8061.  Certain   offlcers  to  seize  81Q9L 

animals  straying. 
8085.  When  private  person  may 

seize  sach  animals.  8108^ 

8066.  Officer  or  person  seizing  8101 

to  present  petition.  8106. 

8067.  Precept  thereapon. 

8068.  Id.;  how  served. 
8080.  Proof  of  service  of  pre-         8106. 

cept. 

8090.  Answer;  trial.  8107. 

8091.  Decision  in  favor  of  peti- 

tioner :  warrant  to  sell;  8106. 

execution  thereof. 

8008.  Application  of  proceeds  of  8100. 

sale. 

8006.  Disposition  of  snrplns. 

8004.  Id.;  when  no  claim  mado 

within  a  year.  8110. 

8098.  Order  npon  claim  for  snr- 
plns :  appeal  therefrom. 

8090.  Proceedines  npon  decis-  8111. 

ion  in  favor  of  person 
answering.  81  IS. 

8097.  Demand  of  possession  be- 
fore trial.    Proceedings  8118. 
thereupon. 

8096.  Id.;  when  animal  wllfnlly 

set  at  large  by  third  per-  8114. 

son. 

8000.  Action  by  owner  in  such  811S. 

a  case. 

8100.  Action  by  petitioner  and 
by  officer. 

§  8082.  Any  person,  who  suffers  or  permits  one  or 
more  cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or 
goats,  to  run  at  large,  or  to  be  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place,  elsewhere  than  in 
a  city,  incurs,  therebv  the  penalty  or  penalties  specified  in 
tiie  next  section;  and  any  resident  of  the  town,  or  the  offl* 
cer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of 
the  poor«  as  prescribed  in  section  two  thousand  eight  hun* 


Demand  of  poesessiaii 
after  llnal  order  and  be- 
fore sale. 

Order  npon  demand  of 
possession ;  appeal  thers- 
from. 

Id.;  stay  of  proceedings. 

Appeal  from  final  order. 

la.;  by  claimant;  stay  of 
proceedings  and  deliv* 
ery  of  poneaslon. 

Proceedings  upon  afflim> 
anoe. 

Limitatfon  of  action  for 
seizing  animals. 

Certain  actions  cannot  be 
maintained. 

Where  several  animals  ar» 
trespassing,  damages 
are  entire.  Proceed* 
ings  in  such  cases. 

Proceedings  in  othmr 
cases,  where  there  are 
different  owners. 

Surplus,  where  there  are 

different  owners. 
When  one  action,  etc.,  in* 
persedee  any  other. 

!^hts  of  officer  when  pri- 
vate person  fails  to 
prosecute. 

Person  having  a  special 
property  deemed  owner. 

A^nt  mav  act  for  Us 
principaL 
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dred  and  seventy-five  of  this  act,  or  the  overseer  or  super- 
intendent of  the  poor  of  the  town  or  district,  in  which  one 
or  more  of  those  animals  are  found  so  running  at  large, 
herded,  or  pastured,  Tnay  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover 
the  penalty  or  penalties  so  incurred.  Where  the  action  is 
brought  by  a  private  person,  the  justice  must  pay  the  pro- 
ceeds of  an  execution,  issued  upon  a  judgment  therein  in 
favor  of  the  plaintiff,  after  deducting  Uie  costs,  to  the 
officer,  who  might  have  brought  the  action,  as  prescribed 
in  tills  section,  to  be  applied  by  him  to  the  support  of  the 
poor  within  his  town  or  district 

§  8088.  If  the  plaintiff  recovers  Judgment,  in  an  action 
brought  as  prescrioed  in  the  last  section,  the  Justice  must 
awara  to  him  the  following  sums,  by  way  of  penalties,  be- 
flddes  the  costs  of  the  action: 

1*  For  each  horse,  colt,  ass,  mule,  swine,  bull,  oz,  cow, 
or  calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in 
one  action,  although  it  exceeds  the  sum,  for  which  a  Jus- 
tice can  render  a  judgment  in  an  ordinary  acticm. 

§  8084.  Where  one  or  more  cattle,  horses,  colts,  asses, 
mules,  swine,  sheep,  or  goats  are  found  running  at  large, 
or  being  herded  or  pastured,  in  a  public  street,  highway, 
park,  or  place,  elsewhere  than-  in  a  city,  the  overseer  of 
ni^hways  of  the  road  district,  or,  if  they  are  so  found 
'Within  an  incorporated  village,  the  street  commissioner 
thereof,  having  personal  knowledge  or  being  notified  of 
the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possession,  until  disposed  of  as 
prescribed  in  the  following  sections'  of  this  title. 

§  8085.  Anv  person  may  seize  one  or  more  Anlmitliy 
specified  in  the  last  section,  then  running  at  large,  or  being 
berded  or  pastured,  in  a  public  street,  highway,  park,  or 
place,  elsewhere  than  in  a  city,  bordering  upon  r^  prop- 
erty owned  or  occupied  by  him ;  or  then  trespassing  upon 
real  property  so  owned  or  occupied,  having  entered  there- 
upon from  such  a  public  street,  highway,  park,  or  place. 
The  person  making  the  seizure,  must  keep  the  animal  or 
animals  seized  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

§  8086.  An  officer  or  other  person,  who  seizes  an  ani- 
mal or  animals,  as  prescribed  in  either  of  the  last  two  sec- 
tions, must  immediately  file,  with  a  justice  of  the  peace  of 
the  town  in  which  the  seizure  was  made,  a  written  petition, 
verified  by  his  oath  ;  setting  forth  the  facta,  which  bring 
the  case  within  either  of  those  sections ;  briefly  describing 
the  animal  or  animals  seized  ;  stating  either  the  name  m 
the  owner,  or  that  his  name  is  not  known  to  the  petitioner, 
and  cannot  be  ascertained  by  him  with  reasonable  dUi- 
genoe;  and  praying  for  a  final  order,  directing  the  sale  of 
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the  animal  or  animalf  seized,  and  the  application  of  the 
proceeds  thereof,  as  prescribed  in  this  title.  Where  the 
petition  alleges,  that  any  animal  or  animals  seized,  were 
then  trespassing  upon  real  property  owned  or  occupied  bv 
the  petitioner,  it  must  state  the  amount  of  the  damages,  if 
any,  which  the  petitioner  has  sustained  thereby.  In  Uiat 
case,  the  decision  of  the  justice,  or,  where  the  issues  are 
tried  by  a  jury,  the  verdict,  must  fijE  the  amount  of  the 
damages. 

§  8087.  Upon  the  presentation  of  the  petition,  the 
justice  must  issue  a  p/ecept  under  his  hand  ;  directed  to  the 
owner,  if  his  name  is  stated  in  the  petition,  or,  if  it  is  not 
so  stated,  directed  generally  to  all  persons  having  any  in- 
terest in  the  animal  or  ammals  seized ;  briefly  reciting  the 
substance  of  the  petition ;  describing  the  aLimal  or  ani- 
mals seized,  and  requiring  the  person  or  persons,  to  whom 
the  precept  is  directed,  to  show  cause  before  the  justice,  at 
a  time  and  place  specified  therein,  not  less  than  ten  nor 
more  than  twenty  days,  after  the  issuing  of  the  precept, 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  8088.  The  precept  must  be  served  upon  the  x)er8on, 
to  whom  it  is  directed  by  his  name,  within  the  same  time, 
and  in  like  manner  as  a  summons  is  required  to  be  served* 
as  prescribed  in  section  two  thousand  nine  hundred  and  ten 
of  this  act.  Where  it  is  directed  generally  to  all  person?, 
having  an  interest  in  the  animal  or  animals  seized,  it  maj 
be  served  by  a  constable  of  the  town,  or  by  an  elector  there- 
of, specially  authorized  so  to  do  by  a  wntten  indorsement 
upon  the  precept,  under  the  hand  of  the  justice,  by  posting 
a  copy  thereof  in  at  least  six  public  and  conspicuous 
places  in  the  tovm  where  the  seizure  was  made ;  one  of 
which  places  must  be  the  nearest  district  school  house,  or, 
if  the  seizure  was  made  within  an  incorporated  village, 
having  schools  in  charge  of  a  board  of  education,  a  buud- 
ing  in  which  such  a  school  is  kept.  Each  copy  must  be  so 
posted,  within  two  days  after  the  precept  is  issued.  Where 
the  precept  is  directed  to  a  person  by  his  name,  and  proof 
is  made,  by  affidavit,  to  the  satisfaction  of  the  justice,  that 
it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  be- 
fore the  return  day  thereof,  the  justice  may,  by  a  written 
order,  direct  that  service  thereof  be  made,  by  posting 
copies  thereof,  at  least  five  days  before  the  return  day.  as 
prescribed  in  this  section;  in  which  case,  service  thereof 
may  be  made  accordingly. 

§  8089.  At  the  place  where  the  precept  is  returnable, 
and  at  the  expiration  of  the  time  specified  in  section  two 
thousand  eight  hundred  and  ninety-three  of  this  act,  the  pe- 
titioner must,  unless  the  precept  is  directed  to  a  person  oy 
his  name,  and  he  appears,  furnish  proof  of  the  service  ca 
the  precept,  as  prescribed  in  the  last  section.  If  it  was 
serv^  by  a  constable,  either  personally  or  by  posting,  his 
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written  return  upon  the  precept  is  sufficient  proof  of  the 
facts  relating  to  the  service,  as  stated  therein.  If  it  was 
served  by  a  private  person,  proof  of  service  must  be  made 
bj  affidavit. 

g  8090.  The  owner,  or  a  person  having  an  interest  in 
any  animal  seized,  may  appear  upon  the  return  of  the  pre- 
cept, and  thereby  make  himself  a  party  to  the  special  pro- 
ceeding. The  person  so  appearing  may,  upon  the  return 
of  the  precept,  tile  a  written  answer,  subscribed  by  him  or 
his  attorney,  and  verified  by  the  oath  of  the  person  sub- 
scribing it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the 
petition.  His  answer  must  also  set  forth  his  interest  in  the 
animal  or  animals  seized.  The  subsequent  proceedings 
must  be  the  same  as  in  an  action  in  a  justice's  court 
wherein  an  issue  of  fact  has  been  joined,  except  as  other- 
wise specially  prescribed  in  this  title. 

§8091.  If  no  person  appears  and  answers,  or  if  the 
decision  of  the  justice,  or  the  verdict  of  the  jury,  where  th« 
issues  were  tried  by  a  jury,  is  in  favor  of  the  petitioner,  the 
justice  must  make  a  final  order,  directing  the  sale  of  the ' 
animal  or  animals  seized,  and  the  application  of  the  pro- 
ceeds thereof,  as  prescribed  in  this  title.  Thereupon  the 
justice  must  issue  a  warrant,  under  his  hand,  directed 
generally  to  any  constable  of  the  county,  commanding  him 
to  sell  the  aaimal  or  animals  seized,  at  public  auction,  for 
the  best  price  which  he  can  obtain  therefor  ;  and  to  make 
return  thereof  to  the  justice,  at  a  time  and  place  therein 
apecified,  not  less  tnan  ten  nor  more  than  twenty 
days  thereafter.  The  sale  must  be  made  upon  the  like 
notice,  and  in  like  manner,  as  a  sale  of  property,  by  virtue 
of  an  execution  issued  by  a  justice  of  the  peace  ;  and  the 
constable  must  make  return,  as -required  by  the  warrant, 
and  must  pay  the  proceeds  of  the  sale  to  the  iustice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for 
the  collection  of  such  an  execution^ 

§  8098.  The  justice  must  apply  the  proceeds  of  the 
sale  as  follows : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by 
the  justice,  at  the  same  rates  as  the  costs  of  an  action 
brought  before  him,  including  the  justice's  fees  in  such  an 
action  ;  and  also  the  fees  for  the  service  of  the  precept, 
either  personally  or  by  posting,  at  the  rate  allowed  by  law 
for  personal  service  of  a  summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  be  may  retain, 
to  his  own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

8.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  officer,  or  other  person  making  the  seizure,  the  follow- 
ing fees,  for  the  seizure  of  each  animal  seized  and  sold,  to 
wil :  one  dollar  for  each  horse,  colt,  ass,  or  mule ;  fifty 
cents  for  each  bull,  ox,  cow,  or  calf ;  and  twenty-five  cents 
for  each  goat,  sheep,  or  swine ;  together  with  a  reasonable 
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compensation,  fixed '  by  him,  for  the  dare  and  keephig  of 
each  animal,  from  the  time  of  the  seizure  to  the  time  of  the 
sale ;  and,  also,  -where  any  animal  sold  was  seisEed,  while 
trespassing  upon  real  property  owned  or  ocdupied  by  the 
petitioner,  the  damages  sustained  by  Uie  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  jus- 
tice, or  the  Terdict  of  the  jury,  upon  which  the  final  order 
was  made. 

4.  Out  of  the  remainder  of  the  proceedB,  he  must  pay  to 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-five  of  this  act,  the  following 

Eenalties,  to  wit :  five  dollars  for  each  horse,  colt,  ass,  mule, 
ull,  ox,  cow,  calf,  or  swine,  seized  and  sold ;  and  one 
dollar  for  each  sheep  or  goat,  seized  and  sold ;  which 
penalties  must  be  received  b^  the  officer,  for  the  benefit  of 
the  poor  of  his  town  or  district 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the 
person  or  persons  entitled  thereto,  as  prescribed  in  the  fol- 
lowing sections  of  this  title 

§  8098.  Any  person  may,  within  ten  days  after  the 
return  of  the  warrant,  file,  with  the  justice,  a  written  claim 
to  the  surplus  of  the  proceeds  of  the  sale,  or  to  any  j^art 
thereof.  On  the  eleventh  day  after  the  return,  or.  If  it  is  a 
Sunday  or  a  public  holiday,  on  the  first  day  thereafter, 
which  is  neither  Sunday  nor  a  public  holiday,  the  justice 
must  proceed  to  inquire  into  the  claims  so  filed  ;  and,  for 
the  purpose  of  determining  them,  he  must  hear  the  allega- 
tions and  proofs  of  each  claimant ;  and  he  may  issue  sub- 
pcenas,  as  upon  the  trial  of  an  action.  He  may,  upon  the 
application  of  any  claimant,  and  for  good  cause  shown, 
adjourn  the  hearing,  from  time  to  time,  but  not  more  than 
thirty  days  in  all.  After  hearing  the  allegations  and  proofs 
of  all  the  claimants,  he  must  decide  the  claims,  and  enter 
an  order  accordingly.  If  no  claim  is  filed  ;  or  if  the  right 
to  the  surplus  money,  or  any  part  thereof,  is  not  estab- 
lished, to  the  satisfaction  of  the  justice,  as  prescribed  in 
this  section  ;  any  person,  whose  claim  was  not  determined 
upon  the  hearing,  may  file  a  claim  thereto,  at  any  time 
before  the  expiration  of  a  year  from  the  return  of  the  war- 
rant ;  and,  thereupon,  the  justice  must  proceed,  as  pre- 
scribed in  this  section  with  respect  to  a  claim  filed  within 
the  ten  days. 

§  8094.  If,  at  the  expiration  of  one  year  after  the  re- 
turn of  the  warrant,  any  portion  of  the  surplus  remains,  a 
claim  to  which  has  not  oeen  established  to  the  satisfaction 
of  the  justice,  pursuant  to  the  provisions  of  the  last  section, 
the  justice  must  pay  it,  for  the  benefit  of  the  noor,  to  the 
officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  bene- 
fit of  the  poor,  as  prescribed  in  section  two  thousand  eight 
hundred  and  seventy-five  of  this  act ;  and,  thereupon,  all 
persons  are  forever  barred  from  any  claim  thereto.     But  if 
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a  claim,  filed  as  prescribed  in  the  last  section,  remains  un- 
determined at  the  expiration  of  the  year,  the  Justice  must 
determine  it  within  ten  days  thereafter ;  and,  for  that  pur- 
pose, he  must  retain  the  surplus  in  his  hands  until  Uie  de- 
termination. 

§  3095.  An  appeal  from  an  order  determining  a  claim, 
as  prescribed  in  the  last  two  sections,  may  be  taken  to  the 
county  court,  by  a  claimant,  within  ten  days  after  the 
making  of  tlie  order,  as  from  a  judgment  of  a'  justice  in 
an  action  to  recover  a  sum  equal  to  the  claim  ;  and  the  pro- 
ceedings thereupon  are  the  same,  except  that  an  undertak- 
ing is  not  necessary  for  any  purpose  Upon  such  an  ap- 
peal, each  other  claimant,  whase  mterest  is  affected  by  the 
order  appealed  from,  must  be  made  a  respondent.  If  there 
is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent ;  but  costs  cannot  be  awarded  against 
him,  unless  he  appears  upon  the  appeal ;  in  which  case,  the 
costs  are  in  the  discretion  of  the  appellate  court.  Where 
an  appeal,  taken  as  prescnbed  in  this  section,  is  perfected, 
the  county  judge  may,  in  his  discretion,  make  an  order 
extending  the  time,  within  which  payment  of  the  surplus 
must  be  made,  as  prescribed  in  the  last  section,  and  staying 
payment  accordingly.  Unless  such  an  order  is  made,  ana 
a  copy  thereof  is  served  upon  the  justice,  payment  must 
be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal ;  and  upon  proof  of  the  payment,  the  appeal 
must  be  dismissed.  Where  an  appeal  is  taken  to  the  su- 
preme court,  from  the  determination  of  the  county  court, 
the  county  judge,  or  a  justice  of  the  supreme  court  may 
make  a  like  order,  and  with  like  effect. 

§  8096.  If  the  dccipion  of  the  justice,  or  the  verdict  of 
the  jury,  where  the  issues  are  tried  by  a  jury,  is  in  favor 
of  the  i)erson  answering,  it  must  fix  the  value  of  each 
animal  seized.  If  the  justice  or  the  jury  find  that  the 
seizure  was  malicious,  and  without  probable  cause,  the 
decision  or  verdict  must  assess  tlie  damages  sustained  by  the 
person  answering,  by  means  of  the  seizure  and  detention. 
The  justice  must  thereupon  make  a  final  order,  awarding 
to  the  person  so  answering,  the  return  of  the  animal  or 
animals  so  seized,  or  the  value  thereof  if  a  return  cannot 
be  had  ;  together  with  his  costs,  at  the  rates  allowed  by 
law  in  an  action  brought  before  him  to  recover  a  chattel ; 
and,  also,  twice  the  sum  assessed  as  his  damages,  if  any. 
Thereupon  a  warrant  must  be  issued  by  the  justice  to  a 
constable,  to  the  same  effect,  as  an  execution  issued,  in  an 
I  action  to  recover  a  chattel,  upon  a  judgment  in  favor  of 
the  defendant,  where  the  chattel  has  not  been  delivered  to 
him ;  and  each  provision  of  this  chapter,  relatmg  to  a 
judgment  and  an  execution  in  such  a  case,  applies  to  » 
final  order  made,  and  a  warrant  issued  thereupon,  as  pre- 
scribed in  this  section. 

.  §  3097.  At  any  time  after  the  precept  is  issued,  and  be- 
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fore  the  commencement  of  the  trial,  the  owner  of  any 
animal  seized  may  file  with  the  justice  a  written  demand 
of  the  possession  thereof.  Thereupon  he  is  entitled  to  the 
possession,  upon  complying  with  the  following  terms : 

1.  He  must  pay  to  the  justice,  for  tiie  use  of  the  peti- 
tioner, the  costs  of  the  proceedings,  to  the  time  of  ming 
the  demand,  as  prescribe  in  subdivision  first  of  section 
three  thousand  and  ninety -two  of  this  act,  and,  also,  the 
sums  payable  on  account  of  each  animal,  whereof  posses* 
slon  is  so  demanded,  as  prescribed  in  subdivision  tmrd  of 
the  same  section  ;  which  sums  must  be  fixed  by  the  justice 
after  hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar 
for  each  animal,  whereof  possession  is  so  demanded.        , 

8.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty 
is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in 
section  two  thousand  eight  hundred  and  seventy-five  of 
this  act,  the  claimant  must  also  pay  to  the  justice,  for  the 
petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of 
the  ^justice,  by  affidavit  or  other  competent  evidence,  that 
he  IS  the  owner  of  each  animal,  whereof  possession  is  so 
demanded.  Zach  person  who  has  appeared  must  have 
notice  of,  and  may  oppose,  the  claim. 

§  8098.  But  where,  in  a  case  specified  in  the  last 
section,  the  person  filing  a  demand,  presents  therewith  to 
the  justice  sufficient  proof,  by  affidavit  or  otherwise,  that 
the  running  at  large,  herding,  pasturing,  or  trespassing,  bT 
reason  whereo^'  the  animal  or  animals,  of  which  he  demands 
possession,  were  seized,  was  caused  by  the  wilful  act,  in- 
tended to  effect  that  object,  of  a  person  other  than  Uie 
owner ;  and  also  makes  the  proof  specified  in  subdivisioa 
fourth  of  that  section ;  he  is  entitled  to  possession,  pursu- 
ant to  his  demand,  upon  paying  to  the  petitioner,  or  to  the 
Justice  for  his  use,  a  reasonable  siun,  to  be  fixed  by  the 
ustice,  after  hearing  the  allegations  and  proofs  of  the 
parties,  as  compensation  for  the  care  and  keeping  of  the 
animal  or  animals,  whereof  possession  is  so  demanded,  and 
without  paying  any  other  sum,  specified  in  the  last 
section. 

§  8099.  The  owner  of  an  animal,  seized  in  consequence 
of  a  wilful  act  specified  in  the  last  section,  may  recover, 
in  an  action  against  the  person  who  committed  it,  all 
damages  sustained  by  him,  in  consequence  ther'K)f,  includ- 
ing the  sum  paid  in  order  to  recover  possession  of  the 
animal,  as  presc^bed  in  the  last  section  ;  and,  in  addition 
thereto,  the  sum  of  twenty  dollars  for  each  animal  seized. 

8  8100.  Where  the  possession  of  an  animal  has  been 
delivered,  as  prescribed  in  the  last  section  but  one,  an  ac- 
tion may  also  -be  maintained,  by  the  petitioner  in  the 
BpeciBl  proceeding  before  the  justice,  against  the  person  who 
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committed  the  wilful  act,  to  recover,  in  addition  to  all  other 
damages  sustained  by  the  plaintiff  in  consequence  of  the 
wilf  ulact,  all  sums,  to  which  the  plaintiff  would  have  been 
entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in  sec 
tion  three  thousand  and  ninetv-two  of  this  act,  other  than 
the  compensation  paid  for  the  care  and  keeping  of  the 
animal,  in  the  like  case.  If  the  petitioner  is  a  pnvate  person, 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-fiye  of  this  act»  may  maintain  an 
action  against  the  person,  who  committed  the  wilful  act,  to 
recover  the  penalties  to  which  the  plaintiff  would  have  been 
entitled,  out  of  the  proceeds  of  the  sale,  as  prescribed  in  that 
subdivision.  Neither  of  the  actions  specified  in  this  or  the 
hust  section  is  affected  by  the  pendency  of,  or  the  recovery 
of  judgment  in,  either  of  the  others. 

^  8 1 0 1  •  A  person,  entitled  to  demand  the  possession  of  an 
ammal,  as  prescribed  in  section  three  thousand  and  ninety- 
seven  of  this  act,  who  did  not  appear  upon  the  return  of  the 
precept,  or  upon  the  trial,  ma^  file,  with  the  justice,  a 
written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  tbree  days  before  the  time 
appointed  for  the  sale  ;  and,  thereupon,  he  is  entitled  to  the 
possession,  upon  complying  with  the  following  terms : 

1.  He  must  furnish,  by  affidavit  or  other  competent  evi- 
dence, a  sufficient  excuse,  to  the  satisfaction  of  the  justice, 
for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions 
of  section  three  thousand  and  ninety-seven  of  this  act  ; 
except  that  it  is  necessary  for  him  to  pay  only  one  half  of 
the  justice's  fee,  as  prescribed  in  subdividon  second  of  that 
section  ;  and  one  half  of  the  fees  payable  to  the  i)etitioner, 
for  the  seizure  of  each  animal,  as  prescribed  in  subdivision 
third  of  section  three  thousand  and  ninety-two  of  this  act. 

§  8108.  Where  a  demand  for  the  return  of  the  posses- 
sion of  an  animal  is  filed,  as  prescribed  in  either  of  the  last 
five  sections,  the  justice  must,  at  the  request  of  either  party 
thereto,  make,  and  enter  in  his  minutes,  an  order  determin- 
ing the  same.  An  appeal  from  such  an  order  may  be  taken 
to  the  county  court,  by  the  person  making  the  demand,  or 
by  either  party  to  the  special  proceeding,  at  any  time  before 
the  final  order  in  the  special  proceeding  is  maae  ;  and  each 
person  or  party  so  entitled  to  appeal,  must  be  niade  a  re- 
spondent upon  an  appeal  taken  by  one  of  the  others.  The 
apoeal  must  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel ; 
and  the  proceeding  thereupon  are  the  same,  except  as  oth- 
erwise prescribed  m  the  next  section. 

§  8108.  An  appeal  from  an  order,  specified  in  the  last 
section,  is  not  effectual  for  any  purpose,  unless  the  appellant 
procures  from  the  county  judge  an  order,  directing  a  stay  of 
the  proceedings  upon  the  petition,  and  a  stay  of  tiie  execo- 
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tlon  of  the  older  appealed  from,  and  files  it  with  the  Justioey 
within  Ae  time  allowed  for  the  appeal.  The  order  may  be 
granted  or  refused,  in  the  discretion  of  the  county  judge,  or 
granted  upon  such  terms,  as  to  security  or  otherwise,  as  he 
thinks  proper ;  and  it  may  be  vacated  or  modified,  either 
absolutely,  or  unless  further  security  is  given,  in  bis  discre- 
tion. 

§  8104.  Within  ten  days  after  a  final  order  upon  a 
petition  is  made,  as  prescribed  in  this  title,  an  appeal  there- 
from may  be  taken  by  the  petitioner,  or  by  the  person 
answering,  in  like  manner  as  an  appeal  froi;n  a  judgment  of 
the  justice  in  an  action  to  recover  a  sum  of  money,  equal  to 
the  value  of  the  animal  or  animals,  and  the  proceedings 
thereupon  are  the  same,  except  as  otherwise  prescribed  in 
the  next  section. 

§8105.  An  appeal  from  a  final  order,  taken,  as  pre^ 
scnbed  in  the  last  section,  by  the  person  answering,  is  not 
effectual  for  any  purpose,  unless  the  appellant  files,  with 
the  notice  of  appeal,  an  order  of  the  countv  judge,  or,  if 
he  is  absent  from  the  county,  of  a  justice  of  tne  supreme 
court,  recitine  that  the  appeal  has  been  perfected,  and  that 
security  has  been  given  thereupon,  as  prescribed  in  this 
section,  and  directing  a  stay  of  proceeding  upon  the  final 
order  appealed  from,  and  that  the  possession  of  the  animal 
or  animals  seized  be  delivered  to  the  appellant.  The  order 
can  be  nuuie,  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an 
appeal  from  a  judgment,  and  staying  the  execution  thereof ; 
and  also  an  undertaking,  in  the  same  or  another  instru- 
ment, to  the  effect  that,  if  the  final  order  appealed  from  is 
affirmed,  or  if  the  appeal  is  dismissed,  the  appellant  will 
pay  all  sums  which  the  justice  awards  against  him,  ux)on 
the  hearing,  after  the  determination  of  the  appeal,  as  pre- 
scribed in  the  next  section,  not  exceeding  a  sum  specified 
therein ;  which  must  be,  at  least,  twice  the  amount  of  all 
the  sums,  which  might  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  three  thousand  and  ninety- 
two  of  this  act.  The  sum  must  be  fixed,  and  the  under- 
taking must  be  approved,  by  the  judge  who  grants  the 
order.  Upon  filing  the  order  with  the  justice,  the  appellant 
is  forthwith  entitled  to  the  possession  of  the  animal  or 
animals  seized. 

§  8106.  If  the  final  order  appealed  from  is  affirmed, 
upon  an  appeal  taken  by  the  person  answering,  the  county 
court  must  appoint  a  time  and  place,  at  which  the  justice 
must  fix  the  sums  payable  by  the  appellant,  pursuant  to 
his  undertaking.  The}  justice  may  adjourn  the  hearing  to 
another  place,  and  to  another  time,  not  exceeding  three 
days  after  the  time  so  appointed.  The  justice  must  ^x  the 
sums  so  payable,  as  if  a  warrant  for  the  sale  of  the  aniraals 
seized  had  been  returned,  and  the  proceeds  thereof  paid  to 
him  by  the  constable,  as  prescribed  in  section  three  thou- 
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Band  and  ninety-two  of  this  act.  The  undertaking  upon  the 
appeal  enures  to  the  benefit  of  each  officer,  to  whom  any 
sum  is  payable,  as  prescribed  in  that  section ;  and  with 
respect  to  any  of  those  sums,  the  respondent  is  a  trustee  for 
the  officer  entitled  thereto. 

§  8107.  Where  an  animal  is  seized,  upon  the  ground 
that  it  was  running  at  large,  or  was  being  herded  or  past- 
ured, or  was  trespassing,  contrary  to  the  provisions  or  this 
title ;  and  the  officer  or  other  person  making  the  seizure, 
immediately  files  his  petition,  and  diligently  prosecutes  the 
same,  as  prescribed  in  this  title ;  an  action  to  recover  the 
animal  so  seized,  or  to  recover  damages  for  the  seizure,  or 
for  any  act  subsequent  thereto,  must  be  commenced  within 
one  year  after  the  cause  of  action  accrues. 

§  3108.  A  person,  to  whom  the  precept  waa  directed  by 
his  name,  and  who  was  personally  served  therewith,  or  a 
person  who  has  appeared  and  answered  in  the  special  pro- 
ceeding, or  demanded  the  return  of  any  animal  seized,  can- 
not mamtain  an  action  against  the  officer  or  other  person 
seizing  an  animal,  or  a  person  acting  by  his  command,  or 
in  his  aid,  in  a  case  specified  in  the  last  section.  But,  ex- 
cept as  specified  in  this  section,  the  owner  of  an  animal 
seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its 
value,  or  damages  for  the  seizure  or  detention,  or  for  any 
tmlawf ul  act  subsequent  thereto,  if,  in  fact,  the  animal  was 
not,  at  the  time  of  the  seizure,  running  at  large,  or  being 
herded  or  pastured,  or  trespassing,  as  the  case  may  be,  as 
specified  in  the  foregoing  provisions  of  this  title. 

g  8100.  For  the  purpose  of  determining  the  damages 
sustained  bv  the  petitioner,  where  two  or  more  animals  are 
found  simultaneously  trespassing  upon  real  property,  owned 
or  occupied  by  him,  all  the  damage  done  by  all  the  animals 
seized,  is  to  be  regarded  as  done  by  them  jointly ;  and  the 
petitioner's  remedy  therefor  is  entire,  and  must  be  enforced 
against  all  the  animals,  and  the  proceeds  of  the  sale  thereof. 
Where  different  persons,  who  ai«  known,  own  different 
animals  seized,  the  precept  must  be  directed  to  all  of  them 
by  their  names.  If  one  or  more  of  the  owners  are  known, 
and  the  others  are  unknown,  and  cannot  be  ascertained 
with  reasonable  diligence,  the  precept  must  be  directed  to 
each  known  owner,  by  his  name,  and,  also  generally  to  all 
persons  having  an  interest  in  those  animals,  the  owners  of 
which  are  unknown.  In  a  case  specified  in  this  section,  a 
demand  of  the  possession  of  an  animal  seized  cannot  be 
made,  as  prescribed  in  section  three  Uiousand  and  ninety- 
seven  or  three  thousand  one  hundred  and  one  of  this  act, 
tmless  it  is  made  with  respect  to  all  the  animals  seized,  and 
by  persons  entitled  to  the  possession  of  all  of  them.  But  a 
separate  demand  ma^  be  made,  as  prescribed  in  section 
three  thousand  and  nmety-eight  of  this  act,  by  each  owner 
of  ODd  or  more  animals  seized;  in  which  cas^  if  possesaioii 
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is  delivered  to  him,  as  prescribed  in  that  section,  the  peti- 
tioner's remedy  for  his  damages  is  the  same,  with  respect  to 
the  animal  or  animals,  of  which  possession  is  not  so  de- 
livered, and  aeainst  the  proceeds  oi  the  sale  thereof,  as  if 
those,  whereoi  possession  is  so  delivered  had  not  been  tres- 
passing upon  the  property. 

§  8110.  Where  the  petitioner  does  not  allege,  that  the 
anmials  seized  were  trespassing  upon  real  property  owned 
or  occupied  by  him,  and  dinerent  persons  own  different 
animals  seized,  a  separate  .special  proceeding  may  be  insti- 
tuted, as  prescribed  in  this  title,  against  each  owner,  or 
against  any  two  or  more  owners,  with  respect  to  the  animals 
owned  by  him  or  them.  Or  the  proceedmgs  may  be  taken 
against  all  the  owners  jointly ;  in  which  case,  each  person 
to  whom  the  precept  is  directed  by  his  name,  and  each 
person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by 
him,  and  the  same  right  to  answer  separately,  as  if  the 
special  proceeding  was  against  him  separately;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  persons 
so  answering,  with  respect  to  the  animal  or  animals  owned 
by  him  or  them,  and  for  his  or  their  costs ;  and  against  the 
remainder  of  the  persons  answering,  or  to  whom  the  pre- 
cept was  directed,  or  for  the  sale  of  the  remainder  of  the 
animals,  in  like  manner,  as  if  the  former  persons  had  not 
answered,  or  had  not  been  named  in  the  precept.  But  the 
person,  first  making  a  demand  of  the  possession  of  any 
animal  seized,  must  pay  all  the  costs  to  the  time  of  the  de- 
mand ;  and  a  person,  subsequently  making  a  demand,  is 
excused  from  the  payment  of  any  costs,  except  those  which 
have  accrued  since  the  former  demand. 

§3111.  Where  proceedin/rs  are  taken  jointly  against 
dinerent  persons,  who  own  different  animals  seized,  as  pre- 
scribed in  either  of  the  last  two  sections,  the  surplus,  re- 
maining in  the  justice's  hands,  must  be  distributed  between 
them,  in  proportion  to  the  value  of  the  animals  owned  by 
each,  to  be  determined  by  the  justice.  Any  owner  may 
claim  separately  his  proportion  of  the  surplus ;  and  sections 
three  thousand  and  ninety-three  and  three  (bousand  and 
ninety-four  of  this  act  apply  to  a  claim  made,  and  to  the 
disposition  of  the  surplus  arising,  as  prescribed  in  this  sec- 
tion. 

§  3118.  Where  two  or  more  persons,  or  an  officer  and 
a  private  person,  are  authorized,  by  this  title,  to  bring  an 
action,  or  to  seize  an  animal,  and  take  the  proceedings  pre- 
scribed in  this  title  for  the  disposition  thereof,  the  com- 
mencement of  an  action,  or  the  seizure  of  the  animal,  by 
either  of  them,  supersedes  the  right  of  any  of  the  others  to 
bring  such  an  action,  or  to  make  such  a  seizure,  with  re- 
spect  to  the  animal  seized,  or  in  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  officer  or  other 
person,  who  is  interested  in  Uie  recovery,  or  in  the  applica- 
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tion  of  the  proceeds  of  the  sale,  to  appear  in  the  r.ction  or 
special  proceeding,  for  the  purpose  of  protecting  his  inter- 
est, and  to  take  such  part  in  the  proceedings  therein,  as  the 
Justice  thinks  proper. 

§  3 1 13.  Where  a  seizure  is  made  by  a  private  person,  as 
prescribed  in  this  title,  and  the  possession  of  an  animal 
seized  is  abandoned  bj  him,  without  filing  a  petition  ;  or 
where  an  action,  brought  by  a  private  person,  as  prescribed 
in  this  title,  is  settled  or  discontinued  by  the  plaintiiT;  the 
ofilcer,  to  whom  a  penalty  is  payable,  as  prescribed  in  sec- 
tion three  thousand  and  eighty-three  of  this  act,  or  in  sub- 
division fourth  of  section  mree  thousand  and  ninety -two  of 
this  act,  may,  unless  he  has  assented  to  the  abandonment, 
settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty 
80  payable  to  him ;  and,  upon  proof  of  the  facts,  which 
would  have  entitled  the  plaintiff  in  the  former  action,  or 
the  petitioner  in  the  special  proceeding,  to  recover,  he  is  en- 
tit!^  to  judgment  accordingly. 

§  3114.  When  a  person  is,  at  the  time  of  the  seizure, 
entitled  to  the  possession  of  an  animal,  as  against  the  gen- 
eral owner  thereof,  by  virtue  of  a  special  property  Uierein, 
he  is  deemed,  for  all  the  purposes  of  this  title,  the  owner 
thereof. 

§3115.  The  duly  authorized  agent  of  the  owner  or  per- 
son entitled  to  the  possession  of  an  animal,  as  specified  in 
the  last  section,  may,  in  his  own  name,  answer,  make  any 
demand,  or  take  any  other  proceeding,  which  the  owner 
or  person  so  entitled  may  take,  as  prescribed  in  this  title. 

TITLE  XI. 

PraviHons  speciaUy  relating  to  courts  ofjtutiees  of  the  peace 

in  the  city  of  Brooklyn,* 


I  8116.  JcuBtice  in  sixth  district 
maet  be  an  attorney. 

8117.  JoBtices'    juriBdictioa   in 

Brooklyn  extended. 

81 18.  Jastices  to  receive  iala- 

riea  in  lien  of  fees  ;  to 

acconnt  and  pay  oyer 

fees  monthly. 
8110.  Clerk  ;   how    appointed ; 

salary ;  bond. 
SISO.  Bnties  of  clerk. 

8121.  Interpreter  for  police 

court,  and  for  llrst,  sec- 
ond, and  third  districts. 

8122.  Id.  'j   for  fourth  and  fifth 

districts. 
8128.  Id. ;  for  sixth  district 
8124.  Common    council    may 
appoint  additional  in- 
terpreters. 


%  812S.  Common  conncil  to  desig- 
nate attendants,  etc. 
8128.  When  plaintiff  may  serve 
complaint  with  snm- 
m  o  n  s ;  proceedings 
thereupon. 

8127.  Jury    trial ;    when   and 

how  demanded. 

8128.  SeUing  aside   default, 

etc. 

8129.  Additional  costs  upon  re- 

covery of  $100. 

8180.  Id.;  when  defendant  re- 
covers Judgment. 

8131.  Costs  ki  action  by  work- 
ing woman. 

8182.  Costs  npon  adjournment 

8188.  Application  of  other 
provisions.  Holding 
court  open. 


§8116.  A  person  shall  not  hold  the  office  of  justice  of 
the  peace  for  the  sixth  judicial  district  of  the  city  of  Brook- 

•  See  note  to  g  3215. 
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IjD,  unless  he  has  been  regularljr  admitted  to  practice  as  an 
attorney  and  counsellor  at  law,  in  the  courts  of  record  of 
the  State. 

§  8117.  In  addition  to  the  jurisdiction  conferred  gen- 
erally by  law,  upon  justices  of  the  peace,  each  justice 
of  the  peace  of  the  dty  of  Brooklyn*  has  cItII  juiisdio- 
tion,  as  prescribed  in  subdivisions  first,  second,  third, 
fourth,  and  seventh  of  section  two  thousand  eight 
hundred  and  sixtvtwo  of  this  act,  where  the  sum 
claimed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 
claimed,  together  with  the  damages  claimed,  if  any  does 
not  exceed  two  hundred  and  fifty  dollars. 

§8118.  In  an  action  or  a  special  proceeding  before  it 
justioe  of  Uie  peace  of  the  city  of  Brooklyn,*  costs  must  bo 
awarded  and  collected,  as  in  a  like  action  or  special  pro- 
ceeding before  another  justice ;  but  the  justice  shall  not 
retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  re- 
ward for  his  services,  except  in  a  special  proceeding,  insti- 
tuted as  prescribed  in  title  second  of  chapter  seventeenth  of 
this  act.  Each  of  those  justices  must,  between  the  first 
and  the  tenth  days  of  each  month,  render  to  the  comptrol- 
ler of  that  city  an  account,  verified  by  his  oath,  of  all  coatfiL 
fees,  fines,  penalties,  and  other  money,  collected  or  received 
by  him,  by  virtue  of  his  office,  during  the  preceding 
month  ;  except  for  dnmagcs  awarded,  or  costs  actually  paia 
to  a  party  to  a  civil  action,  or  special  proceeding;  costs, 
actually  paid  to  another  officer,  in  such  an  action  or  special 
proceeding ;  and  such  fees,  as  the  justice  is  entitled  to  re- 
tain to  his  own  use,  as  prescribed  in  this  section.  The 
justice  must  pay  to  the  comptroller,  at  the  time  of  so 
rendering  his  account,  the  full  amount  of  the  money  so  ac- 
counted for.  Each  of  those  justices  is  entitled,  in  lieu  of 
all  fees  and  perquisites,  other  than  the  fees  which  he  is  so 
entitled  to  retain,  to  an  annual  salaiy,  fixed  and  to  be  paid 
as  prescribed  by  law. 

§  3119.  Each  iustioe  of  the  peace  of  the  dty  of  Brooklyn* 
has  a  clerk,  who  is  nominated  by  the  justice,  and  appointed 
by  him,  subject  to  confirmation  by  the  common  council  of 
that  city;  and  ma}[  be  removed  by  the  iustice  at  his  pleas- 
ure. Each  clerk  is  entitled,  in  lieu  of  all  fees  and  per- 
quisites, to  an  annual  salary,  fixed  and  to  be  paid  as  pie- 
scribed  by  law.  Each  clerk,  before  eutering  upon  the 
duties  of  his  office,  nia^^t  execute  to  the  city  oi  Brooklyn, 
and  file  in  the  city  clerk's  office,  a  bond,  in  the  penalty  of 
two  thousand  dollars,  with  at  least  two  sureties,  approved 
by  a  ^justice  of  the  supreme  court,  residing  in  the  second 
judicial  district;  conditioned  for  the  faithful  performance 
of  his  duties  as  clerk,  and  for  the  accounting  lor,  and  pay* 
ing  over,  as  directed  by  law,  of  all  money  received  by  him 
as  clerk.  Any  paper,  which,  elsewhere,  must  or  may  be 
filed  with  a  justice  of  the  peace,  must  or  may,  in  the  dty 
of  Brooklyn,  be  filed  with  the  clerk  of  the  proper  justice. 

*  Bee  note  to  g  3210. 
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g  8180*  Each  clerk  of  a  Justice  of  the  peace  of  the  dtj 
of  Brooklyn*  must,  under  Uio  dirooticn  of  the  joBtice,  per- 
form the  following  duties : 

1.  He  must  keep  the  dodket-book,  leqmred  to  be  kept  by 
a  justice  of  the  peace,  as  prescribed  in  sections  three 
thousand  one  hundred  and  forty,  three  thousand  one 
hundred  and  for^-one,  and  three  thousand  one  hundred 
and  forty-two  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  his  suc- 
cessor in  office,  every  paper,  delivered  to  him  to  be  filed,  as 
prescribed  in  the  last  section. 

8.  He  must  certify  and  furnish,  upon  request,  and  pay- 
ment of  the  fees  prescribed  by  law  therefor,  a  transcript  of 
any  judgment  rendered  by  the  justice,  or  a  copy  of  any 
record  or  paper,  in  his  possession  as  clerk.  A  transcript  or 
copy  so  certified,  has  the  same  effect,  and  must  be  received 
in  evidence  in  like  manner,  as  if  it  was  certified  by  the 
justice,  by  or  before  whom  the  judgment  was  rendered,  or 
the  proceeding  was  taken. 

4.  Upon  the  request  of  a  person  entitled  thereto,  he  must 
issue,  in  like  manner  and  with  like  effect  as  the  justice 
miffht  issue  the  same,  a  summons  in  a  civil  action  brought 
beK>re  the  justice  ;  or  a  subpoena  in  such  an  action,  or  in  a 
civil  special  proceeding  brought  before  the  justice ;  or  an 
execudon  against  property,  upon  a  judgment  rendered  by 
the  justice. 

6.  If  the  justice  is  absent,  upon  the  return  of  a  mandate 
In  a  civil  action  or  special  proceeding,  or  at  the  time  and 
place  to  which  the  trial  or  nearing  is  adjourned,  and  the 
case  is  not  one,  where  it  is  specially'prescribed  by  law,  that, 
if  the  justice  is  absent,  another  justice  of  the  same  city  must 
take  cognizance  thereof,  the  clerk  may,  and  upon  the  ap- 
plication of  either  party,  he  must,  adjourn  the  cause  from 
time  to  time,  until  the  justice  attends ;  and  thereufmn  the 
action  or  special  proceeoing  does  not  abate,  in  consequence 
of  the  justice's  absence.  But  the  cause  shall  not  be  so  ad- 
joumea,  for  a  longer  period  than  six  days,  at  one  time  ez> 
cept  with  the  consent  of  both  parties. 

6.  He  must  account  for,  under  oath,  and  pay  to  the 
comptroller  of  the  city  of  Brooklyn,  between  the  first  and 
the  tenth  days  of  each  month,  all  fees,  fines,  penalties,  and 
other  money,  collected  or  received  by  him  as  clerk,  during 
the  preceding  month ;  except  as  specified  in  section  three 
thousand  one  hundred  and  eighteen  of  this  act,  with  respect 
to  the  account  to  be  rendered  oy  the  justice. 

7.  He  must  perform  such  other  duties,  not  InconMstent 
with  this  act,  as  are  required  of  him  by  the  justice. 

§8181.  There  is  an  interpreter  for  the  police  court  of 
the  city  of  Brooklyn*,  and  the  justices'  courts  of  the  first, 
Beoond,  and  third  districts  of  that  oity,*  who  is  appointed, 
and  may  be  removed  at  pleasure,  by  the  justices  of  those 
courts,  or  a  majority  of  them.  He  is  entiued  to  an  annual 
falary,  fixed  and  to  be  paid  as  prescribe  by  law. 

^6Miiotetoi»l«. 
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§  8188,  There  is  an  interpreter  for  the  justices'  coorts 
of  the  fourth  and  fifth  districts  of  the  city  of  Brooklyn,* 
"Who  la  appointed,  and  may  be  removed  at  pleasure,  by  the 
justices  of  the  peace  of  those  districts.  He  is  entitled  to 
an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  8123.  There  is  an  interpreter  for  the  JusUce's  court  of 
the  sixth  district  of  the  dty  of  Brooklyn,*  who  is  appointed 
by  the  justice  of  the  peace  of  that  district,  subject  to  con- 
firmation by  the  common  council,  and  may  be  removed  by 
that  justice  at  his  pleasure.  He  is  entitled  to  an  annual 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  83  84.  The  common  council  of  the  city  of  BrookWn 
may,  where  it  deems  it  necessary,  upon  the  request  oi  a 
Justice,  appoint  one  or  more  interpreters  for  justices'  courts 
in  that  city,  in  addition  to  those  provided  for  in  the  last 
thres  sections ;  fix  their  salaries  ;  and  prescribe  the  court  or 
courts  which  they  must  attend.  An  officer,  so  appointed, 
may  be  removed  by  the  common  council,  for  cause. 

§  8126.  The  common  council  of  the  city  of  Brooklyn 
may  designate  one  or  more  policemen,  or  constables,  to 
attend  each  of  the  justices'  courts  in  that  city.*  The  com- 
mon council  may,  by  ordinance  or  otherwise,  fix  and  define 
their  duties  in  and  about  those  courts,  and  may  allow  them 
such  compensation,  in  lieu  of  all  fees  and  perquisites,  as  it 
deems  proper. 

g  8126.  In  an  action  brought  in  a  justice's  court  of  the  ||184S,1848, 
city  of  Brooklyn,*  to  recover  upon  or  for  the  breach  of  ^SmSJiSl 
contract  express  or  implied,  the  plaintiff  may  serve  upon ^2^. 
the  defendant,  with  the  summons,  and  in  like  manner,  a 
copy  of  a  written  complaint,  verified  in  like  manner  as  a 
verified  pleading  in  the  supreme  court.  In  that  case,  unless 
the  defendant,  upon  the  return  of  the  summons ;  or,  if  the 
cause  has  been  adjourned  by  the  clerk,  as  prescribed  in  sub- 
division fifth  of  section  three  thousand  one  hundred  and 
twenty  of  this  act,  at  the  time  to  which  it  was  adjourned  ; 
files  a  written  answer,  verified  in  like  manner,  denying  one 
or  more  material  allegations,  or,  generally,  each  allega- 
tion of  the  complaint,  or  setting  forth  new  matter,  con- 
stituting one  or  more  defences  or  counterclaims, 
the  justice  must  render  judgment  in  favor  of 
the  plaintiff,  for  the  sum  claimed  in  the  complaint, 
with  costs,  without  putting  the  plaintiff  to  any  proof.  The 
provisions  of  this  section  apply,  where  the  action  is  against 
two  or  more  defendants  jointly  indebted,  and  the  sununons 
and  a  copy  of  the  complaint  are  served  upon  one  or  more, 
but  not  upon  all  of  them ;  in  which  case,  judgment  may  be 
taken,  as  prescribed  in  this  section,  against  all  the  defend^ 
ants,  in  HKe  manner  and  with  like  enect,  as  a  judgment 
taken  as  prescribed  in  section  three  thousand  and  twenty 
of  this  act. 

§  8127.  In  an  action  in  a  justice's  court  of  tha  dty  of 
Brooklyn,*  a  trial  by  jury  is  waived,  unless  a  party  de- 

*  See  note  to  §3215. 
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mands  it,  at  the  time  -when  an  issue  of  fact  is  joined,  and 
at  the  same  time  deposits,  with  the  clerk,  one  dollar  and 
fifty  cents,  foi  the  Jurors'  fees,  and  also  one  dollar  and 
twenty-five  cents,  for  the  officer's  fees  for  notifying  the 
luroM,  and  taking  charge  of  the  jury.  Where  a  jury  triid 
is  so  demanded,  the  trial  may  be  adjourned  until  a  time 
fixed  for  the  return  of  the  venire. 

S  81.28.  A  justice  of  the  peace  of  the  city  of  Brooklyn* 
may,  in  his  discretion,  at  any  lime  within  twenty  days  after 
a  judgment  has  been  rendered  by  him,  upon  the  defend- 
ant's default  in  appearing  upon  the  return  of  the  summons, 
or  at  the  trial ;  aud  upon  such  reasonable  notice  to  the 
plaintiff,  or  his  attorney,  as  the  just  ice  thinks  proper,  make 
an  order,  opening  the  default ;  allowing  the  defendant  to 
appear  and  defend  the  action ;  aud  setting  &side  the  judg- 
ment, or  staying  proceedings  thereon.  The  justice  may,  m 
his  discretion,  impose,  as  a  condition  of  making  such  an 
order,  the  payment  by  the  defendant  to  the  plaintiff  of  a 
fixed  sum,  not  exceeding  ten  dollars  as  costs.  He  may  also 
require  the  defendant  to  give  an  undertaking  to  the  plain- 
tiff, in  a  sum  fixed  by  the  justice,  with  one  or  more  sureties, 
to  the  effect  that  the  defendant  will  pay  the  amount  of  any 
judgment,  that  may  be  ^-endcred  against  him  in  the  action. 
The  justice  may  also  direct  that  the  Judgment,  and  a  levy, 
if  any,  made  by  virtue  of  an  execution  issued  thereupon, 
fitand  as  security  for  any  judgment,  which  the  plaintiff  may 
ultimately  recover  before  him. 

89  Hun.  190.  g  8120.  In  an  action  brought  in  a  justice's  court  of  the 
city  of  Brooklyn,*  where  the  plaintiff,  or  a  defendant  inter- 
posing  a  countei  claim,  recovers  a  judgment  for  one  hun- 
dred dollars  or  more,  the  prevailing  party,  if  he  is  entitled 
to  costs  in  the  action,  recovers  the  loUowing  sums  as  costs, 
in  addition  to  the  costs  allowed  by  title  ninth  of  this 
chapter : 

1.  Where  the  adverse  party  fails  to  appear  upon  the  re- 
turn of  the  summons,  or  at  the  trial,  seven  dollars. 
2   Where  a  trial  iz  had,  twelve  dollars. 

§  8130.  A  defendant,  who  recovers  judgment  in  an  ac- 
tion in  a  justice's  conrt  of  the  city  of  Brook^vn,*  wherein  the 
complaint  demands  judgment  for  one  hundred  dollars  or 
more,  or  the  recovery  of  one  or  more  chattels,  the  value  of 
which,  as  stated  in  the  complaint,  together  with  the  dam- 
ages claimed,  if  any,  is  one  hundred  dollars  or  more,  re- 
covers the  following  sums  as  costs,  in  addition  to  the  costs 
allowed  by  title  ninth  of  this  chapter : 

1.  If  the  judgment  was  rendered  without  a  trial,  seven 
dollars. 

2  If  the  judgment  was  rendered  after  a  trial,  ten 
dollars. 

But  this  section  does  not  apply  to  a  case,  where  the  de- 
fendant is  entitled  to  ihc  costs  specified  in  the  last  section 

•flee  note  to  1 8216. 
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§  3 131.  [Am*d  1890.]  In  an  action  brought  in  ajustice's  1 1«4,  Co» 
CO  art  of  the  city  of  Brooklyn*  to  recover  a  sum  of  money  j***^  "^^^ 
for  wages  earned  by  a  female  employe  other  than  a  dooies- 
tic  servant,  or  for  material  fumiBhed  by  sudi  employe  in 
the  course  of  her  employment,  or  in  or  about  the  subject- 
matter  thereof,  or  for  both,  the  plaintiff,  if  entitled  to  costs, 
recovers  the  sum  of  ten  dollars  as  costs  in  addition 
to  the  co»ts  allowed  by  title  ninth  of  this  chaj^ter, 
unless  the  amount  of  damages  recovered  is  kss 
than  ten  dollars,  in  which  case  the  plnintiff 
recovers  the  sum  of  five  dollars  as  such  additional  costs. 
Where  the  employ^  Is  the  plaintiff  in  such  an  action  she 
is  entitled,  upon  a  settlement  thereof,  to  the  full  amount  of 
costs  which  she  would  have  recovered  if  judgment  had  been 
rendered  in  her  favor  for  the  sum  received  by  her  upon  the 
settlement.  In  such  action  brought  in  said  court,  if  the 
plaintiff  recover  a  judgment  for  a  sum  not  exceeding  fifty 
dollars,  exclusive  of  costs,  no  property  of  the  defendant 
shall  be  exempt  from  levy  and  sale,  by  virtue  of  an  execu- 
tion against  property  issued  thereupon ;  and,  if  such  an 
execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execu- 
tion a^ain.Ht  the  person  of  the  defendant  for  the  sum 
remaining  uncollected.  A  defendant  arrested  by  virtue  of 
an  execution  so  issued  against  his  person,  must  be  actually 
confined  in  the  jail  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged  after  having  been  so 
confined  fifteen  days.  After  his  discharge  an  execution 
against  his  person  cannot  be  again  issued  upon  the  judg- 
ment, but  the  judgment  creditor  may  enforce  the  judgment 
against  property  as  If  the  execution,  from  which  the  jude- 
iiient  c]ebtor  is  discharged,  had  been  returned  without  his 
being  t^iken. 

§  8188.  Where  an  application  is  made  for  a  second  or 
subsequent  adjournment  of  the  trial  of  an  action,  brought 
in  a  jasticft's  court  of  the  olty  of  Brooklyn,*  after  it  has  been 
once  adjourned,  the  justice  may,  in  his  discretion,  require 
payment  to  the  adverse  party  of  a  sum,  not  exceeding  five 
dollars,  besides  disbursements,  as  a  condition  of  granting  the 
application. 

§  3133.  Each  justice  of  the  peace  of  the  city  of  Brook- 
llyn*  is  a  justice  of  the  peace  of  Kings  county ;  and  each 
provision  of  this  act.  relating  to  the  proceedings  before  a 
justice  of  the  peace  of  a  town,  applies  to  the  proceedings 
before  a  justice  of  the  peace  of  that  cit}-,  except  as  other- 
wise specially  prescrined  in  this  title.  Each  of  thoFe 
justices  must  hold  his  court  open,  from  nine  o'clock  in  the 
moming,  until  three  o'clock  in  the  afternoon 

See  note  to  1 8211. 
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TITLE  Xn. 
Miscellaneous  Provisums. 


I  8147.  DeliTety ;  how  compelled. 
8148.  Entries  to  be  evidenoe. 
8140.  Justice  to  fnmiih  copies 
of  papers. 

8150.  Transfer  of  action  when 

jastice*B  term  expiree, 
etc. 

8151.  Id.;  when  Justice  ia  a  wit- 

ness. 

8155.  Proceedings  upon  transfer. 
8158.  Penalty  for   not  paying 

over  moner. 
8154.  Action  on  Judgment  of 
justice. 

8166.  Id. ;  proof  of  judgment, 

etc. 

8156.  Execution  of  mandate  by 

private  person. 

8167.  Constable  to  execute  man- 

dates in  person. 
8156b  Sheriff  to  act  where  exe- 
cution of  mandate  ia  re- 
sisted. 


f  8184.  Mode  of  application  of 
certain  provisions  of 
this  act. 

8185.  General  requisites  of  man- 

dates. 

8186.  Beward  to  constable  for- 

bidden. 

8187.  Justice  or  constable  not 

to  buy  claim,  etc 

8188.  PtenaltT. 

818B.  Yiolauon  of  preceding  sec- 
tions a  defence  to 
action. 

8140,  8141.  Docket-book  to  be 
kept  by  justice  ;  entries 
ttierein. 

814S.  Index  to  docket-book. 

8148.  Papers  to  be  filed. 

814^  Deposit  of  books  and  pa- 
pers with  town  or  city 
clerk. 

8145.  Certificate  in  docket-book 

deposited. 

8146.  Town  or  citv  clerk  to  de- 

mand books,  etc  ,  upon 
death,  etc.,  of  ju^ce. 

%  8184.  Where  a  provision  of  this  act,  not  contained  in 
this  chapter,  is  made  applicable  to  proceedings  before  a 
justice  of  the  peace,  the  application  is  subject  to  the  quali- 
ncation,  that  it  does  not  include  anything,  which  is  repug- 
nant to  any  special  provision  of  law,  regulating  the 
jurisdiction  or  powers  of  aiustice  of  the  peace,  or  the  pro- 
ceedings before  him.  Wliere  a  provision,  thiu  made 
applicable,  relates  to  the  filing  of  a  paper  in  a  court  or 
with  a  clerk,  the  paper  must,  in  an  action  or  special  proceed- 
ing before  a  justice  of  the  peace,  be  filed  with  the  lustice, 
unless  he  has  a  clerk  appointed  pursuant  to  law  ;  and  where 
it  confers  a  power  upon  a  court  or  a  iudge,  the  provision, 
making  it  applicable  to  proceedings  taken  under  this  chap- 
ter, is  to  be  construed,  as  conferring  a  like  power  upon  the 
justice,  before  whom  the  action  or  special  proceeding  is 
brought. 

§  8186.  A  mandate,  issued  by  a  justice  of  the  peace, 
must  be  signed  by  him,  and  may  be  without  seal.  It  must 
be  entirely  filled  up,  at  the  time  when  it  is  delivered  to  an 
officer  to  be  executed,  so  as  to  have  no  blank,  either  in  the 
date  thereof  or  otherwise ;  except  that  there  may  be  a  blank 
in  a  subpcena  for  the  name  of  any  or  all  of  the  witnesses. 
A  mandate,  issw  d  and  delivered  to  an  officer  to  be  executed, 
contrary  to  this  section,  is  void. 

§  8186.  A  constable  shall  not  ask  or  receive  any  money 
or  other  valuable  thing  from  any  person,  as  a  consiaeration, 
reward,  or  inducement  for  omitting  or  delaying  to  arrest  a 
person,  or  to  take  him  to  jail,  or  to  sell  property,  by  virtue 
of  an  execution,  or  to  execute  any  other  duty,  pertaoung  to 
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his  office  ;  or  any  money  or  valuable  thing,  other  than  the 
fees  expressly  allowed  to  him  by  law,  for  executing  any 
duty  pertaining  to  his  office. 

§  8137.  A  justice  of  the  peace  or  constable  shall  not, 
directly  or  indirectly,  buy,  or  be  interested  in  buying,  a 
bond,  note,  or  other  demand  or  cause  of  action,  for  the  pur- 
pose of  bringing  an  action,  or  instituting  a  special  proceeaing 
before  a  justice,  founded  thereupon ;  nor  shall  a  Justice  or  a 
constable,  either  before  or  after  an  action  or  a  special  pro- 
ceeding is  commenced,  lend  or  advance,  or  agree  to  lena  or 
advance,  or  procure  to  be  lent  or  advanced,  any  money  or 
other  valuable  thing  to  any  person,  in  consideration  of,  or 
as  a  reward  for,  or  an  inducement  to,  the  placing,  or  having 
placed  in  his  hands,  a  debt,  or  other  demand  or  cause  oi 
action,  for  prosecution  or  collection. 

§31 38.  A  justice  of  the  peace  or  constable,  who  violates 
a  provision  of  the  last  three  sections,  is  guilty  of  a  misde- 
meanor ;  and  shall  be  punished  accordingly.  A  conviction 
also  operates  as  a  forfeiture  of  his  office. 

§8180.  It  is  a  defence  to  an  action,  brought  before  a 
justice  of  the  peace;  that  the  demand,  upon  which  it  is 
founded,  was  bought  and  sold,  or  received  for  prosecution, 
contrary  to  the  foregoing  provisions  of  this  title.  In  an 
action  wherein  such  a  de^nce  is  interposed,  if  the  plaintiff, 
after  being  duly  subpoenaed  as  a  witness,  fails  to  attend, 
pursuant  to  the  subpopna ;  or  if,  upon  the  trial,  or  upon  his 
examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  <iuestion  pertinent  to  show  a  violation 
of  either  of  those  provisions ;  the  justice,  besides  punishing 
him,  in  a  proper  case,  for  his  failure  or  refusal,  must  dis- 
miss his  complaint.  The  testimony,  in  such  an  action,  of 
the  plaintiff,  or  any  other  witness,  is  not  evidence,  in  a 
crimmal  prosecution  against  him,  for  violating  either  of 
those  provisions. 

§  8140.  A  justice  of  the  peace  must  keep  a  docket 
book,  in  which  he  must  enter  : 

1.  The  title  of  every  action  or  special  proceeding  com- 
menced before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the 
commencement  of  the  special  proceeding,  was  issued ;  with 
a  statement  of  the  nature  of  the  mandate,  and  a  memoran- 
dum of  each  order  of  arrest,  warrant  of  attachment,  or 
requisition  to  replevy,  granted  by  him. 

&  The  time  when  tJie  parties  apx>eared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of 
the  mandate  for  the  commencement  of  the  special  pro- 
ceeding, 

4.  A  concise  statement  of  the  substance  of  each  oral 
pleading,  or  a  memorandum  of  the  filing  of  each  written 
pleading. 

5.  Each  adjournment ;  stating  upon  whose  application^ 
and  to  what  time  and  place,  it  was  made. 
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6.  The  issuinof  of  a  venire  ;  statin?  upon  whose  applica- 
tion it  was  issued,  and  the  time  and  place  of  the  return 
thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  was  by  a 
Jury,  the  name?  of  all  the  persons  returned  as  having  been 
notif  ed  to  attend  as  jurors  ;  stating  who  did  not  attend ; 
who  attended ;  and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial :  stating 
at  whose  request  he  was  sworn ;  each  objection  made  to  the 
competency  of  a  witness ;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jiur,  and  the  time  of  receiving  it ; 
or  if  the  jury  disagreed  anu  were  discharged,  a  slatemept  of 
that  fact 

10.  A  concise  statement  of  the  substance  of  each  order, 
made  by  him  in  the  course  of  the  action  or  special  proceed- 
ing. 

11.  The  judgment  or  final  order ;  and  the  time  of  enter- 
ing it. 

12.  The  execution  ;  the  time  of  issuing  it ;  the  kind  of 
execution ;  the  name  of  the  officer  to  whom  it  was  deliv- 
ered ;  and  each  renewal  with  the  date  thereof. 

IB.  The  return  of  each  execution ;  the  time  of  the  re- 
turn ;  and  a  statement  of  any  money  paid  to  the  justice 
thereupon,  and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be 
filed  in  the  county  clerk's  office,  and  the  time  when  it  was 
given. 

15.  The  appeal^  if  any  ;  and  the  time  of  service  of  the 
notice  of  appeal. 

§  8141.  Each  of  the  entries,  specified  in  the  last  section, 
must  be  made  under  the  title  of  the  action  or  special  pro- 
ceeding to  whicli  it  relate?* ;  and,  in  addition  thereto,  the  Jus- 
lice  may  enter  in  like  manner  any  ot^r  proceeding,  had 
before  him  in  the  action  or  special  |m)ceeding,  which  he 
thinks  proper  to  enter.  A  docket  book,  kept  by  a  justice, 
must  be  kept  open,  during  the  hours,  when  a  sheriff's  office 
is  required  by  law  to  be  kept  open,  for  search  and  exami- 
nation by  any  x)orson,  upon  his  reasonable  request  and  to  a 
reasonable  extent 

31 42.  A  justice  of  the  peace  must  keep  an  alphabetical 
fex  to  all  the  judgments,  entered  by  him  in  his  docket- 
book  ;  and  he  must  Insert  therein  the  names  of  all  the  par- 
ties to  each  judgment,  and  the  page  of  the  book,  where  the 
judgment  is  entered. 

§  3143.  A  justice  of  the  peace  must  carefully  file  and 
preserve  each  affidavit  or  other  paper,  delivered  to  him  to  be 
filed  in  an  action  or  special  procecKllng. 

§  3144.  If  a  justice  of  the  peace,  either  before  or  after 
the  expiration  of  his  term  of  office,  removes  from  the  town 
«ir  city  wherein  he  was  elected,  he  must  forthwith  deposit, 
with  the  clerk  of  that  town  or  city,  his  docket-book,  and  all 
other  books  and  papers,  in  his  custody,  relating  to  an  action 
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or  a  special  proceeding,  which  has  been  heard  by  him,  or 
commenced  before  him.  A  justice,  who  is  removed  from 
office,  must  make  a  like  deposit,  within  ten  days  after  re- 
ceiving? notice  of  his  removal,  or  afterwards,  upon  tlie  de- 
mand of  the  clerk  of  the  town  or  city.  But  the  omission  of 
the  justice  to  make  the  de]X)6it,  does  not  affect  the  validity 
of  any  book  or  paper,  so  required  to  be  deposited,  or  of  any 
proceeding  to  which  it  relates. 

§3145.  A  justice  of  the  peace  must  make,  in  each  40Hnn»l5t 
docket-book  deposited  by  him,  as  prescribed  in  the  last  .sec- 
tion, a  certilicate  under  his  hand,  to  the  effect  that  each  judg- 
ment or  order,  entered  therein,  was  duly  rendered  or  made, 
as  therein  stated  ;  and  that  the  sum,  appearing  by  the  book 
to  be  due  thereupon,  has  not  been  paid,  to  his  knowledge. 

§  3146.  If  a  justice  of  the  peace  dies,  or  his  office  be- 
comes otherwise  vacant,  the  town  or  city  clerk  must  demand 
and  receive  all  books  and  papers,  which  belonged  to  the 
justice  in  his  official  capacity,  from  any  person  having 
them  in  his  possession. 

§  3147,  If  any  book  or  paper,  required  to  be  deposited 
with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 
withheld,  the  like  proceedings  may  be  bad,  at  the  instance 
of  the  town  or  city  clerk,  to  compel  the  deposit  thereof,  as 
are  prescribed  by  law,  where  an  officer  refuses  or  neglects 
to  deliver  a  book  or  paper  in  his  custody  as  such  officer,  to 
his  successor  in  office. 

§  3148.  An  entry  made,  as  prescribed  by  law,  in  the 
docket-book  kept  by  a  justice  of  th^  peace,  and  deposited 
with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 
presumptive  evidence  of  the  matters  of  fact  stated  therein  ; 
but  the  presumption  may  be  repelled  by  proof. 

§  3140.  A  justice  of  the  peace  must  furnish,  upon  re- 
quest, and  payment  of  his  fees,  to  any  person  interested  in 
a  judgment  or  order  entered  by  him,  a  transcript  of  the 
judgment  or  order,  together  with  a  copy  of  all  the  entries 
m  his  docket-book,  relating  to  the  cause ;  a  copy  of  his 
minutes  of  the  evidence  in  the  cause,  or  the  substance  of 
the  testimony,  if  he  has  not  taken  minutes;  and  a  copy  of 
any  paper  on  file  in  the  cause ;  or  such  portions  thereof  as 
are  required. 

g  3160.  If  the  term  of  office  of  a  justice  of  the  peace 
is  about  to  expire,  or  he  is  about  to  remove  from  the  town 
or  citjr,  before  judgment  is  rendered  in  an  action,  or  a  final 
order  is  made  in  a  special  proceeding,  pending  before  him, 
he  must  i>reviously  make  a  written  order,  reciting  the  fact, 
and  directing  the  action  or  special  proceeding  to  be  con- 
tinued l)efore  another  justice  of  the  same  town  or  city, 
named  in  the  order. 

§  3161.  If,  before  an  issue  of  fact  is  joined  in  an  action  87  Han,  81. 
or  special  proceeding,  the  defendant,  or,  where  he  has  not 
been  arrested,  his  attorney,  presents  to  the  justice  satisfac- 
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tonr  proofs  by  affidavit,  that  the  Justice,  before  whom  the 
action  or  special  proceeding  is  pending,  is  a  material  wit- 
ness for  the  defendant,  without  whose  testimony  he  cannot 
safely  proceed  to  trial,  setting  forth  therein  the  particular 
facts  and  circumstances,  which  he  expects  to  prove  by  him. 
the  justice  must  forthwith  make  a  written  order,  directing 
the  action  or  special  proceeding  to  be  continued  before 
another  justice  of  the  same  town  or  city,  named  in  the 
order. 

§  8158.  Where  an  order  is  made,  as  prescribed  in  either 
of  the  last  two  sections,  the  constable  must  forthwith  take 
it,  and  all  other  papers  in  the  action,  with  the  body  of  the 
defendant,  if  he  is  under  arrest,  before  the  justice  named 
in  the  order.  The  plaintiff  or  petitioner  must  forthwith 
appear  before  that  justice,  who  must  take  cognizance  of 
the  action  or  special  proceeding,  and  must  proceed  therein 
as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed 
by  law,  for  services  performed  oy  the  constable  and  the 
justice,  before  the  transfer,  together  with  the  fees  allowed 
by  law,  for  the  proceedings  before  .the  justice  to  whom  the 
cause  is  transferred. 

§  3 168.  A  justice  of  the  peace,  who  neglects  or  refuses, 
within  a  reasonable  time  after  demand,  to  pay  any  money, 
collected  by  him  in  his  official  capacity,  to  the  person  en- 
titled thereto,  is  guilty  of  a  misdemeanor,  ana  shall  be 
punished  accordingly.  A  conviction  also  operates  as  a  for- 
feiture of  his  office. 

§  8154.  In  an  action  upon  a  judgment  of  a  justice  of 
the  peace,  brought  in  the  county  wherein  it  was  rendered, 
within  five  years  after  the  rendition  thereof,  against  a  de- 
fendant upon  whom  the  summons  was  personally  served, 
no  costs  can  be  recovered,  except  where  the  justice,  who 
rendered  the  judgment,  is  dead,  or  out  of  office,  or  other- 
wise incapable  of  acting ;  or  has  removed  from  the  county; 
or  where  one  of  the  parties  has  died ;  or  where  the  docket 
of  the  judgment  has  been  lost  or  destroyed. 

§  8165.  In  an  action  brought  upon  a  judgment  of  a 
justice  of  the  peace,  who  is  deaiu,  or  out  of  office,  or  other- 
wise incapable  of  acting ;  or  has  removed  from  the  county; 
or  cannot  be  found  therein  ;  the  original  docket-book  of  the 
Justice  is  presumptive  evidence  of  any  matter  entered 
therein,  as  prescribed  by  law ;  but  the  presumption  may 
be  repelled  by  proof.  If  the  docket-book  is  lost  or  de- 
stroyed, or  if  It  cannot  be  produced,  after  reasonable  effort 
to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of 
fact. 

11  Miao.  461.     §81 56.  A  justice  of  the  peace,  who  issues  any  mandate, 

17  Id.  666.  authorized  by  this  chapter,  except  a  venire,  may,  at  the 

request  of  the  party,  whenever  he  deems  it  expedient  so  to 

do,  empower,  by  a  written  authority  indorsed  upon  the 
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mandate,  any  proper  person  of  full  age,  not  a  party  to  tho 
action,  to  serve,  or  otherwise  execute  it.  For  that  pur- 
pose, the  person  so  empowered  has  all  the  power  ana  au- 
thority, and  is  subject  to  all  the  obli^tions  and  liabilities, 
of  a  constable ;  and  his  return  is  evidence  in  like  manner 
as  a  constable's.  But  a  person  so  empowered  is  not  entitled 
to  any  fee  or  reward  for  his  services. 

§  8167.  A  constable,  to  whom  a  mandate  is  directed  and 
delivered  as  prescribed  in  this  chapter,  must  execute  it  in 
person,  pursuant  to  the  tenor  thereof.  He  cannot  act  by 
deputy  m  such  a  case. 

I  8168.  If  a  constable,  to  whom  a  mandate,  issued  by 
a  justice  of  the  peace,  is  directed  and  delivered,  finds,  or 
has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  deliver  it  to  the  sheriff  of  the 
county,  with  a  written  certificate,  stating  the  facts,  and 
requiring  the  sheriff  to  execute  it.  Thereupon  the  sheriff 
must  execute  the  mandate ;  and  he  is  subject  to  all  the  lia- 
bilities attaching  to  a  constable  in  executing  it.  Sections 
one  hundred  and  four,  one  hundred  and  five,  and  one  hun- 
dred and  six  of  this  act  apply  to  a  mandate  delivered  to  a 
sheriff  as  prescribed  in  this  section. 

CHAPTER  XX, 

PROVISIONS  RELATING  TO  CERTAIN   COURTS 
IN  CITIES,  AND  THE  PROCEEDINGS  THEREIN. 

TITLE     L-*Thb  HABims  court  [kow  city  ooubt]  of 

THE  CITT  OF  NeW  ToBK. 

TITLE   IL— Thb  matob'8  court  op  the  city  of  Hud- 
son, AND  the  recorders'  COURTS  OF 

the  cities  of  Utica  and  Oswbgo. 

TITLE  in.— The  city  court  of  Yonsers. 

TITLE  IV. — ^Thb  district  courts  op  the  city  op  New 

Tors,  and  the  justices'  courts  of 
the  cities  of  Albany  and  Troy. 

TITLE   v.— Thb  municipal  court  of  thb  city  OIF 

Rochester. 

TITLE  L 
The  marine  court  of  the  city  of  New  York,* 

Abtigls  1.  ProviflioiiB    generally  applicable  to  proceedings  !n  th« 

court. 
2.  Proviaiona  exclusively  applicable  to  tbe  proceedinga,  other 

than  appeals,  in  an  orainary  action. 
8.  ProviaionM  exclusiyely  applicable  to  the  proceedings,  other 

than  appeals,  in  certain  marine  causes. 
4.  Appeals  to  and  from  the  general  term  of  the  court 

*L.  1883,  Ch.  86,  changed  name  to  "  City  cooit  of  New  York.** 
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ARTICLE  FIRST. 

pBOYIfilONB  GENBBALLY  AFPLICABLB  TO  PbOOEEDDIOS 

IN  THE  COUKT. 

I  tlBQ.  Prorislons,     applying       g  8100,  Service  of  notice  of  trial; 

generally  to  coorts  or  filing  of  note  of  iaeiie. 

record,  subject  to  cer-  8168.  When  court  may  relieTe 

tain  qualiflcationg.  from  imprlBonment. 

8100.  Certain  aectfons  inappli-  8101  Honey ;  how  paid  into  the 

cable  to  the  conrt.  court. 

Slot  Time  for  service  of  no- 

tioea. 

§  8169**Each  of  the  foregoing  provisions  of  this  act, 
which  is  made,  by  chapter  twenty-second  of  this  act, 
applicable  to  the  marine  court  of  the  city  of  New  York,  or 
generally  to  courts  of  record,  is  subject  to  the  qualifications 
and  exceptions  expressed  or  plainly  implied  in  this  title. 

1 1M8  Con-  &  8160,  [Am'd  1896.]  Sections  fonr  hundred  and  thirty- 
S^Civ^Fro  ®^^  ^^^  ^^^  hundred  and  three,  sections  six  hundred  and 
104.  *  eleven  to  six  hundred  and  nineteen,  both  iuclnsiye,  and  sec- 

2  How.  Pr.  tions  six  hundred  and  thirty-six,  eight  hundred  and  twenty- 
N .  ^  888.  geven  and  ten  hundred  and  fifteen  of  this  act  do  not  apply  to 
SUte  Rep.  ^^  action  or  a  special  proceeding  brought  in  the  marine  conrt 
UOl  of  the  city  of  New  York,  or  before  a  justice  thereof,  or  to  any 
12  Miac.  198.  proceeding  therein.     Sections  thirty-two  hundred  and  sixty- 
eight  and  thirty -two  hundred  and  sixty-nine  of  this  act,  do 
not  apply  to  an  action  in  the  court,  prosecuted  as  prescribed 
in  article  third  of  this  title ;  or  where  an  undertaking  has 
been  given  as  prescribed  in  section  thirty-one  hundred  and 
sixty-five  of  this  act.    A  plaintiff,  in  an  action  brought  in  the 
court,  who  has  an  office  for  the  regular  transaction  of  busi- 
ness in  person,  within  the  city  of  New  York,  is  deemed  a 
resident  of  that  city  within  the  meaning  of  sections  thirty- 
two  hundred  and  sixty-eight  and  thirty-two  hundred  and 
sixty-nine  of  this  act. 

§  2.  The  provisions  of  section  ten  hundred  and  thirteen 
of  the  code  of  civil  procedure  are  hereby  made  applicable  to 
and  binding  upon  the  city  court  of  the  city  of  New  fork. 
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f  IMO,  Cod.      g  8 1 6  !•  The  time  for  personal  service  of  certain  notices, 
Boi.  Act.        jn  an  action  brought  in  the  court,  is  as  follows : 

1.  Notice  of  justification  of  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's 
costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  Judgment  in  a  case  sx>eci- 
fied  in  section  five  hundred  and  thirty-seven  of  this  act ; 
notice  of  a  motion  to  strike  out  a  pleading,  in  a  case  speci- 
fied in  section  five  hundred  and  thirty-eight  of  this  act ; 
notice  of  an  application  for  judgment  upon  the  defendant's 
default,  or  of  the  execution  of  a  reference,  or  writ  of  in- 
(][uiry,  or  of  an  assessment  thereupon,  as  prescribed  in  sec- 
tion one  thousand  two  hundred  and  nineteen  of  this  act ; 
not  less  thua  two  days. 

8.  Notice  of  the  justification  of  bail,  not  less  than  two, 
nor  more  than  ten  days. 

•  Oh.  L.  1897,  known  as  '*  The  Qre»ter  Now  Tork  Charter  "  proTidea 
aa  f olIowB : 

§  1346.  The  city  court  shall  be  contlnned.  and  eaid  oonrt  and  the 
Josticea  thereof  ahal)  have  the  same  powers  and  jurisdiotion  as  are 
now  conferred  npon  them  by  law  ;  proyided,  however,  that  in  sections 
three  hundred  and  thirty-eight,  thirty-one  hundred  and  sixty  five, 
thirty-one  hundred  and  sixty  nine,  thirty-one  hundred  and  seventy 
and  thirty-two  hundred  and  sixty-eight  of  the  Code  of  Civil  Pro- 
cedure the  word  "city"  shall  be  construed  to  mean  and  apply  to  the 
territory  within  the  City  of  New  York,  as  it  existed  and  was  constituted 
prior  to  the  sixth  day  of  June,  eighteen  hundred  and  ninety-five. 

§  1840.  The  justices  of  said  city  court  in  office,  when  this  act  shall 
take  effect,  shall  continue  to  hold  office  until  the  expiration  of  their 
respective  terms;  but  the  successors  of  said  Justices  shall  be  elected 
for  and  hold  office  for  the  period  of  ten  years 


^ 
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4.  Notice  of  a  motion,  other  than  a  motion  specified  in 
subdivision  uecond  of  this  section,  not  less  than  four  days ; 
but  the  court  or  a  justice  thereof  may,  upon  an  affidavit 
showing  grounds  therefor,  prescribe  a  shorter  time,  by  an 
order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of 
law  ;  notice  of  the  hearing  of  an  appeal,  or  of  any  other 
hearing,  the  time  for  serving  which  is  not  expressly  pre- 
scribed in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, or  elsewhere  in  this  title  ;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days  ; 
except  where  all  the  attorneys,  serving  and  served  with  the 
notice,  reside  or  have  their  offices  in  the  city  of  New  York, 
in  which  case,  one  day's  notice  is  sufficient. 

§  8168.  Notice  of  trial  of  an  issue  triable  at  a  term  of  {  vau  Coo 
the  court,  or  of  the  hearing  of  an  appeal  to  the  general  term  ■**•  ^^^ 
of  the  court,  may  be  eiven  for  any  day  of  the  term.  A 
note  of  issue  must  be  filed  at  least  two  davs  before  the  day, 
or  the  commencement  of  the  term,  for  wnich  the  notice  of 
trial  or  hearing  is  given ;  and,  if  it  relates  to  the  trial  of  an 
issue  of  fact,  or  of  law,  it  must,  in  addition  to  the  matters 
specified  in  section  nine  hundred  and  seventy-seven  of  this 
act,  state  the  day  or  the  term,  for  which  the  notice  has  been 
given.  But  this  and  the  last  section  do  not  apply  to  a  case 
where  special  provision  is  otherwise  made  in  article  third 
of  this  title. 

§8168.  Where  it  satisfactorily  appears  that  a  party,  $i«46,  Cos. 
who  is  actually  confined  in  jail,  by  virtue  of  an  order  of  "ol*  Act 
arrest,  or  an  execution  against  the  person,  issued  in  an 
action  brought  in  the  court,  is  physically  unable  to  endure 
the  confinement,  and  that  he  cannot  procure  bail,  or  the 
necessary  sureties  in  a  bond  for  the  jail  liberties,  as  the 
case  requires,  the  court,  or  a  justice  thereof,  may,  in  its  or 
his  discretion,  bv  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After 
such  a  release  from  an  execution  against  the  person, 
another  execution,  against  the  person  of  the  judgment 
debtor,  cannot  be  issued  upon  the  judgment:  but  the 
judgment  creditor  may  enforce  the  judgment  against 
prof^erty,  as  if  the  execution,  from  which  the  judgment 
debtor  was  released,  had  been  returned  without  his  t)eing 
taken, 

§  8164.  Money  x)aid  into  the  court,  pursuant  to  any  {iws,  Coo 

Srovision    of  this  act,  must,  unless  the  court  otherwise   boL  Act. 
irects,  be  paid  directly  to  the  chamberlain  of  the  city  of 
New  York,  to  the  credit  of  the  cause  in  which  it  is  paid. 


r 
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ARTICLE  SECOND. 


Provisions  bxclubitkly  applicable  to  the  Pbocebd- 
ings,  other  than  appeals,  in  an  ordinary  action. 


$  8165.  Summons. 

8166.  Time  of  oervice  of  plead- 

in^r^,  etc. 

8167.  Enforcement    of    certain 

jadfiinentB  in  favor  of 
worklBg  women. 

8168.  Time  for  non-acceptance 

and  jnaiificationof  bail, 

etc. 
8160.  Proof  necespary  to  obtain 

warrant  of  attachment. 
8170.  Service  of  eommonB  with- 

oat  the  city,  or  by  pnb- 

lication. 


S  8171.  Commlfldon  to  take  testi- 
mony. 

Court  may  refer  qneetion 
arising  npon  a  motion. 

Time  for  filing  decialon 
upon  a  trial  by  theconrt. 
la.;  when  Bnfflcient. 

Connterclaima. 

Perishable  propertj  may 
be  sold. 

Portion  of  verdict,  etc., 
may  be  remitted. 


8172. 
8178. 


8174. 
8175. 

8176. 


§8166.  The  summons,  in  an  action  brought  in  the 
court,  must  state  that  the  time,  within  which  the  defendant 
must  serve  a  copy  of  his  answer,  is  six  days  after  the  ser- 
vice thereof,  exclusive  of  the  day  of  service  ;  except  in  one 
of  the  following  cases : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof, 
by  affidavit,  that  either  the  plaintiff  or  the  defendant  resides 


$  1388,  Coo 
•ol.  Act. 


wiihont  the  city*  of  New  York  ;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the  plain- 
tiffs or  all  the  defendants  reside  without  that  oity,*  direct  by 
an  order,  that  the  defendant  be  summoned  to  answer  within 
a  shorter  time,  specified  therein,  not  less  than  two  days  after 
the  service  of  the  summons,  exclusive  of  the  day  of  service ; 
whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  sum- 
mons ;  and  a  copy  thereof  must  be  delivered  with  a  copy  of 
the  summon**.  The  justice  may,  in  his  discretion,  as  a  con- 
dition of  granting  the  order,  require  the  plaintiff  to  give  an 
undertaking^  with  one  or  more  sureties,  to  the  effect  that 
the  plaintiff  will  pay  any  judgment  which  may  be  rendered 
against  him  in  the  action,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dol- 
lars. 

2.  Where  an  order,  directing  service  of  the  summons 
withont  the  city*  of  New  York,  or  by  publication,  is  granted, 
the  summons  must  state  that  the  time,  within  which  the 
defendant  must  serve  a  copy  of  his  answer,  is  ten  davs  after 
service  thereof,  exclusive  of  the  day  of  servic-e.  If  a  sum- 
mons, requiring  the  defendant  to  answer  within  a  shorter 
time,  ha^i  been  issued,  as  proscritred  in  this  section,  before 
an  order  specified  in  this  Bubdivision  is  granted,  the  justice 
granting  such  an  order  may  diR'ct  that  the  summons  be 
amended  accordingly  ;  and  thereupon  the  summons  pub- 
lished, or  served  without  that  oity,*  pursuant  to  the  order, 
must  correctly  state  the  time. 

g8166e  The  time,  within  which  a  defendant  in  a  case 
specified  in  section  four  hundred  and  seventy-nine  of  this 
*  See  note  to  §  3169  ae  to  conatmctlon  of  "  oity  "  nnder  1 13tf  of  «*  Thf 
Greater  New  York  Charter." 


T 
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act  must  demand  a  'copy  of  the  complaint,  and  the  time 
within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time, 
within  which  a  copy  of  a  pleading,  subsequent  to  the  com- 
plaint, must  be  served,  after  the  service  of  a  copy  of  the 
preceding  pleading,  is  the  eame  number  of  days,  as  stated 
in  the  summons,  within  which  the  defendant  is  required  to 
serve  a  copy  of  his  answer,  after  service  of  the  summons. 
But,  except  as  otherwise  prescribed  in  section  three  thou- 
sand one  hundred  and  eighty-five  of  this  act,  a  defendant, 
arrested  before  answer,  h;is  ten  days  after  the  arrest,  within 
which  to  demand  a  copy  of  the  complaint  or  to  serve  a  copy 
of  his  answer,  as  the  case  requires  ;  and  judgment  must  be 
stayed  accordingly. 

§  8 1 67.  Section  three  thousand  two  hundred  and  twenty-  $  ia«,  Con 
one  of  this  act  applies  to  an  action  brought  in  the  court  and   *<*^  ^^' 
to  the  judgment  and  execution  against  the  person  and  prop- 
erty of  the  judgment  debtor. 

§  8168.  The  time  for  taking  certain  proceedings,  in  an   { 1889,  Con 
action  brought  in  the  court,  is  as  follows ;  ■**'*  ^^ 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five 
days  after  the  delivery,  to  the  plaintiff's  attorney,  of  certified 
copies  of  the  order  of  arrest,  return,  and  undertaking,  as 
prescribed  in  section  five  hundred  and  seventy-seven  of  this 
act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five 
days  after  ser\'ice  of  the  notice  specified  in  subdivision  first 
of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  un- 
dertaking given  by  the  plaintiff,  as  security  for  the  defend- 
ant's costs,  within  two  days  after  service,  upon  the  defend- 
ant's attorney,  of  a  written  notice  of  the  filing  thereof  ;  and 
service  of  notice  of  the  justification  of  the  same,  or  new 
sureties,  wiHiin  two  days  after  service  of  the  notice  of 
exception. 

§  8169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of  { 1248,  Cob« 
attachment  against  property,  he  must  show  by  affidavit,  to  5? v'^Vgr 
the  satisfaction  of  the  justice  granting  it,  that  a  sufifieient  4  civ.'Pro. 
cause  of  action  exists  against  the  defendant,  to  recover  819. 
damages  for  one  or  more  cans .  s  specified  in  section  six  hun-  ^  ^J^'^.P'* 
dred  and  thirty -five  of  this  act,  to  an  amount  statetl  in  the  ^§[  ^ 
affidavit ;  which,  if  the  action  is  to  recover  damages  for     state  Bep. 
brejich  of  a  contract,  must  be  stated  over  and  above  allcoun-  ^^ 

terclaims  known  to  the  plaintiff  ;  and  also  that  the  case  is 
within  one  of  the  following  subdivisions : 

1.  That  the  defend^mt  is  a  foreign  corporation  ;  or  a 
domestic  corporation  whose  principal  place  of  business  is 
not  within  the  city*  of  New  York. 

9.  That  the  defendJvnt  is  not  a  resident  of  the  State. 

8.  That  the  defendant,  being  a  resident  of  the  State,  if  s$  Ab>,  JL 
not  a  resident  oi  the  qUj*  o{  New  York }  9^d  )^  po\  ^  9*  W» 
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office  within  that  city,  where  he  regularly  transacts  business 
in  person. 

4  That  the  defendant,  being  an  adult  and  a  resident  of 
that  city,*  has  departed  thereirom,  with  intent  to  defraud 
his  creditors,  or  to  avoid  service  of  the  summons  ;  or  keeps 
himself  concealed  tlieiein,  with  the  like  intent ;  or  thai, 
after  proper  and  diligent  effort  to  ascertain  the  place  of 
the  sojourn  of  such  a  resident  adult  defendant,  the  same 
cannot  be  asceitained. 

5.  That  the  defendant,  being  an  adult,  has  removed,  or 
is  about  to  remove  property  from  that  city,*  with  intent  to 

defraud  bis  creditors,  or  that  he  has  assigned,  disposed  of, 
or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
property,  with  the  like  intt^nt, 

6.  That  the  defendant,  bein^  an  adult  and  a  resident  of 
that  citv,*  has  been  continuously  without  the  United  States 

more  than  six  months  next  before  the  granting  of  the  war- 
rant, and  has  not  made  a  designation  of  a  person  upon 
whom  to  serve  a  summons  in  his  behalf,  as  prescribetl  in 
section  four  hundred  and  thirty  of  this  act ;  or  a  designation 
fio  made  no  longer  remains  in  force. 

g  8170.  An  order,  directing  the  service  of  a  summons, 
either  w  thout  the  city*  of  New  York,  or  by  pablication, 
may  be  granted  by  the  court,  or  by  a  juptice  thereof ;  but 
only  in  a  case,  where  a  wammt  of  attachment  has  been 
issued,  as  prescribed  in  the  last  section,  and  personal  ser- 
vice of  the  summons  cannot  be  made,  with  due  diligence, 
witbin  that  city.*  The  plaintiff,  when  he  applies  for  bucu 
an  order,  must  show  by  affidavit,  to  the  satisfaclion  of  the 
court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of 
the  summons  without  that  city*  may  be  made,  as  directed 
in  the  order,  cither  within  or  without  the  State.  Sections 
four  hundred  and  forty  to  four  hundred  and  forty-five, 
both  inclusive,  and  sections  six  hundred  and  thirty -eight, 
seven  hundred  and  seven,  and  seven  hundred  and  eight  of 
this  act  apply  to  the  scr\'ice  or  publication,  pursuant  to 
such  an  order,  and  to  the  proceedings  relating  to  the  same 
and  subsequent  thereto ;  substituting  the  words,  •'  the 
city*  of  New  York",  in  place  of  the  words,  ''the  State'*, 
wherever  the  latter  words  occur.  If  the  defendant  is  a 
resident  of  the  city*  of  New  York,  the  order  mnst  also 
direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable 
age  and  discretion,  if,  upon  reasonable  application,  admit- 
tance can  be  obtiimed.  and  such  a  person  found  who  will 
receive  it ;  or,  if  admittance  cannot  be  so  obtained,  nor  such 
a  person  found,  by  affixing  the  same  to  the  outer  door  of 
the  residence  so  specified. 

tl9M,  Con  §  8171.  The  application,  to  the  court,  of  article  second 
??J*^?^..-.v  ^^  t^^lc  third  of  chapter  ninth  of  this  act,  is  subject  to  the 
l3o  .N.I.  i.a    f^jiiowmg  qualiflcaUons  : 

**  Se  )  note  to  g  3159  as  to  construction  of  "  cltv  "  nnder  {  1345  of  *'  Th« 
Oreater  New  York  Charter." 
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1.  The  words,  "  the  city  and  county  of  New-York,  or 
either  of  the  counties  of  Richmond,  Kings,  Queens,  or 
"Westchester  ",  must  be  regarded  as  substituted,  in  place  of 
the  words,  '*  the  State  ",  wherever  those  words  are  used  in 
that  article,  with  respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can 
be  settled  only  bj  a  Justice  of  the  court. 

8.  A  commission,  or  order  to  take  depositions,  issued  or 
granted,  pursuant  to  that  article,  may  be  executed  either 
within  or  without  the  State. 

§  8178.  The  court  may,  of  its  own  motion,  or  upon  the  $  I9i4,  Cod 
application  of  either  party,  without  the  consent  of  the  other,   «>'•  -^ct. 
by  order,  direct  a  reference,  to  determine  and  report  upon  ®  *'**'•  ^^ 
a  question  of  fact,  arising  upon  amotion,  in  any  stage  of  an 
action. 


8 1 78.  The  time  within  which  the  decision  of  the  court  ${i94S.  1M7, 
must  be  filed,  in  a  case  specified  in  section  one  thousand  tonaoL  Act 
and  ten  of  this  act,  is  ten  days  after  the  cause  is  finally  sub- 
mitted. The  decision  of  the  court,  in  a  case  specified  in 
section  one  thousand  and  twenty-two  of  this  act,  is  sufficient 
if  it  directs  the  judgment  to  be  entered  thereupon ;  but,  if 
80  required  by  a  party  appealing,  the  iustice  by  whom  the 
decision  was  made,  must,  within  ten  days  after  the  appeal 
is  perfected,  and  notice  thereof  and  of  the  requirement  is 
given  to  him,  make,  and  file  with  the  clerk,  a  special  deci- 
sion, stating  separately  thefacts  found,  and  the  conclusions 
of  law. 

§  8174.  A  counterclaim,  specified  in  subdivision  second  { 1248,  Coq^ 
of  section  five  hundred  and  one  of  this  act,  cannot  be  inter-  "^^  -^^^ 
posed  in  an  action  brought  in  the  court,  unless  it  is  of  such 
a  nature,  that  the  court  has  jurisdiction  of  an  action  founded 
thereupon  ;  except  tbat,  in  an  action  brought  by  an  execu- 
tor or  administrator,  any  counterclaim  may  be  interposed, 
which  could  be  interposed  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an 
action  brought  in  the  court,  without  respect  to  the  amount 
thereof ;  and  judgment  thereupon,  in  favor  of  the  defend- 
ant, may  be  rendered  for  any  sum. 

§  8 1 76.  Where  perishable  property  has  been  levied  upon,   |  laso.  Con- 
by  virtue  of  an  execution  or  a  warrant  of  attachment,  the  •**'•  ^^^ 
court  may,  upon  the  application  of  the  officer  making  the 
levy,  by  order,  direct  the  sale  thereof,  at  such  a  time,  and 
upon  such  a  notice,  as  it  deems  proper ;  and  thereupon  the 
property  must  be  sold  accordingly. 

§  8176.  A  party  to  whom  a  sum  is  awarded,  upon  a  $if48,  Con- 
trial,  an  assessment  of  damages,  or  the  execution  of  a  refer-  ^^  -A-cu 
ence  or  writ  of  inquiry,  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 
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ARTICLE  THIRD. 

PbOTI8IO]|^  EXCLUSrVELT  APPLICABLE  TO  THE  PboCEEI>- 
INGfi,  OTHER    THAlf     APPEALS,     IK  OEBTAIN    KABimS 

Causes. 

I  S177.  Axreet  in  certain  marine  {  8188.  Id. ;  when  and  how  de- 

caaees.   Court  may  rag-  f  endant  to  remain  in 

olate  bj  general  rales.  custody. 

8178.  Id. ;  contents  of  order  of  8181  Id. :   retom  of  anmmonB, 

arrest  etc 

8179.  Id.:  prooeedinfl;s  on  arrest.  818S.  Id.  ;  proceedings  after  re- 
8160,8181.  Id.;  bail  or  deposit  turn. 

before  retnm.  8188.  Id. :  triaL 

8183.  Id. ;  bail  or  deposit  after         8187.  Ordinary  action  may  be 
retom.  broognt  for  like  cause. 

{1261.  Con*  §  8177'.  In  an  action  specified  in  subdivision  second  of 
'^^'  ^^  section  three  hundred  and  seventeen  of  this  act,  the  phuotiff 
may  apply  for  an  order  of  arrest,  to  accompany  the  summons, 
in  the  form  and  to  the  effect  specified  in  the  next  section.  If 
snch  an  order  is  granted,  the  proceedings  in  the  action  must 
be  conducted  as  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  time  to  time, 
by  one  or  more  general  rules,  attested  by  the  hands  of  the 
justices  making  the  same,  and  filed  with  the  clerk,  regukite 
the  manner  in  which  an  application  for  such  an  order  may 
be  made,  and  the  cases  in  which  an  undertaking  may  be 
dispensed  with.  Until  regulations  are  so  establiSied,  the 
justice  to  whom  the  application  is  made,  may,  in  his  dis- 
cretion, require  or  dispense  With  an  undertaking  there- 
upon. 

IJ8M,  Con.      §  8178.  The  order  of  arrest,  granted  as  prescribed  in 
*  the  last  section,  must  require  the  sheriff  to  arrest  the  de- 

fendant»  and  to  bring  him  forthwith  before  the  court,  at 
the  chambers  thereof^  or  if,  when  he  is  arrested,  the  court, 
is  not  in  session  at  chambers,  to  hold  him  to  bail,  in  a 
sum  specified  in  the  order,  for  his  personal  attendsince  at 
the  openin^^  of  the  court,  on  the  next  day  thereafter,  when 
it  is  in  session  at  the  chambers  thereof.  The  order  must 
also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  tiie  summons 
must  conform  to  the  order, 

Mi968.m6  §  8179.  The  sheriff,  upon  arresting  the  defendant,  by 
Con«oi.Acu  virtue  of  such  an  order,  must,  at  the  same  time,  serve  upon 
him  the  summons,  and  also  a  copy  of  the  order  of  arrest, 
snd  of  the  papers  upon  which  it  was  granted.  He  must 
forthwith  brinj^  the  defendant  before  the  court,  at  the  cham* 
hers  thereof,  if  the  court  is  then  in  session  at  chambers ; 
otherwise,  unless  bail  is  given,  as  prescribed  in  the  next 
section,  he  must  take  the  defendant  to  the  jail  of  the  city 
and  county  of  New  York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  th«  de- 
fendant therein.  On  the  next  day  thereaf ter,  when  the 
court  If  in  session  at  chambers,  the  sheriff  must  tftke  tlM 
det^iwt /rpm  tlie  Jail,  M)4  IM&g  Um  Ib^fm  tb^ 
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%  8180.  The  defendant  may  give  bail,  bj  delivering  to  f  mj[» 
the  sheriff  a  written  undertaking  to  the  plaintiff,  in  the  snm  *^  '^^ 
specified  in  the  order  of  arrest,  executed  by  one  or  more 
sureties,  to  the  effect  that  the  defendant  will  attend  in  per- 
son at  the  opening  of  the  court,  at  the  chambers  thereof, 
on  the  next  day  thereafter  when  it  is  there  in  session  ;  or  he 
may  deposit  with  the  sheriff  the  sum  specified  in  the  order 
of  arrest.  In  either  case,  the  sheriff  must  forthwith  release 
him  from  custody. 

§  8181.  Where  bail  is  given,  as  prescribed  in  the  last  |186B,  Ook 
section,  the  officer  taking  the  acknowledgment  of  the  "oL-^ct* 
undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offering  to 
become  bail,  concerning  their  property  and  their  circum- 
stances. The  defendant  may  give  bail,  or  make  the  de- 
posit, immediately  upon  his  arrest,  at  any  hour  of  the  day 
or  night ;  and  he  must  have  reasonable  opportunity  to  seek 
for  and  to  procure  bail,  before  being  committed  to  JaiL 
Where  a  deposit  is  made,  the  money  deposited  must,  be- 
fore the  expiration  of  the  next  day  thereafter,  not  being 
Sunday  or  a  public  holiday,,  be  paid  by  the  sheriff,  into 
court,  to  the  credit  of  the  action,  as  prescribed  in  section  • 

three  thousand  one  hundred  and  sixty-four  of  this  act. 

§  8188.  At  any  time  after  the  return  of  the  sheriff,  and  I  W- ?*^ 
beiore  final  judgment,  a  Justice  of  the  court  may  admit  a  ■** 
defendant  in  custody  to  bail,  or  allow  him  to  make  a  de- 
posit ;  and  may  direct  his  release,  upon  his  giving  bail  or 
making  the  deposit  accordingly.    The  sum  to  be  deposited, 
or  the  sum  specified  in  the  undertaking  of  the  bail,  must  be 
fixed,  and  the  sureties  in  the  undertaking  must  be  approved, 
by  the  justice ;  who  must  be  satisfied,  by  their  examina- 
tion, or  by  other  proof,  respecting  their  sufficiency.    The 
undertakmg  must  be  to  the  effect  that  the  defendant  will, 
at  all  times,  render  himself  amenable  to  any  mandate  which 
may  be  issued,  to  enforce  a  final  judgment  against  him  in 
the  action.     Article  fourth  of  title  first  of  chapter  seventh 
of  this  act,  applies,  where  baU  is  given  as  prescribed  in  this 
or  the  last  section. 

§8188.  Unless  bail  is  given,  or  a  deposit  is  made,  as  l\»J'^* 
prescribed  in  the  last  three  sections,  the  defendant  must  re-  •<»•  ^ 
main  in  the  jail  by  virtue  of  the  order  of  arrest,  until  final 
judgment  in  the  action ;  and,  if  the  judgment  is  against 
the  defendant,  until  the  return  of  an  execution   *8*y]^ 
property,  issued  thereupon.    But    tlie  court  must   aire(^ 
him  to  De  brought  into  court,  at  the  time  of  the  trial  ;  and 
it  may,  in  its  discretion,  direct  him  to  be  brought  into  w^xxX 
at  any  other  time.     In  either  case,  he  must  be  tak.©^  irom 
the  jail,  and  brought  into  court  accordingly. 

§ 8184.  The  sheriff,  after   serving  the  Bumtnons  and  |tWjO»' 
executing  the  order  of  arrest,  must  make  a  lull  **^^^S^Si 
his  procwdinffs  thereupon,  to  the  court  at  chambers-       *•  ^ 
l^tum  must  be  made  forthwith,  unless  the  court  ^  ^^^ 
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then  in  session  at  chambers ;  in  which  case  it  must  be 
made  immediately  after  the  opening  of  the  court,  on  the 
first  day  ther&if  ter,  when  it  is  there  m  session.  If  the  de- 
fendant has  ffiyen  bail,  the  undertaking  of  the  bail  must  be 
returned,  to  be  delivered  to  the  plaintin  when  the  court  so 
directs. 

§1960,  Con-  §  8186.  Unless  both  parties  sooner  appear,  the  conrt 
Ml.  Act  must  wait  one  hour  after  the  return ;  or,  if  the  defendant 
has  given  bail,  one  hour  after  the  opening  of  the  court.  As 
soon  after  the  parties  appear,  or  after  the  expiration  of  the 
hour,  as  the  business  upon  which  the  court  is  then  eneaged 
will  permit,  the^court  must  take  up  the  cause.  If  the 
plaintiff  does  not  then  app<*ar,  a  judgment  dismissing  the 
complaint,  with  costs,  must  be  rendered.  If  the  defendant 
does  not  then  aiteud  in  person,  the  plaintiff  must  then 
make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  at- 
tends in  person,  the  pleadings  must  then  be  made,  and  is- 
sue must  be  joined.  The  pleadings  may  be  oral  or  writ- 
ten ;  if  thev  are  oral,  the  clerk  must  enter  the  subsitance 
thereof  in  tne  minutes.  If  either  party  desires  a  trial  by  a 
jur^,  he  must  demand  the  same,  at  the  time  of  the  joinder 
of  issue ;  otherwise  the  issue  must  be  tried  by  the  courts 
without  a  jury. 

I1S60,  Con^  g  8186.  Where  a  trial  by  jury  is  duly  demanded,  the 
^^  ^^  court  at  chambers  must  direct  the  issue  to  be  tried,  at  a 
trial  term,  upon  such  notice  as  it  deems  proper,  or  without 
notice ,  it  may  also  direct  that  the  action  have  a  preference 
upon  the  day  calendar,  either  generally  or  for  a  particular 
day ;  and  it  may  give  such  direction  as  it  deems  proper,  with 
respect  to  filing  a  note  of  issue.  Where  a  trial  by  jury  is  not 
duly  demanded,  or  where  the  defendant  is  in  default,  the 
evidence  must  then,  or  at  such  subsequent  time,  either  at 
chambers  or  at  a  trial  term  or  special  term,  as  the  court  at 
chambers  appoints,  be  given ;  and  thereupon  final  judg- 
ment must  be  rendered.  But  tbe  issue  must  be  appomt^ 
to  be  tried,  within  six  days  after  the  Joinder  thereof, 
unless  both  parties  assent  to  a  longer  time ;  or  a  trial  by 
jury  is  demanded,  and  there  is  no  term  of  the  court,  at 
which  it  can  be  had,  within  that  time.  The  trial  cannot 
be  adjourned,  without  the  consent  of  both  parties,  beyond 
three  calendar  months  from  the  joinder  of  issue. 

f  1961,  Coik       g  8187.  This  article  does  not  prevent  the  plaintiff  from 
C9l-  "^t.        conmiencing,  and  conducting  in  the  ordinary  manner,  an 
action,  for  a  cause  specified  in  subdivision  second  of  seo* 
tion  three  hundred  and  seventeen  of  this  ack 
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ARTICLE  FOURTH. 

Appeals  to  and  fbom  the  General  Term  of  ths 

Court. 

I  S188.    Appeal    to   geoeral   term,  8  3193.  Id  ;    within  what  time  ; 

from  the  jndgmeDt.  where  beard. 

8189.  Id.;  from  an  order.  S194.  Id  ;   determiuatioii  upon 

8190.  Time  to  appeal  from  order ;  appeal,  how  enforced. 

proceedingH  thereupon.  Id . ;  where  new  trial  was 

3191.  Appeal  from  general  term  properly  granted. 

to  supreme  court;  in  what  3195.  Id.;   appeal  therefrom  to 
caaee.  Court  of  appeals. 

8192.    Id.;     prooeedlngB     regu- 
lated. 

8  8188.  [i4mW1895,  amendment  io  take  effect  January  1,  M,*^/^f^ 
18§6.]  An  appeal  to  the  general  term  of  the  coart,  uiay  be  ^^°"^*'  °*" 
taken  from  a  final  judgment  rendered  therein,  in  a  case 
where  an  appeal  may  be  taken  to  the  appellate  tUvision 
of  the  supreme  oonrt,  from  a  final  judgment  rendered 
therein  as  prescribed  in  section  thirteen  hundred  and  forty- 
six  of  this  act. 

§  8189.  [Am*d  1895,  amendment  io  take  effect  January  1,  |  i^fff^  con- 
1896.]  An  appeal,  to  the  general  term  of  the  court,  mtiy  eoi.  Act 
also  be  taken  from  an  interlocutory  judgment  rendered,  or 
an  order  made,  at  a  special  term  or  a  trial  term  thereof,  or 
an  order  made  by  a  judge  thereof,  out  of  court,  in  a  case, 
where  an  appeal  may  be  taken  to  the  appellate  diyisiun  of 
the  supreme  court,  from  an  interlocutory  judgment  ren- 
dered, or  an  order  made,  in  like  mauner,  as  prescribed  in 
sections  thirteen  hundred  and  forty-seven,  tbirteen  hundred 
and  forty-eight  and  thirteen  hundred  and  forty-nine  of  this 
act. 

§  8190*  An  appeal  authorized  by  the  last  section,  must  be   i  1368,  Con- 
taken  within  ten  days  after  service  of  a  copy  of  the  judg-  ^L^^'Mn^ 
ment  or  order  appealed  from,  and  a  written  notice  of  the         ^' 
entry  thereof.     In  every  other  respect,  titles  first  and  fourth 
of  chapter  twelve  of  this  >ict,  apply  to  and  govern  an  appeal, 
taken  as  prescribed  in  either  of  the  last  two  sections. 

§  8191  •    [Am'd  1882, 1895,  amendment  to  take  ^ed  January  i  1M9,  Con- 
1,  1896.]     An  appeal  may  be  taken  to  the  suprenje  court  ^l^i^\>fQ 
from  an  actual  determinalion  made  by  the  city  court  of  the  39  Abb^N.c 
oity  of  New  York  at  a  general  term  thereof  in  either  of  the  431. 
following  cases:  7  Miac.  891. 

1.  Where  a  final  judgment  has  been  rendered  upon  an 
appeal  taken  to  the  general  term. 

i.  Where  an  order  has  been  made  granting  a  new  trial. 
But  an  appe>al  cannot  be  taken  from  an  order  granting  a  new 
trial  upon  a  case  or  exceptions,  unless  the  noticn  of  appeal 
contains  an  assent  on  the  part  of  the  appellant  that  if  the 
order  is  affirmed  judgment  absolute  maybe  rendered  against 
the  appellant. 

3.  When  an  order  has  been  made  which  grants,  refuses, 
oontinues  or  modifies  a  provisional  remedy,  or  where  it  in- 
volves somo  part  of  the  me-its,  or  wht-re  it  Rffects  a  su»»- 
stantial  right,  or  where,  in  effect,  it  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be 
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§§  3192-3198 
taken.  SncL  appeals  shall  be  heard  in  each  manner  an*)  by 
snoh  justice  t  justices  as  the  a;»pellnte  diTision  of  the 
supreme  conn  in  the  first  department  shull  direct. 

I  1270,  Oon.       §  8192.     Titles  first  and  third  of  chapter  twelfth  of  this 
7Miio.^894     '^^^  ^PP^>  *®  ^^^  govtm  an  appeiil,  taken  ns  prescribecl  in 

the  la>t  section,  except  ns  otherwise  expressly  prescribed  iu 

the  next  two  sections. 


t  1271,  Con- 
sol.  Act 


§  8197.     [Amd  1895,   amendrMnt   to  take  tfie  t  Jamiary 

1,    1896.]     An    appeal   authorized   by   the    lust    section, 

7M18C.  801.    m^g^  ^e  taken  wiibin  twenty  days  after  the  service  of  a 

copy  of  the  judgment  or  order  appealed  from  and  n  written 

notice  of  the  entry  thereof. 

11273,  Con-  §3194.  The  judgment  or  order  of  the  appellate  court 
■oL  Act.  mu^tbe  remitled  to  the  court  below,  to  be  eufoice»i  nocord- 
i^g  to  law.  Upon  an  app>  al  from  an  order  granti*  g  a  new 
trial,  en  a  case  or  exceptions,  if  the  appellate  court  deter- 
mines that  no  error  was  committed  in  pranting  the  new 
trial,  it  must  render  judgment  absolute  upon  thu  right  of 
the  appellant ;  and  thereupon  nn  assessment  of  dam  ged,  or 
any  other  proct^ediug,  requisite  to  lender  the  judgment 
effectual,  may  be  had  in  the  marine  court. 

§  8195.     [Repeakd  1895,  tak^ia  effect  January  1,  1896.] 

TITLE  n. 

The  mayors  court  of  tJie  Hty  oj  ffudton,  and  the  reeorder'i 
courts  of  the  cities  of  TTtiea  ani  Oswego. 

I  8196.  Ciril     jnrisdiction    pre-  |  8190  Power  of  sapreme  court, 

scribed.  in  actiouB,  etc. ,  so  tnns* 

S197.  Certain  pending  actions,  ferred. 

etc.,  transfexred  to  sa-  8200.  Proceedings    in    case  of 

premecoart.  Judge's  disability. 

8186.  M.;  certain  pspetti,  etc.,  8901.  Services  of  enbpcsnas. 

to    be  transmitted  to  8908.  Eff^t  of  this  title  limited, 
county  clerk. 

§  8196.  The  civil  jurisdiction  of  the  mayor's  court  of 
(he  city  of  Hudson,  the  recorder's  court  of  the  citj  of 
Utica,  and  the  recorder's  court  of  the  city  of  Oswego,  ex- 
tends only  to  an  action  whereof  Jurisdiction  is  expressly 
conferred  upon  the  court,  by  a  provision  of  a  statute  inoor-  • 
porating,  or  otherwise  specialljr  relating  to  the  govenunent  i 
of,  the  city  wherein  the  court  Is  located*  I 

§  8197.  Every  civil  action,  now  pending  in  either  of    j 
those  courts,  other  than  an  action  specified  in  the  last  see-    ; 
tion,  is  hereby  transferred  to  the  supreme  court ;  and  the 
subsequent  proceedings  therein,  before  and  after  the  Judg- 
ment, must  be  the  same,  as  if  the  action  had  been  com- 
menced in  the  supreme  court. 

g  819S*  All  judgment-rolls,  and  other  records,  and  all 
books  and  i>apers,  relating  exclusively  to  civil  actions,  other 
than  an  action  specified  in  the  last  section  but  one,  now  re- 
maining in  either  of  those  courts,  must  be  delivered  by  the 
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derk  thereof,  or,  if  there  is  no  clerk,  by  the  Judge  or  other 
officer,  having  the  custody  thereof,  to  the  clerk  of  the 
county  in  which  the  court  u  located,  to  be  preserved  among 
the  records  of  his  office.  The  expense  of  Ao  doing  ii  a 
county  charge. 

§  8199,  The  supreme  court  may  review,  enforce^ 
vacate,  or  amend  a  final  judgment  heretofore  rendered  by 
either  of  those  courts,  in  a  civil  action,  other  than  an 
action  specified  in  section  three  thousand  one  hundred 
and  ninety-six  of  this  act,  with  like  power  and  efFe<^ 
as  the  court  in  which  it  was  commenced  might  have  so 
done,  if  this  act  had  not  been  passed. 

§  8S00.  The  county  court  of  the  county  in  which  either 
of  those  courts  is  located,  may,  by  an  order,  remove  to 
itself  an  action  of  which  either  of  those  courts  has  Jurii»- 
diction,  as  prescribed  in  section  three  thousand  one  hun- 
dred and  ninety-six  of  this  act,  upon  proof,  bv  affidavit^ 
tliat  the  Judge  thereof  is,  for  any  cause,  incapable  of  acfe-^ 
Ing,  either  generally  or  in  the  iwrticular  action.  Bectiona 
three  hundred  and  forty-four,  three  hundred  and  forty-five 
and  three  hundred  and  forty-six  of  this  act  apply  to  audi 
an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the 
same,  as  in  an  action  brought  in  the  county  court,  except 
that  costs  must  be  awaked,  as  if  the  action  had  xe* 
mained  in  the.  court  from  which  it  was  removed* 

§  820 1.  A  subpoena,  issued  out  of  either  of  those  courts* 
may  be  served  upon  a  witness,  at  any  place  within  the 
State.  A  warrant  to  apprehend  a  witness,  for  a  failure  to 
obey  such  a  subpoena,  may  be  directed  to  the  sheriff  of  the 
county  where  the  court  is  located,  and  executed  by  him 
within  any  county  of  the  State.  The  sheriff  is  subject  to  the 
same  liability,  for  a  failure  to  serve  or  return  it,  as  if  it  was 
issued  out  of  the  supreme  court. 

§  8802.  This  title  does  not  affect  any  provision  of  law 
conferring  upon  a  judge,  or  upon  the  jud^,  of  either  of 
those  courts,  jurisdiction,  power  or  authonty,  in  an  actloil 
brought  in  another  court,  or  in  a  special  proceeding, 

TITLE  in. 

The  city  court  of  Tonken,* 

I  8208.  JnriBdiction    in  civU  ac  ft  8206.  Thi«  title  does  not  affect 

tions.  Jorisdiction      of      tba 

8804.  Last  Bection  qaalilled.  court,  etc.,  hi   apedal 

8205.  Bommons,  where  senred.  pioceedinga. 

§  8208.  The  jurisdiction  of  the  city  court  of  Yonken 
extends  to  the  following  civil  actions  only : 

1.  An  action  against  a  natural  person,  or  against  a 
foreign  or  domestic  corporation,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover 
one  or  more  chattels,  with  or  without  damages  for  the 
taking,  withholding,  or  detention  thereof. 

*See  L  189  i,  c.  416,  extending;  JuriMliclion  of  thiH  court. 
ScheuootAdy,  city  court  of,  establibbeil  by  L.  IhOj,  c.  C;31. 
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2.  An  action  to  foreclose  or  enforce  a  lien,  ui)on  real 
property  in  the  city  of  Yonkers,  created,  as  prescribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor,  oi 
furnished  materials  to  be  used,  in  erecting,  altering,  or 
repairing  a  building,  building  lot,  or  appiu'tenance  thereto, 
including  fences,  sidewalks,  paving,  wells,  fountains,  fish- 
ponds, ornamental  and  fruit  trees,  and  every  other  improve- 
ment  to  a  buiUling  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not 
exceeding  one  thousand  dollars,  exclusive  of  interest,  upon 
one  or  more  chattels. 

§  3204.  [Am'd  1888.]  The  jurisdiction  conferred  by  the 
last  section  is  subject  to  the  following  limitations  and 
regulations : 

1.  In  an  action  wherein  the  complaint  demands  iudgmeat 
for  a  sum  of  money  only,  the  sum  for  which  judgment  is 
rendered  in  favor  of  the  plaintiff  cannot  exceed  one  thou- 
sand dollars ;  exclusive  of  interest  and  costs  as  taxed ; 
except  where  it  is  brought  upon  a  bond  or  undertaking 
given  in  an  action- or  special  proceeding  in  the  same  court, 
or  before  the  city  judge.  Where  the  action  is  brought 
upon  a  bond  or  other  contract,  the  judgment  must  be  for 
the  sum  actually  due,  without  re^rd  to  a  penalty  therein 
contained  ;  and  where  the  money  is  payable  in  installments, 
successive  actions  may  be  brought  for  the  installments  as 
they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judg- 
ment cannot  be  rendered  in  favor  of  the  plaintiff  for  a 
chat  *.e1  or  chattels,  the  agregate  value  of  which  exceeds  one 
thousand  dollars. 

&•  The  court  has  not  jurisdiction  of  an  action  against 
an  executor  or  administrator  in  his  representative  capacity. 

4.  The  court  has  not  juiisdiotion  of  any  action,  unless 
one  of  the  parties  thereto  resides  in  the  city  of  Yonkers, 
or  in  a  town  of  Westchester  County,  adjoinmg  that  city; 
or  a  warrant  of  attachment  is  granted  to  accompany  the 
summons,  and  levied  upon  properly  of  the  defendant 
within  that  city  ;  or  the  action  is  brought  to  recover  one  or 
more  statutory  penalties  by  the  city  of  Yonkers,  or  one  of 
its  officers  or  boards  of  commissioners.  Such  warrant  of 
attachment  must  be  granted  and  sulisequent  proceedings 
taken  in  accordance  with  the  provisions  and  requirements 
herein  relating  to  attachments  in  courts  of  justices  of  the 
peace. 

§  8205.  The  -summons,  in  an  action  brought  in  the 
court,  may  be  served  at  any  place  within  the  county  of 
Westchester,  but  not  elsewhere. 

§  8806.  This  title  does  not  affect  any  provision  of  law, 
conferring  upon  the  court,  or  upon  the  city  judge  of 
Yonkers,  jurisdiction,  power,  or  authority,  m  a  special 
proceeding  ;  or  conferring  upon  the  city  judge  of  Yonkers 
power  or  authority,  in  an  action  brought  in  another  court. 
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TITLE  IV. 

7%e  district  cowrta  of  the  cUy  of  New  York,*  and  the  justices, 

tnurls  of  ih'i  cities  cf  Albany  (a)  and  Troy. 

JkMnoLE  1.  Provisions  generally  applicable  to  all  the  conrtB  speclfled  11. 

this  title.  ^^ 

8.  ProvlidonB  exclasivelj  applicable  to  the  district  courts  of  the 

dtsr  of  Now  York.* 
8.  FAmslona  excIoMively  applicable  to  the  jiutioeB*  conrts  of 

Albany  and  Troy. 

ARTICLE  FIRST. 

Pbovibioks  oenbrallt  applicable  to  all  thb  Coubts 

specified  is  this  title. 

$  8907.  Services  of  complaint  with       {  8811.  The  lut  eection  qnalifled. 

summons;  proceedings  8814.  Proceedings  where  title  to 
thereupon.  real  property  is  In  qnes- 

8806.  Id.;  and  proof  of  service.  tloc. 

8808.  Action  tu  be  commenced  8Sia  Appeals. 

by  Be  rvice  of  summons.  8214.  Effect  of  this  act  upon 

aslO.  Warrant  of    attachment,  jurisdiction    and    pro- 

requisition  to  replevy.  '  ceedings. 

^  §  8807.  Section  three  thousand  one  hutidrcd  and  twenty-  1 1848,  Co» 
six  of  this  act  applies  to  an  action  to  recover  upon  or  for  5^,'^^« 
breach  of  a  cod  tract,  express  or  implied,  brought  in  a  dis-  SJSJS.  72?* 
trict  court  of  tlie  city  o:  New  York.*  in  the  justices'  court  of 
the  city  of  Albany,  or  in  the  justices'  court  of  the  city  of 
Troy. 

§  8808.  In  an  action  brought  in  either  of  those  courts,  the  UifVr.  1800, 
summons,  and,  in  a  proper  case,  a  copy  of  the  complaint,   iwl*  Omk- 
may  be  served  by  any  person  not  a  party  to  the  action ;  ex-  "^^  ^^ 
cept  that,  where  the  action  is  brought  in  a  district  court  of 
the  city  of  New  York,*  aj)erson,  other  than  a  constable  or 
a  marshal,  serving  the  same,  must  be  first  empowtred  to 
do  so,  either  by  the  justice,  or  by  the  attorney  to  the  corpora- 
tion, as  now  prescribed  by  law.     Proof  of  service  thereof, 
by  such  a  person,  must  be  made  by  his  affidavit ;  which 
must  state  the  particular  place,  time,  and  manner  of  service, 
and  that  the  affiant  knew  the  person  so  served,  to  be  the 
person  mentioned  and  described  in  the  summons,  as  defend- 
ant therein. 

§  8800.  An  action,  brought  in  either  of  those  courts,  at  t|i896,i886, 

any  time  after  this  chapter  takes  effect,  must  be  commenced  j«w,  Con- 

by  the  voluntary  appearance  of,  and  joinder  of  issue  by,  the  5Mi8c?^6X 
parlies,  or  by  the  service  of  a  summons. 

§  8810.  [Am*d  1884.]  Articles  third,  fourth  and  fifth  of  |$i!)(».ifl05. 
title  second  of  chapter  nineteen  of  this  act  apply  to  an  ac-   Consol.Act. 
tion  brought  in  either  of  those  courts,  except  as  otherwise  •l>*ly»*8« 
prescribed  in  the  next  section.   And  except,  also,  that  where 
Ihe  warrant  of  attachment,  or  reauisition  to  replevy,  is 
issued  out  of  a  dislriot  court  of  the  city  of  New  York,* 
agninst  a  non-resident  defendant,  the  said  Varrant,  or  req- 
uisition, must  require  the  marshal  to  attacli  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  mu8t 

*  Name  changed  to  **city  court  of  Albany,"  by  L.  1884,  c.  18S. 

(a)  Name  changed  to  "  city  court  of  Albany,"  by  L.  1884,  c.  123. 
*  See  note  to  1 8218. 
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be  not  less  than  two  nor  more  tLan  four  days  before  the  re- 
turn day  of  the  summons. 

§  821 1.  The  pro\i8ion8  of  the  last  section  are  subject  to 
the  following  qualifications : 

1.  Nothing  contained  in  either  of  the  articles,  so  made 
applicable,  applies  to  an  order  of  arrest,  |n  an  action  brought 
in  a  dlBtrict  court  of  the  city  of  New  York.*  or  affects  any 
proyision  of  this  title,  relating  to  the  jurisdiction  of  either 
of  the  courts  specified  in  this  title. 
||l816-ia29,       2.  An  order  of  arrest,  In  an  action  brought  in  the  justice's 
dmBoUAct.   court  of  Albany,  or  the  justice's  court  of  Troy,  or  a  war- 
rant of  attacbnient^  or  a  requisition  to  replevy,  in  either  of 
those  courts  or  in  a  district  court  of  the  city  of  New  York,* 
must  be  granted  by,  and  directed  to,  and  executed  by,  the 
officer  empowered,  by  the  statutes  remaining  in  force  after 
this  chapter  takes  effect,  to  grant  or  execute,  as  the  case  re- 
quires, in  the  same  court,  a  warrant  to  arrest,  a  warrant  of 
attachment,  or  a  requisition  in  an  action  to  recover  a  chat- 
tel. 

8.  The  manner  of  applying  for,  granting,  and  executim; 
an  order  of  arrest,  a  warrant  of  attachment,  or  a  requisi- 
tion to  replevy,  and  the  proceedings  thereupon,  and  with 
respect  thereto,  as  prescribed  in  the  articles  so  made  appli- 
cable, are  subject  to  the  statutes,  remaining  unrepealed  af- 
ter this  chapter  takes  effect,  specially  applicable  to  those 
courts,  or  to  either  or  any  of  them,  prescribing  the  duties 
of  the  justices,  or  of  the  clerks  thereof,  or  regulating  the 
mode  of  transacting  business  in  an  action  brought  therein. 

Iiaso,  Con-  §  3818.  Sections  two  thousand  nine  hundred  and  fifty- 
tttLAct  one  to  two  thousand  nine  hundred  and  fifty-eight  of  this 
act,  both  inclusive,  apply  to  an  action,  brought  m  either  of 
those  courts ;  except  that,  where  the  action  is  brought  in  a 
district  court  of  the  city  of  New  York,*  the  surety  upon  the 
defendant's  undertaking  is  liable,  in  the  case  specified  in 
section  two  thousand  nine  hundred  and  fifty-two,  to  any 
amount,  for  which  judgment  might  have  been  rendered  by 
the  district  court,  if  the  answer  and  undertaking  had  not 
been  delivered. 

§  8213.  [Am'd  1883,  1895,  amendment  to  take  effect  Janu 
ary  1,  1896.1  An  appeal  from  a  judgment  renneridiii  a 
district  court  of  the  city  of  New  York,*  may  be  taken  to  the 
supreme  court,  in  the  cases,  and  in  the  manner,  prescribed 
2ClT.  Pro.  Ijj  aitic'es  fir-^t  and  second  of  title  eight  of  chapter 
nineteenth  of  this  net.  Such  appeal  shall  be  heard  in  8U0h 
manner  and  by  su«  h  justice  or  justices  as  the  appellate 
division  ff  the  supreme  court  in  the  first  department  shall 
direct.  'Ihe  appell  .te  court  may  revt-rhC,  affirm  or  modify 
the  jiid(;ment  appealed  from,  and  where  a  judgment  is 
revt-rHcd,  may  order  a  new  trial  in  the  district  court.  Where 
a  judgment  is  modified,  or  where  a  new  trial  is  ordered, 
c  sts  Hliall  be  in  the  discretion  of  the  appelLite  court.  An 
ap|)«^h1  from  the  judgment  rendered  in  the  justices'  court  of 
the  city  uf  Albany,  or  the  judtices'  court  of  the  city  of  Troy, 

•  See  sote  to  §  3210. 
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muy  be  taken  in  a  case  where  un  appeal  may  be  taken  to  a 
county  oourf,  from  a  judgruent  reniered  by  a  justice  of  the 
peace  as  prescribed  by  title  eight  of  that  chapter,  and  in  no 
other  case.  Snch  on  appeal  must  be  taken  to  the  county 
court  of  the  county,  wherein  the  couit  is  located. 

§8214.  Except  as  otherwise  specially  prescribed  in  this 
title,  this  act  does  not  affect  any  statutory  provision  re- 
maining unrepealed  after  this  chapter  takes  effect,  relating 
to  the  jurisdiction  and  powers  of  either  of  those  courts ; 
the  appointment,  qualificatiou,  tenure  of  office,  powers,  or 
duties  of  the  justices,  or  of  the  clerk,  or  any  other  officer 
thereof ;  or  the  proceedings  therein ;  except  that  a  pro- 
vision of  this  or  any  other  statute,  whereby  a  proceeding  in 
an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof, -is 
assimilated,  either  expressly,  or  b^  refeience  to  another 
provision  of  law,  to  a  proceeding,  in  an  action  or  a  sx)ecial 
proceeding  before  a  justice  of  the  peace,  is  deemed  to  refer 
to  the  corresponding  proceeding,  as  prescribed  in  chapter 
nineteenth  of  this  act. 

ARTICLE  SECOND. 

PBOYIBIONB  EXOLUSrVELT   AFFLICABLB  TO  THB  DiBTBIOT 

CouRTfl  OP  THE  City  op  New- York.* 

S  8215.  Jnriediction  In  clTil  ao-  |  8280.  Docketiogjadgmenti;  «E- 

tionp.  eclitlon  tnereapon. 

8S16.  Removal    of   certain  ae*  8SS1.  Enforcement    of    certain 

tions  to  city  court.  jadgments  in  favor  of 

8217.  When  order  of  arreat  may  wonclng  women. 

be  granted.  8^22.  Costs  in  action  bj  working 

8218.  ProceediiigB  thereupon.  woman. 
9X19.  Beqalsites  of  certain  nn- 

dertaJunga. 

§8215.   Each  Dintrict  conrt  of  the  city  of  New-York* 
has  jurisdiction  of  the  following  civil  actions  :  iCMUc.s^ 

1.  An  action,  of  which  a  justice  of  the  peace  has  lurisdic- 
tion.  as  prescribed  in  sections  one  thousand  seven  hundred 
and  thirty-seven,  two  thousand  eight  hundred  and  sixty  on6> 

MUNICIPALi  COUBT  OP  THE  CiTT  OP  NbW  YoBK. 

f.  1391  of  "  The  Qreater  l^ew  York  Charter/'  (Ch.  Laws  of  1897)  pro* 
vides  that  on  and  after  tho  first  day  of  January,  eighteen  hundred  and 
ninety-eight,  the  district  courts  of  the  city  of  New  York  and  the  Justices 
courts  of  the  first,  sccoud  and  third  districts  of  the  city  of  Brooklyn,  are 
hereby  continued,  consolidated  and  reorganized  under  the  name  of 
"The  Municipal  Court  of  the  City  of  New  York,"  which  said  court  shall 
be  alocaloiyilcourt  within Thecity  of  New  YorkascoDstituted  liy  this 
act,  3md  shall  not  be  a  court  of  record  or  have  any  equity  jnriiidiction  ; 
but  dhall  have  the  jurisdiction,  powers,  duties  and  organization  herein- 
after prescribed.  The  following  is  an  index  to  the  provisions  of  said 
act  relative  to  this  subject. 

See  pages  Ula  and  Uli  for  balance  of  note. 
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The  following  is  an  index  to  the  proTiBions  of  said  act 
relatiye  to  this  subject : 


Actions;  In  what  dlBtxlctBto  be 
brought  §  1370. 
pending,  disposition  of  I  1882 
Appeal  from  J  ndgment  1 1367. 
Board  of  justices,  how  oonstita- 
tod  §  1874. 
— ^to  make  rules  8  137B. 
-Ksonouirence  of  majority  ne- 
oessanr    to   adoption  of  any 
resolutioD  §  Vrid. 
Olerks  o<  cnarts    and  assistant 
clerks  1 1378. 
— Authoriiied  to  adminster  oaths 

8  1378. 
—removal  1 138S. 
—present  to  act  until  January 
31.  1 898.  i  1384. 
Courts,  where  to  be  held,  §  1371. 
Court  house,  access  to  1 1380. 
Districts,    division  of  city  Into 
81358. 
—Bronx,  borough  of  8  1359. 
^-Manhattan,  borough  of  8  1360. 
—Brooklyn,  borough  of  8  1361. 
—Queens,  borough  of  8  1363. 
—Richmond,  borough  of  8  l^^* 
— 4n  what  district  actions  to  be 
brought  8  1370. 
JwUkUotlon  8  1364-1365- 


Jastloes,  who  to  act  as.  f  1853, 
subd.  1. 
^may  administer  oaths  8  1379. 
— election  of  successorsp  f  1302. 

subd  2. 
~  election  of  whose  terms  expire 

in  1897.  8  1352.  subd.  3 
—additional,  appointment  of  | 

1352.  subd.  4. 
—qualifications,  etc.  8  1363. 
—oath  8  1364. 
—salary  8  1356. 
— ^terms  of  office  8  13G6. 
—present  to  act  until  JaiinazT 

31,  1896. 8  1884. 
— Taoancies  in  office  of  8 1907. 
— ^removal  8  i383 
—board  of  8  1374-1376. 
Papers  and  documpnts  of  former 
justices  ftc  to  be  deUrered 
to  Buccewors,  8  1381. 
Pending  causes,    dispoaition   of 

8  1382. 
Place  of  holding  court  81S7L 
Procedure  8 1369. 
Process  8  1368. 
Bemovsl  o  f  action  8  1866. 
Seals  of  Courts  8  1872. 
Supreme   oourt  rules,  how  tat 
applicable  8  1377. 

PBovmom  OF    "The    Gbeatbb    Nkw  Yobk    OHAsm* 

ApPLIOABLK  to  ExISTIMQ  LKQISIiATION. 

8  1606.  Inconsistent  Provisions  of  Consolidation  Act  Repealed.  The 
act  of  the  legislature  of  the  state  of  New  York,  passed  July  first, 
eighteen  hundred  and  eighty- two,  known  as  the  New  York  city  con* 
solidation  act  of  eighteen  hundred  and  eighty-two,  and  acts  amenda- 
tory thereof,  and  supplemental  thereto,  and  other  acts  of  the  legisla- 
ture of  the  state  of  Now  Tork  now  in  force  relating  to  or  alTecting  the 
local  goverment  of  the  city  of  New  York,  as  heretofore  constituted,  are 
hereby  repealed  so  far  as  any  provisions  thereof  are  inoonsisten  t  with 
the  provisions  of  this  act,  or  so  far  as  the  subject  matter  thereof  is 
revised  or  included  in  this  act,  and  no  further.  So  far  as  the  provis- 
ions of  this  act  are  the  same  in  terms  or  in  substance  and  effect  as  the 
provisions  of  the  said  consolidation  act,  or  of  other  acts  of  the  legisla- 
ture now  in  force  relating  to  or  affectiug  the  municipal  and  public 
corporations,  or  any  of  them  herein  united  and  consolidated,  this  act 
Is  intended  to  be  not  a  new  enactment,  but  a  continuation  of  the  said 
consolidation  act  of  eighteen  hundred  and  eighty-two,  and  said  other 
acts,  and  is  Intended  to  apply  the  provisions  thereof  as  herein  modified 
to  The  City  of  New  York  as  herein  constituted,  and  this  act  shall  ac- 
cordingly be  so  construed  and  applied. 

8  1609.  Omission  of  previousacte  not  to  be  construed  as  repealed.  The 
m<)re  omission  from  this  act  of  any  previous  acts  or  of  any  of  the 
provisions  thereof,  including  said  consolidation  act  of  eighteen  hun- 
dred and  eighty -two,  relating  to  or  affecting  the  municipal  and  publio 
corporations  or  any  of  them  which  are  herein  united  and  consolidated, 
shall  not  be  held  to  be  a  repeal  thereof. 

1610.  Acts  Applicable  to  the  City  of  New  Tork.  All  the  provisions  of 
all  acts  of  the  legislature  of  tkie  state  of  New  York,  including  said  con- 
solidation act  of  eighteen  hundred  aud  eighty>two,  of  a  general  and 
permanent  character,  relating  to  the  corporation  heretofore  known 
as  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  in 
force  at  the  time  this  act  goes  into  effect,  which  are  consistent  with 
this  act  and  its  purposes,  and  which  are  not  revised  and  included  in  or 
the  subject  matter  thereof  covered  by  this  act,  are  hereby  extended  to 
The  City  of  New  York  m  li^reiu  constituted,  so  far  as  they  are  consis- 
tent with  this  act.  and  are  not  in  their  nature  locally  inapplicable  to 
other  portions  of  the  rity  than  the  corporation  heretofore  known  as 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York.    And 
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the  provinionc  of  law  thus  extended  to  The  City  of  New  Tork  as  herein 
constituted  shall  apply  to  said  city  throughout  ite  whole  extent,  any- 
thing to  the  contrary  notwithstanding  contained  in  the  charter  of  any 
of  the  mnnioipal  or  public  corporations  or  laws  relating  thereto,  whifh 
are  by  this  act  united  and  oonsoUdat^^d  with  the  corporation  heretofore 
known  as  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York. 

I  1611.  To  take  effect  January  1.  eighteen  hundred  and  ninety-eight. 
For  the  purpose  of  determining  the  effectof  thisactupon  other  acts  and 
the  effect  of  other  acts  upon  this  act.  tbisact  shall,  except  as  in  this  see* 
tion  is  otherwise  provided,  be  deemed  to  have  been  enacted  on  the  flrt>t 
day  of  January,  in  the  year  eighteen  hundred  and  niitety-eight.  This 
act  shall  take  effect  on  the  first  day  of  January  eighteen  hundred  and 
ninety-eight;  provided,  however,  that  where  by  the  torms  of  this  act 
an  election  is  provided  or  required  to  be  held,  or  other  act  done  or  for- 
bidden prior  to  January  first,  eighteen  hundred  and  ninety-eight,  then 
as  to  such  election  and  such  acts,  this  act  shall  take  effect  from  and 
after  its  passage,  and  shall  be  in  force  immediately,  anyUiingin  this 
ohuptoror  act  to  the  contrary  uotwlth-standing. 

For  convenitnce,  the  following  reference  to  provisions  of  the  Con- 
solidation Act  bearing  npi  npiactice  iu  the  diatiict  courts  of  the  city 
of  >  ew  York,  are  here  re -inserted. 


Action;  where  to  be   brought   IB 

lawu-l-^y-i. 
Appeals,  {1438. 
Attendants,  fuel,  stationery,  etc., 

fig  14;}U-i436. 
Clerks;  duties  and  salary,  fig  1427- 

14.31. 
Executions,  fig  1899-1409. 
Fees  and  costs,  gg  1416-1426. 
Ouardians;    appointments    of.    fi 

1296. 
Interpreter,  g  1483. 
Judguienls,  gg  13»2-1:'86. 
Jurisdiction,  gg  1284-1288 
Jury ;  selection  of  trial  jurorp,  g 

1684. 
Jury  trial  and  mode  of  drawing 

jury,  gg  1371-1381. 


Justices;  qualifications  and  eleo- 

tiou,  g|  1281-1283. 
Marshals,  |g  1690-1711. 
Marshals  fees,  §  1710. 
Nonsuit,  g  1382. 
Pleadiu<{8  and  Incidents  vt  Mai, 

gg  1346-1:j56. 
Provisional  remedies,  gg  1302-1830. 
Beplevin.  gg  13^1-1344. 
Htenographer,  g  1484. 
Summary   proceedings,   gg   1357- 

1366. 
Summons,  gg  12'j7-1301. 
Uervice  of  process,  etc..  §  1709. 
Transcrii'tof  judgments,  gg  1393- 

1398. 
Transcript  of  stenographer's  min- 

utes,  gg  1439-144U. 
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two  thousand  eight  hundred  and  sixty-two,  two  thousand 
eight  hundred  and  sixty-three  of  this  act,  including  an 
action  a^nst  a  domestic  corporation,  or  against  a  forei^ 
corporation  having  t^n  oflSce  in  the  city  of  New- York. 
Avhere  the  sum  claimed,  or  the  value  of  the  chattel,  or  of 
all  the  chattels  claimed,  as  stated  in  the  complaint,  does  not 
exceed  two  hundred  and  fifty  dollars ;  except  that  sub- 
division third  of  section  two  thousand  eight  hundred  and 
sixty-two,  and  subdivisions  first  and  fourth  of  section  two 
thousand  eight  hundred  and  sixty-thrte  of  this  act  do  not 
apply  to  an  action  brought  in  either  of  tnose  courts. 
i8Dal7,64i  2.*  An  action  to  recovfr  u  penalty,  given  by  the  charter 
of  the  city  of  New  York,  or  any  by-law  or  ordinance  of 
the  common  council  of  that  city,  or  to  recover  a  penalty 
given  by  a  statute  of  the  State  ;  where  all  the  penalties,  to 
recover  which  the  action  is  brought,  do  not  exceed  two 
hundred  and  fifty  dollars. 

3.*  An  action  in  behalf  of  the  people  of  the  State,  bsonght 
by  the  direction  of  the  commissioners  of  public  charities 
and  correction  of  the  city  of  New  York,  or  of  an  overseer 
of  the  poor,  uix)n  a  bastardy  or  abandonment  bond,  in  a 
case  where  it  is  prescribed,  by  a  special  statutory  provision, 
that  such  an  action  can  be  maintained  in  a  district  court. 

4.*  An  action  upon  the  bond  of  a  marshal  of  that  city,  in 
a  case  where  it  is  prescribed,  by  a  special  statutory  provi- 
fidon,  that  such  an  action  can  be  maintained  in  a  district 
court. 

*  Naither  of  those  courts  has  jurisdiction  of  any  civil 
action,  except,  as  prescribed  in  this  section. 

§  82 IB.     [i4m'd  1895,  amendment  to  take  effect  Janvary  1, 
189^]*  In  an  action  specified  in  nabdivision  first  or  second  of 
7  lfiBc.661.   the  last  section,  where  the  damages  claimed,  or  the  value  of 
the  chattel  or  of  all  the  chattels  claiiued,  as  stated  iu  the 
complaint,  exceeds  one  hundred  dolhirs,  the  defendant  may, 
after  issue  is  joint  d,  and  before  an  adjournment  has  been 
granted  upt^n  his  application,  apply  to  the  justice  of  the 
court  in  which  the  action  is  brongnt,  tor  an  order  removing 
the  action  into  the  city  court  of  the  city  of  New  York.    8uch 
an  order  must  be  |>ranted,  upon  the  defendant's  filing  with 
the  clerk  an  iknder taking,  in  a  sum  fixed  by  the  justice,  not 
exceeding  twice  the  amount  of  the  damages  claimed,  or 
twice  the  value  of  the  chattel,  or  of  all  the  chattels  claimed, 
as  stated  in  the  complaint,  with  one  or  more  sureties,  to  the 
effect,  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment  that  may  be  recoverea  against  him  in  the 
city  court  in  the  action  so  removed.     From  the  time  of  the 
granting  of  the  order,  the  city  court  of  the  city  of  New  York 
has  cognisutnce  of  the  action  ;  and  the  clerk  of  the  district 
court  must  forthwith  deliver  to  the  clerk  of  said  couit  all  pro. 
ces-t  pleadings,  and  other  papers  in  the  action,  and  certified 
copies  of  all  minutes,  entries,  and  orders  relating  thereto ; 
which  must  be  filed,  entered,  or  recorded,  as  the  case  re« 
quires,  in  the  latter's  office. 
•  See  note  to  I  82^. 
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S  8217.*   An  order  to  arrest  the  defendant  must  or  may   Miao^lM 
be  granted,  in  an  action  brought  in  either  of  those  courts*   Conioi.Act 
in  any  case  where  a  warrant  oi  arrest  must  or  may  be  issued 
in  such  an  action,  as  prescribed  in  the  statutes  remaining 
unrepealed  after  this  chapter  takes  effect.     Such  a  warrant 
shall  not  hereafter  be  issued. 

§  8218«*  An  order  of  arrest  must  direct  that  the  mm- 
mons  accompanying  it  be  made  returnable,  immediately 
upon  the  arrest  of  the  defendant ;  and  it  must  specify  a 
sum,  in  which  the  defendant  may  be  let  to  bail.  Sections 
three  thousand  one  hundred  and  seventy-nine  to  three 
thousand  one  himdred  and  eishty-one,  both  inclusive,  sec- 
tion three  thousand  one  hundred  and  eighty  two,  except 
the  last  sentence  thereof,  and  section  three  thousand  one 
himdred  and  eighty -three  of  this  act,  apply  to  an  order  of 
arrest,  granted  in  an  action  in  either  of  those  courts ;  and 
to  the  proceedings  upon,  and  relating  to,  the  execution 
thereof.  In  all  other  respects,  the  statutory  provisions  re- 
maining unrepealed  after  this  chapter  takes  effect,  which 
apply  to  and  regulate  the  application  for  a  warrant  to  ar- 
rest a  defendant,  the  granting  and  execution  thereof,  and 
the  proceedings  subsequent  thereto,  apply  to  and  regulate 
the  application  for  an  order  of  arrest,  the  granting  and  exe- 
cution thereof,  and  the  proceedings  subsequent  thereto. 

$  3219«*  The  sum  specified  in  an  under takiug,  given  to  ^  ,319  c<». 
procure  a  warrant  of  attachment,  must  be  at  least  twice  the  boL  Act 
amount  of  the  plaintiff's  demand,  as  stated  in  the  warrant. 
Where  such  an  undertaking,  or  an  undertaking  ^ven  to 
procure  an  order  of  arrest,  is  executed  by  the  plamtiff  with- 
out any  surety,  the  plaintiff  must  state,  in  the  affidavit  of 
justification  annexed  to  the  undertaking,  in  addition  to  the 
other  matters  required  by  law,  that  he  is  a  resident  of,  and 
a  householder  within,  the  city  of  New  York,  specifying  the 
street  and  the  number,  or  other  sufficient  identification,  of 
the  building  where  he  resides. 

§  3220.*   [Am*d  1895,  amendment  io  take  effect  January  1'   ^^  ^^  y 
1896.]    Sections   three  thousand  and  seventeen  to  three     State  Bep. 
thousand  and  twenty-two  of  this  act,  both  inclusive,  apply  ^> 

to  a  judgment  rendered  in  either  of  those  courts,  and  to  the 
proceedings  subsequent  thereto,  and  in  the  action  wherein 
it  was  rendered;  except  that  the  transcript,  filed  in  the 
office  of  the  county  clerk,  must  be  furnished  by  Uie  clerk  of 
the  district  court ;  that  a  judgment,  the  transcript  of  which 
has  been  so  filed,  is  deemed  to  be  a  judgment  of  the 
supreme  court ;  and  that  an  execution,  upon  a  judgment  so 
docketed  may  be  issued,  at  the  option  of  the  judgment- 
creditor,  either  by  the  county  clerk,  directed  to  tne  sheriff, 
or  by  the  clerk  of  the  district  court,  directed  to  a  marshal. 
In  the  latter  case,  it  must  be  in  the  same  form,  and  exe- 
cuted in  the  same  manner,  as  if  the  judgment  was  not  so 
docketed. 

§3221.*  In  an  action,  brought  in  either  of  those  courts    {I1068,14(». 
by  a  female,  to  recover  for  services  performed  by  her,  S  Imcmaoi. 

♦  Bee  not«  to  9  3215.  ^^ 
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the  plaintiil  recoverfl  a  judgment  for  a  sum  not  ezce  edine 
fifty  dollars,  exclusive  of  costs,  no  property  of  the  def en£ 
ant  is  exempt  f  rvm  levv  and  sale,  by  virtue  of  an  execution 
against propertv,  issued  thereupon;  and.  if  such  an  execu- 
tion is  returned  wholly  or  partly  imsaiisfied,  the  clerk  must, 
upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant,  for  the  sum  remain- 
ing uncollected.  A  defendant,  arrested  by  virtue  of  an 
execution  so  issued  against  his  person,  must  be  actually 
confined  in  the  Jail,  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged,  after  having  been  so 
confined  fifteen  days.  After  his  discharge,  an  execution 
against  hie  person  cannot  be  issued  upon  the  Judgment, 
but  the  judgment  creditor  may  enforce  the  judgment  against 

Sroperty,  as  if  the  execution,  from  which  tne  Judgment 
ebtor  is  discharged,  had  been  returned  without  his  being 
taken. 

1 14S4,  Con-  §  3222. *  Section  three  thousand  one  hnndred  and  ihirty- 
"Jr  ^^^9  ^°®  ^^  ^^^  *^^  applies  to  an  action  therein  specified, 
9  Miflo.  72.  brought  in  a  district  court  of  the  city  of  New  York  ;  and 
coBts  must  be  allowed  in  such  an  action,  aa  prescribed  in 
that  section,  in  addition  to  the  costs  allowed  in  a  district 
court,  by  the  statutory  pi  o visions  remaining  in  force  after 
this  chapter  takes  effect. 

ARTICLE  THIRD. 

proyibiokb  bxclustvelt  applicable  to  thb  jubttcbs' 
Courts  op  Albany*  and  Trot. 

(  82*28.  Jarisdlctlon   in  ciyU  ac-      {  8S25.  Docketing  lodgments ;«]d> 
tions.  ecation  therenpon. 

88M.  Id.;    npon  jndgment  bj         S2'26a.  ProvipionB applicable  to 
confeision.  JnBtices'  court  of  the 

city  of  Troy. 

as  How.  Pfc       §  8228.  The  justices*  court  of  the  city  of  Albany,  and 
144.  the  justices'  court  of  the  city  of  Troy,  have  jurisdiction, 

each  within  the  city  where  the  court  is  located,  of  an  acticm, 
of  which  a  justice  of  the  peace  has  jurisdiction,  as  prescribed 
in  sections  one  thousand  seven  hundred  and  thirty  Beven| 
two  thousand  eight  hundred  and  sixty -one,  two  thousand 
eight  hundred  and  sixty-two,  and  two  thousand  eight  hun- 
dred and  sixty-three  of  this  act ;  and  also  of  an  action  to 
recover  a  penalty,  given  by  the  charter,  or  a  by-law  or  an 
ordinance  of  the  common  council  of  that  city,  where  the 

E  tain  tiff  demands  judipnent  for  a  sum,  not  exceeding  two 
undred  dollars.  Neither  of  those  courts  has  jurisdiction 
of  any  other  civil  action  ;  but  this  section  does  not  m^ect 
the  jurisdiction  conferred,  by  the  statutory  provisions  re- 
maining in  force  after  this  chapter  takes  effect,  upon  either 
of  those  courts,  in  a  special  proceeding. 

§  8224.  The  jurisdiction  of  each  of  those  courts  extends 
also  to  the  taking  aad  entry  of  a  judgment,  upon  the  con- 
fession of  a  defendant,  as  prescril^  in  title  sixth  of 
chapter  nineteenth  of  this  act,  where  the  sum  oonfeased 
does  not  exceed  five  hundr^  doUais, 

*  See  note  to  |  3215. 
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§  8286.  The  provisions  of  sections  three  thousand  and 
aeventeen  to  three  thousand  and  twenty-two  of  this  act^ 
both  inclusive,  apply  to  a  Judgment  rendered  in  either  of 
those  courts,  and  to  the  proceedings  subsequent  thereto, 
and  in  the  action  wherein  the  judgment  was  rendered ;  ex- 
cept that  the  transcript,  filed  in  the  clerk's  office  of  the 
county  wherein  the  court  is  located,  must  be  furnished  by 
the  clerk  of  the  court,  in  which  the  Judgment  was  ren- 
dered. 

§  3225a.  ProTisions  applicable  to  Jd slices'  cooii  of  the 

dty  of  Tro:f.  Added  18il7,  to  take  effect  September  1,  1897.] 
— The  proviBions  of  sections  twenty-nine  hundred  and 
ninety  to  thirty  hundred  and  nine  of  this  aot,  both  inclusive, 
apply  to  the  j  astioes'  court  of  the  city  of  Tioy,  except  that 
the  city  clerk  of  the  city  of  Troy  shall  fulfill  all  the  duties 
therein  required  of  the  town  clerk. 

TITLE  Y. 
The  municipal  court  of  the  city  of  RocheOer, 

I  aaM.  ProviFioDB  of  chapter  19       $  8887.  Jurisdiction    in    acdoDS 
generally  applicable  to  upon  contract 

the  court  ana  Judges. 

§  8226.  The  provisions  of  chapter  nineteenth  of  this 
act,  excluding  titles  tenth  and  eleventh  thereof,  apply  to  the 
municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof ;  except  so  far  as  they  are  inconsistent  with  me 
next  section,  or  with  any  other  special  provision  of  statute, 
remaining  unrepealed  after  this  chapter  takes  effect  For 
the  purpose  of  applying  the  same,  the  court  is  deemed  a 
justice's  court ;  each  judge  thereof  is  deemed  a  Justice  of 
the  peace  ;  and  the  city  of  Rochester  is  deemed  a  town  of 
Monroe  county. 

§  8227.  [Am*d  1881.]  The  municipal  courtof  the  city  of 
Rochester  has  Jurisdiction  of  an  action  to' recover  damaees 
upon  or  for  a  breach  of  contract,  express  or  implied,  omer 
than  a  promise  to  marry,  when  the  sum  claimed  does  not 
exceed  five  hundr^  dollars. 

CHAPTEE  XXI. 

COSTS  AND  FEES. 

TITLE       I.— AWABDIKO    AND    ENFORCIITQ  PAYMENT  OF 

COSTS 

TITLE    II.— Fixing  the  amottnt  op  costs.  | 

TITLE  III. — Security  for  cosTa 
TITLE  rv. — General  provisions  relating  to  febo, 
TITLE    v.— Sums  allowed  as  fees. 

TITLE  I. 

Awarding  and  enforcing  payment  of  eoeU, 

Awwrr.B  1.  General  regnlations  reepectlng  the  awarding  of  oosta. 

S.  Begolations  respecting  the  awarding  of  costs  in  partlca» 

lar  cases. 
8.  HlacelUmeons  provlslona. 


r 
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ARTICLE  FraST. 
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GEirBaA.L  REaXTLATIONB  RESPBGTINa  THB  AWXKDTSQ  OF 

COSTS. 

$  8S28.  Wben  plaintiff  entitled  to 
costs  of  course. 

9SSS9,  When  defendant  entitled 
to  costs  of  coarse.  Rule 
as  to  two  or  more  de- 
fendants. 

fteSO.  When  costs  are  discre- 
tionary. 

8S81.  Co8t!>,  where  several  ac- 
tions are  brought  on 
same  instrnmenC  etc. 

8283.  Interlocutory  costs  npon 
issue  of  law. 

8S288.  Id*  ;  how  collected. 


8S88. 
8887. 

8888. 

8280. 


8M0. 


I  8284.  Costs. '  where    there 

several  issues  of  fact. 
828C  Id.;  after    discontinuance 
upon  answer  of  title. 

Costs  of  a  Qiotion. 

The  forcing  sectiona 
limited. 

Costs  u^pon  appeal  tram. 
final  judgment. 

Id.;  upon  api>eal  from  in- 
terlocutory judgment  or 
order. 

Id. ;  in  a  epeclal  proceed- 
ing- 

26  Hun,  879.       §  8888.  The  plaintiff  is  entitled  to  costs,  of  course,  upon 

M  H^'^ft.   *^®  rendering  of  a  final  judgment  in  his  favor,  in  either  of 

8  HowJ  ^.   t^6  following  actions : 

N.8.184.   '    8N.Y.8upp.  8»;  HON.  T.558;  ISCiv.  Pro.168;  H2N.T.  884:24 
11  Misc.  636.   N.  Y  State  Hep  646. 138  N.Y.  171.   136N.Y.268. 

85  Hun,  182.       1.  An  action,  triable  by  a  jury,  to  recover  real  property, 
2JN.  Y.  800.   or  an  interest  in  real  property  ;  or  in  which  a  claim  of  title 
Stote  Rep.  *o  '^  property  arises  upon  the  pleadings,  or  is  certified  to 
861.*   have  come  in  question  upon  the  trial. 
68  N.  Y.  2.  An  action  to  recover  a  chattel.    But  If  the  value  of  the 

Spper.  cu    chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  aa 
(J.  &  8)1*^   fixed,  tf;gether  with  the  damages,  if  any,  awarded  to  him, 
g  pp-       •  ^  i^gg  |;]^j^Q  ^f^j  dollars,  the  amount  of  his  costs  cannot  ex- 
ceed the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth, 
or  fifth  of  section  .two  thousand  ei^ht  hundred  and  sixty- 
three  of  this  act.  But  if,  in  an  action  to  recover  damages 
for  an  assault,  battery,  false  imprisonment,  libel,  slander, 
criminal  conversation,  seduction,  or  malicious  prosecution, 
the  plaintiff  recovers  less  than  fifty  dollars  damages,  the 
amount  of  his  costs  cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the 
foregoing  subdivisions  of  this  section,  in  which  the  com- 
plaint demands  judgment  for  a  sum  of  money  only.  But 
the  plaintiff  is  not  entitled  to  costs,  under  this  submvision, 
unless  he  recovers  the  sum  of  fifty  dollars  or  more. 

^  8280.  The  defendant  is  entitled  to  costs,  of  oourse, 
J^^un,  M5.  upon  the  rendering  of  final  judgment,  in  an  action  specified 
iffT^^^'  ^  *^®  ^*^  section,  unless  the  plaintiff  is  entitled  to  costs, 

44  Hun,  491.  as  therein  prescribed.  But  where,  in  such  an  action  against 
1 4  cIt.  Pro.  two  or  more  defendants,  the  plaintiff  is  entitled  to  costs 
against  one  or  more,  but  not  against  all  of  them,  none  of 
the  defendants  are  entitled  to  costs,  of  course.  In  that 
case,  costs  may  be  awarded,  in  the  discretion  of  the  court, 
to  any  defendant,  against  whom  the  plaintiff  is  not  entitled 
to  costs,  where  he  £d  not  unite  in  an  answer,  and  was  not 
5„^PP-  ^^'  united  in  interest,  with  a  defendant,  against  whom  the 
Iflaintiff  is  entitled  to  coats. 
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§§  8290-8285  COSTS. 

§  8880.  Except  as  prescribed  in  the  last  two  seclions,  43  n.  t. 

the  court  may,  iu  its  discretion,  award  costs  to  any  party,  ?j*5f  J:  .^J; 

upon  the  rendering  of  a  final  judgment.  5  civ  Pxu 

SO  Week.  Dig.  m ;  lai  Ih.  Y.  8T4 ;  8  Hpw.  Pr.  N.  S.  184.  806, 3S8. 

§8281*     [Am*d  1895,  amendmmi  to  take  fffert  January  1,  S4Hnn,  la"*) 
18^6.1     Where  two  or  more  actions  are  brought,  in  a  c.se  Jl  Abb.  N. 
specified  in  secti  n  four  hundred  and  fifty-four  of  this  act,   3  fj^^  p, 
or  otherwise  for  the  same  cause  of  action,  a^nst  persons  n.  g.  fic:^. ' 
who  might  have  been  joined  as  defendants,  m  one  action, 
costs,  other  than  disbursements,  can  not  be  recovered,  u|.  on 
the  final  judgment,    by  the  plaintiff  in  more  than  one 
action,  which  shall  be  at  his  election.    But  this  prohibition 
does  not  apply  to  a  ca^e  where  the  plaintiff  joins  as  defen- 
dants, in  each  action  brought,  all  the  persons  liable,  not 
previously  sued,   who  can   with  reasonable  diligence,  be 
found  within  the  state  ;  ( r,  if  the  action  is  brought  in  the 
city  court  of  the  city  of  New  York,  or  a  countj'  court,  within 
the  city  or  county,  as  the  case  may  be,  where  the  court  is 
located. 

g  8288.  Where  an  issue  of  law  and  an  issue  of  fact  are  8iAbb.N.o. 
loined,  between  the  same  parties  to  the  same  action,  and  the  U*  "^^  ^'™» 
issue  of  fact  remains  undisposed  of,  when  an  interlocutory 
ludgment  is  rendered  upon  the  issue  of  law  ;  the  inter- 
locutory judgment  may,  in  the  discretion  of  the  court,  deny 
costs  to  either  party,  or  award  costs  to  the  prevailing  party, 
either  absolutely,  or  to  abide  the  event  of  the  trial  of  the 
issue  of  fact 

g  8888.  Section  seven  hundred  and  seventy-nine  of  this 
act  applies  to  interlocutory  cosis,  awarded  as  prescribed  in 
the  last  section,  as  if  Uiey  were  costs  of  a  motion. 

§  8884.  In  amaction  specified  in  section  three  thousand  so  Hun,  394. 

two  hundred  and  twenty-eight  of   this  act,  wherein  the  a^id.  60. 

complaint  sets  forth  separately  two  or  more  causes  of  ac-  JJ  J^-  ^ 

tion,  upon  which  issues  of  fact  are  joined,  if  the  plaintiff  43  id!  166. 

recovers  upon  one  or  more  of  the  issues,  and  the  defendant  ^  Abb.  N. 

upon  the  other  or  others,  each  parly  is  entitled  to  co??s  £;  j?*y 
against  the  adverse  party,  unless  it  is  certified  that  the  sul>-     stale  Bep. 
stantial  cause  of  action  was  the  same  upon  each  issue  ;  in  645. 

which  case,  the  plaintiff  only  is  entitled  to  costs.     Costs,  to  ^^ig '^^* 

which  a  party  is  so  entitled,  must  be  included  in  the  final  hsn.y.ito. 

judgment,  by  adding  them  to,  or  offsetting  them  against,  185  id.  268. ' 

the  sum  awarded  to  the  prevailing  party;  or  otherwise,  86 Hun. 815 

as  the  case  requires.    But  this  section  does  not  entitle  a  "L^^^'  ^*^* 
plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth 
of  section  three  thousand  two  hundred  and  twenty  eight  of 
this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in 
that  subdivision. 

§  8835.  Where  an  action,  brought  before  a  justice  of  28  Hun.  is. 
the  peace,  or  in  a  district  court  of  the  city  of  New  York,  5K"^*Si^ 
or  a  justices*  court  of  a  city,  has  been  discontinued,  as  3I4;    '      * 

Eresoribed  by  law,  upon  the  delivery  of  an  answer,  show- 
ig  that  title  to  real  property  will  come  in  question ;  and 
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a  new  action,  for  the  same  cause,  has  been  commenced 
in  the  proper  court ;  the  party,  in  whose  favor  final  judg* 
ment  is  rendered  in  the  new  action,  is  entitled  to  costs ; 
except  that,  where  final  judgment  i^  rendered  therein,  in 
favor  of  the  defendant.  ux)on  trial  of  an  issue  of  fact  the 
plaintiff  is  entitled  to  costs,  unless  it  is  certified,  that  the 
title  to  real  property  came  in  question  on  the  trial. 

8  Miso.  244.  g  8836.  Costs,  upon  a  motion  in  an  action,  where  the 
costs  thereof  are  not  specially  regulated  in  this  tict,  or  upon 
a  reference  made  pursuant  to  sections  six  hundred  and 
twenty-three,  six  hundred  and  twenty-four,  eight  hundred 
and  twenty-seven,  or  one  thousand  and  fifteen  of  this  act, 
may  be  awarded,  either  absolutely  or  to  abide  the  event  of 
the  action,  or  of  the  reference,  to  any  party  in  the  discre- 
tion of  the  court  or  judge. 

§  8837.  The  foregoing  sections  of  this  article  do  not 
affect  the  recovery  of  costs  upon  an  appeal 

126  N.Y.  668.      S,  8288.  Upon  an  appeal  from  the  final  judgment  in  an 
6  Miso*  867.    action,  the  recovery  of  costs  is  regulated  as  follows : 

1.  In  an  action  specified  in  section  three  thousand  two 
hundred  and  twenty-eight  of  this  act,  the  respondent  is 
entitled  to  costs  upon  the  affirmance,  and  the  appellant 
upon  the  reversal,  of  the  judgment  appealed  from  ;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  alMsoIutcly  or  to  abide  the  event,  in  the  discre- 
tion of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judg- 
ment appealed  from  is  affirmed  in  part,  and  reversed  m 
part,  costs  may  be  awarded  in  like  manner,  in  the  discretion 
of  the  court. 

t  ClT.  Pro.       §  8289.  Upon  an  appeal  from  an  interlocutory  judg- 
MJt     AAA    ™®°*  ®^  ^^  order,  in  an  action,  costs  are  in  the  discretion  of 
90   id**  a»3    ^^®  court,  and  may  be  awarded  absolutely,  or  to  abide  the 
event,  except  as  follows  : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or 
refusing  a  new  trial,  and  the  decision  upon  the  appeal  re- 
fuses a  new  trial,  the  respondent  is  entitled,  of  course,  to 
the  costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  ref ucing  a 
new  trial,  and  an  appeal  is  also  taken  from  the  judgment 
rendered  upon  the  trial,  neither  party  is  entitled  to  the  costs 
of  the  appeal  from  the  order* 

ioHnn,459.  §  3840.  [Am*d  1881.  J  Costs  in  a  special  proceeding,  in- 

Id.  692.      '  stituted  in  a  court  of  record,  or  upon  an  appeal  in  a  special 

49  n'*°y*'^  proceeding,  taken  to  a  court  of  record,  where  the  costs 

Super,  ct.  thereof   are  not  specially  regulated  in  this  act,  may  be 

U.A8.)4S7,  awarded  to  any  party,  in  the  discretion  of  the  court,  at  the 

M  How.  Pr.  rates  allowed  for  similar  services,  in  an  action  brought  in  the 

13  Abb.  K.  ^"^6  court,  or  an  appeal  from  a  judgment  tak^  to  tbe 

C.  871.       '  same  court,  and  in  like  manner. 

SiS?5? 51*    10»N.Y.  874 ;  4»  Hun,  534.148  N.y.  10T,«3  Uun,  407.88  Uiiii.  176, 
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ARTICLE  SECOND. 

RbGUULTIOKS  RBBPRCrrNG  THE  AwARDOia    Of  CoSTS  IH) 

FABT.CULAB  CaSES. 

f  8241.  Costs  against  the  State ;  %  SMI  Costa,  against  ft  school 

how  paid.  officer. 

8S42.  Costs whereactlonbroaght  8945.  Id.;  against  a  manldpal 

by  people,  on  relation  of  corporation, 

private  peraon.  8246.  Id. ;  by  or  against  an  ex- 

8218.  Id. ;  for  tne  benefit  of  a  ecutor,  etc. 

county,  etc  8247.  Costs  in  case  of  transfer, 

etc.,  of  cause  of  action. 

§  824  !•  Where  costs  are  awarded  against  the  people  of  76  Hon,  lia 
the  State,  in  an  action  or  a  special  proceeding  brought,  by 
a  public  officer,  pursuant  to  any  provision  of  law,  and  the 
proceedings  have  not  been  stayed,  by  appeal  or  otherwise ; 
the  comptroller  must  dra^  his  warrant  upon  the  treasurer, 
for  the  payment  of  the  costs,  out  of  any  money  in  the 
treasury,  appropriated  for  that  purpose,  upon  the  produc- 
tion to  him  of  an  exemplified  copy  of  the  judgment,  or 
order  awarding  the  costs,  and,  where  the  amount  is  not 
fixed  thereoy,  of  a  taxed  bill  of  costs;  accom'panied,  in 
either  case,  with  a  certificate  of  the  Attorney-General,  to 
the  effect  that  the  action  or  special  proceeding  was  brought 

Pursuant  to  law.    The  fees  of  the  clerk,  for  the  exempli- 
ed  copy,  must  be  certified  thereupon  by  him,  and  included 
in  the  warrant. 

g  8848.  Where  an  action  is  brought,  in  the  name  of  the 
people  of  the  State,  upon  the  relation  of  a  private  corpora- 
tion or  individual,  as  prescribed  in  section  one  thousand 
nine  hundred  and  eighty -six  of  this  act.  a  Judgment, 
awarding  costs  to  the  defendant,  must  award  them,  against 
the  relator,  in  the  first  inntance ;  and  against  the  people, 
only  in  case  an  execution,  issued  thereupon  against  the 
property  of  the  relator,  is  returned  unsatisfied. 

§  8848.  In  an  action  or  a  special  proceeding,  brought  in  112N.T.I17 
the  name  of  the  people  of  the  State,  to  recover  nionev  or  76  Hnn,  lUL 
property,  or  to  establish  a  right  or  claim,  for  the  benetft  of 
a  county,  city,  town,  orvilla^,  costs  shall  not  be  awarded 
against  the  people ;  but,  wtere  they  arc  awarded  to  the 
defendant,  they  must  be  awarded  against  a  l)od y  for  whose 
benefit  the  action  or  special  proceeding  was  brought. 

g  8844.  Costs  cannot  be  awarded  to  the  plaintiff,  In  an 
action  against  a  school  otTlccr,  or  a  supervisor,  on  account  of 
an  act  performed  by  him,  by  virtue  of.  or  under  color 
of  his  ofBce ;  or  on  account  of  a  refusal  or  an  omission  to 
perform  a  duty  enjoined  upon  him  by  law ;  where  his  act, 
refusal,  or  omission  might  have  been  the  subject  of  an  ap- 
peal to  the  State  superintendent  of  public  instruction,  and 
where  it  IS  certified  that  it  appeared,  upon  the  trial,  that 
the  defendant  acted  in  good  faith.  But  this  section  docs 
not  apply  to  an  action  for  a  penalty ;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superin* 
teDdent» 
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n  Hon,  488.  §  8845«  Costs  cannot  be  awarded  to  the  plaintlif.  m  aq 
49  Id  ^'  action  against  a  municipal  corporation,  in  which  the  com- 
a  Id.  178.  plaint  denuuids  a  Judgment  for  a  sum  of  money  only ; 
40  Id.  806.  unless  the  claim,  upon  which  the  action  is  founded,  was, 
l«  M^»7**  ^^^^r®  t^6  commencement  of  the  action,  presented  for  pay- 
ment to  the  chief  fiscal  officer  of  the  corporation. 

29  Hun,  14.       §  8846.  In  an  action,  brought  by  or  against  an  executor 

Id.  S89.  or  administrator,  in  his  representative  capacity,  or  the 

Super,    ct.  ^^^^^6  ^^  an  express  trust,  or  a  person  expressly  authorized 

(J.<t  s.)489.   by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as 

Id.  66&         in  an  action  by  or  against  a  person,  prosecuting  or  defend- 

stateRep    ^°^ ^^  ^  ®^^  i^ght,  except  as  otherwise  prescribed  in 

959^  sections  one  thousand  eight  hundred  and  thirty-five  and 

Id.  MB.         one  thousand  eight  hundred  and  thirty-six  of  this  act ; 

88  Hun,  138.  i^ni  n^^y  g]^  exclusively  chargeable  upon,  and  collectible 

18  Misc.  434.  from  the  estate,  fund,  or  person  represented,  unless  the 

court  directs  them  to  be  paid,  by  the  party  personally,  for 

mismanagement  or  bad  faith  in  the  prosecution  or  def^DU^e 

of  the  action. 

icitjCt  §  8847.  "Where  an  action  is  brought.  In  the  name  of 

J^i-  _        another,  by  a  transferee  of  the  cause  of  action,  or  bjr  any 
Sa^'r.  ct     other  person,  who  is  beneficially   interested  therem ;  or 

g.  A  s.)6i.  where,  after  the  commencement  of  an  action,  the  cause  of 
N.YjMS.  action  becomes,  by  transfer  or  otherwise,  the  property  of  a 
5  n!  y:*  person,  not  a  party  to  the  action  ;  the  transferee,  or  other 
Super.  *ct.  person  SO  interested,  is  liable  for  costs,  in  the  like  cases, 
(Jj;^^)i78.  and  to  the  same  extent,  as  if  he  was  the  plaintiif  ;and, 
^ateBep  ^^'^^  ^o^ts  are  awarded  against  the  plaintiff,  the  court 
106*.  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
i^^;Y*«2.  Except  in  a  case,  where  he  could  not  have  been  lawfully 
66  ^te  B«p  directed  to  pay  costs,  personally,  if  he  had  been  a  party, 
689.  as  prescribed  in  the  last  section,  his  disobedience  to  the 

oroer  is  a  contempt  of  court.  But  this  section  does  not 
apply  to  a  case,  where  the  person  so  beneficially  interested, 
is  the  attorney  or  counsel  for  the  plaintiff,  if  his  only  bene- 
ficial interest  consists  of  a  right  to  a  portion  of  the  sum  or 
property  recovered,  as  compensation  for  his  services  in  Iha 
action. 

ARTICLE  THIRD. 

KlSCELLANEOUS  PROViaiOKa. 

$  8S48.  Certlflcato  entitling  party       {  8860.  Thit  title  not  to  afloct 
to   costs  or  increased  special    provisftans   ot 

costs.  law. 

SUS.  Costs  against  Infant  plain- 
tiff ,  collectible  of  guard- 
ian ad  litem. 

78  Han.  593.  8  8848.  Where,  upon  the  trial  of  an  action,  the  title  to 
real  property  comes  in  question,  or  any  fact  appears, 
whereby  either  party  becomes  entitled  to  costs,  or  to  the 
increased  costs  specined  in  section  three  thousand  two  hun- 
dred and  fifty-eight  of  this  act,  the  judge  presiding  at  the 
trial,  or  the  referee,  must,  upon  the  application  of  the  party 
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to  be  benefited  thereby,  either  before  or  after  the  verdict, 
report,  or  decision  is  rendered,  make  a  certificate,  stating 
the  fact.  Such  a  certificate  is  the  only  competent  evidence. 
aa  to  the  matter,  before  the  taxing  officer. 

§  8249.  Where  costs  are  awarded  against  an  infant 

f plaintiff ,  they  may  be  collected,  by  execution  or  otherwiBe, 
rem  his  guardian  ad  litem,  in  like  mannner  as  if  the  latter 
was  the  plaintiff. 

g  8860.  This  title  does  not  affect  any  provision  con* 
tained  elsewhere  in  this  act,  or  in  anv  other  statute,  remain- 
ing  unrepealed  after  this  chapter  takes  effect ;  whereby  the 
award  or  costs  is  specially  regulated,  in  a  particular  case, 
otherwise  than  as  prescribed  in  this  title. 

TITLE  IL 

Fixing  the  amount  of  eoiU. 

Abtioli  1.  Bums  allowed  as  costs ;  disbanemenbit 
2.  Taxation  of  costs. 


ARTICLE  FIRST. 

SUICB  ALLOWED  AS  CoSTS  ;  DiBBUBSSMElTTai 


$  aSSl.  Amount  of  costs  gener- 
ally. 
ttSC  Additional  allowance  to 
plaintiflin  foreclosore, 

J  partition,  etc 
dltional  allowance  to 
either  party  in  diiBcoIt 
cases,  etc. 
SS84.  Allowances  under  the  fore- 
going  lections  limited. 
8256.  Costa  upon  adjoomment 
of  trial 


I  8256.  Diebureements  to  be  in* 

eluded  in  bill  of  costs. 
8257.  Increased  damages  not  tci 

carry  increased  costs. 
8266.  When  defendant  entitled 

to  increased  co«t8. 
8260.  Increai<ed    disbursements 

not  allowed. 
8260.  Costs  upon  a  settlement 
8i61.  This  articlo  not  to  affect 

special    provisions    of 

law. 


§  8251.     lAm'd  189">,  1896.]     Costa  awarded  to  a  pvty  to  I  V^S^ 
an  action,  mnst  be  at  the  following  rates  :  Jo  '^oit,  Fr. 

490. 

1.  [^m'(2 1896,  ctmendmenilo  take  effect  September  1,  1896.]  28Hnn,692. 

To  the  plaintiff  :  For  all  proceedlngn,  before  notice  of  trial,  S^^®^*  ^' 
in  an  action  apecified  in  section  foar  bntidred  and  twenty  of  ^^nn  551, 
this  act,  fifteen  dollars :  iu  every  other  action,  twenty -five  g  How!  Pr! 
dollars.  For  each  additional  defendant  served  with  the  sum-  N.  8. 109. 
mons,  not  exceeding  ten,  two  dollars  :  and  for  each  necessary 
defendant  in  excess  of  t.iat  nnmber,  seryed  with  the  sum- 
mons, one  dollar.  For  procnring  the  appointment  of  a 
ffuardian,  or  guardian  ad  litem,  for  one  or  more  infant  de- 
fendants, ten  d  lUars.  For  procuring  an  order  directing  the 
service  of  tho  summons  by  publication  thereof,  or  person-  186N.7. 368? 
ally,  without  the  state,  on  one  or  more  defendants,  ten  dol-  J^^^*'  ^^ 
lars.  For  procuring  aa  injunction  order  or  an  order  of  wc-  ^Hon,  Si. 
rest,  ten  doUurs.  U  ifiso'.  saV. 

7  App.  PiTt 

2.  To  the  defeodaut  t  For  all  proceedings  before  notice  of  189, 

trial  except  a«  otberwlfe  pret oiribod  Iq  Oil  artiolor  ^  ApU«rff 


28N.  Y. 

state  Rep. 

585. 

116N.Y.410. 

86N.  Y. 

State  Bep. 

T8. 
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Di«^ai9*  ^'  '^^  either  party  :    For  all  proceedings,  after  notice  of 

60  How!  Pr.   trial,  and  before  trial,  except  as  otherwise  prescribed  in  this 
482.  article,  fifteen  dollars.     For  taking  the  deposition  of  a  wit^ 

8  Ci^ .  Pro.  ness  or  of  a  party,  as  prescribed  in  section  eight  hundred  and 
22Abb  N.o    seventy,  section  eight  hundred  and  seventy-one,  or  section 
4M.         *      eight  hundred  and  ninety-three  of  this  act,   ten  dollars. 
For  drawing  interrogatories,  to  be  annexed  to  a  commission 
or  to  letters  rogatory,  issued  as  prescribed  in  sections  ei^ht 
hundred  and  eighty-eight,  nine  hundred  and  twelve  nine 
hundred  and  thirteen  and  three  thousand  one  hundred  and 
seventy-one  of  this  act,  ten  dollars.    For  the  trial  of  an 
issue  of  law,  twenty  dollars.     For  the  trial  of  an  issue  of 
fact,  thirty  dollars ;  and  where  the  trial  necessarily  occu- 
pies more  than  two  days,  ten  dollars  in  addition  thereto. 
For  making  and  serving  a  case,  twenty  dollars ;  and  where 
the  case  necessarily  contains  more  than  fifty  folios,  ten 
dollars  in  addition  thereto.      For    making    and   serving 
amendments  to  a  ease,  twenty  dollars.     Upon  a  mbtion  for 
a  new  trial  upon  a  case,  or  an  application  for  judgment  upon 
a  speciiil  verdict,  the  sime  sums  as  upon  an  appeal,  as  pre- 
scribed in  subdivision  fourth  of  this  section.     Upon  any 
other  motion,  or  upon  a  reference  specified  in  section  three 
thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum  fixed.by  the  court  or 
judge,  not  exceeding  ten  dollars  besides  necessary  disburse- 
ments for  printing  and  referee's  fees.     Where  a  new  trial  is 
had.  pursuant  to  an  order  granting  the  same,  for  all  pro- 
ceedings after  the  grant  of,  and  before  the  new  trial,  twenty  - 
five  diulars.     For  one  term  of  the  city  court  of  the  city  of 
Kew  York,  at  which  the  cause  is  necessarily  on  the  calendar, 
and  for  each  trial  term  or  specinl  term,  of  the  supreme 
court,  or  a  county  court   not  exceeding  five,  at  which  the 
cause  is  necessarily  on  the  calendar,  excluding  the  term  at 
which   it  is  tried,  or  otherwise  finally  disposed  of,   ten 
dollirs. 


f  1276,  Con-     ^«  To  either  party,  upon  an  appeal  to  the  supreme  court, from 

•ol.  Act.         an  inferior  court;  or  upon  an  appeal  to  the  appellate  division 

143^**^'  ^'  ^^  *^®  supreme  court  or  to  the  general  term  of  the  city  court 

31  Hun,  49«.  ®^  ^he   City  of  New  York,  tuken  from  an  interlocutory  or 

64  N.Y.'sup'-  final  judgment,  or  from  an  order  granting  or  refusing  anew 

er.  ct   (J.&  tri  il.  rendered  or  made  in  the  same  court,  or  at  a  trial  term 

47^Hun  465    ^^  ^^^  supreme  court ;  or  upon  an  application  to  the  appel- 

81 N  y!         I'****  division  of  the  supreme  court  for  a  now  trial,  or  for 

State  Rep.  j  iidfrment  upon  a  verdict,  rendered  subject  to  the  opinion 

'^^'   of    the    court    or  where   exceptions   are    ordered    to   be 

heard,  in  the  firnt  instance,  at  a  term  of  the  ar>pellate  divis- 

ion    of    the    supreme  court.      Before  argument^   twenty 
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dollars.  For  argument,  forty  doUnrs.  For  odo  general 
term  of  the  city  court  of  the  city  of  New  York,  at  which  the 
cause  is  necess-irily  on  the  calendar  ;  and  for  each  term  of 
the  appellate  division,  not  exceeding  five  of  the  supreme 
court  lit  which  the  cause  is  necessarily  on  the  calendar,  ex- 
cluding the  term  at  which  it  is  argued,  or  otherwise  finally 
disposed  of,  ten  dollars. 

5.  To  either  party  upon  an  appeal  to  the  court  of  appea's. 
— Before  argument,  tnirty  doUars.  For  argument,  sixty 
dollars.  I<'oi-  each  term,  not  exceeding  ten,  at  which  the 
cause  is  on  the  calendar,  excluding  the  term  at  which  it  is 
ar^ed,  or  otherwise  finally  disposed  of,  ten  dollars.  Whero 
a  judgment  is  affirmed  by  the-conrt  of  appeals,  the  court 
may,  in  its  discretion,  also  award  dumages,  byway  of  costs, 
for  the  delay,  not  exceeding  ten  per  centum  upon  the 
amount  of  the  judgment;  or  where  it  was  rendered  upon  an 
appeal,  upon  the  amount  of  the  original  judgment. 

§  8268.  Where  the  action  *is  brought  to  foreclose  a  1^^^  ^ 
mortgage  upon  real  property ;  or  for  the  partition  of  real  ^^^'  **• 
property ;  or  to  procure  an  adjudication  upon  a  will  or  other 
^  instrument  in  writing ;  or  to  compel  the  determination  of  a 
claim  to  real  property ;  or  where,  in  any  action,  a  warrant 
of  attachment  against  property  has  been  issued  ;  the  plain- 
tiff, if  a  final  judgment  is  rendered  in  his  favor,  and  he  re- 
covers costs,  is  entitled  to  recover,  in  addition  to  the  costs 
prescribed  in  the  last  section,  the  following  percentages,  to 
be  estimated  upon  the  amount  found  to  l)e  due  upon  the 
mortgage ;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or 
th^  claim  to  which  is  determined  ;  or  the  value  of  the  prop- 
erty attached,  not  exceeding  the  sum  recovered,  or  claimed ; 
as  the  case  may  be : 

Upou  a  sum,  not  exceeding  two  hundred  dollars,  ten  per 
centum. 

Upon  an  additional  sum,  not  exceeding  four  himdred 
dollars,  five  per  centum. 

Upon  an  additional  sum,  sot  exceeding  one  thousand 
dollars,  two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the 
plaintiff  is  entitled  to  a  percentage  upon  the  amount  paid  or 
secured  upon  the  settlement,  at  one  half  of  those  rates.  In 
an  action  to  foreclose  a  mortgage  upon  real  property,  where 
a  pait  of  the  mortgage  debt  is  not  due,  if  the  final  judgment 
directs  the  sale  of  the  whole  property,  as  prescribed  in  sec- 
tion one  thousand  six  hundr^  and  thirty-seven  of  this  act, 
the  percentages,  specified  in  this  section,  must  be  computed 
upon  the  whole  sum,  unpaid  upon  the  mortgage.  But  if  it 
directs  the  sale  of  a  part  only,  as  prescribed  in  section  one 
thousnnd  six  hundred  and  thirty-six  of  (bis  Rct,  they  must 
be  computed  upon  the  sum  actually  due  ;  and  if  the  court 
therealter  {grants  an  order,  directing  a  sale  of  the  remaining 
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der,  or  a"  part  thereof,  the  peixjentages  roust  be  computed 
upon  the  amount  then  due  :  but  the  aggregate  of  the  per- 
centages shall  not  exceed  the  sum.  which  would  have  been 
allowed,  if  the  entire  sum  secured  by  the  mortgage  had  been 
due,  when  final  judgment  was  rendered. 

« 

§  8253.     [Am*d  1896,  amendment  io  take  effect  September  1, 

18»6.]    In  an  action  brought  to  forclose  a  mortgage  upon 

real  property  ;  or  for  the  partition  of  real  property  ;  or  in  a 

dif&cult  and  extraordinary  cose,  where  a  defense  has  been 

9  San,   !*•  interposed  in  nn  aciion  ;  or  except  in  the  first  and  second 

13  HlBo.  845.  judicial  distiicts^in  a  special  proceeding  by  certiorari  to 

4M<nith.  L.  review  an  assessment,  under  chapter  two  hundred  and  siztj- 

STsmi  4M  ^^^^  ^^  ^^®  Iawb  of  eighteen  hnndrC'l  and  eighty,  and  the 

ft  Id.  lb.    '  <^^3  amending  the  same,  the  conrt  may  also,  in  its  discre- 

Id.  884. '      tion,  award  to  any  party  a  further  snm,  as  follows; 

1.  In  an  action  to  foreclose  a  mortgage,  a  snm  not  exceed- 
ing two  and  one- half  per  centnm  upon  the  hum  dne  or 
claimed  to  be  due  upon  the  mortgage,  nor  the  aggregate  sam 
of  two  hundred  dollars. 

16  Week  Dig.  480:  14  Abb.N.  G.  496;  39  Hun.  666;  25  N.  T.  BtAte  Sep. 
6U4:  61  How.  Pr.  305;  128  N.  T.  129;  183  Id.  239;  138  Id.  266;  3  App.  DIt. 
17:  14  UUc.  426:  41  N.  T.  8upp.  210. 

2.  In  any  other  cass  or  special  proceeding  specified  in  this 
106 N  T  S87.  section,  a  snm  not  exoeeiHng  five  per  ceutum  upon  the  snm 

'  recovered  or  claimed,  or  the  value  of  the  subject-matter  in- 
volved. 

S6  Hon,  89.  §  8864.  But  all  the  sums  awarded  to  the  plaintiff,  as 
91  "w  ^  k-  prescribed  in  sec  I  ion  three  thousand  two  hundred  and  flfty- 
Diglwrr  ^^^  ^^  ^^*^  *^*»  ^^  ^®  *  party  or  two  or  more  parties  on  the 
same  side,  as  prescribed  in  the  last  sentence  of  eection  three 
thousand  two  hundred  and  fifty-one  of  this  act,  and  in  sub- 
division second  of  the  last  section,  cannot  exceed,  in  tho 
aggregate,  two  thousand  dollars. 

1 1877,  Con-      J  8255.    [Am*d  1895,  amendment  io  take  effect  January  1, 
S^N^Y*        1896.]    "Where  an  application  is  made  to  a  court  or  a  referee 
State  Rep.  to  adjourn  a  trial  the  payment  to  the  adverse  party  of  a  sum 
84.  not  exceeding  ten  dollars  or  in  the  city  court  of  the  city  of 
New  Toik  a  sum  not  exceeding  five  dollais,  besides  the  *fec8 
of  bis  witnesses  and  other  taxable  disbursements  already 
made  or  incurred,  which  are  rendered  ineffectual  by  the  ad- 
journment mny  be  required  as  a  condition  of  granting  the 
4  Ciy.  Pro.    adjournment. 

148.  §  825r,     [Am'd  1892,  1895,  amendment  to  take  effect  Sep- 

18  \bb^*    ^^^^^  ^>  iS95.]    A  p:vrty  to  whom  costs  are  awarded  in  an 
G  242         '    action  is  entitled  to  include  in  his  bill  of  costs  bis  npcessary 
4l>em.386.     disbursements  ns  follows:    The  legal  fees  of  witness^rs  and 
of  referees  and  other  officers;  the  reasonable  compensation 
29^  amI ^ N    ®^  coiuniissioners  taking  depositions;  the  legal  fcesforpubli- 
0.144«        *    cation  where  publication  is  dir<  cted  pursuant  to  law;  the 
legal  fees  paid  for  n  certified  copy  of  a  deposition,  or  other 
paper,  recorded  or  filed  in  any  public  office,  necessarily  used 
or  obtained  tor   use  on  the  trial;  copies  of  opiniois  and 
charges  of  judges;  the  reasonable  expenses  of  printing  the 
papers  for  a  heMring,  when  required  by  a  rule  cf  the  conrt; 
prospective  charges  for  the  (xp^nses  of  entering  and  docket- 
ing the  judgment;  and  the  sheriff's  feee  for  receivinfl  and 
returning  one  execution  thereon,  including  the  learon  for 
propertyi  and  snoh  other  reaeonaole  and  neoeaeary  expenaee 
M  art  timblii  aopordi&g  to  th«  ponrst  aod  pneilof  c(  th# 
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court,  or  by  express  provision  of  law.  Searches  affecting 
property  sitnate  in  any  county  in  which  the  office  of  county 
clerK  or  register  is  a  salaried  one,  when  made  and  certified 
to  by  title  insurance,  abstract  or  searching  companies, 
organized  and  doing  business  under  the  laws  of  this  State, 
may  be  used  in  all  actions  or  special  proceedincs  in  which 
official  searches  may  be  used,  in  place  of  and  with  the  same 
legal  effect  as  such  official  searches,  and  the  expanses  of 
searclies  so  made  by  said  companies  ehall  be  taxable  at  rates 
not  exceeding  the  cost  of  similar  official  searches. 

§  3257.  A  plaintiff,  who  recovers  double  or  other  in- 
c.ea  ed  damages,  dots  not  thereby  become  entitled  to  mow 
than  single  costs ;  except  where  it  is  otherwise  specially  pre- 
scribed by  law. 

§  8868.  In  either  of  the  following  cases,  a  defendant,   80  Hnn,  88S 
In  whose  favor  a  final  judgment  is  rendered,  in  an  action  fjjg"^     • 
wherein  the  complaint  demands  judgment  for  a  sum  of  15  civ.  Pro 
money  only,  or  to  recover  a  chattel :  or  a  final  order  is  888. 
made,  in  a  special  proceeding  instituted  bv  a  State  writ,  is  ^  ^^J-  ^^^ 
entitled  to  recover  the  costs,  prescribed  in  section  three  g^  ^^^  5^^ 
thousand  two  hundred  and  flf tv-one  pf  this  act,  and,  in  ad- 
dition thereto,  one-half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  ap- 
pointed or  elected  under  the  authority  of  the  State,  or  a 
person  specially  appointed,  according  to  law,  to  perform  the 
duties  of  such  an  officer ;  and  the  action  or  special  proceed- 
ing v/as  brought  by  reason  of  an  act,  done  by  him  by  virtue 
of  h.s  office,  or  an  alleged  omission  by  him,  to  do  an  act, 
which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant, 
by  reason  of  an  act  done,  by  the  command  of  such  an  officer 
or  person,  or  in  his  aid  or  assistance,  touching  ihe  duties  of 
the  office  or  appointment. 

8.  Where  the  action  was  brought  against  the  defendant, 
for  taking  a  distress,  making  a  sale,  or  doing  an^  other  act, 
by  or  under  color  of  authonty  of  a  statute  of  this  State. 

But  this  section  does  not  applj',  where  an  officer,  or  other 
person,  specified  herein,  unites  in  hir.  answer  with  a  person 
not  entitled  to  such  additional  costs. 

§  8269.  The  increase,  specified  in  the  last  section,  does 
not  extend  to  the  disbursements ;  and  an  officer,  witness,  or 
juror,  is  not  entitled  to  any  other  fee  in  the  action,  except 
the  single  fee  allowed  by  law  for  his  services. 

§  3260.  Where  an  action,  specified  in  section  three 
thousand  two  hundred  and  twenty-eight  of  this  act,  is 
settled  before  judgment,  no  theater  sum  shall  be  demanded 
as  costs,  than  at  the  rates  prescribed  by  section  three  thou* 
sand  two  hundred  and  fifty-one  of  this  act. 

§  8261.  This  article  does  not  affect  any  provision  con- 
tained elsewhere  in  this  act,  or  in  any  other  ^tatiite  remaining 
unrepealed  after  this  act  takes  effect,  whereby  the  amount, 
of  costs  is  sp?cially  fixed,  in  a  particular  case,  otherwiBf 
than  as  prescribed  in  this  article. 
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ARTICLE  SECOND. 
Taxation  of  Costb. 

I  9288.  CJoBto;  bow  taxed.  Allow-  §  8865.  Berlew  of  tazAdoiL 

ance0,  etc. ;  how  com-  8966.  Duty  of  taxing  officer, 

puted.  8367.  Affidavit   respecting  difr 

8S68.  Notice  of  taxation.  bonements. 

8S64.  Betaxation. 

«  Civ.  Pro.       §  8868.  Costs  mu-st  be  taxed  by  the  clerk,  upon  the  ap- 
U^  plication  of  the  party  entitled  thereto ;  except  that  the 

9v^Abb.N.c.  ^jQ^rt  may  direct,  that  interlocutory  costs,  or  costs  in  a 
special  proceeding,  be  taxed  by  a  judge.  The  clerk  must 
insert,  in  the  judgment  or  final  order,  the  amount  of  the 
costs,  as  taxed.  In  a  case  where  the  costs  are  in  the  dis- 
cretion of  the  court,  the  report  or  decision,  or  the  direction 
of  the  court  for  final  judgment,  upon  a  default,  or  after  a 
Jury  trial,  must  specify  which  pnrty  or  parties  are  entitled 
to  costs ;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  three 
thousand  two  hundred  and  fifty -two  of  this  act,  must  be 
computed  by  the  clerk  upon  the  taxation  :  but  the  value  of 
property,  required  to  be  ascertained  for  that  purpose,  must 
be  ascertained  by  the  court,  unless  it  has  been  fixed  by  the 
decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered ;  except  that,  in  case  of  actual 
partition,  it  must  be  determined  by  the  commissioners. 

t  N.  T.  §  8868.  Costs  may  be  taxed,  upon  notice  to  the  attorney 

*^*®  ^K*  for  each  adverse  party,  who  has  appeared,  and  is  interested 
in  reducing  the  amount  thereof.  Notice  of  taxation  must 
be  served,  not  less  than  five  davs  before  the  taxation  ;  un- 
less the  attorneys,  serving  and  served  with  the  notice,  all 
reside,  or  have  their  offices,  in  the  city  or  town,  where  the 
costs  are  to  be  taxed  ;  in  which  case,  a  notice  of  two  days 
is  sufilcient.  A  copy  of  the  bill  of  costs,  specifying  the 
items,  with  the  disbursements  stated  in  detaU,  must  be 
served  with  the  notice  of  taxation. 

186N.Y.aii.  §8864.  Costs  may  also  be  taxed  without  notice.  But 
where  they  are  so  taxed,  notice  of  retaxation  thereof  must 
immediately  afterwards  be  given,  as  prescribed  in  the  last 
section,  by  the  party  at  whose  instance  they  were  taxed ;  in 
default  wherpof,  the  court  must,  upon  the  application  of  a 
part^'  entitled  to  Notice,  direct  a  retaxation,  with  costs  of  the 
motion,  to  be  paid  by  the  party  in  default.  The  court  may, 
in  its  discretion,  upon  the  application  of  a  party  interested, 
direct  a  retaxation  of  costs  at  any  time.  Any  sum,  de> 
ducted  upon  a  retaxation,  must  be  credited  upon  the  execu- 
tion, or  other  mandate  issued  to  enforce  the  judgment. 

§  8866.  A  taxation  or  a  retaxation  may  be  reviewed  by 
the  court,  upon  a  motion  for  a  new  taxation.  The  order, 
made  upon  such  a  motion,  may  allow  or  disallow  any  item, 
objected  to  before  the  taxing  ofiScer,  in  which  case,  it  has 
the  effect  of  a  new  taxation ;  or  it  may  direct  a  new  taxa- 
Hon  before  the  proper  officer,  specifying  the  grouuda  or  thf 
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proof,  upon  which  the  Item  may  be  allowed  or  disallowed 
by  him. 

§  8866.  An  officer,  authorized  to  tax  costs  in  an  action  87Hiiii,fii 
or  a  special  proceeding,  must,  whether  the  taxation  is  op- 
posed, or  not,  examine  the  bills  presented  to  him  for  taxa- 
tion ;  must  satisfy  himself  that  all  the  items  allowed  by  him 
are  correct  and  legal ;  and  must  strike  out  all  charges  for 
fees,  other  than  the  prospective  charges  expressly  allowed 
by  law,  where  it  does  not  appear  that  the  services,  for  which 
they  are  charged,  were  necessarily  performed. 

§  8867.  A  charge,  for  the  attendance  of  a  witness,  can-  87  Him,S7ti 
not  be  allowed  without  an  affidavit,  stating  the  number  of  2«^®^'  ^' 
days  of  his  actual  attendance ;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A 
charge,  for  a  copy  of  a  document  or  paper,  cannot  be 
allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  afBdavit,  and 
appears  to  have  been  necessarily  incurred,  and  to  be  reason- 
able in  amount. 

TITLE  in. 

Security  for  Casta, 

I  8968.  When     defendant    may       §  8274.  Notice  of  exception  ;  Id., 

reqaire     secarlty     for  of  jnstiflcation. 

costs.  8275.  Jastiflcation  of  Boxvtiefl. 
8909.  Id.;     after   action   com-  Allowance  of  nndertak- 

mcnced.  ing. 

8270.  The    last    two    sections  8878.  Order  to  g;ive  additional 

qnalifled.  secaritr.    Proceedlnn.' 

8871.  Id.;    in    actions  by  and  8277.  Effect  or  failure  to  ooej 
.    flusainst  execntore,  etc.  order  to  give  security. 

8872.  Order  to  give  security.  8278.  Liability  or  attorney,  for 
8978.  Beqnisitee  of    nndertak-  contain  cei tain  actions. 

ing.  8279.  This  title  applies  to  special 

proceedings. 

%  8868.  [ArrCd  1891  ]  f  1888,  Oak 

The  defendant,  in  an  action  brought  in  a  court  boI  Act. 

of  record,  may  require  security  for  costs  to  be  given,  as  g^^  ^ 

prescribed  in  this  title,  where  the  plaintiff  was,  when  the  (j.^.)  "* 
action  was  commenced,  either 

Id.  575 ;  I  Civ.  Pro.  15 ;  68  How.  Pr.  877 ;  49  N.  Y.  Baper.  Ct  (J.  &  8.) 
95-;  89  Ilun.  667 ;  13  Abb.  N.  C.  18« ;  8  Civ.  Pro.  438 :  6  Month.  L.  Bui. 
93 :  51  N.  T.  Saper.  Ct  (J.  A  8.)  119 ;  2  How.  Pr.  N.  8.  8SS ;  48  Hnn« 
860 ;  15  Civ.  Pro.  287 ;  112  N.  Y.  310 ;  84  N.  Y.  State  Bep.  1:!0. 

1.  A  person  residing  without  the  State  ;  or  if  the  action 
is  brought  in  a  county  court,  or  in  the  city  court  of  the  city 
of  New  Yoik,  the  city  court  of  Tonkers,  or  the  Justices' 
court  of  the  city  of  i[jbany,  residinc:  without  the  city*  or 
county,  as  the  case  may  be,  wherein  the  court  is  located  ;  or 

3.  A  foreign  corporation ;  or 
8.  A  person  imprisoned  under  execution  for  a  crime:  or 

4.  The  official  assignee  of  a  person  so  imprisoned  ;  tiie 
official  assignee  or  official  trustee  of  a  debtor ;  or  an  as- 
siguec  in  bankruptcy  ;   where  the  action  is  brought  upon 

•  See  note  to  13169  as  to  oonstmctlon  of  "city"  under  |184ff 
of  *«Tli«  Greater  New  York  Charter." 
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a  cause  of  action,  arising  before  the  assignment,  the  ap- 
pointment of  the  trustee,  or  the  adjudication  in  banK- 
ruptcy ;  or 

5.  An  infant,  whose  guardian  ad  litem  has  not  given  such 
12  Miic.  469.  security,  except  as  other¥nse  provided  in  sections  four  hun- 
dred and  fifty-nine  and  four  hundred  and  sixty-nine  of  this 
act 

g  8869.  The  defendant,  in  a  like  action,  may  require 
security  for  costs  to  be  given,  where,  after  the  commence- 
ment of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State ;  or,  where  the 
action  is  brought  in  either  of  the  local  courts  specified  in 
subdivision  first  of  the  last  section,  ceases  to  be  a  resident  of 
the  city  or  county,  as  the  case  may  be,  wherein  the  court  is 
located ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his 
debts,  or  exonerated  from  imprisonment,  pursuant  to  a 
law  of  the  State,  or  of  the  United  States;  or 

8.  Is  sentenced  to  the  State  prison,  for  a  term  less  than 

for  life. 
18  Olr.  Tto       %  8270.  In  a  case  specified  in  either  of  the  last  two  sec- 
SSl  tions,  if  there  are  two  or  more  plaintiffs,  the  defendant 

cannot  require  security  for  costs  to  be  given,  unless  he  is 

entitled  to  require  it  of  all  the  plaintiffs. 

12  Week.  g  8271.  In  an  action  brought  by  or  against  an  executor 

P*fc  •^•p^  or  administrator,  in  his  representative  capacity,  or  the 

15,     *       *  trustee  of  an  express  trust,  or  a  person  expressly  authorized 

Id.  881.  by  statute  to  sue,  or  to  be  sued  ;  or  by  an  ofilcial  assignee, 

SB  H^"^  iSl  assignee  of  a  receiver,  or  the  committee  of  a  person 

w  n!t*  858.  judicially  declared  to  be  incompetent  to  manage  his  affairs; 

46  Himi  680.  the  court  may,  in  its  discretion,  require  the  plaintiff  to  give 

u  MUc  78,  security  for  costs. 

4  CiT.  Pro.        g  8272.  Where  securit^r  for  costs  is  required  to  be  given, 
10&  the  court  in  which  the  action  is  pending,  or,  except  in  a 

49  Han'  64^*  ^^^®  Specified  in  the  last  section,  a  judge  thereof,  upon  due 
0HiBo.'o9i.    proof,  by  affidavit,  of  the  facts,  must  make  an  order  re- 
li  MiBc.  78.    quiring  the  plaintiff,  within  a  time  specified,  either  to  pay 
83  Hun,  407.  jj^to  court,  the  sum  of  two  hundred  and  fifty  dollars,  to  lie 
applied  to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or,  at  his  election,  to  file  with  the  clerk  an  under- 
taking, and  to  serve  a  written  notice  of  the  pavment  or  of 
the  ming  upon  the  defendant's  attorney ;  and  staying  aU 
other  proceedings,  on  the  part  of  the  plaintiff,  except  to  re- 
^ew  or  vacate  Uie  order,  until  the  paynaent  or  filing,  and 
notice  thereof,  and  also,  if  an  unaertaking  is  given,  the  al- 
lowance of  the  same. 
9  MiM.^       §  8278.  The  undertaking,  specified  in  the  last  section, 
B.  M9 '      *  must  be  executed  to  the  defendant  by  one  or  more  sureties, 
and  must  be  to  the  effect  that  they  will  pay,  upon  demand, 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in 
the  action,  not  exceeding  a  sum,  specified  in  the  undertak* 
ing,  which  must  be  at  least  two  hundred  and  fifty  dollars. 

g  8274.  Within  ten  days  after  service  of  the  notice  ot 
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fUlng  the  undertaking,  the  defendant  may  serve  upon  the 
plaintiff  s  attorney  a  notice  that  he  excepts  to  the  sureties 
therein.  Within  ten  days  after  service  of  such  a  notice, 
the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a 
notice  of  the  justification  of  the  same  or  new  sureties  before 
a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time 
and  place ;  the  ttme  to  be  not  less  than  five  nor  more  than 
ten  aays  thereafter,  and  the  place  to  he  within  the  county 
where  the  action  is  triable. 

§8276*  Section  five  hundred  and  eighty  of  this  act  40N.  T. 
applies  tothe  justification  of  the  sureties.  Where  the  judge  fj^^'s^m 
finds  the  sureties  suflicient,  he  must  annex  the  written  ex* 
amination,  if  any,  to  the  undertaking,  indorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties, 
the  undertaking  is  deemed  allowed^  and  must  be  indorsed 
and  filed  in  like  manner. 

§8876.  [Am*d  1891  .J  96  N.  T. 

At  any  time  after  the  allowance  of  an  under-  ^^^^S' 
taking,  ffiven  pursuant  to  such  an  order,  or  as  prescribed  in  ii<iif.T.8ia 
section  uiree  thousand  two  hundred  and  seventy-eight  of 
this  act,  or  after  notice  of  the  payment  into  court  made  pur- 
suant to  such  an  order,  the  coiurt,  or  a  judge  thereof,  upon 
satiBfactory  proof,  by  affidavit,  that  the  sum  specified  in 
the  undertakmg,  or  tne  amount  of  such  payment,  is  insuffi- 
cient; or  that  one  or  more  of  the  ci  ^e'*:?  have  died,  or  be- 
come insolvent,  or  that  his  or  theii  c^:;.amstance8  have  be- 
come so  precarious  that  there  is  reason  to  apprehend  that 
the  undertaking  is  insufiSdent  for  the  security  of  the  defend- 
ant ;  must  make  an  order,  requiring  the  plaintiff  to  give  an 
additional  undertaking  or  make  an  additional  payment  into 
court.  The  last  four  sections  apply  to  such  an  order,  and 
to  the  undertaking  given  or  payment  made  pursuant  thereto. 

§8877.  Where  the  plaintiff  fails  to  comply  vrith  an  48Him«lML 
order,  made  as  prescribed  in  this  title,  or  to  procure  the 
allowance  of  an  undertaking  given  pursuant  to  such  an 
order,  the  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint,  and  in  his  favor  for  costs.  The  defendant 
'may  apply  therefor,  as  upon  a  motion. 

g  8878.  Where  a  defendant  is  entitled  to  require  se-  2  civ.  Pro* 
curity  for  costs,  as  prescribed  in  section  three  thousand  two  108. 
hundred  and  sixty-eight  of  this  act,  the  plaintiff's  attorney 
is  liable  for  the  defendant's  costs,  to  an  amount  not  ex- 
ceeding one  hundred  dollars^  until  security  is  given,  as 
prescribed  in  this  title.  Tlie  plaintiff's  attorney  may  re- 
lieve himself  from  that  liability,  although  the  defendant 
has  not  required  security  for  costs  to  he  given,  by  filing 
and  procuring  the  allowance  of  an  undertaking,  as  if  an 
order  had  been  made  as  prescribed  in  section  fliree  thou* 
■and  two  hundred  and  seventy-two  of  this  act. 

g  8879.  The  foregoing  sections  of  this  title  applv  to  a 
special  proceeding  instituted  in  a  court  of  recora,  m  like 
aMumer  as  to  an  action ;  for  which  purpose  the  prosecuting 
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iwrt^,  other  than  the  people,  or,  where  the  special  proceed- 
ing IB  histituted  in  the  name  of  the  people,  upon  the  relation 
of  a  private  corporation  or  individual,  the  relator,  is  deemed 
a  plaintiff,  and  the  adverse  party,  a  defendant. 

TITLE  IV. 

General  provisions  relating  to  fees, 

I  8880.  Taking  fees  notpreacribed  when  not  allowed  feef>. 

by  law,  prohioited.  {  8289.  No  fee  for  adminiflteiing 

8S81.  Id. ;  for  servicee  not  ten-  certain  official  oatbt>. 

dered,  except,  etc.  8S90.  Certain  searches  to  be  gra- 

8S8e.  Penalty  for  extortion.  tnitons. 

8888.  Clerk  of  Court  of  appeals  8891.  Oflloer,  etc.,  may  charyre 
to  account  for  and  pay  fee  paid  for  oath,  post- 

over  fees.  age,  etc 

8181  Id. ;  clerks  of  superior  city  89298.    Id. :  his  fees,  etc.,  to  be 
courts  fn  New  York  and  paid  before  required  to 

Brooklyn.  transmit  paper. 

888K.  Id. ;  certain  county  clerks  8298.  Provision  where  printers 
and  registers.  in  county  refuse  to  pub- 

8886.  General  provisions  as  to  lieh. 

fees,    etc.,  to    be    ao-  8294.  Affidavit  of  refusal  to  pub- 

counted  for.  lish,  etc. 

8887.  Fees  of  certain  officers  to  8295.  Comptroller  to  audit  cer- 

be  taxed  upon  demand.  tain  chaises. 

8888.  Parties,    attorneys,   etc., 

74  Hun,  208,  g  8880.  Each  clerk  of  a  court  must  perform  all  the  du- 
ties required  of  him,  in  the  course  and  practice  of  the 
court,  without  fee  or  reward,  except  as  expressly  prescribed 
by  law.  Each  public  officer,  upon  whom  a  duty  is  ex- 
pressly imposed  by  law,  must  execute  the  same  without  fee 
or  reward,  except  where  a  fee  or  other  compensation  there- 
for is  expressly  allowed  by  law.  An  officer  or  other  person, 
to  whom  a  fee  or  other  compensation  is  allowed  by  law,  for 
any  service,  shall  not  charge  or  receive  a  greater  fee  or 
rewiuxl,  for  that  service,  than  is  so  allowed. 

§  8281*  An  officer,  or  other  person,  shall  not  demand 
or  receive  any  fee  or  compensation,  allowed  to  him  by  Jaw 
for  any  service,  unless  the  service  was  actually  ren- 
dered by  him  ;  except  that  an  officer  may  demand  in  advance 
his  fee,  where  he  is,  by  law,  expressly  directed  or  permittt;^ 
to  require  payment  thereof,  before  rendering  the  service. 

§  8288.  An  officer  or  other  person,  who  violates  either 
of  the  provisions  contained  in  the  last  two  sections,  is  fiable, 
in  addition  to  the  punishment  prescribed  by  law  for  the 
criminal  offense,  to  an  action  in  behalf  of  the  person  ag- 
grieved, in  which  the  plaintiff  is  entitled  to  treble  damages. 

§  8288.  The  clerk  of  the  Court  of  appeals  must,  within 
ten  days  after  the  first  day  of  Januair,  and  after  the  fii^ 
day  of  July,  in  each  year,  render  to  the  comptroller  an  ac- 
curate account,  imder  oath,  of  all  fees  received  by  him  for 
bis  official  services,  since  the  last  account  was  rendered ; 
and  must  pay  the  same  into  the  treasury  of  the  State. 

§  8284.     iRepecdad  1895,  Uikts  effect  Jan^tary  1,  1896,] 


§§898M390  ]PEE8.  48, 

lal.SoS^Lk*  «^r?*f  "Pl^'ly  probed  by 

kip^M  *acS„?of  ^or ",r„  *'®'"'  *"  T^'^'  "y  1«^.  to 
monevs  rec^^  i?,*,?  V*  ^£  ?^^-  ^^^  fees  or  other 
elude  Ui'e^n«n  .^  ^"^  '*?"■  "^"^^  services,  he  must  in- 

ofBcW  ii^^WK*°?u  '^''  performed  by  him  In  hia 

•uyl^iesbvvirt„.l?^-'''«''"8'*'«'o' deeds,  who  claims  «N.f. 
who^n'lh^^nni't''"' °?"=*';  ""d  ^""^  "^erlff  or  coroner    ««•»»& 
^theXefor«  „r  Jfr"?"/'  "^  execntiion,  or  the  settlement,  «* 

Sn^dX^  .Jl^/^"'*^.*''*'  °f  ""  """o"  o'  a  special  pro 
Xn  tL^X?L'''^'74"'\^»''e  not  been  taxed;  must 

8fme^^.««?fc!f  ?T"id°'  "'e  person  liable  to  pay  the 
toThe  M^n  ^^W^****^***."^  '"""  the  county,  upon  notice 
court  ^^^o^^^-  *5* demand byajustioeof  thesnpreme 
th^fflolrfl^n^*''J,?*^A.  ^ttersicfi  a  demand  is  made, 
Mo^nioer  can  not  ooUect  his  fees  untU  they  have  been  ai 

not  **  a!d  to  K  V„?°.T'*'2?  <"■  *  "P*^"!  proceeding  Is 
his  own  l)dia?f  It  rif*,^"^"*»  '^  »  ^tne**  theremfin 

sel.  In  an^f^n  ,Jr^'  ^^^  *""> '  *""  «"» attorney  or  coun- 
?ee  for  aSS^dtn^'  "  'P^'-^  Pi-oceeding,  is  not  entitled  to  a 
^mt     *"*°*^«  «  a  witness  therein,  in  behalf  of  his 

teffihf 'o^  ^?*^  ^  °<"  «°"*'^  to  «  'ee.  'or  adminis- 
any  mmtar^'ffl"'  "?*=«  to  a  member  of  the  legislature,  to 
m  OTan7tnwS'""'«*°  *"  i»>spector  of  election,  clerk  of  the 
ffierinJi^  nffl*'®r''  '^'  to  more  than  ten  cents,  for  ad 

efl«o«*^  t        "*^  ***"^  to  any  other  officer. 
•ecretfrF  of  sfil  °tj^^  following  officers,  to  wit :  th 
Sv.^enp  J^„'^*^i?  «^mptroller.  the  treasurer,  the  At- 
reodfa-S?^'*^?  **^«  S*«te  engineer  and  surveyor,  may 
So^i?^.^  ^  made,  in  toe  office  of  either  of  the 
°Merg.orofacounty   clerk,  or  of  the  clerk  of  a  court  of 

iraj:™?,  c5n»rt°Act".Sd^"*5  '<"  '»"  reguUtIng  connty  clerk,    (| 
•«.««,  h.  ^      *  "^  'or  l«w  regulMIng  regUter,  L.  1884,  " 
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record,  for  any  record,  document,  or  paper,  where  he  deems 
it  necessary  for  the  discharge  of  his  official  duties,  and  a 
copy  thereof  or  extracts  therefrom,  to  be  made  and  officially 
vcertified  or  exemplified,  without  the  payment  of  any  fee 
or  charge. 

§  889 1  •  Where  an  officer  or  other  person  is  required,  in 
the  course  of  a  duty  imposed  upon  him  by  law,  to  take  an 
oath,  to  acknowledge  an  instrument,  to  cause  an  instru- 
jnent  to  be  filed  or  recorded,  or  to  transmit  a  paper  to 
another  officer,  he  is  entitled,  in  addition  to  the  lees,  or 
other  compensation  for  the  service,  prescribed  by  law,  to 
the  fees  necessarily  paid  by  him,  to  the  officer  who  admin- 
istered the  oath,  or  took  tne  acknowledgment,  or  filed  or 
recorded  the  instrument ;  and  to  the  expense  of  tiansmit- 
ting  the  paper,  including  postage,  where  the  transmission  is 
la\nully  made  through  5ie  post-office. 

§  8292*  Each  provision  of  this  act,  requiring  a  judge! 
clerk,  or  other  officer  to  transmit  a  paper  to  another  officer, 
for  the  benefit  of  a  party,  is  to  be  construed  as  requiring 
the  transmission  only  at  the  request  of  the  person  so  to  be 
benefited,  and  upon  payment  by  him  of  the  fees  allowed  by 
law  for  the  paper  transmitted,  or  any  copy  or  cerlificate 
connected  therewith,  and  the  expenses  specified  in  the  last 
section. 

§  8298*  If  the  proprietor  of  each  newspaper,  published 
in  a  city  or  county,  in  which  any  notice,  order,  citation,  or 
other  paper  is  required  by  law  to  be  published,  refuses  to 
publish  the  same,  for  the  fees  prescribed  by  law  for  the 
publication,  it  may  be  published  in  the  newspaper,  printed 
at  Albany,  in  which  legal  notices  are  requirea  bv  law  to  be 
published.*  If  it  is  required  by  law  to  be  published  in  that 
newspaper,  and  also  in  another  newspaper  published  in  a 
city  or  county,  and  the  proprietor  of  each  newspaper  in 
that  city  or  county  refuses  to  publish  it  for  the  fees  so  pre- 
scribed, it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  requirea  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor 
of  which  will  publish  the  same,  for  those  fees.  Publica- 
tion, made  as  prescribed  in  this  section,  is  as  valid,  as  if  it 
was  made  in  the  citv  or  county,  where  the  publication 
&ereof  is  so  required  by  law. 

§  8294.  Where  publication  is  made,  as  prescribed  in  the 
last  section,  elsewhere  than  in  the  citv  or  county  where  it  Is 
otherwise  required  by  law  to  be  made,  the  affidavit  of  pub- 
lication must  either  be  accompanied  with  an  affidavit,  or 
contain  a  statement,  to  the  effect  that  an  application  to  pub- 
lish the  advertisement  was,  before  such  publication,  made 
to  the  proprietor  of  each  newspaper  published  in  the  city  or 
county ;  that  the  amount  of  the  legal  fees  for  such  publica- 
tion was  at  the  same  time  tendered ;  and  that  the  application 

^See  L.  1884,  c.  188,  repealing  acts  providing  for  a  itate  paper. 
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was  refused.    Sach  an  affldayit  is  presumptlye  eyidence  of 
the  facts  stated  therein. 

§  82  96.  Where  the  fees  or  other  charges  of  an  officer 
are  chargeable  to  the  State,  thej  must  be  audited  by  the 
comptroller,  and  paid  on  bis  warrant,  except  as  otherwiat 
specially  prescribed  by  law. 

TITLE  V. 
Sums  (dhtoed  as  fees, 

I  8'^M.  Beferee^s  fees  generally.  lowanoe  to  grand  Md 

8S97.  Id. ;  npon  salee  of  real  prop-  trial  larors. 

eity.  S  3316.  Id.;  extra  iMiy  upon  pio> 

8296.  Fees  for   oaths  and   ac-  tracted  trials. 

knowledgmente.  8810.  Jorors*  fees  in  special  pvo* 

8B0O.  Sorreyors*   and   commis-  ceedings. 

sioneru*  fee-,  in  action  8817.  Fees  of  printers. 

for  partition  or  dower,  8318.  Witnesses*  fees  eenerallj. 

etc.  8319.  Id.;  on  deposition  to  be 

8800.  Fees  of  tbe  clerk  of  the  nsed  in  another  state. 

Court  of  appeals.  8320.  Receiver's  commissions. 

8801.  Clerk's  fees  in  cItU  ac>  8321.  Fees  of  county  treasoier. 

tions  generally.  and     chamberlain     of 

8809.  The  last  section  qnallfled.  N.  T. 

8803.  Clerk^s  fees  npon  natural-         8822.  Fees  of  a  Jnstica  of  tha 

ization.  peace. 

8804.  Fees  of  county  clerks  gen-  8328.  Constable^s  fees. 

erally.  8824.  Id.;  ai&davlt  upon  claim 

8806.  Certain     provisions    not  for  travel  fees. 

affected  by  the  last  sec-  8325.  Justice's  court,  fees  upon 

tion.  a  commission. 

8806.  Fees  of  register  and  other  8826.  Id. ;  Juror's  fees. 

clerks.  33:;27.  Id. ;  witnesses' fees. 

8307.  Sheriff's  fees.  83%.  Id.;  fees  to  be  paid  befort 

8808.  The  last  section  cmalifled.  services  rendered. 

8809.  Id.;  how  collectea.  8829.  Id.;  by  whom  fees  to  h% 

8810.  Coroner's  fees.  paid. 

8311.  Stenographer's  fees  for  8880.  Certam  special  provisions 
copies  of  notes.  excepted  from  this  title. 

8818.  Compensation  of  consta-  8831.  Provision  as  to  change  In 
bles  attending  courts.  fees. 

8818.  Fees  of  trial  Jurors.  8882.  This  title  applies  to  cItI! 

8814.  Supervisors  may  make  al-  cases  only. 

§  3:£96«    [Am'd  1896.]    A  referee,  in 'an  action  or  a  speoial   18  We^ 
proceeding  brought  in  a  conrt  of  record,  or  in  a  special  pro-   Dig-  418^ 
ceeUing,   taken   as  prescribed  in    title   twelve  of   chapter  fgiJS'giJ 
seyenteen  uf  this  act,  Is  entitled  to  ten  dollars  for  each  day   usN.Y.ilO* 
spen'  in  the  business  of  the  reference;  unless  at  or  before 
the  commencement  of  the  trial  or  hearing,  a  different  rate  of 
compensation  is  fixed,  by  the  consent  of  the  parties,  other 
than  those  in  default  for  failure  to  appenr  or  plead,  mani- 
fested by  an  entry  in  the  ini-intes  of  the  referee,  or  otherwise 
in  writing,  or  a  smaller  compensation  is  fixed  by  the  ooQrt 
or  judge  in  the  order  appointing  him. 

§8297.  [Am*d  1891,~1895,  amendment  io  take  tfftd  Sep-  lOtK.TJSIL 
Umbtr  1,  189o.]  The  fees  of  a  referee  appointed  to  sell  real  1^  Hiicaao. 
property,  pursuant  to  a  judgmei.t  in  an  action,  are  the  same 
i.s  tlioso  allowed  to  the  slierifi,  and  he  is  allowed  tbe  same 
dinbursemeuts  us  the  sheriff.  Where  a  referee  is  reanired 
to  tuke  security  upou  a  sale,  or  to  distribute,  or  apply,  or 
usee  I  tain  and  nport  upon  the  distribution  or  applicution  of 
any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half 
of  the  commissions  npon  the  amount  so  secured,  distributed 
or  applied,  allowed  by  law  to  an  executor  or  administrator 
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for  receiving  and  paying  out  money.  But  commissions  shall 
not  be  nllowed  to  him  upon  a  sum  bidden  by  a  party,  and 
applied  upon  that  party's  demand,  as  fixed  by  the  judgment 
without  being  paid  to  the  referee,  except  to  the  amount  of 
ten  dollars.  And  a  referee's  compensation,  including  com- 
missionia,  cannot,  where  the  sale  is  under  a  judgment  in  an 
action  to  loreciose  a  mortgage,  exceed  fiftj' dollars  unless  the 
property  sold  for  ten  thousand  doLars  or  upwards,  in  which 
event  the  referee  may  receive  such  additional  oompeusation 
as  to  the  court  may  seem  proper,  or  in  any  other  cause*  five 
hundred  dollars. 

§  3298.  An^  officer,  authorized  to  perform  the  services 
specified  in  this  section,  and  to  receive  fees  therefor,  ia 
entitled  to  the  following  fees : 

1.  For  administering  an  oath  or  affirmation,  and  certifying 
the  same  when  required,  except  where  another  fee  is 
specially  prescribed  bv  statute,  twelve  cents. 

2.  For  taking  and.  certifying  the  acknowledgment  or 
proof  of  the  execution  of  a  w^ritten  instrument ;  by  one 
person,  twenty-five  cents  ;  and  by  each  additional  person, 
twelve  cents  :  for  swearing  each  witness  thereto,  six  cents. 

80  Abb.K.o.      g  8899.  A  surveyor,  employed  as  prescribed  by  law.  In 
75n-  an  action  for  partition  or  dower,  or  to  determine  dower,  is 

entitled  to  five  dollars  for  each  day,  actually  and  necessa- 
rily occupied  in  surveying,  laying  out.  marking,  or  mapping 
land  therein.  Each  assistant,  so  employed,  is  entitled  to 
two  dollars  for  each  day,  actually  and  necessarily  occupied 
in  serving  under  the  surveyor's  direction .  EachcommiS" 
flioner,  appointed  as  prescribed  by  law,  to  make  partition  or 
admeasure  dower,  is  entitled  to  five  dollars  for  each  day^a 
actual  and  necessary  service. 

§  3300.  The  clerk  of  the  Court  of  appeals  is  entitled,  for 
the  services  specified  in  this  section,  to  the  following  fees : 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the 
papers  transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents  ;  and  for  each  folio 
more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents ;  and  for 
each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents ;  and  for  each 
folio  more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record  or  other  paper^ 
entered  or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copy- 
ing of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five 
cents. 

For  seah'ng  any  paper,  when  required,  fifty  cents. 

73  Hun,  379.        §  8801.  [Am'd  1882,  1890.]    Except  as  otherwise  pre- 
scribed  in  the  annexed  section,  each  derk  of  a  court  of 

*)  So  in  the  original. 
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record  is  entitled,  for  his  services  in  an  action  or  a  special 

ETOceeding,  brought  in  or  transferred  to  the  court  of  which 
e  is  clerk,  to  the  following  fees : 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the 
ments,  of  the  special  proceeding,  from  the  party  bringing 
it  on,  one  dollar. 

For  entering  final  Judgment  in  the  action,  or  entering  a 
final  order  in  the  special  proceeding,  including  the  filing  of 
the  Judgment  roll,  and  a  copy  of  the  Judgment  to  insert 
therein,  fifty  cents  ;  and  ten  cents  in  addition  for  each  folio 
exceeding  ten,  contained  in  the  order  or  Judgment. 

For  entering  any  other  order  or  an  interlocutory  Judg- 
ment, ten  cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record  or  other 
paper,  entered  or  filed  in  his  ofilce,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  Judgment  or  order,  a  party 
shall  present  to  the  clerk  a  printed  copy  of  the  Judgment 
roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  reqmred,  to  compare  and  certify  the  same,  for 
which  service  he  shall  be  entitled  to  be  paid  at  the  rate  of 
one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment, 
twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a 
Judgment  thereupon,  six  cents. 

ne  is  not  entitled  to  any  fee,  or  other  compensation,  for 
any  other  service,  in  an  action  or  a  special  proceeding  in 
the  court,  except  that  where  he  is  also  county  clerk,  he  may 
charge  fees  as  prescribed  in  section  thirty-three  hundred  and 
four  of  this  act,  subject  to  the  limitations  therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default,  or  against  whom  a  Judgment  or  a 
final  order  has  been  taken,  and  is  not  appealed  from,  stipu- 
late in  writing  that  a  paper  is  a  copy  of  any  paper  whereof 
a  certified  copy  is  required  by  any  provisions  of  this  act, 
the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify 
the  same,  or  entitled  to  any  fees  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received 
by  the  clerks  of  all  Uie  courts  and  by  the  courts  and  shall 
be  used  or  filed  with  the  same  force  and  effect  as  if  certified 
by  a  clerk  of  the  court 

§8802.  [^m'dl895,  amendment  to  take  effect  January  1, 
1896.]  The  last  section  does  not  apply  to  the  clerk  of  a  ear. 
rogate's  court,  of  the  city  oonrt  of  the  city  of  New  York,  of 
the  city  court  of  Yonkers,  of  the  instices*  court  of  the  city  of 
Albany,  or  of  a  mayor's  or  recorder's  court. 

g  8808.  The  clerk  of  any  court,  which  has  Jurisdiction 
to  naturalize  an  alien,  is  entitled,  for  the  services  specified 
in  the  section,  to  the  following  fees : 

For  all  services,  upon  the  filing  of  a  declaration  of  in- 
tention by  an  ^ien  to  become  a  citizen,  including  the  oath 
or  affirmation,  the  recording  of  the  same,  and  a  certificate 
thereof  delivered  to  the  alien,  twenty  cents. 
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For  an  services,  upon  the  admif^ion  of  the  alien  to  be  & 
citizen,  including  the  recording  of  the  papers,  and  a  certi- 
fied copy  of  the  record,  which  must  oe  deUyered  to  any 
person  requiring  it,  fifty  cents. 

§  8304«    A  county  clerk  is  entitled,  for  the  serrices  speci- 
fied in  this  section,  except  where  another  fee  i8  allowed  there 
for  by  special  statutory  provision,  to  the  following  fees  to  be 
paid  in  advance : 

For  searching  and  certifying  tLe  title  to,  and  incum- 
brances upon  r^  property,  for  each  year  for  which  the 
search  is  made,  for  each  name,  and  each  kind  of  convey- 
ance or  lien,  five  cents.  * 

For  a  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed 
In  section  twelve  hunared  and  fifty-eight  of  this  act,  twelve  j 

cents.  I 

For  issuing  an  execution  upon  a  judgment,  a  transcript 
whereof,  or  of  the  docket  of  which,  has  been  filed  in  Ids 
office.  fift}r  cents,  to  be  paid  by  the  party  at  whose  request 
the  execution  is  issued,  and  to  be  collected  by  the  sheriff  in 
addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action  filed  in  his  office,  ten  cents  for  each  folio  contained 
in  the  notice. 

For  cancelling  luch  a  notice,  or  a  notice  filed  in  his  office, 
as  prescribed  in  section  six  hundred  and  forty-nine  of  this 
act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally 
be  recorded  by  nim,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction - 

Siece,  of  a  mortgage,  and  entering  the  satisfaction,  twenty- 
ve  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a 
mortgage  as  prescribed  in  section  two  thousand  three  hun- 
dred and  ninety,  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  fore* 
elosed«  ten  cents. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of 
a  judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other        [ 
officer  authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten 
cents. 

For  filing  and  entering  specifications  and  all  other  papers 
lelating  to  a  lien  against  a  vessel,  twenty-five  cents 

For  filing  any  paper  required  by  law  to  bo  filed  in  his 
office,  other  than  as  expressly  proidded  for  in  this  sectioD, 
fix  cents. 


•  Af  to  f  OM  f  or  teardUng  in  New  York  ooonty,  see  L  188i,  C  SQ9L 
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For  filing  any  paper  deposited  with  him  for  safe  keeping, 
six  cents ;  and  for  searching  for  such  a  paper,  when  re- 
qiiirod,  three  cents  for  each  paper  necessarily  opened  and 
examined 

For  c  certificate,  other  than  that  a  paper>  for  the  copying 
of  T/hich  he  ic  entitled  to  a  fee,  is  a  copy,  twenty -five  centa 

For  inquirin{;  into,  determining,  and  certifying  the  suf- 
ficiency of  the  sureties  of  z  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an 
election,  two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio ;  and  for  the  neces- 
sary copies  thereof,  nine  cents  for  each  folio. 

For  botifying  the  governor  that  any  person  has  taken  an 
oath  of  o^Licc,  ten  cento  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected 
to  take  an  oath  of  office,  or  to  file  or  renew  any  security, 
within  the  time  prescribed  Vy  law,  or  of  a  vacancy  in  an  of- 
fice in  his  county,  ten  cents  and  the  neceftsary  postage. 

For  notifying  any  person  of  his  appointment  to  office, 
twenty-five  cents,  and  the  expenses,  actually  and  necessarily 
incurred  f  n  giving  the  notice,  which  the  comptroller  deemi^ 
reasonable. 

For  eutering,  in  the  minutes  of  the  county  court,  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  anv  fee,  under  this 
section,  for  a  copy  of,  or  for  filin/^  or  certifying,  any  paper, 
in  a  civil  action  or  special  proceedmg,  in  acourt  of  which  he 
is  ex-officio  clerk. 

§  8806.  The  l^ist  section  doec  noi'  affect  oziy  special 
statutonr  provision,  remaining  unrepealed  after  this  title 
takes  effect,  whereby  a  fee,  different  from  the  fee  therein 
allowed,  is  allowed  to  the  clerk  of  the  city  and  county  of 
New  York,  or  of  the  county  oZ  Kings,  for  a  service  therein 
specified. 

§  8806.  The  register  of  any  county,*  or  the  clerk  o2  any 
court  of  record,  is  entitled,  for  any  services  specified  in  the 
last  section  but  one,  which  he  is  authoriiEed  to  perform,  to 
the  fees  specified  therein,  subject  to  the  qualifications 
therein  contained. 

§  3307.  [yim'd  1884,  1894.]  Asberiff  t  is  entitlerl,  forthe  84  Han,  407. 
servicriH  specified  in  this  section,  to  the  following  fees.  1S8N.Y.6W 

1.  For  serving  a  summons,  with  or  without  either  a 
copy  of  the  complaint,  or  a  noiicu  specified  in  section  four 
hundred  and  nineteen  or  section  lour  himdred  and  twenty- 
three  of  this  act;  or  for  serving  or  executing  an  order  of 

•Forfeesof  register  in  New  York  connty  see  L.  1884.  o.  681.  0  4; 
L.  IH87,  c.  376.  8  9  :  L.  1889.  c.  849.  §  18;   L.  H'90.  c.  475,  8  7- 

t  For  foes  of  the  sheriff  in  New  York  county  see  L.  1890,  c.  628,  S  17 
M  amended  by  Lt  1892,  c.  418. 
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arrest,  or  any  other  mandate,  for  the  service  or  executioii  of 
which  no  other  fee  is  specially  prescrihed  by  law,  except  a 
subpoena,  one  dollar  for  each  person  served  or  as  to  whom 
it  is  executed;  and  for  necessary  travelling  to  serve  or 
execute  the  same,  six  cents  for  each  mile  travelled,  going 
and  returning;  the  travelling  fees  to  be  computed  from  the 
court  house  of  the  county;  or,  if  there  are  two  or  more 
court  houses,  from  that  nearest  to  the  place  of  service  or 
execution.  But  where  two  or  more  mandates  are  delivered 
to  a  sheriff,  to  be  served  upon  or  executed  against  one 
person  at  one  time,  in  one  action  or  special  proceeding ;  or 
where  a  mandate  is  served  upon  or  executed  against  two  or 
more  persons,  in  one  action  or  special  proceeding,  and  in 
the  course  of  one  journey:  the  sheriff  is  entitled,  m  all,  to 
six  cents  only,  for  each  mile  travelled. 
4  Month.  L.  2.  For  levying  a  warrant  of  attachment  against  the  prop- 
Boi.  ^.  erty  of  a  defendant,  issued  as  prescribed  in  title  thini  of 
90 N.  Y.  581.  ciiapter  seventh  of  this  act,  or  for  executing  a  requisition  to 
replevy  one  or  more  chattels,  one  dollar ;  and,  also,  such 
additional  compensation,  for  his  trouble  and  expenses,  in 
taking  possession  of  and  preserving  the  property,  as  the 
judge  issuing  the  warrant,  or  in  a  case  of  replevin,  as  the 
court  or  a  judge  thereof  allows,  and  the  judge  or  court  may 
make  an  order  requiring  the  party  liable  therefor  to  pay 
the  same  to  the  sheriff.  For  making  and  filing  a  descrip> 
tion  of  real  property,  or  an  inventory  of  personal  property 
attached,  twenty-five  cents  for  each  folio ;  for  each  neces* 
sary  copy  thereof,  twelve  cents  for  each  folio;  together 
with  such  compensation  to  the  appraisers,  as  the  judge 
issuing  the  warrant  allows,  not  exce^ing  two  dollars  to  each 
appraiser,  for  each  day  actually  employed.  For  advertis- 
ing, during  the  i>endency  of  the  action,  personal  properly 
attached,  the  same  fees  as  are  allowed  to  a  sheriff  for 
advertising  personal  property  for  sale,  by  virtue  of  an 
execution.  If  the  action  is  settled,  either  before  or  after 
judgment,  the  sheriff  is  entitled  to  poundage,  upon  the 
value  of  the  property  attached,  not  exceeding  the  sum 
at  which  the  settlement  is  made. 

8.  For  a  copy,  necessarily  made  by  him,  of  a  summons 
or  other  mandate,  or  of  a  complaint,  affidavit,  or  other 
paper  served  by  him,  where  no  fee  therefor  is  specially  pre- 
scribed by  law,  twelve  cents  for  each  folio. 
60  How.  Pr.  4.  [  Am'd  1894.  ]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon 
the  calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first 
putting  the  cause  on  the  calendar  for  that  term.  But  the 
sheriff  is  not  entitled  to  more  than  one  dollar  and  fifty  cents 
for  calendar  fees  in  one  action.  The  clerk  shall  not  put  a 
cause  upon  the  calendar,  for  trial  by  jury,  until  the  fee 
specified  in  this  stibdivisiou  is  paid  to  him  for  the  use  of 
the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term  without  a  new  note  of  issae  as  presenbed  in  section 
nine  hundred  and  seventy^seven  of  this  act,  the  party  mov. 
ing  the  trial  must  pay  to  the  olerk  for  the  use  of  the  sheriff 
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the  calendar  fee  or  feee  remaining  unpaid.  The  proTisions 
of  this  Bubdiyision  shall  not  be  applicable  to  oonnties  where- 
in the  sheriff  is  a  salaried  of&cer. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of 
Inquiry,  or  to  try  the  validity  of  a  claim  to  personal  prop- 
er^, seized  by  virtue  of  a  warrant  of  attachment  or  an 
execution,  or  in  obedience  to  a  precept,  issued  by  commis- 
sioners appointed  to  inquire  concerning  the  incompetency 
of  a  person  to  manage  himself  or  his  a&irs,  in  consequence 
of  idiocy,  lunacy,  or  habitual  drunkenness,  or  in  any  case 
not  provided  for  in  the  last  preceding  subdivision  of  this 
section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents. 
For  attending  a  jury,  when  required,  in  such  a  case,  two 
dollars. 

6.  For  receiving  an  execution  against  property,  entering 
it  in  his  books,  searching  for  property,  and  postage  on  the 
return,  when  made  through  the  post-ofiice,  fifty  cents.  If 
required  by  the  sheriff,  that  fee,  together  with  his  fee  for 
returning  the  execution,  must  be  paid,  by  the  person  in  whose 
behalf  the  execution  is  issued,  at  the  time  when  it  is  delivered 
to  the  sheriff,  who  is  not  bound  to  execute  it  unless  the  fee 
is  so  paid.  For  mileage  upon  an  execution,  for  each  mile, 
goin^  otAy,  ten  cents ;  to  be  computed  as  prescribed  in  sub- 
division first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  67  Howt  Pr 
warrant  of  attachment,  or  an  attachment  for  the  payment  of  ^^ 
money  in  an  action  or  a  s|)ecial  proceeding  ;  or  by  virtue  of 

a  warrant  for  the  collection  of  money,  issued  by  the  comp- 
troller, or  by  a  county  treasurer ;  in  any  county  except  New 
York,  Kings,  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars, 
and  two  per  centum  upon  the  residue  of  the  sum  collected  ; 
and  in- either  of  the  counties  of  New  York,  Kings,  or  West- 
chester, two  and  one  half  per  centum  upon  the  sum  collected, 
not  exceeding  two  hundred  and  fifty  dollars,  and  one  and 
one  Quarter  per  centum  upon  the  residue  of  the  sum  col- 
lectea ;  and  also,  where  an  execution  is  stayed  after  a  levy, 
by  order  of  the  court  or  otherwise,  or  where  a  levy 
is  upon  a  live  animal,  or  speedily  perishable  properly,  such 
additional  compensation,  for  his  trouble  and  expenses  in 
taking  care  of  and  preserving  the  property,  as  the  court  or 
a  judge  therof  aUows.  Where  a  settlement  is  made  after  a 
levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  pound- 
age upon  the  value  of  the  propert^r  levied  upon,  not  exceeding, 
the  sum  at  which  the  settlement  is  made,  and  to  the  addi- 
tional compensation,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  |  loea,  Cbav 
virtue  of  an  execution,  warrant  of  attachment,  or  other  sol.  Act 
warrant  specified  in  the  last  preceding  subdivision,  two  dol- 
lars, unless  it  is  stayed  or  settled  before  sale ;  and  in  that  case, 

one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real 
property,  by  virtue  of  an  execution,  twenty-five  cents  for 
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each  folio.  For  drawing  and  ezecatinff  a  conTeyanoe^upon 
a  sale  of  real  property,  two  dollars,  to  be  paid  by  the  gran- 
tee. The  sheriff  is  also  entitled  to  the  printers  fees,  as 
prescribed  by  law,  paid  by  him  for  the  publication,  not  more 
than  six  weeks,  of  a  notice  of  the  sale  of  real  property,  and 
he  may  require  the  party  directing  the  sale  to  advance  the 
printer's  fees,  in  which  case  he  must  repay  the  same  out  of 
the  proceeds.  Where  the  notice  is  published  more  than  six 
weeks,  or  the  sale  is  postponed,  the  expense  of  continuing 
the  publication,  or  of  publishing  the  notice  of  postponement, 
must  be  paid  by  the  person  requesting  it.  Where  two  or 
more  executions  against  the  property  of  one  judgment  debt- 
or are  in  the  hands  of  the  sheriff,  at  the  time  when  the 
property  is  first  advertised,  the  sheriff  is  entitled  to  printer  a 
lees  upon  only  one  execution ;  and  he  must  elect  upon  which 
execution  he  will  receive  the  same, 

10.  For  returning  any  mandate,  which  he  is  required  by 
law  to  return,  twelve  cents.  For  a  certified  copy  of  an 
execution,  and  of  the  return  of  satisfaction  thereupon, 
deliyered  as  prescribed  in  section  twelve  hundred  and  sixty- 
fix  of  this  act,  twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling 
and  conveying,  real  property,  in  pursuance  of  a  direction 
contained  in  a  Judgment,  the  like  fees,  as  for  the  same  ser- 
vices upon  the  sale  of  real  property  by  virtue  of  an  execu- 
tion ;  but  where  real  property  is  sold  under  a  jud^ent  in 
an  action  to  foreclose  a  mortgage,  the  sheriff's  enture  com- 
pensation cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  tho  jail,  one 
dollar.  For  takm^  any  other  bond,  or  any  undertaking, 
which  he  is  authorized  to  take,  fifty  cents.  For  a  certified 
copy  of  such  a  bond  or  undertaking,  twenty-five  cents. 

18.  For  executing  any  mandate,  requiring  him  to  put  a 
person  into  possession  of  real  property,  other  than  a  warrant 
specified  in  subdivision  eighteenth  of  this  section,  and  re- 
moving the  i)erson  in  possession,  one  dollar  and  fifty  cents, 
and  the  same  travel  fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from 
prison,  in  an  action  or  a  special  proceeding,  one  dollar,  to 
be  paid  by  the  person  at  whose  instance  he  is  imprisoned. 
For  attending  before  an  officer,  for  the  purpose  of  sur- 
rendering a  prisoner,  or  receiving  into  custody  a  prisoner 
surrendered,  in  exoneration  of  his  bail,  including  all  hia 
services  upon  such  a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and 
for  travelling,  going  and  returning,  eight  cents  for  each 
mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas 
corpus  to  inquire  into  the  cause  of  detention,  one  dollar  and 
fifty  cents  ;  and  for  travelling  to  and  from  the  jail,  twelve 
cents  for  each  mile.  For  bringing  up  a  prisoner,  upon  any 
other  writ  of  habeas  corpus,  the  same  fees;  and  for  attend- 
ing the  court  or  judge  thereupon,  one  dollar  for  each  day* 
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The  Bbehff  is  entitled,  in  addition  to  the  sum  specified  in  this 
snbdivihion  to  his  notnal  and  necessary  expenssH. 

17.  For  any  seryices  which  may  be  rendered  by  a  oonbtable, 
other  than  those  specially  provided  for  in  this  section,  the 
Riiine  fees,  as  are  allowed  by  law  to  a  constable  for  these  ser- 
vices. 

1 8  For  executing  a  warrant,  to  remove  any  person  from 
lards,  belonging  to  people  of  the  State,  or  to  Indians, 
Hilt  h  )i  8ntn  as  the  comptroller  andits,  and  certifies  to  be  a 
]  easouable  compensation. 

19  For  giving  notice  of  any  general  or  special  election, 
t )  all  the  ofiicers,  to  whom  he  is  required  by  law  to  give  such 
nuoi  ice,  one  dollar  for  each  town  or  ward,  in  addition  to 
t  .e  ( xpeuse  of  publishing  the  notices,  as  required  by  law  ; 
payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents 
for  e  .ch  constrible  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required 
by  law  to  attend,  for  each  day,  three  dollars. 

§  :i308«  The  last  section,  except  the  limitation  of  amount 
contedned  in  subdivision  eleventh  thereof  does  not  aifeot  any 
special  statutory  provision,  remaining  unrepealed  after  this 
title  takes  effect^  relating  to  the  fees  and  expenses  of  the 
sherifE  of  the  cit;^  and  county  of  New  York,  or  the  sheriff  of 
the  county  of  Kings. 

§  8809«  The  fees  of  a  sheriif ,  upon  an  execution  against 
property,  other  than  those  with  respect  to  which  it  is  spe- 
cially prescribed  by  statute,  either  that  they  must  be  paid  by 
a  particular  person,  or  that  they  may  be  included  in  the 
costs  of  the  party  in  whose  favor  the  execution  is  issued, 
must  be  collected  bv  virtue  of  the  execution,  In  the  same 
manner  as  the  sum  {herein  directed  to  be  collected. 

§  8310.  A  coroner  is  entitled  for  the  services  specified 
in  this  section,  to  the  following  fees  : 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause, 
disqudified,  the  same  fees  to  which  a  sheriff  is  entitled  for 
t^e  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  man- 
date, and  maintaining  him  while  there,  two  dollars  for  each 
day,  to  be  paid  by  the  sheziff,  before  he  is  entitled  to  be  dis- 
charged. 

§  3311.  [Am'd  1885,  1886, 1887, 1891, 1895,  amendment  to 
lake  effect  January  1, 1896.]  Except  where  otherwise  agreed 
or  when  special  provision  is  otherwise  made  by  statute  a 
stenogrupner  is  entitled,  for  a  copy  fully  written  out  from  his 
stenographic  notes  of  the  testimony  or  any  other  proceeding, 
taken  in  an  action,  or  a  special  procee^ling  in  a  court  of  re- 
cord, or  before  a  judge  or  justice  thereof,  and  furnished  upon 
rt-quest,  to  a  part^  or  his  attorney,  to  the  following  fees  for 
each  folio:  in  a  trial  term  of  thesupreme  conrt  or  at  a  special 
term  of  the  supreme  court  in  the  third,  fourth,  fifth,  sixth, 
seventh  or  eighth  judicial  districts,  six  cents;  in  any  other 
court  or  couits,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  lor  the  record  of  the 


472  AMOUNT  OP  FEES.  §§  3312-3313 

surrogate's  oonrt  of  either  of  the  connties  of  New  York  cv 
KingH,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  snch  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 

§8812.  lAm:d  1881,  1889,  1896.J  A  constable  or  a 
depaty  sheriff  is  entiUed,  for  attending  a  silting  of  a  conrt 
of  record,  porsnant  to  a  notice  from  the  sheriff,  to  the  follow- 
ing fees :  For  each  day's  actual  attendance,  in  any  county  in 
the  state,  two  dollars,  except  that  in  the  oonnty  of  Albany 
the  compensation  shall  be  three  dollars,  and  mileaj^e  as 
allowed  by  law  to  trial  jurors  in  courts  of  record.  Those 
fees  must  oe  paid  by  the  county  treasurer,  upon  the  produc- 
tion of  the  certificate  of  the  clerk,  stating  the  number  of  days 
that  the  constable  or  deputy  sheriff  attended.  But  the  pro- 
Tisions  of  this  section  shall  not  be  applicable  to  the  counties 
of  Kings,  New  York  and  Erie.  AU  other  acts  or  section  of 
acts  conflicting  herewith  are  hereby  repealed. 

§  8818.  A  trial  juror,  in  an  action  or  a  special  proceed- 
ing, in  a  court  of  record,  is  entitled,  except  as  otherwise 
specially  prescribed^  by  statute  in  a  particular  court,  or  a 
particular  county,  to  the  following  fees :  twenty-five  cents 
for  each  cause  in  which  he  is  empanelled,  to  be  paid  L.y  the 
party  noticing  the  cause  for  trial ;  or,  if  it  is  noticed  by 
more  than  one  party,  by  the  party  whom  the  court  directs  to 
pay  it. 
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§  8814.  Sap«nrisor8  mair  mal^e  allowaiiee  to  rraid 
and  trial  Jurors.  lAm*d  1897.1 — ^In  the  coanty  ox  New 
York,  the  common  conneil,  and  in  any  other  coanty,  the 
board  of  8Qi>ervi8or8,  may  direct  that  a  snm,  not  exceeding 
two  dollan,  in  addition  to  the  fees  prescribed  in  the  last 
section,  or  in  any  other  statiitory  proTision,  be  allowed  to 
each  grand  jnror,  and  each  trial  jnror,  for  each  day's  attcoid- 
aace  at  a  term  of  a  court  of  record,  of  dTil  or  criminal 
jnris^ction,  held  within  their  connty.  If  a  different  rate  is 
not  otherwise  established  as  herein  proYided,  each  jnror  is 
entitled  to  five  cents  for  each  mile  necessarily  trayded  by  him 
in  going  to  and  returning  from  the  term;  bntsnch  common 
conocil  or  board  of  sapervisors  may  establish  a  lower  rate. 
A  juror  is  entitled  to  mileage  for  actual  traTel  once  in  each 
calendar  week  dnriog  the  term.  The  snm  bo  allowed  or 
established  mnst  be  paid  bv  the  connty  treaanrer,  npon  the 
certificate  of  the  clerk  of  the  conrt,  stating  the  nam  bar  of 
daTs  that  the  juror  actually  attended,  and  the  number  of 
miles  trayeled  by  him,  in  order  to  attend.  The  amount  so 
paid  must  be  raised  in  the  aame  manner  aa  othar  oounty 
charges  are  zaised. 

39  Hun.  484.  §  83 15*  Where  the  trial,  by  a  jury,  of  an  issue  of  fact, 
136  N.Y.  249.  jq  either  a  ciyil  or  a  criminal  action  or  special  proceeding, 
in  a  court  of  record,  occupies  more  than  thirty  days,  the 
court,  b^an  order  entered  in  the  minutes,  may  fix  and  allow, 
to  each  juror,  such  an  extra  compensation  as  it  deems  reason- 
able, for  his  services  thereupon  ;  the  amount  of  which  com- 
pensatioQ,  together  with  the  expenses  actually  and  neoes- 
sarily  incurred,  for  food  for  the  jurors  during  the  trial,  is  a 
county  charge. 

§  8316*  A  trial  juror,  sworn  in  a  special  proceeding,  be- 
fore) a  judge  of  a  court  ot  record  ;  or  upon  a  writ  of  inquiry  ; 
or  upon  a  trinl,  b  fore  a  sheriff,  of  a  claim  to  personal  prop- 
erty, beized  by  viitue  of  a  warrant  of  attachment  or  an  exe- 
cution ;  is  entitled  to  twenty- tiye  cents,  to  be  paid  by  the 
person  at  whose  instance  the  jury  is  empanelled. 
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§  381 7«  Except  as  otherwise  specially  prescribed  bylaw, 
the  proprietor  of  a  newspaper  is  entitled,  for  pnblishing  a 
snmmoDs,  notice,  order,  citation,  or  other  adTertisementi 
required  by  law  to  be  published,  other  than  the  session 
laws,  for  each  folio,  to  seventy -fiye  cents  for  the  first  inser- 
tion,  and  fifty  cents  for  each  subsequent  insertion.  The 
compensation  for  publishing  the  session  laws,  mnst  be  fixed 
by  the  board  of  supervisors,  at  not  more  than  fifty  cents  for 
each  folio. 

§  8dl8«  A  witness  in  an  action  or  a  special  proceeding,  86  Han,  670. 
attending  before  a  court  of  record,  or  a  judge  thereof,  is  en- 
titled, except  where  another  fee  is  specially  prescribed  by 
law,  to  fifty  cents  for  each  day's  attendance  ;  and,  if  he  re- 
sides more  than  three  miles  from  the  place  of  attendance,  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3819.    A  witness,  attending  before  a  qommissioner  or  I  J^l«  Oon- 
an  officer,  authorized  to  take  his  deposition  to  be  used  with-  ^^'  ^^^' 
out  the  State,  in  a  case  other  than  one  specified  in  section 
three  thousand  three  hundred  and  twenty-seven  of  this  act, 
is  entitled  to  two  dollars  for  each  day's  actual  attendance,  and 
to  eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  8320*  [^m'd  1892.1  A  receiver,  except  as  otherwise  101K.Y.47S. 
specially  prescribed  by  statute,  is  entitled,  in  addition  to  his 
lawful  expenses,  to  such  a  commission,  not  exceedinc  five 
per  centum  upon  the  sums  received  and  disbursed  by  nim, 
as  the  court  by  which,  or  the  judge  by  whom  heis  appointed, 
allows.  Any  receiver,  assignee,  guardian,  trnstee,  committee, 
executor  or  administrator,  required  by  law  to  give  a  bond  as 
such,  may  indnde  as  a  part  of  his  law  f ul  expenses  such 
reasonable  sum,  not  exceeding  one  per  centum  per  annum 
upon  the  amount  of  such  bond,  paid  his  sureties  thereon,  as 
such  court  or  jndge  allows. 

§  3321.    A  county  treasurer,  or,  in  the  city  and  county  of  I  IM,  Oon. 
New  York,  the  chamberlain,  is  entitled,  for  the  services  spe-  '^^  ^*- 
cified  in  this  section,  to  the  following  fees : 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum ,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon 
the  sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court, 
one-half  of  one  per  centum  upon  the  sum  invested,  not  ex- 
ceeding two  hundred  dollars,  and  one -quarter  of  one  per 
centnm  upon  the  excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying 
the  same  to  the  person  entitled  thereto,  one-half  of  one  per 
centum  upon  the  interest  so  received  and  paid. 

§  8822.  A  justice  of  the  peace  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees : 

1.    In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five 
cenis. 

For  a  subpcena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 
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For  the  acknowledgment  of  a  power  of  attorney,  twenty- 
live  cents. 

For  taking  an  affidavit,  or  administering  an  oath^  ten 
cents. 

For  drawing  an  affidavit,  application,  or  notice,  required 
hj  statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five 
cents. 

For  hearing  an  application  for  a  commission  to  examine 
one  or  more  witnesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  set- 
tllnff,  and  certif3ring  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant 
from  arrest,  or  to  vacate  or  modify  a  warrant  of  attach- 
ment, or  increase  the  plaintiff's  security  thereupon,  fif ly 
cents. 

For  an  adioumment,  except  where  it  is  made  by  the 
justice  upon  his  own  motion,  twenty -five  cents. 

For  a  venire,  twenty-five  cents. 

For  empaneUing  and  swearing  a  jury,  twenty -five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant 
does  not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  ap- 
pears, seventy-five  cents. 

For  receiving  and  entering  the  verdict  of  a  juiy,  twenty- 
five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five 
cents. 

For  a  transcript  of  a  Judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly 
prescrit)ed  by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twen- 
ty-five cents. 

For  making  a  return  upon  an  appeal  from  a  judgment, 
two  dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding 
to  be  continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by 
law,  for  each  day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  be- 
fore a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  ex- 
pressly  prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged 
with  being  the  father  of  a  bastard,  fifty  cents ;  for  indors- 
ing  a  warranty  issued  from  another  county,  twenty-five 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by 
Ikw,  for  each  day  actually  spent,  two  dollars. 


a  d«S3 
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latter,  fifty  cents,  and  fifty  cents  In  addition  if  he  so  attends 
witli  a  person  in  his  custody  ;  for  collecting  money  by  virtue 
of  an  execution,  for  every  dollar  collected,  to  the  amount  of 
fifty  dollars,  five  cents  ;  for  every  dollar  collected  ever  fifty 
dollars,  two  and  one-half  cents ;  where  a  judgment  or  an 
execution  is  settled  after  a  levy,  the  constable  is  entitled  to 
poundage  upon  the  sum  at  which  the  settlement  is  made, 
not  exceeding  the  value  of  the  property  levied  upon  ;  for 
each  mile  necessarily  traveled,  goingaud  returning,  to  serve 
a  summons  or  to  serve  or  to  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  com].utcd  from  the  place 
of  abode  of  the  person  served,  or  the  place  where  it  is  served, 
to  the  place  where  it  is  returnable,  tc;n  cents ;  but  where  two 
or  more  mapdatcs  in  one  action  are  served  or  executed  upon 
one  journey,  or  where  a  mandate  is  served  or  executed 
against  two  or  more  persons  in  one  action  he  is  entitled,  in 
aU,  to  only  ten  cents  for  each  mile  necessarily  traveled  ;  for 
notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest, 
twenty-five  cents ;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found, 
to  serve  such  a  notice,  for  each  mile  traveled,  going  and  re- 
turning, ten  cents ;  for  subpoenaing  each  witness,  not  ex- 
ceeding four,  twenty-five  cents ;  for  notifying  the  jurors  to 
attend  a  trial,  one  dollar  and  fifty  cents ;  for  taking  charge 
of  a  jury  during  their  deliberations,  fifty  cents;  where 
witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents 
each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  pro- 
ceedings relating  to  highways,  two  dollars. 

For  notifvinp  jurors  to  attend  in  any  other  case,  unless 
a  fee  therefor  is  s|)ecially  prescribed  by  law,  fob  each  per- 
son notified,  ten  cents;  and  for  each  mile  actually  and 
necessarily  travelled,  going  from  and  returning  to  his  place 
of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the 
special  proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor 
4b  not  specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to 
be  continued  before  a  justice  other  than  the  one  before 
whom  it  is  pending,  and  for  attending  before  the  latter, 
fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends  with 
a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to 
process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty. 
*  five  cents. 

For  each  mile  necesfjarily  travelled,  going  and  returning, 
to  serve  or  execute  a  mandate,  the  distance  to  be  computed 
from  the  place  where  it  is  served  or  executed,  to  the  place 
where  it  is  returnable,  unless  a  different  rate  of  travel  fees 
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upon  the  service  or  execution  thereof  is  Bpecially  prescrihed 
"by  statute,  ten  cents.  Where  two  or  more  mandates  are 
served  or  executed  in  one  special  proceeding,  the  limitation 
upon  the  amount  of  travel  fees  specified  m  the  last  pre- 
ceding subdivision  applies, 

§  dd84.  A  constable  who  charges  any  travelling  fees,  i6MUo.43L 
miist  show,  by  affidavit,  tnat  the  travel  was  necessary  to 
perform  the  service  with  respect  to  which  it  is  charged ; 
that  no  more  miles  are  charged  for,  than  were  actually  and 
in  good  faiih  travelled  for  that  purpose ;  tliat  he  had  at  the 
time  no  other  official  or  private  business  upon  the  route  so 
travelled  ;  and  that  the  travelling  fees  are  charged  upon 
one  mandate  only,  which  must  be  attached  to  or  described 
in  the  affidavit.    The  justice  taxing  the  fees  must  be  satis- 
lied  that  the  miles  charged  for  were  actually  and  necessarily 
travelled,  as  stated  in  the  affidavit. 

§  8826.  A  party  recovering  costs  in  an  action  before  a 
Justice  of  the  peace,  in  who  e  behalf  a  commission  has  been 
issued,  and  who  introduces  in  evidence  a  deposition  taken 
thereunder,  is  entitled  to  recover  his  actual  disbursementg 
thereupon,  not  exceeding  the  fol'owing  sums:   commis- 
sioner's fees  for  taking  and  returning  testimony,  one  dollar; 
each  subpoena  issued,  or  oalh  administered,  by  the  com- 
missioner, six  cents ;  expense  of  serving  each  subpoena, 
twenty -five  cents ;  each  witness's  fees  for  each  day's  attend- 
ance before  the  commissioner,  twenty -five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  an- 
nexed thereto,  one  dollar. 

§  8886.  Except  as  otherwise  speciallv  prescribed  by  law, 
a  person,  notified  to  attend  as  a  juror,  is  entitled  to  twenty- 
five  cents,  for  attending  and  serving,  upon  the  trirtl  of  an 
action  or  the  hearing  of  a  speciiil  proceeding,  before  a 
justice  of  the  peace ;  and  to  ten  cents  for  uttendmg  to  serve 
where  he  is  not  sworn. 

§  8827.  A  witness  is  entitled  to  twenty-five  cents,  for 
each  day's  actual  attendance,  before  a  justice  of  the  pea(», 
in  an  action  or  a  special  proceeding,  or  before  a  commis- 
sioner appointed  by  a  justice   of  the  peace,  or  before  a 
justice  of  the  peace  fciking  a  deposition  to  be  used  ^^^  * 
court,  not  of  record,  of  another  state,  or  a  territory  ox  tne 
"United  States.  at*  n 

§  8828.  A  jusrice  of  the  peace,   or  a  constable,  luror,    ^^^.im. 
or  witness,  before  a  justice  of  tlie  pence,  is  »ot  .^J^Sf^+v.©  90  "B^»s»«  ^*' 
render  any  service  specified     in     this  title,  witnoui 
previous  payment  or  tender  of  liis  fee  therefor.  ^ 

§  8829.  In  an  action  before  a  justice  of  the  P^'^.^f '  ^  *  ^y    ^^^^  '^^ 
ficrvices  are  rendered  for  a  party,    and  he  nej?lecw  w  f  ^ 
the  fees  aUowed  therefor  by  law.  tlie  other  pa^y  ™^  of 
those  fees,  and  the  amount  i^hereof  must  be  taxea  »»  p»* 
his  costs,  if  he  recovers  costs.  ^ 

§  3380.  The  allowance  of  a  fee,  by  this  title,  does  n 
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apply  to  a  case,  where  special  provision  is  otherwise  >Z3ad« 
by  statute  for  compensation  for  a  particular  service. 

90KT.  6B1.  §8881.  Where  an  officer  has,  when  his  title  takes 
effect,  commenced  the  performance  of  a  service,  for  "whicii 
a  fee  is  allowed  by  the  statutes  heretofore  in  force,  he  is 
entitled  to  the  fee  so  allowed,  for  the  completion  of  that 
service,  and  he  is  not  entitled  to  the  fee  for  the  same,  or  a 
corresponding  service,  allowed  by  this  title. 

§  8888.  Except  as  otherwise  expressly  prescribed  there- 
in, this  title  does  not  apply  to  a  service  rendered  in  a 
criminal  action  or  special  proceeding,  in  a  court,  or  befora 
an  officer. 

CHAPTER  XXIL 

DEFINITIONS  AND  REGULATIONS  CONCERNING 
THE  CONSTRUCTION,  EFFECT,  AND  APPLI- 
CATION OP  THIS  ACT. 

TITLE    L — General  DEFimrioNS,  Aim  rules  of  con- 
struction 

TITLE  n.— Provisions  REOuiiATiNQ  the  effect  and 

APPLICATION  of  THIS  ACT. 

TITLE  L 

General  definiUam,  and  rules  of  construcUotL 

I  tes.  Definition  of  "  action.*'  %  8340.  Role  of  confltrnctlon  m  to 

1834.  Id.;     ** special    proceed-  pnblicalion,     etc,     in 

ing."  certain  case*. 

8888.  Biyision  of  actions  Into  3841.  Id. ;  aa  to  certain  special 

civil  and  criminal.  proviaionB   Telating   to 

888S.  Definition    of  **  criminal  I4ew  York  dtj. 

action.^*  8842.  Id.;  aa  to  county  court. 

8887.  Id.;  "civil  action.'*  8848.  Mifcellaneoua  general  de- 

8888.  Parties  to  a  civil  action.  flnitiona  and  roles  of 

8889.  OnJj  one  form  of  civil  construction. 

action. 

fiBir.l.88l  §8888.  The  word  '*  action",  as  used  in  the  New 
88  Hun,  490.  Kevision  of  the  Statutes,  when  applied  to  judicial  proceed- 
ings, signifies  an  ordinary  prosecution,  in  a  court  of  Justice, 
by  a  party  against  another  party,  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offence; 

98  N.T.  888.  §  8884.  Every  other  prosecution  by  a  party,  for  either 
of  the  purposes  specified  in  the  last  section,  is  a  special  pro- 
ceeding. 

S8886.  Actions  are  of  two  kinds  : 
.  CiviL 
2.  Criminal. 

§  8886.  Jl  criminal  action  is  prosecuted  by  the  peoplt 
of  the  State,  as  a  party,  against  a  person  charged  with  a 
public  offence,  for  the  punishment  thereof. 

g  533  ?.  Every  other  action  is  a  civil  action 
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§  3338*  The  party  prosecuting  a  cml  action  is  styled 
the  nlointifC;  the  adverse  party  is  styled  the  defendant. 

§  3330*  There  is  only  one  form  of  civil  action.  The  2/*^m^ 
distinction  between  actions  at  law  and  suits  in  equity,  and  ^r!  ^^ 
forme  c  f  those  actions  and  suits,  have  been  abolished. 

^  8840*  Each  provision  of  this  act,  requiring  the  publi- 
cation of  a  summons,  notice,  or  other  i^per,  in  one  or 
more  newspapers,  or  authorizing  or  requiring  a  court,  or  a 
judge,  to  designate  one  or  more  newspapers,  m  which  such 
a  publication  must  be  made,  or  requiring  the  posting  of  a 
notice  or  other  paper,  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealea 
after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication 
must  or  may  be  made,  or  one  or  more  particular  places,  in 
which  notices  or  other  legal  papers  must  or  mav  be  ];)08ted» 
in  a  particular  locality,  or  in  a  particular  case.* 

§  8841.  Each  provision  of  this  act  is  to  be  construed  KN.T.BSi 
as  not  affecting;  any  opeciol  provision  of  the  statutes,  re- 
maining unrepealed  after  the  former  provision  takes  effect, 
which  is  applicable  cxchi'rively  to  an  action  against  the 
mayor,  aldermen,  and  conLnonalty  of  the  city  of  New 
York,  including  the  recoveiy.  entry,  and  collection  of  a 
judgment  in  such  an  action. 

§  8848.  Each  provision  of  this  act,  conferring  power  si  Abb.N.O. 
upon,  or  authorizing  a  proceeding  to  be  taken  at,  a  general,  sso;  9  him. 
special,  or  trial  term,  which  is  applicable  to  a  county  ^* 
court,  is  to  be  construed  as  applying  to  any  term  of  the 
county  court,  held  pursuant  to  an  appointment  made  as 
prescribed  by  law. 

§  8848.     [Am'd  1882,  .1895.]   In  constructing  this  act,  the  JJ  N.  Y.  Ml. 
following  rules  must  be  observed,  except  where  a  contrary  i""-   •      • 
intent  is  expressly  declared  in  the  provision  to  beconstmea, 
or  plainly  apparent  from  the  context  thereof: 

1.  lliq>ealed  1895,  takes  fffwA  January  1, 1896.] 

2.  The  word,  "mandate",  includes  a  writ,  process,  or 
other  written  direction,  issued  pursuant  to  law,  out  of  a 
court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or 
a  person  acting  as  a  judicial  officer,  and  commanding  a 
court,  board,  or  other  body,  or  an  officer,  or  other  person, 
named  or  otherwise  designated  therein,  to  do,  or  to  refrain 
from  doing,  an  act  therem  specified. 

3.  The  word,  *' judge",  includes  a  justice,  surrogate,  re- 
corder, justice  of  the  peace,  or  other  judicial  officer,  au- 
thorized or  required  to  act,  or  prohibited  from  acting,  in  or 
with  respect  to  the  matter  or  thing,  referred  to  in  the  pro- 
vision wherein  that  word  is  used. 

4.  The  word,  "clerk",  si^ifles  the  clerk  of  the  court, 

wherein  the  action  or  special  proceeding  is  brought,  or 

..   . '■  ■ 

^  See  L.  1884,  c.  188,  abolishing  state  paper. 
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"wherein,  or  by  whoso  authority^  the  act  is  to  be  done,  which 
is  referred  to  in  the  provision  in  which  it  is  used.  If  the 
action  or  special  proceeding  is  brought,  or  the  act  is  to  be 
done,  in  or  by  the  authority  of  the  supreme  coiut,  it  sig- 
nifles  the  clerk  of  the  county  wherein  the  action  or  special 
proceeding  is  triable,  or  the  act  is  to  be  done.  * 

6.  The  word,  **  report ",  when  used  in  connection  with  a 
trial,  or  other  inquiry,  or  a  judgment,  means  a  referee's 
report ;  and  the  word,  "  decision  ,  when  used  in  the  came 
connection,  means  the  decision  of  the  court  upon  a  hearing, 
or  the  trial  of  an  issue,  before  the  court  without  a  Jury. 

6.  [Repealed  by  SUUtUory  Oonstrudion  Lcno.  X.  1892,  c 
677.] 

7.  [Repealed  by  SkUutary  Gonslrudion  Law.  L,  1892  ,  c 
677.] 

8.  [Repealed  by  SUUuiory  Oonstrudion  Law,  L,  1892,  c. 
677.] 

68  How.  Pr.  9.  A  "  personal  injury  ",  includes  libel,  slander,  criminal 
mN  Y  &M  co^^ci'^t^oQ'  seduction,  and  malicious  prosecution ;  also  an 
'  assault,  battery,  false  imprisonment,  or  other  actionable 
injury  to  the  person  either  of  the  plaintiff,  or  of  another. 
l4DftiT^448.  10.  An  "  injury  to  property  "  is  an  actionable  act,  where- 
118N.T.569.   \yy  tiie  estate  of  another  is  lessened,  other  than  a  personal 

injury,  or  the  breach  of  a  contract, 
ft  Month.  L.       11.  The  word,  * '  affidavit ",  includes  a  verified  pleadingin 
BqU  ss.         an  action,  or  a  verified  petition  or  answer  in  a  special  pro- 
ceeding. 

12.  A  warrant  of  attachment  a^inst  property  is  said  to 
be  "annulled",  when  the  action,  m  which  it  was  granted, 
abates  or  is  discontinued ;  or  a  final  judgment,  rendered 
therein  in  favor  of  the  plaintiff,  is  fully  paid ;  or  a  final 
judgment  is  rendered  therein  in  favor  Of  the  defendant 
but,  in  the  case  last  specified,  a  stay  of  proceedings  sus- 
pends the  effect  of  the  annulment,  and  the  reversal  or 
vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  •'  Judgment  creditor",  siffnifles  the  person 
who  is  entitled  to  collect,  or  otherwise  enn>rce,  in  his  own 
right,  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

14.  A  ^'  judgment  creditor's  action  "  is  an  action  brou^t 
as  prescribed  in  article  first  of  title  fourth  of  chapter  six- 
teenth of  this  act,  or  any  other  action,  brought  by  a  judg- 
ment creditor  to  aid  the  collection  of  a  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a  sum  of  money. 

15.  [Repeaied  by  ^ahdory  ConstrucUon  Law,  X.  1892,  c. 
677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the 
property,  which  is  or  may  be  set  oR  by  boundary  lines,  aa 
distinguished  from  an  undivided  share  or  interest  therein. 

*  For  law  renri^Iatliig  the  clerk  of  the  county  of  New  York, 
IS  1719-1786,  Consol.  Act. 
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17.  IRepeakd  hy  Statutory  Ckmsirudion  Law.  X.  1893,  c. 
677.]  M 

18.  A  "  domestic  corporation "  is  a  corporation  created  osHoia^aor 
by  or  under  the  laws  of  the  State  ;  or  located  in  the  State,  *st«tellea 
and  created  by  or  under  the  laws  of  the  United  States,  or  '^^ 
by  or  pursuant  to  the  laws,  in  force  in  the  colony  of  New 

York,  before  the  19th  day  of  April,  in  the  year  seventeen 
hundred  and  seventy-five.  Every  other  corporation  is  a 
*'  foreign  corporation  ". 

19.  The  terms,  "trial  juror",  and  "trial  jury",  are  re- 
spectively equivalent  to  the  terms,  "petit  juror",  and 
"  petit  jury  ",  as  used  in  the  Constitution  and  laws  of  the 
State.  The  word,  "  notify",  as  used,  with  respect  to  pro- 
curing the  attendance  of  a  juror,  is  equivalent  to  the  word, 
"summon",  as  used  in  the  like  connection,  in  the  same 
Constitution  and  laws. 

20.  The  word,  "  action ",  refers  to  a  civil  action ;  the 
word,  "  jud^ent ",  to  a  judgment  in  such  an  action  ;  the 
term,  "  special  proceeding",  to  a  civil  special  proceeding  ; 
the  word,  "  order",  to  an  order  made  in  such  an  action  or 
special  proceeding ;  the  words,  "  an  action  of  ejectment "  to 
an  action  to  recover  the  immediate  possession  of  real  prop- 
erty. 

21.  [Hepealcd  by  tStaiviory  Oonatruction  Law.    L,  189<i,  e. 

677.] 

22.  [Repealed  hy  Statutory  CkmatrueUon  Law.  L,  1892,  e. 
677.] 

23.  [Repealed  hy  Siaiuiory  Ckmstrudion  Law*  L.  1892,  e. 
677.] 

24.  [Repealed  hy  Statutory  OonsiruatUm  Law.  L.  1892,  c. 
677.] 

TITLE  IL 

ProvmoM  regulating  the  effect  and  application  of  thi$  act. 

%  8844.  Short  title  of  this  act  |  8848.  Id. ;  what  deemed  com- 

8845.  Rule  of  Btrict  conBtractlon  mencement  of   action, 

not  applicable  thereto.  etc. 

8846.  Panlehmcnt  of  crimes  and  8849.  Id.  ;  when  proceedings  to 

misdemeanors    created  beunderformerstatutea. 

thereby.  8850.  Effect  of  this  act,  upon 

8817.  Application  of  certain  por-  trial  larore  and  Juries,  in 

taons  thereof,  regulated  criminal  causes, 
acd  qnalifleo. 


•  See  Lb  1890,  0.  663,  snbd.  2. 
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I  8861.  Id. ;  upon  grand  Jazora  %  8868.  Id.;  upon  former  appafnt- 

and  jmiefl.  ment  of  tennis. 

8869.  Id. ;    upon    proceedings  8861.  Id. :    npon    officers    tad 

taken,  or  riimts  accraed,  omcea. 

etc,  under lonner  stat-  8SS&.  When  this  act  deemed  to 

ntes.  have  been  passed,  etc 

8856.  Whenthisact  takes  effect 

86N.T.  887.  §  8844.  This  act  constitutes  a  portion  of  the  New  Re- 
vision of  the  Statutes.  It  may  be  styled,  in  any  act  of  the 
legislature  or  proceeding  in  a  court  of  justice,  or  wherever 
It Ib  otherwise  referred  to,  "  The  Code  of  Civil  Procedure." 

g  8846.  The  rule  of  the  common  law,  that  a  statute  in 
derogation  of  the  comiQon  law  is  strictly  construed,  does 
not  apply  to  this  act. 

%  8846*  Where  it  is  prescribed,  in  a  provision  of  this  act, 
ihat  a  person  doing  or  omitting  to  do  any  act  is  guilty  of  a 
particular  crime,  or,  generally,  of  a  misdemeanor,  he  shall 
De  punished  therefor  m  the  manner  and  to  the  extent,  pre- 
scnbed  by  the  statutes  remaining  unrepealed  after  the  pn>- 
Tision  in  question  takes  effect,  for  the  punishment  of  the 
crime  so  specified ;  or  for  the  punishment  of  a  misdemeanor, 
the  punishment  of  which  ia  not  specially  prescribed  in  the 
statute  defining  it 

tatjCU  ^  ^^7.  [Am'd  1881, 1882, 1883, 1898, 1894,1895.]  TheappU- 
819.  cation  and  effect  of  certain  portions  of  this  act  are  declared 

fii^^'^^  ^^^  regulated  as  follows;  except  that,  where  a  particular 
185  id^  mF*  provision,  included  within  a  chapter  or  a  portion  of  a  chapter. 

80  Abb.  N.6.  specified  in  a  sabdivision  of  this  section,  expressly  designates 
407n.  the  courts,  persons,  or  proceedings,  affected  thereby ;  that 

proyision  is  deemed  excluded  from  the apj^lioaiion  and  effect, 
prescribed  in  the  subdivision : 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil 
prisoners  onlv,  except  that  section  122,  and  article  third.of 
title  second  thereof,  apply  to  all  prisoners,  civil  or  criminal. 

2.  In  chapter  third,  sections  808,  804,  805  and  806,  apply 
to  trial  jurors  upon  the  trial  of  an  indictment  or  other  crim- 
inal cause ;  as  prescribed  in  subdivision  seventh  of  this  sec- 
tion, with  respect  to  the  application  of  titles  third  and  fourth 
of  chapter  tenth,  and  as  specified  in  the  next  two  sections* 

8.  In  chapter  fifth,  sections  446,  449,  450,  454,  455,  and 
458  to  468,  both  inclusive,  apply  to  an  action  commenced, 
in  EDy  court  of  the  State  on  or  after  the  first  day  of 
September^  1877. 

81  Hun,  611.  4.  [iim'dl895,  amendment  to  tokened  January  I,  1896.] 
jg  Abb.  N.  The  remainder  of  chapter  fifth  and  the  whole  of  chapter  sixth, 
*••  *••         'PE^y  ®°^y  *®  ^^  action  commenced  on  or  after  tne  first  day 

01  September,  eighteen  hundred  and  seventy  seven,  in  Ihe 
supreme  court,  the  city  court  of  the  city  of  New  -York  or  a 
county  court. 

5.  Chapter  seventh,  excluding  section  548,  and  articles 
first  and  second  of  title  fourth  thereof,  applies  only  to  an 
action,  in  one  f  tho  court  3  specified  in  subdivision  fourth 
of  this  section^  in  which  an  application  for  an  order  ai 
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anest,  an  Injunction  order,  or  a  warrant  of  attachment 
against  property,  is  made,  on  or  after  the  first  day  of  Sep- 
tember, 1877.  Articles  first  and  second  of  title  fourth  of 
that  chapter  apply  only  to  proceedings  taken,  in  one  of 
those  courts,  on  or  after  that  date. 

6.  Chapter  eight  applies  only  to  the  proceedings  taken  on 
or  after  the  first  day  of  September,  1877,  in  an  action  or 
special  proceeding  in  one  of  the  courts  spedfled  in  sub- 
division fourth  of  this  section;  except  that  sections  721, 
T^%  724  to  727,  both  inclusive,  and  817  to  819,  both  hi- 
elusive,  apply  to  all  courts  of  record ;  sections  728,  729, 
730,  749,  787,  788,  810,  to  816,  both  mclusive,  and  826,  to 
proceedings,  taken  on  or  after  that  day,  in  any  court  or 
before  any  officer  or  body ;  and  sections  723,  764,  765,  785, 
789, 790  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and 
article  second  of  title  fifth,  apply  only  to  proceedings  taken, 
on  or  after  the  first  day  of  September,  1877,  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section.  Titles 
third  and  fourth,  and  article  first  of  title  fifth,  of  that 
chapter  apply  only  to  jurors  drawn  for,  and  Juries  formed 
at,  a  term  of  a  court  commencing  not  less  than  twenty  days 
after  the  first  day  of  May,  1877.  Subject  to  that  qualifica- 
tion, they  apply  to  jurors  selected  under  the  statutes, 
remaining  unrepealed  after  that  day,  and  the  lists  and 
ballots  prepared  accordingly ;  until  new  jurors  are  selected, 
and  new  nsts  and  ballots  are  prepared,  ac  prescribed  in 
those  titles.  The  same  portions  of  chapter  tenth,  excludhifl^ 
article  third  of  title  third,  apply  ec^uiUly  Co  a  criminal  ana 
a  civil  action  or  special  ^roccading,  end  to  a  court  of 
criminal  and  a  court  of  civil  jurisdiction.  Dut  title  third 
does  not  affect  any  special  provisioa  of  law,  remaining 
unrepealed  after  the  first  day  of  Ilay^  1C77,  whereby  triw 
jurors  are  directed  to  be  procured,  for  r,  prrtictlrT  court  of 
record,  from  a  particular  locality  ;  or  './hereby  a  county  is 
divided  into  two  or  moie  jury  districts,  and  the  selecting^ 
drawing,  summoning,  or  attendance  of  jiirors  from  the 
particular  localitv,  or  the  different  Jury  d!3(rict3,  i:  regu- 
lated. Each  of  those  provisions  becomes  applicrwble  tc  and 
affects  the  selecting,  drawing,  notifying,  or  nttcndancs  of 
jurors,  as  prescribed  in  that  title,  in  like  manner  as  i.  ap- 
plied to  and  affected  the  statutes  previously  in  iarco^  upon 
the  same  subject.  So  much  of  the  provisions  of  Citlc  lourth, 
as  relates  to  the  remission  or  enforcement  of  a  fine  imposed 
upon  a  trial  juror,  applies  to  a  fine  imposed  upon  a  grand 
juror,  as  prescribed  in  the  statutes  remaining  unrepealed^ 
after  the  first  day  of  Mi^,  1877. 
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8.  In  chapter  eleventh,  artieles  first  and  second  of  title 
first,  and  the  whole  of  title  third,  apply  only  to  proceedings 
in  one  of  the  courts  specified  in  subdiyision  fonrth  of  this 
section,  taken  on  or  after  the  first  day  of  September,  1877. 
But  where  an  action  has  been  commenced  in  either  of  those 
courts,  before  that  date,  a  judgment  by  default  mnst  be 
taken  therein,  as  prescribed  by  the  statutes  in  force  on  the 
thirty-first  day  of  August,  1877. 

99  Han,  47  9.  Chapter  twelfth  does  not  affect  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  touching 
the  review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued, 
on  or  after  the  first  day  of  September,  1877,  out  of  a  court 
of  record,  other  than  an  execution  issued  out  of  such  a 
court,  and  directed,  pursuant  to  law,  to  a  constable  or 
marshal ;  and  to  sales  and  other  proceedings,  by  virtue  of 
an  execution  directed  to  a  sheriff,  and  delivered  to  him, 
after  that  date.  Sections  1413  and  1414,  and  sections  1417 
to  1427,  both  inclnsive,  apply  only  to  a  case  where  such  an 
execution  is  issued  out  of  one  of  the  courts  specified  in  sub- 
division fourth  of  this  section  ;  or  where  a  warrant  of  at. 
tachment  against  property  is  granted  on  or  after  that  date^ 
in  an  action  brought  in  one  of  those  courts.  Title  third  of 
that  chapter  applies  only  to  an  execution,  issued  upon  a 
judgment  rendered  in  one  of  those  courts. 

96  fluD,  560.       Il«    So  much  of  chapters  fourteenth,  fifteenth,  sixteenth, 
i.^'S*  ?;«      seventeenth,  eighteenth,  uineteenth  and  twentieth  as  regu- 
i>i  Id.  181.      late  the  proceedings  to  be  taken  m  an  action  or  special  pro- 
loj  N.Y.  166.'   ceeding,  and  the  effect  thereof,  applies  only  to  an  action  or 
a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  eighteen  hundred  and  eighty.    Aud  all  ap- 
peals taken  from  any  order,  sentence,  decree  or  determina- 
tion  of  a  surrogate's  court,  made  or  entered  in  such  court  on 
or  after  the  first  day  of  September,  eighteen  hundred  and 
eighty,  in  any  matter  or  proceeding  pending  or  undeter- 
mined in  such  court,  on  the  first  day  of  September,  eighteen 
hundred  and  eighty;  and  all  appeals  to  the  court  of  appeals 
from  any  order  or  judgment  of  the  supreme  courts  affirming 


8347  APPLICATION  OP  THIS  ACT.  486 

xeversiiig  or  modifying  any  such  order,  sentence,  decree  or 
determination  of  a  surrogate's  conrt,  shall  be  taken  and  per- 
fected, heard  and  decided  in  conformity  to  the  laws  and 
practice  regpilating  appeals  from  orders,  sentences  end  de« 
crees  of  surrogate's  court,   and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
ei&chteen  hundred  and  seventy-seven;  and  all  appeals  from 
any  order,  sentence,  decree,  or  determination  of  such  court, 
brought  in  conformity  thereto  since  the  first  of  September, 
eighteen  hundred  and  eighty,  are  hereby  declared  to  be  valid 
and  effectual  except  that  sections  one  thousand  six  hundred 
and  seventy  to  one  thousand  six  hundred  and  eighty-five, 
both  inclusive,  iipply  also  to  the  proceedings  therein  speci- 
fied, taken,  after  that  date,  in  an  action  theretofore  com- 
menced, or   upon  a  judgment  theretofore  rendered,   and 
section  one  thousand  six  hundred  and  seventy -four  applies  to 
notice  of  pendency  of  action  theretof 01*0  or  thereafter  filed; 
sections  one  thousand  eight  hundred   and  eighty- one    to 
one   thousand   eight    hundred  and  ninety-two,    both  in^ 
elusive,  do  not  apply  to  an  action  upon  any  bond  therein 
specified,  where  an  order,  allowing  any  person  to  prosecute 
the  bond  in  the  name  of  the  people,  bas  been  duly  made  be- 
fore  that  date  and  is  then  in  force,  in  which  case  future 
actions  upon  the  same  bond  are  regulated  "by  the  laws  in 
force  on  the  day  before  that  date,  notwithstanding  tbe  re- 
peal  thereof;  sections    two   thousand    one   hundred   and 
eighty-one   to   two    thousand   one   hundred   and    eighty- 
seven,   both   inclusive,   two    thousand   one   hundred   and 
ninety-seven  to  two  thousand  one  hundred   an  I  ninety - 
nine,  both  inclusive,   and  two  thousand  two   hundred  and 
thirteen  to  two  thousand  two  hundred  and  eighteen,  both 
inclusive,  apply  also  to  a  case  where  a  discharge  is  there- 
after granted;    and  sections   two  thousand  two    hnndred 
and  twenty-eight  to  two  thousand  two  hundred  and  thirty, 
both  inclusive,  apply  also  to  trustees  theretofore  or  there- 
after appointed  in   proceedings  taken  under   any  statute 
superseded  by  the  title  containing  those  sections,  sections 
two  thousand  two  hundred  and  fifty-three  to  two  thousand 
two   hundred   and  sixty-five,    both   inclusive,   apply  also 
where  a  final  determination  has  been  made  before  the 
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flnt  day  of  September,  eighteen  bundled  and  eigbty,  in 
prooeedings  taken  under  any  statute  supeneded  by  the 
title  containing  those  sectioos,  and  to  the  process  issued 
thereupon;  sections  two  thousand  three  hundred  and  twenty 
to  two  thoasand  three  hundred  and  forty-four,  both  InolusiTe, 
apply  also  to  proceedings  taken,  before  that  date,  under 
any  statute,  superseded  by  the  title  oontaiuing  them, 
whether  a  committee  has  or  has  not  been  appointed;  sec- 
tion two  thousand  fiye  hundred  and  thirty-seven  applies 
also  to  every  payment  or  deposit  therein  specified,  made 
on  or  after  the  first  day  of  September,  eighteen  hundred 
and  eighty;  section  two  thousand  seven  hundred  and  fifty- 
six,  except  the  words  "  upon  the  hearing  before  the  surro- 
gate,*' applies  to  actions  theretofore  or  thereafter  com- 
menced pursuant  to  article  second  of  title  three  of  chapter 
fifteen;  and  sections  two  thousand  seven  hundred  and 
ninety-eight  to  two  thousand  eight  hundred  and  one,  both 
Inclusive,  apply  also  to  a  case  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent  has 
been  duly  made  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  re- 
lates to  the  jurisdiction  of  the  several  courts  thereiu  speci- 
fied, applies  only  to  an  action  or  special  proceeding  com- 
menced on  or  after  the  first  day  of  September,  1880. 

13.  In  chapter  twenij-first,  titles  first,  second  and  third 
apply  only  to  an  action  in  one  of  the  courts  specified  in  sub 

!l?^'Jl**   division  fourth  of  this  section. 

14.  [Added  1894.]    The  disqualification  of  Jurors,  Sb  pro 
vided  in  section  eleven  hundred  and  sixty-six  of  this  act, 
shall  apply  to  all  courts. 

§  3348'  Where  a  provision  of  this  act  is  made  applicable 
by  the  last  section,  to  an  action  or  a  special  proceeding  com- 
menced on  or  after  a  day  therein  specified,  if,  before  that 
date,  a  summons  in  an  action,  or  a  citation  issued  from  a 
surrogate's  court,  has  been  served  upon  one  or  more,  but  not 
upon  all,  of  the  persons  to  be  served  ;  or  an  order  for  the 
service  of  a  summons  prescribed  in  article  second  of  title 
flnt  of  chapter  fifth  of  this  act  has  been  made ;  or  in  a 
special  proceeding,  elsewhere  than  in  a  surrogate's  court; 
the  petition  or  other  paper,  upon  whiohthe  first  or  Jar,  pro- 
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cesB,  or  other  mandate  may  be  maie  or  iesned,  has  not  been 
presented,  the  action  or  Hpecial  proceediog  is  not  deemed  to 
have  been  commenoed  within  the  meaning  of   that   section, 

§  3349*  WLere  any  provision  of  this  act  is  made  applio. 
able  to  fntnre  proceedings  in  action  or  BpeciJ  proceeding, 
the  proceedings  therein,  until  the  provision  in  question  be- 
comes applicable,  are  governed  by,  and  must  be  conducted 
according  to  the  laws  in  force  on  the  day  before  the  provision 
takes  effect,  except  as  otherwise  prescribed  in  subdivision 
seventh  of  the  last  section  but  one. 

§  3350*  A.  jury,  for  the  trial  of  an  indictment  or  other 
criminal  cause,  at  a  term  of  court  of  record,  commencing  on 
or  after  the  twentr-first  day  of  May,  eighteen  hundred  and 
seventy-seven,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act)  for 
the  term  of  the  court  at  which  it  is  IriHble,  including  the 
talesmen  or  additional  jarors,  procured  as  pre8crib<*d  there-* 
in  ;  and  the  same  must  be  tried  by  the  jary  so  formed.  But 
the  statutes  remaining  unrepealed  after  the  first  day  of 
September,  eighteen  hundred  and  seventy-seven,  relating 
to  challenges  or  disqualifications  of  petitjurors  in  a  sriminal 
cause,  or  prescribing  the  cases  where  talesmen  or  additional 
petit  jurors  must  be  summoned  in  a  criminal  cause,  remain 
unaffected  by  this  act,  and  are  applicable  to  the  proceed- 
ings taken  as  prescribed  in  this  act,  and  to  the  trial  jurors 
there  specified. 
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§  3351.  This  act  does  not  affect  any  proyision  of  the 
statutes,  remaining  unrepealed  after  the  first  day  of  Sep- 
tember, eighteen  Tiundred  and  sevenly-seven  relating  to 
grand  jurors  or  grand  juries ;  except  as  follows : 

1.  A  fine  imposed,  after  the  first  day  of  6^>tember. 
eighteen  hundred  and  seventy -seven  upon  a  person  draini 
as  a  grand  juror,  and  duly  summoned  to  attend  a  term  of 
a  court  of  record  a^  a  grand  juror,  as  prescribed  in  thoee 
statutes^  must  be  impeded  as  prescribed  in  article  fourUi 
if  title  third  of  chapter  tenth  of  this  act ;  and  sections 
one  thousand  and  seventy -three  to  one  thousand  and  seventy* 
seven  of  this  act,  both  inclusive,  apply  to  such  a  person, 
as  if  lie  bad  been  drawn,  and  notified  to  attend,  as.  a  triiu 
juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  Hats 
of  petit  jurors,  the  ballots  containing  their  names,  the  box 
or  boxes  in  which  those  ballots  are  deposited  or  contained, 
the  selecting,  drawing,  summoning,  or  empannelling  of 
petit  jurors,  the  imposition  of  a  fine  upon  a  petit  luror, 
or  the  enforcement,  reduction,  or  remission  thereof,  it  is 
deemed  to  refer  to  the  same  subject,  as  provided  for  in 
this  act,  in  like  manner  as  it  refers  to  those  statutes. 

126NT  aooL  §  3358.  Nothing  contained  in  any  provision  of  this 
134  Id.  ias.  act,  other  than  in  chapter  fourth,  renders  ineffectual,  or 
IM  Id.  413.  otherwise  impairs,  any  proceeding  in  an  action  or  a  special 
proceeding,  had,  or  taken,  pursuant  to  law,  or  any  other 
lawful  act  done,  or  ri^ht,  defence,  or  limitation,  lawfully 
•accrued  or  established,  before  the  provision  in  question 
takes  effect;  unless  the  contrary  is  expressly  declared  in  the 
provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  canying  into  effect 
such  a  proceeding  or  other  act,  or  enforcing  or  protecting 
such  a  right,  defence,  or  limitation,  the  statutes  in  force  on 
the  day  before  the  provision  takes  effect,  are  deemed  to  7^ 
main  in  force,  notwithstanding  the  repeal  thereoi^ 

%  3S53.  This  act  does  not  affect  the  appointmeckt  of  a 
term,  or  tho  designation  of  one  or  more  judeec  to  j^ld  a 
term,  mculc  pursuant  to  the  statutes  in  force  on  me  thir^-firt 
day  of  August,  eighteen  hundred  and  seventy-«r7«K^  untO 
new  terms  arc  appointed,  or  one  or  xnoro  jndgee  OSeQDfffy 
desi^pirXed,  as  prescribed  in  this  act 
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^^  8854.  This  act  does  not  create  r.  yacfincy  in  a:  yafflott 
or  employment,  designated  or  referred  to  therein,  bjthe 
title  or  description  thereof,  contained  in  the  statutes  in 
force  00  the  day  before  the  provision  referring  thereto  takes 
effect,  or  by  another  title  or  description ;  nor  does  it  affect 
any  provision  of  those  statutes,  relatingto  the  amount,  or 
the  time  or  the  mode  of  payment,  of  the  compensation  of 
an  officer  or  employee,  so  designated  or  referred  to,  who  is 
in  office  or  employed  on  that  day :  except  that  where  the 
tenure  of  his  office  or  employment  is  not  prescribed  in  this 
act,  he  may  be  removed  at  pleasure  by  the  court,  officer,  or 
officers,  authorized  by  this  act  to  appoint  a  person  to  dls* 
charge  the  same  duties.  Until  he  is  removed,  or  his  office 
or  place  becomes  otherwise  vacant,  the  provisions  of  this 
act  apply  to  him,  and  to  the  discharge  ot  his  duties.  The 
court,  officer,  or  officero,  authorized  by  this  act  to  appoint  a 

Serson  to  an  office  or  employment,  may  from  time4K)  time 
11  a  vacany  therein. 

§  3355.  [Am'd  1882.]  For  the  purpose  of  determining 
the  effect  of  the  different  provisions  of  this  act  with  respect 
to  each  other,  they  are  deemed  to  have  been  enacted  simul- 
taneously. For  the  purpose  of  determining  the  effect  of 
this  act  upon  other  acts,  and  the  effect  of  other  acts  upon 
this  act,  chapters  fourteen  to  twenty-two  of  this  act,  both 
inclusive,  are  deemed  to  have  been  enacted  on  the  twelfth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty  ; 
and  all  acts  passed  after  the  last-mentioned  date  are  to  have 
the  same  effect  as  if  they  were  passed  after  those  chapters. 

§3856.  Subject  to  the  qualifications  contained  in  the  i3dN.T.249 
foregoing  sections  of  this  title,  this  act  shall  take  effect  as 
follows :  titles  third  and  fourth,  and  article  first  of  title  fifCb 
of  chapter  tenth,  on  the  first  day  of  May,  in  the  yesr 
eighteen  himdred  and  seventy-seven ;  the  remainder  cxf 
c&pters  first  to  thirteenth,  both  inclusive,  on  the  first  dtflf 
of  l^tember,  in  the  year  eighteen  hundred  and  seventy* 
seven ;  chapters.f ourteenth  to  twenty-first,  both  indusive,  on 
the  first  day  of  September,  eighteen  hundred  and  eighlj ; 
and  this  chapter  immediate^. 
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187  N.T.  8fi.      ft  8857*  This  title  shall  be  known  as  the  condemnation 

88Hun,8i8.  j^^ 

§  8858.  [Am'd  1896.]  The  term  <* person"  when  need 
herein  includes  a  natural  person  and  also  a  corporation, 
joint  stock  association,  the  state  and  political  division 
thereof,  and  any  comminsion,  board,  boaid  of  managers  or 
trustees  in  charge  or  having  control  of  any  of  the  charitable 
or  other  institntions  of  the  state  ;  the  term  **real  property '' 
auy  right,  Interest  or  easement  therein  or  appurtenances 
thereto  ; and  the  term  "owner"  all  p  rsons  having  any  es- 
tate, iotercht  or  easement  in  the  property  to  be  taken,  or 
any  lien,  charge  or  incuml^rance  thereon.  The  person 
instituting  the  proceedings  shall  be  termed  the  plaintiff ; 
and  the  person  against  whom  the  proceeding  is  brought,  the 
defendant 

§  8859.  Whenever  any  person  is  authorized  to  acquire 
title  to  real  property,  for  a  public  use,  by  oondeuination,  the 
proceeding  for  that  purpose  shall  be  taken  in  the  manner 
prescribed  in  this  title. 

S  8360.  [Am*d  1896.]  The  proceeding  shall  be  insti- 
tuted by  the  presentation  of  a  petitioa  by  the  plain tific  to 
the  supreme  com  t  setting  forth  the  following  facts : 

1.  [Am*d  1896.]  His  name,  place  of  residence,  and  the 
business  in  which  engaged;  if  a  corporation  or  joint, 
stoclc  association,  whetht-r  foreign  or  domestic,  its  principal 
place  of  business  within  the  state,  the  names  and  places 
of  residence  of  its  piincipal  officers,  and  of  its  directors, 
trustees  or  board  of  mnnagers.  as  the  case  may  be,  ar.d  (he 
oluect  or  purpose  of  itt  incorporation  or  aHsooiatioa  ;  if  a 
political  division  of  the  sta'e,  tho  names  and  places  of  res), 
of  its  principal  offl  en  ;  and  if  the  state  or  any  commission 
or  board  of  managers  c  r  trustees  in  charge  of  having  oontrol 
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of  any  of  the  charitable  or  other  insiitutioiiB  or  the  state, 
the  n:\me,  place  of  residence  of  the  officer  acting  in  its  or 
their  behau  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  con- 
demned and  its  location,  by  metes  and  bounds,  with  rea< 
flonable  certainty. 

8.  The  public  use  for  which  the  property  is  required,  and 
a  concise  statement  of  the  facts  showing  the  necessity  of  its 
acquisition  for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of 
the  property ;  if  an  imant,  the  name  and  place  of  residence 
of  his  general  guardian,  if  he  has  one;  if  not,  the  name 
and  plSce  of  residence  of  the  person  with  whom  he  resides; 
if  a  lunatic,  idiot,  or  habitual  drunkard,  the  name  and 
place  of  residence  of  his  committee  or  trustee,  if  he  has  one; 
if  not,  the  name  and  place  of  residence  of  the  person  with 
whom  he  resides.  If  a  non-resident,  havin,!;  an  agent  or 
attorney  residing  in  the  state  authorized  to  contract  for  the 
sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney  ;  if  the  name  or  place  of  residence  of 
any  owner  can  not  after  diligent  inquiry  be  ascertained,  it 
may  be  so  stated  with  a  specific  statement  of  the  extent  of 
the  inquiry  which  has  been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the 
owner  of  the  property  for  its  purchase  and  the  reason  of 
such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  tbe  intention  of  the  plaintiff,  in  1S3N.T.  242 
good  faith,  to  complete  the  work  or  improvement,  for  which 

the  property  is  to  be  condenmed  ;  and  that  all  the  pre- 
liminary steps  required  by  law  have  been  taken  to  entitle 
him  to  institute  the  proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the 

Sublic  use  requires  the  condemnation  of  the  real  property 
escribed,  and  that  the  plaintiff  is  entitled  to  take  and  hold 
such  property  for  the  public  use  specified,  upon  making 
compensation  therefor,  and  that  commissioners  of  appraisal 
be  appointed  to  ascertain  the  compensation  to  be  made  to 
the  owners  for  the  property  so  taken. 

§  8861.  There  must  be  annexed  to  the  petition  a  notice 
of  the  time  and  place  at  which  it  will  be  presented  to  a 
special  term  of  the  supreme  court,  held  in  the  judicial  dis- 
trict where  the  property,  or  some  portion  of  it,  is  situated, 
and  a  copy  of  the  petition  and  notice  must  be  served  upon 
all  the  owners  of  the  property  at  least  eight  days  prior  to 
its  presentation. 

§  8d6d«  Service  of  the  petition  and  notice  must  be  made 
in  the  same  manner  as  the  service  of  a  summons  in  an  ac- 
tion in  the  supreme  court  is  required  to  be  made,  and  all 
the  provisions  of  articles  one  and  two  of  title  one  of  chap- 
ter uveofthis  act,  which  relate  to  the  service  of  a  summons, 
either  personally  or  in  any  other  way,  and  the  mode  of 
proving  service,  shall  apply  to  the  service  of  the  petition 
and  notice.  If  the  defendant  has  an  ag^it  or  attorney  re- 
dding in  this  state,  authorized  to  contract  for  the  sale  of 
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the  real  property  described  in  the  petition,  seryice  upon  such 
agent  or  attorney  will  be  sufficient  service  upon  such  d^ 
fendant.  In  case  the  defendant  is  an,  infant  of  the  age 
of  fourteen  years  or  upwards,  a  copy  o'f  the  petition  and 
notice  shall  also  be  served  upon  his  general  guardian,  if  he 
has  one ;  if  not,  upon  the  person  witn  whom  he  resides. 

6  8863.  If  a  defendant  is  an  infant,  idiot,  lunatic  or 
habitual  drunkard,  it  shall  be  the  duty  of  his  general  guar- 
dian, committee  or  trustee,  if  he  has  one,  to-appear  for  him 
upon  the  presentation  of  the  petition  and  attend  to  his  in- 
terests, and  in  case  he  has  none,  or  in  case  his  general  guar- 
dian, committee  or  trustee  fails  to  appear  for  him,  the  court 
shall,  upon  the  presenlation  of  the  jiedtion  and  notice,  with 
proof  of  service,  without  further  notice,  appoint  a  guardiaxi 
ad  litem  for  such  defendant,  whose  duty  it  shall  be  to  ap- 
pear for  him  and  attend  to  his  interests  in  the  proceeding, 
and,  if  deemed  necessary  to  protect  his  rights,  the  court 
may  require  a  general  ^ardian,  committee  or  trustee,  or  a 
guardian  ad  htem,  to  give  security  in  such  sum  and  with 
such  sureties  as  the  court  mav  approve.  If  a  service  other 
than  personal  has  been  made  upon  any  defendant,  and  he 
does  not  appear  upon  the  presentation  of  the  petition,  the 
court  shall  appoint  some  competent  attorney  to  appear  for 
him  and  attend  to  his  interests  in  the  proceeding. 

%  8864.  The  provisions  of  law  and  of  the  rules  and 

Sractice  of  the  court,  relating  to  the  appearance  of  parties 
1  person  or  by  attorney  in  actions  in  the  supreme  court, 
shall  apply  to  the  proceeding  from  and  after  the  service  of 
the  petition,  and  all  subsequent  orders,  notices  and  papers 
may  be  served  upon  the  attorney  appearing  and  upon  a 
guardian  ad  litem  in  the  same  manner  and  with  the  same 
effect  as  the  service  of  papers  in  an  action  in  the  supreme 
court  may  be  made. 

78  Hon,  12.  g  8866.  Upon  presentation  of  the  petition  and  notice, 
with  proof  of  service  thereof,  an  owner  of  the  property  may 
appear  and  interpose  an  answer,  which  must  contain  a  gen- 
end  or  specific  denial  of  each  material  allegation  of  the  pe- 
tition controverted  by  him,  or  of  any  knowledge  or  infor- 
mation thereof  sufficient  to  form  a  belief,  or  a  statement  of 
new  matter  constituting  a  defence  to  the  proceeding. 

§  8866«  A  petition  or  answer  must  be  verified,  and  the 
provisions  of  this  act  relating  to  the  form  and  contents  of 
the  verification  of  pleadings  in  courts  of  record,  and  tho 
persons  by  whom  it  may  be  made«  shall  apply  to  the  verifi- 
catio]^ 

73  Hun,  9.  §  8867.  The  court  shall  try  any  issue  raised  by  the  peti- 
tion and  answer  at  such  time  and  place  as  it  may  direct,  or 
it  may  order  the  same  to  be  referred  to  a  referee  to  hear  and 
determine,  and  upon  such  trial  the  court  or  referee  shall  file 
a  decision  in  writing,  or  deliver  the  same  to  the  attorney 
for  the  prevailing  party^  within  twenty  days  after  the  final 
gubmiflsion  of  the  proofs  and  allegations  d:  the  parties,  and 
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ihe  proTision  of  thie  ftet  relating  to  the  form  and  contents 
of  decisions  npon  Ui%  trial  of  issties  of  fact  by  the  court  or 
a  referee,  and  to  making  and  filing  exceptions  thereto,  and 
the  making  and  settlement  of  a  case  for  the  reyiew  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had,  in 
ease  snch  decision  is  not  filed  or  deliTered  within  the  time 
herein  required,  and  to  the  powers  of  the  conrt  and  referee 
upon  sach  trial,  shall  be  applicable  to  a  trial  and  decision 
nnder  this  title. 


§  8S0S.    The  proTisions  of  title  one  of  chapter  eight  of 
this  act  shall  also  apply  to  proceedings  had  under  this  title. 


§  8869*  [Am*d  1895.]  Judgment  shall  be  enterod  pur- 
Buant  to  the  direction  of  the  court  or  referee  in  the  decision 
filed.  If  in  favor  of  the  defendant  the  petition  shall  be  dis. 
missed,  with  costs  to  be  tnied  by  the  clerk  at  the  same  rates 
as  are  allowed,  of  course,  to  a  defendant  preyailing  in  an  ac- 
tion in  the  supreme  court,  including  the  allowances  for  pro- 
ceedings before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer. has  been  interposed 
and  it  appears  from  the  petition  that  he  is  entiUed  to  the 
relief  demanded,  judgment  shall  be  entered,  adjudging  that 
the  condemnation  of  the  real  property  described  is  necessary 
for  the  public  use,  and  that  the  plaintiff  is  entitied  to  take 
and  hold  the  property  for  the  public  use  specified,  upon 
making  compensation  therefor,  and  the  court  phnll  thereupon 
appoint  three  disinterested  and  competent  freeholders,  resi- 
dents of  the  judicial  district  embracing  the  county  where  the 


^ 
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real  property,  or  some  part  of  it  is  situated,  or  of  some  ooanfy 
adjoining  snoh  judicial  district,  oommissioDerd  to  ascertain 
the  compensation  to  be  made  to  the  owners  for  the  property 
to  be  taken  for  the  public  use  speoifled,  and  fix  the  time  and 
place  for  the  first  meeting  of  the  commissioners.  Provided, 
however,  that  in  any  saoh  proceeding  instituted  within  the 
first  or  second  judicial  district,  such  commissioners  shall  be 
residents  of  the  county  where  the  real  property,  or  some 
part  of  it,  is  sitnatefl,  or  of  some  adjoining  county.  If  a  trial 
has  been  had,  at  least  eight  day*s  notice  of  such  appointment 
must  be  given  to  all  the  defendants  who  have  appeared.  The 
parties  may  w.iive,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case 
they  may  be  residents  of  any  county  in  the  State.  Where 
owners  of  separate  properties  are  joined  in  the  same  proceed- 
ing,  or  separate  properties  of  the  same  owner  are  to  be  con- 
demned, more  than  one  set  of  commissioners  may  be  ap- 
pointed. 


80  Hun,  807.  {  Sd70«  The  commissioners  shall  take  and  subscribe  the 
constitutional  oath  of  office.  Any  of  them  may  issue  snb- 
podnns  and  administer  oaths  to  witnesses;  a  majority  of 
them  may  adjourn  the  proceeding  before  them,  from  time 
to  time,  in  their  discretion.  Whenever  they  meet,  except 
by  appointment  of  the  court  or  pursunnt  to  adjournment, 
they  shall  cause  at  least  eight  days  notice  of  such  meeting 
to  be  given  to  the  defendants  who  have  appeared,  or  their 
agents  or  attomeyH.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proofs  and  allegations  of  the 
parties,  and  reduce  the  testimony  taken  by  them,  if  any,  to 
writing,  and  after  the  testimony  in  each  case  is  closed,  they, 
or  a  majority  of  them,  all  being  present,  shall,  without  un- 
necessary delay  ascertain  and  determine  the  oomp^-nsation 
which  ought  justly  to  be  made  by  the  plaintiff  to  the  owners 
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of  ihe  property  appraised  by  them;  and,  in  fixing  the 
amount  of  such  compensation,  they  shall  not  make  any  ai- 
lowance  or  deduction  on  account  of  any  zeal  or  supposed 
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bnefits  which  the  owners  may  derive  from  the  public  use^ 
for  wliich  the  property  is  to  be  taken,  or  the  coDStructioQ 
of  any  proposed  improvement  connected  with  such  pablio 
use.  But  m  case  the  plaintiff  is  a  railroad  corporatioQ  and 
roch  real  property  shall  belong  to  any  other  xailroad  cor- 
poration, the  commissioners,  on  fixing  the  amount  of  such 
compensation,  shall  fix  the  same  at  its  fair  value  for  railroad 
purposes.  They  shall  make  a  report  of  their  proceedings 
to  the  supreme  court  with  the  minutes  of  the  testimony 
taken  by  them,  if  any ;  and  they  shall  each  be  entitled  toalz 
dollars  for  services,  for  every  day  they  are  actually  engaged 
In  the  performance  of  their  duties,  and  their  necessary  ez« 
pensesy  to  be  paid  by  the  plaintifE, 

1S7N.T.M.  8  8871.  Upon  filing  the  report  of  the  commissioners, 
sny  party  may  move  for  its  confirmation  at  a  special  term, 
held  in  the  district  where  the  property,  or  some  part  of  it, 
ia  situated,  upon  notice  to  the  other  parties  who  haye  ap- 
peu^«  and  upon  such  motion  the  court  may  confirm  the 
report,  or  may  set  it  aside  for  irregularity,  or  for  error 
oi  law  in  the  proceedings  before  the  commissioners,  or  upon 
the  ground  that  the  award  is  excessive  or  insufiSdenU  If 
the  report  is  set  aside,  the  court  may  direct  a  rehearing  be- 
fore the  same  commissioners,  or  may  appoint  new  commis- 
flioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for 
the  original  hearing,  and  the  same  proceedings  shall  be  had 
for  the  confirmation  of  the  second  report,  as  are  herein 
prescribed  for  the  confirmation  of  the  first  reoort.  If  the 
report  is  confirmed,  the  court  shall  enter  a  final  order  in  the 
proceeding;  directing  that  compensation  shall  be  made  to 
the  owners  of  the  property,  pursuant  to  the  determination 
of  the  commissioners,  and  that  upon  payment  of  such 
compensation,  the  plaintiff  shall  be  entitled  to  enter  into 
the  possession  of  the  property  condemned,  and  take  and 
hold  it  for  the  public  use  specified  in  the  judgment.  De- 
posit of  the  money  to  the  credit  of,  or  pa3raDle  to  the  order 
of,  the  owner,  pursuant  to  the  direction  of  the  court,  shall 
be  deemed  a  payment  within  the  provisions  of  this  title. 

76  Hun,  487.     §  8878.  In  all  cases  where  the  owner  is  a  raddent  and 

®  ^S'  ^^t'  ^^^  binder  legal  disability  to  convey  title  to  real  ijroperty, 

148  N  Y.  107.  .jjjQ  plaintiff,  before  service  of  his  petition  and  notice,  may 

1  App.  DiT.make  a  written  offer  to  purchase  the  property  at  a  specified 

s^'id    fi7i  P^^^'  which  must  within  ten  days  thereafter  be  filea  in  the 

oflOice  of  the  clerk  of  the  county  where  the  property  is 

situated ;  and  which  can  not  be  given  in  evidence  before 

the  commissioners,  or  considered  by  them.     The  owner 

may  at  the  time  of  the  presentation  of  the  petition,  or  at 

any  time  previously,  serve  notice  in  writing  of  the  accept- 

,  ance  of  plaintiff's  offer,  and  thereupon  the  plaintiff  may, 

\  ^£^^  filing  the  petition,  with  proof  of  the  making  of  the 

oner  and  its  acoeptanc3,  enter  an  order  that  upon  payment 

of  the  compensation  agreed  upon  he  may  enter  into  pos* 
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sessioii  of  the  real  property  described  in  the  petition,  and 
take  and  hold  it  for  the  public  use  therein  speciflod.  U  the 
offer  is  not  accepted,  and  the  compensation  awarded  by  the 
commissioneni  does  not  exceed  the  amount  of  the  offer, 
with  interest  from  the  time  it  was  made,  no  costs  shflJl  bo 
allowed  to  either  party.  If  the  compensation  awarded  shall 
exceed  the  amount  of  the  offer,  with  interest  from  the  time 
it  was  made,  or  if  no  offer  was  made,  the  court  shall,  in  the 
final  order,  direct  that  the  defendant  recover  of  the  plain- 
tiff the  costs  of  the  proceeding,  to  be  tiixed  by  the  clerk,  at 
the  same  rate  as  is  alloweo,  oi  course,  to  the  defendant 
when  he  is  the  prevailing  party  in  an  action  in  the  supreme 
court,  including  the  allowances  for  proceedings  before  and 
r,f  ter  notice  of  trial,  and  the  court  may  also  grant  an  addi- 
tional allowance  of  costs,  not  ezceedine  five  per  centum 
I  pon  the  amount  awarded.  The  court  shall  also  direct  in 
tiis  final  order  what  sum  shall  be  paid  to  the  general  or 
special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed 
by  the  court  to  attend  to  the  interests  of  any  defendant 
upon  whom  other  than  personal  service  of  the  petition  and 
notice  may  have  been  made,  and  who  has  not  appeared,  for 
costs,  expenses  and  counsel  fees,  and  by  whom  or  out  of 
what  fund  the  same  shall  be  paid.  If  a  trial  has  been  had^ 
and  all  the  issues  determined  in  favor  of  the  plaintiff,  costs 
of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the 
plaintiff  shall  recover  of  anj  defendant  answering,  the  costs 
of  such  trial  caused  by  the  mterposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is 
allowed  to  the  prevailing  party  for  the  trial  of  an  action  In 
the  supreme  court. 

§  8878.  Upon  the  entry  of  the  final  order,  the  same 
shall  be  attached  to  the  Juafment  roll  in  the  proceeding, 
and  the  amount  directed  to  be  paid,  either  as  compensation 
to  the  owners,  or  for  the  costs  or  expenses  of  the  proceed- 
ing, shall  be  docketed  as  a  Judgment  against  the  person 
who  is  directed  to  pay  the  same,  and  it  shall  have  all  the 
force  and  effect  of  a  money  judgment  in  an  action  in  the 
supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceeding  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced 
under  the  provisions  of  this  act.  When  payment  of  the 
compensation  awarded,  and  costs  of  the  proceeding,  if  any, 
has  been  made,  as  directed  in  the  final  oraer,  and  a  certified 
copy  of  such  order  has  been  served  upon  the  owner,  he 
shall,  upon  demand  of  the  plaintiff,  deliver  possession 
thereof  to  him,  and  in  case  possession  is  not  delivered  when 
demanded,  the  court  shall  require  notice  to  be  given,  upon 
proof  of  such  payment  and  of  service  of  the  copy  order, 
and  of  the  demand  and  non-compliance  therewith,  for  a 
writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issued,  which  shall  be  executed  in  the  same  man- 
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ner  as  when  isstkod  in  other  oases  for  the  deliTeiy  oC  pooses' 
n<m  of  real  property.  * 


J  8874.  [iim'd  1894.]  Upon  the  application  of  the  plain- 
to  be  made  at  any  time  after  tne  i^resentation  of  t'le 
petition  and  before  the  expiration  of  thirty  days  alter  the 
entry  of  the  final  order,  npon  eight  day's  notice  of  motion 
to  ail  other  parties  to  the  proceeding  who  have  appeared 
therein  or  npon  an  order ^  show  cause,  the  court  may,  in 
its  discretion,  and  for  good  cause  shown,  authorize  and 
direct  the  abandonmeotand  discontinuance  of  the  ^.roceed- 
ing,  upon  payii.eut  of  the  fees  and  expenses,  if  any.  of  the 
commiSHioners,  and  the  costs  and  expenses  directed  to  be 
pai<i  in  such  final  order,  if  such  final  order  shall  baye  been 
entered,  and  upon  such  other  terms  and  conditions  as  the 
court  may  prescribe ;  and  upon  the  entry  of  the  order  grant- 
ing such  application  and  upon  compliance  with  the  terms 
and  onditions  therein  prescribed,  payment  of  the  amount 
awarded  for  compensation,  if  such  compensation  shall  have 
been  theretofore  awarded,  shall  not  be  enforced,  but  in  such 
case,  if  such  abandonment  and  discontinuance  of  the  pro- 
o  eding  be  directed  npon  the  application  of  the  plaintiff,  the 
order  granting  such  application,  if  permitting  a  renewal  of 
such  proceedings,  «hall  provide  that  proceedings  to  acquire 
title  to  such  Iaiid<«  or  any  part  thereof  shall  not  be  renewed 
by  the  plaintiff  without  a  tender  or  deposit  in  court  uf  the 
amount  of  the  award  and  interest  thereon. 


§  8375*  lAm'd  1895,  amendment  to  take  fffed  Jamiory  1, 
1896.]  App  al  may  be  taken  to  the  appellate  divihion  of  the 
supreme  court  from  the  final  order,  within  the  time  provided 
for  appeals  from  orders  by  title  four  of  chapter  twelve  of  this 
act;  and  all  the  proyisions  of  such  chapter  relating  to  appeals 
to  the  appellate  division  of  the  supreme  court  from  ortlers 
of  the  special  term  shall  apply  to  such  appeals.  Such  appeal 
will  bring  up  for  review  all  the  proceedings  subsequent  to 
the  J  adgmen  t,  but  the  j  ndgment  and  proceedings  antecedent 
thereto  may  be  reviewed  on  such  appeal  if  fte  appellant 
states  in  his  notice  that  the  same  will  oe  brought  up  for  re- 
view and  exceptions  shall  have  been  filed  to  ^e  decision  of 
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the  coart  or  the  referee,  and  a  case  or  a  case  and  exceptions 
shall  have  been  made,  settled  and  allowed  as  required  by  the 
proYlsions  of  this  act  for  the  reyiew  of  the  trial  of  actions  in 
the  supreme  court  without  a  jury.  The  proceedings  of  the 
plaintiff  shall  uot  be  stayed  upon  such  an  appeal,  except  by 
order  of  the  court  upon  notice  to  him,  and  toe  appeal  shnU 
not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipula- 
tion not  to  distoib  such  possession. 


}  887^  [Am*d  1896,  ammidm^  to  take  ^tct  January  1, 
18^6.]  If  a  trial  has  been  had  and  judgment  entered  in  favor 
of  the  defendant,  the  plaintiff  may  appeal  therefrom  to  the 
appellate  division  of  the  sopreme  court  within  the  time 
provided  for  appeals  from  judgments  by  title  four  of  chapter 
twelve  of  tbis  act,  and  all  the  provisions  of  said  chapter 
relating  to  appeuls  f^om  judgments  shall  apply  to  such  ap- 
peals; aod  on  the  hearing  of  the  appeal  the  appellate  division 
may  affirm,  reverse  or  modify  the  judgment,  and  in  case  of 
reversal  mny  prant  a  new  tiial,  or  direct  that  judgment  be 
ent  red  in  favor  of  the  plaintiff.  If  the  judgment  Ih  affirmed 
costs  shall  be  allowed  to  the  respondent,  but  if  reversed  or 
modified  no  costs  of  the  appeal  shall  be  allowed  to  either 
party. 


§  8877«  On  the  bearing  of  the  appeal  from  the  final  or- 
der the  court  may  direct  a  new  appraisal  before  the  same  or 
new  coDjmissionerHf  in  itK  discretion,  and  the  report  of  snch 
commissioners  shall  be  final  and  conclusive  upon  all  parties 
interested.  If  the  amount  of  the  compensation  to  be  paid 
is  increased  by  the  last  report,  the  difference  shnll  be  a  lien 
upon  the  land  appraised,  and  shall  be  })aid  to  the  parties  en- 
titled to  the  same,  or  shall  be  depo  ited  ns  the  court  shall 
direct ;  and  if  the  amount  is  diminisheil,  tbe  difference  shall 
be  refunded  to  tbe  plaintiff  by  tbe  party  to  whom  the  same 
may  have  been  paid,  ami  judgment  therefor  may  be  ren- 
dered by  the  court,  on  the  n  ing  of  the  last  report^  against 
the  parties  liable  to  pay  the  same. 


§  887 8.    If  there  are  adverse  and  conflicting  claimants 
to  the  money,  or  any  part  of  it,  to  be  paid  as  compensation 
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for  the  property  taken,  the  conrt  may  direct  the  money  to 
be  paid  Into  the  oonrt  by  the  phuntiff,  and  may  determine 
who  is  entitled  to  the  same,  and  iHrect  to  whom  the  same 
shall  be  paid,  and  may,  in  its  discretion,  order  a  referenoe 
to  ascertain  the  facts  on  which  such  detezmination  and  direc- 
tion are  to  be  made. 


133N.T.27a  §  8879«  At  any  stac^e  of  the  procee<ling  the  conrt  may 
'  antboriEe  the  plaintiff,  \i  in  possession  of  the  property  sought 
to  be  condemned,  to  continue  in  possession,  and  may  stay 
all  actions  or  proceedings  against  him  on  account  tbereo^ 
upon  giving  security,  or  depositing  snch  sum  of  money  as 
the  conrt  may  direct  to  be  held  as  f^ecurii^  for  the  payment 
of  the  compensation  which  may  be  finally  awarded  to  the 
owner  therefor  and  the  costs  of  the  proceeding,  and  in  eyery 
such  case  the  owner  may  conduct  the  proceeding  to  a  con- 
clusion, if  the  laintiff  delays  or  neglects  to  prosecute  the 
9<uue. 


§  3380*  When  an  answer  to  the  petition  has  been  inter, 
posed,  and  it  appears  to  the  satisfaction  of  the  court  that 
the  public  interests  will  be  prejudiced  by  delay,  it  may  direct 
that  the  plaintiffs  be  permitted  to  enter  immediately  upon 
the  real  property  to  be  taken,  and  devote  it  temporarily  to 
the  public  use  specified  in  the  petition,  upon  depositing  with 
the  court  the  sum  stated  in  the  answer  as  the  value  of  the 
property,  and  WLich  sum  shall  be  applied,  so  far  as  it  maj 
be  necessary  for  that  purpose,  to  the  payment  of  the  award 
that  may  be  made,  and  the  co~'.s  and  expenses  of  the  pro- 
ceeding, and  the  residue,  if  any,  retnrned  to  the  phdntiff, 
and,  in  case  the  petition  should  be  dismissed,  or  no  award 
should  be  made,  or  the  proceedings  should  be  abandoned 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  de- 
posited, so  far  as  it  m^y  be  necessary,  nhall  be  applied  to 
the  payment  of  any  damages  which  the  defeAouit  may 
have  sustained  by  such  entry  upon  and  use  of  his  property, 
and  his  costs  and  expenses  of  tlie  proceeding,  sucn  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed 
for  that  purpose,  and  if  the  sum  so  deposited  shall  be  in- 
sufficient to  pay  such  damages,  and  all  costs  and  erpenses 
awarded  to  the  defendant,    judgment    shall    be    entered 
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against  the  plaintiff  for  the  deficiency,  to  be  enforced  and 
collect^d  in  the  same  manner  as  a  jndi^ment  in  the  supreme 
court ;  and  the  possession  of  the  property  shall  be  restored 
to  the  defendant. 


§  8381 .    Upon  seryice  of  the  petition,  or  at  any  time  after, 
wards  before  uie  entry  of  the  final  order,  the  pliuntifl  may 
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flle  la  the  derk'a  office  of  oacU  county  where  any  part  of 
the  property  is  Bitaated,  a  notice  of  the  pendency  of  the 
proceecung  stating  the  uames  of  the  parties  and  the  object 
of  the  proceedinc,  and  containing  a  brief  description  of  tiie 
property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constnictiye  notice  to  a  purchaser,  or  in- 
cumbrancer of  the  property  affected  thereby,  from  or 
against  a  defendant  with  respect  to  whom  the  notice  is  di- 
rected to  be  indexed,  as  herein  prescribed,  and  a  person 
whose  conveyance  or  incumbrance  is  subsequently 
executed  or  subsequently  recorded,  is  bound  by  aU 
proceedings  taken  in  the  proceeding,  after  the  filing 
of  tiie  notice,  to  the  same  extent  as  if  he  was  a  party 
thereto.  The  county  clerk  must  immediately  record  each 
notice  when  filed  in  the  book  in  his  office  kept  for  the 

gurpose  of  recording  notices  of  pendency  of  actions,  and 
idex  it  to  the  name  of  each  defendant  specified  in  the  di- 
lec^tion  appended  at  the  foot  of  the  notice,  ana  subscribed 
by  the  plaintiff  or  his  attorney. 

TSHim,  434.  §  8888.  In  all  proceedings  under  this  title,  where  the 
mode  or  manner  of  conducting  all  or  any  of  tiie  proceed- 
ings therein  is  not  expressly  provided  for  oy  law,  the  court 
before  whom  such  proceedings  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give 
necessary  directions  to  carry  into  effect  the  object  and  i 
Intent  of  this  title,  and  of  the  seyeral  acts  con-' 
ferrinff  authority  to  condemn  lands  for  public  use, 
and  the  practice  in  such  cases  shall  conform,  as  near  as 
may  be,  to  the  ordinaiy  practice  in  such  court. 

g  8888.  [Afn:d  1890].  So  much  of  all  acts  and  parts  of 
acts  as  prescribe  a  method  of  procedure  in  proceedings  for 
the  condemnation  of  real  property  for  a  public  use  is  le* 
pealed,  except  such  acts  and  parts  of  acts  as  prescribe  a 
method  of  procedure  for  the  condemnation  of  real  property 
for  public  use  as  a  highway,  or  as  a  street,  avenue,  or  pub- 
lic place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for 
any  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  known 
as  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  or  by  whatever  name  known,  or  by  or  on  the  appli- 
cation of  any  board,  department,  commissioners  or  other 
officers  acting  for  or  on  behalf  or  in  the  name  of  such  cor- 
poration or  city,  or  where  the  title  to  the  real  property  so 
to  be  acquired  vests  in  such  corporation  or  in  such  city ; 
and  all  proceedings  for  the  condemnation  of  real  property 
embraced  in  the  exceptions  enumerated  in  this  sec- 
tion, are  exempted  from  the  operation  of  this  title. 

mH.T.ns.  g  8884.  This  title  shall  take  effect  on  the  first  day  of 
Hay,  one  thousand  eight  hundred  and  ninety,  and  shall  not 
affect  any  proceeding  previously  comm^ced. 
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TITLE  n. 

Proceedings  far  the  Sale  of  Corporate  Real  Property, 

1 8880.  Proceeding    on    appUcn-  tion.     Appearance  on 

tion  to  sell,  moitgiige,  hearing, 

etc.,  property.  8894.  Notice  to  creditors  on  ap- 
aSBl.  Petition    to    coort.     Td.,  plication    of    insolrent 

what  to  contain.    Ver-  corporation,  etc. 

iflcatlon.  8305.  Senrice        of        notloea. 

8S9S.  Rearing  of  application.  83U6.   Power  of  court  to  make 
8898.  Court  may  grant  applies*  all  necessary  onlers. 

8897.  When  act  to  take  effect 

I  8890.  Whenever  any  corporation  or  Joint  stock 
association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the 
proceeding  therefor  shall  be  had  pursuant  to  the  provisions 
of  this  title. 

§  8391.  The  proceeding  shall  be  instituted  by  the  pre- 
sentation to  the  supreme  court  of  the  district  or  tne  county 
court  of  the  county  where  tlie  real  property,  or  some  part 
of  it,  is  situated,  by  tlie  corporatioii  or  association,  applicant, 
of  a  petition  setting  forth  the  following  facts : 

1.  The  name  of  the  corporation  or  association,  and  of  its 
directors,  trustees  or  managers,  and  of  its  principal  officers, 
and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
object  or  purpose  of  its  incorpomtion  or  formation,  and  a 
reference  to  the  statute  under  which  it  was  incorporated  or 
formed. 

8.  A  description  of  the  real  property  to  be  sold,  mortgaged 
or  leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association 
will  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 
proi)erty  specified,  and  a  concise  statement  of  the  reasons 
therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized, 
by  a  vote  of  at  least  two-thiras  of  the  directors,  trustees  or 
managers  of  the  corporation  or  association,  at  a  meeting 
thereof,  duly  called  and  held,  and  a  copy  of  the  resolution 
granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of 
the  corporation  or  association,  and  the  cash  value  of  its  per- 
sonal assets,  and  the  total  amount  of  its  debts  and  liabilities, 
and  how  secured,  if  at  all. 

7.  The  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders 
or  members  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  statement  that  such  consent  luui 
been  given,  and  a  copy  of  the  consent  or  a  certitied  tran- 
script of  the  record  of  the  meeting  at  which  it  was  given, 
shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or'sell  the  real 
DState  described. 
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The  petition  shall  be  verified  in  the  same  manner  as  a 
verified  pleading  in  an  action  in  a  court  of  record. 

§  8398.  Upon  the  presentation  of  the  petition,  the  court 
may  immediately  proceed  to  hear  the  application,  or  it  maj. 
in  its  discretion,  direct  that  notice  of  the  application  shall 
be  given  to  any  person  interested  therein,  as  a  member, 
stocliholder,  officer  or  creditor  of  the  corporation  or  asso- 
ciation, or  otherwise,  in  >i^hich  case  the  application  shall  be 
heard  at  the  time  aiid  place  specified  in  such  notice,  and 
the  court  may  in  any  case  appoint  a  referee  to  take  the 
proofs  and  report  the  same  to  the  court,  with  his  opinion 
thereon. 

g  8393.  Upon  the  hearing  of  the  application,  if  it  shall 
appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  or  association  will  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage  or 
lease  the  real  property  described  in  the  petition,  or  any 
part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall 
be  made  of  the  proceeds  of  such  s^e,  mortgage  or  lease. 

Any  person,  whose  interests  may  be  affect^  by  the  pro- 
ceeding, may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  3894.  If  the  corporation  or  association  is  insolvent,  or 
its  property  and  assets  are  insufiicient  to  fully  liquidate  its 
debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served 
with  a  notice  of  the  time  and  place  at  which  the  application 
will  be  heard. 

g  3896.  Service  of  notices,  provided  for  in  this  title, 
may  be  made  either  personally,  or,  in  case  of  absence,  by 
leaving  the  same  at  the  place  of  residence  of  the  person  to 
be  served,  with  some  person  of  mature  age  and  discretion, 
at  least  eight  days  before  the  hearing  of  the  application,  or 
by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

%  8890.  In  all  applications  made  under  this  title,  where 
the  mode  or  manner  of  conducting  any  or  all  of  the  pro- 
ceedings thereon  are  not  expressly  provided  for,  the  court 
before  whom  such  application  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give  the  proper 
directions  to  carry  into  effect  the  object  and  intent  of  this 
title,  or  of  any  act  authorizing  the  sale  of  corporate  real 
property,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  may  be,  to  the  ordinary  practice  in  such  court 

§  8897.  This  title  shall  take  effect  May  first,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any 
proceeding  previously  commenced. 
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8416.  Judgment  for  deficiency. 

3417.  Dischaige  of  mechanics* 
lien  by  order  of  court. 

8418.  Judgments  in  actions   to 

foreclose  liens  on  ac- 
count of  public  im- 
proyements. 
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8  889S.  Purpose  of  title;  deflniUoiiH.  [Added  1897, 
to  take  effect  September  1,  1897.]  -This  title  is  to  be  oonstroed 
in  connection  with  article  one  of  the  lien  law,  and  provides 
proceedings  for  the  enforcement  of  liens  for  labor  performed 
and  materials  fumishtd  in  the  improTemene  of  real 
property,  created  by  yirtne  of  snch  article.  The  terms  <  *  real 
property,"  "lienor/*  *« owner."  " improvement, **  "public 
improTcment,"  **  contractor/'  *•  sub-contractor,"  ^* material 
man"  and  <* laborer,'  as  used  in  this  title,  are  defined  by 
section  two  of  such  law. 

§  8399.  Enforoement  of  a  mechanic's  lien  on  real 
property.  [Added  1897,  to  take  effect  Septeviiber  1,  1897.]  -^ 
mecntinic's  lien  on  real  property  may  be  enforced  against 
such  property,  and  against  a  person  liable  for  the  debt  upon 
which  the  lien  is  founded,  by  an  aciion,  by  the  lienor,  his 
assignee  or  legal  representative,  in  a  conrt  which  has  juris- 
diction in  an  action  founded  on  a  contract  for  a  sum  of 
money  equivalent  to  the  amount  of  such  debt. 

f§  8400.  Enforcement  of  a  Uen  under  contract  for  a 
•nolic  improvemenii  [  Added  1897,  to  take  fffect  Sefianher  ] , 
b97.]  —A  lien  for  labor  done  or  materials  furnisned  for  a 
public  improvement  may  be  enforced  against  the  funds  of 
the  municipal  corporation  for  which  such  public  improve- 
ment is  constructed,  to  the  extent  prescribed  in  article  one 
of  the  Uen  law,  and  against  the  contractor  or  snbcontractor 
liable  for  the  debt,  by  a  eivil  action,  in  the  same  court  and 
in  the  same  manner  as  a  mechanic'^  lien  on  real  property. 
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§  3401,    Action  in  a  eonri  of  record ;  consolidation 

[Added  1897,  to  take  effect  SepUmber  1, 1897.]— The  provisions 
of  this  code,  relating  to  actions  for  the  foreclosure  of  a 
mortgage  upon  real  property,  and  the  sale  and  the  distribu- 
tion of  the  proceeds  thereof  apply  to  actions  in  a  court  of 
record,  to  enforce  mechanics'  liens  on  real  property,  except 
as  otherwise  provided  in  this  title.  If  actions  are  brought 
by  different  honors  in  a  court  of  record,  the  court  in  which 
the  first  action  was  brought,  may,  upon  its  own  motion,  or 
upon  the  application  of  any  party  in  any  of  such  actions, 
consolidate  all  of  such  actions 

$  3402,    Parties  to  an  action  in  a  court  of  record. 

[Added  19191,  to  take  effect  September,  1, 1897.]— In  an  action 
in  a  court  of  record  the  following  are  necessary  parties  de- 
fendant : 

1.  All  lienors  having  liens  against  the  same  property  or 
any  part  thereof. 

2.  All  other  persons  having  subsequent  liens  or  claims 
against  the  property,  by  judgment  mortgage  or  otherwise, 
and 

8.  All  persons  appearing  by  the  records  in  the  office  of  the 
county  clerk  or  register  to  be  overseers  of  such  pro|:erty  or 
any  part  thereof.  Every  defendant  who  is  a  lienor  shall, 
by  'answer  in  the  action,  set  forth  his  lien,  or  he  will  be 
deemed  to  have  waived  the  same,  unless  the  lien  is  admitted 
in  the  complaint^  and  not  contested  by  another  defendant. 
Two  or  more  lienors  having  liens  upon  the  same  property 
or  any  part  thereof,  may  join  as  plaintiffs. 

I  8403.  Eqitles  of  lienors  to  be  determined.  [Added 
1897,  to  take  effect  September,  1,  1897.]— The  court  may  ad- 
just  and  determine  the  equities  of  all  the  parties  to  the 
action  and  the  order  of  priority  of  different  liens,  and  deter- 
mine all  issues  raised  by  any  defense  or  counter  claim  in  the 
action. 

§  S404.    Action  in  a  conrt  not  of  record.    [Added  1897/ 

io  take  effect  Septtmbtr  1,  1897.] — if  an  action  to  enforce  a 
mechanic's  lien  against  real  property  is  brought  in  a  court 
not  of  record,  it  shall  be  commenced  by  the  personal  servioe 
upon  the  owner,  anywhere  within  the  state,  of  a  summons 
and  complaint  verified  in  the  same  manner  as  a  complaint 
in  an  action  in  a  court  of  record.  The  complaint  must  set 
forth  substantially  the  facts  contained  in  the  notice  c  f  lien, 
and  the  substance  of  the  agreement  under  which  the  labor  was 
performed  or  the  materials  were  furnished.  The  form  and 
contents  of  the  summons  shall  be  the  same  as  provided  by 
this  code  for  the  commencement  of  an  action  upon  a  con- 
tract in  such  court.  The  summons  must  be  returnable  not 
less  than  twelve  nor  more  than  twenty  days  after  the  date  of 
the  summons,  or,  if  service  is  made  by  publication,  after  the 
day  of  the  last  publication  of  the  summons.  Service  must 
be  made  at  least  eight  days  before  the  return  day. 
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§ft405.    When   personal   senioe  cannot   be  nuuleb 

lAdded  1897,  to  take  ^ed  btpiember  1,  lt$97.]— U  peraoDal 
service  of  the  Baiumons  cannot  be  made  upon  a  defendant 
in  an  action  in  a  court  not  of  record,  by  reason  of  his  ab- 
sence from  the  state,  or  his  concealment  therein,  snch  ser- 
Tice  may  be  made  by  leaving  a  copy  thereof  at  hia  last  place 
of  residenoeand  by  publishing  a  copy  of  the  enmrnons  onoe 
in  each  of  three  saooessiTe  weeks  in  a  newspaper  in  the  city 
or  oonnty  where  the  property  is  situated. 

§  9406.  Froeeedings  on  return  of  BnmmonsiJndgnient 
by  default  [Added  1697,  U>  UUce  effect  tkptmberl,  1897.]— 
At  the  time  and  place  speoilled  in  the  summons  for  the  re- 
turn thereof,  in  a  court  not  of  record,  issue  must  be  joined, 
if  both  parties  appear,  by  the  defendant  filing  with  the 
justice  a  yerifled  answer,  containing  a  general  denial  of  each 
allegation  of  the  complaint,  or  a  specific  denial  of  one  or 
more  of  the  material  allegations  thereof ;  or  any  other 
matter  constituting  a  defense  to  the  lien  or  to  the  claim  upon 
which  it  is  founded.  If  the  defendant  fail  to  appear  on  the 
xetum-day,  on  proof  by  affidavit  of  the  service  of  the  sum- 
mons and  complaint,  judgment  may  be  rendered  for  the 
amount  claimed,  with  costs. 

§  8407.  Issue,  how  tried.  [Added  1897,  to  take  tffedt 
iS0p(em&er  1,  18^7.  j— If  issue  is  joined  in  such  action  in  a 
court  not  of  record,  it  most  be  tried  in  the  same  manner  as 
other  issues  in  such  court,  and  judgment  entered  thereon, 
which  shall  be  enforced,  if  for  the  pluintifE,  in  the  manner 
provided  in  the  following  section.  If  for  the  defendant,  in 
the  same  manner  as  in  an  action  on  contract  in  such  court. 

§  S408.  Executtons.  [^dded  1897,  io  take  effect  Septem- 
ber 1, 1897.] — Execution  mav  be  issued  upon  a  judgment 
obtained  in  an  action  to  enforce  a  meohanio's  lien  against 
real  property  in  a  oourt  not  of  record,  which  shall  direct  the 
o£&cer  to  sell  the  title  and  interest  of  the  owner  in  the 
premises,  upon  which  the  lien  set  forth  in  the  complaint  ex- 
isted at  the  time  of  filing  the  notice  of  lien. 

§  8409.     Appeals  firom  Judgments  in  courts  not  of 

record.  [Added  1897,  to  take  effect  Oepiember  1, 1897.]—An 
appeal  may  be  taken  from  such  judgment  rendered  in  a 
oourt  not  of  record,  according  to  the  provisions  of  this  code 
regulating  appeals  from  judgments  in  actions  on  oontiact  in 
such  courts. 

S  8410.    Transcripts  of  Judgments  In  courts  not  of 

record.  [Added  1897,  to  take  ^ect  September  1,  1897.]— 
When  a  judgment  i^  rendered  in  a  court  nof  of  record,  the 
justice  or  judge  of  the  court  in  which  it  is  tried,  or  other 
person  authorized  to  furnish  transcripts  of  judgments 
therein,  shall  furnish  the  snucessful  party  a  transcript 
thereof,  which  he  mav  file  with  the  derk  of  the  county  with 
whom  the  notice  of  lien  is  filed.  The  filing  of  such  tran- 
script has  the  same  effect  as  the  filing  of  a  transcript  of  any 
Other  judgment  rendered  in  such  courts. 
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I  8411.    Coflto  aad  dtobnrsementEU    [AddedllS97,U>take 

^tet  SqUembtr  1,  1897.]— If  an  aotion  is  brought  to  enforce 
a  meohanic's  lien  against  real  property  in  a  court  of  record, 
the  costs  and  disbnrsements  shall  rest  in  the  discretion  of 
the  coiut^  and  may  be  awarded  to  the  preTailing  party.  The 
judgment  rendered  in  each  an  action  shall  inolade  the 
amoont  of  snch  costs  and  specify  to  whom  and  by  whom  the 
costs  are  to  be  paid.  If  snch  aotion  is  brought  in  a  court 
not  of  reoordi  they  shall  be  the  same  as  allowed  in  oiTil 
actions  in  such  court.  The  expenses  incurred  in  serving  the 
summons  by  pubkoation  may  be  added  to  the  amount  of 
costs  now  allowed  in  such  court. 

§  8412.   Judgment  in  ease  of  failure  to  estabUih  Ueiu 

[Added  1897,  to  take  ^ed  tkpiember  I,  1897.]— If  the  lienor 
shall  fail,  for  any  reason,  to  establish  a  yalid  lien  in  aa 
action  under  the  provisions  of  this  title,  he  may  reoorer 
judgment  therein  for  such  sums  as  are  due  hiui,  or  which 
he  might  recover  in  an  aotion  on  a  contract,  against  any 
party  to  the  action. 

j  8418.  Offer  to  pay  into  eourt.  [Added  1897,  io  iakt 
ffftct  September  1,  18 '7.^ — At  any  time  after  an  action  is 
brought  under  the  provisions  of  this  title,  the  owner  may 
make  and  file  with  the  clerk  with  whom  the  notice  of  lien  is 
filed,  it  in  a  court  of  record,  and  if  iu  a  court  not  of  record, 
with  the  court,  an  offer  to  pay  into  court  the  sum  of  monev 
stated  therein,  and  to  executo  and  deposit  securities  which 
he  may  dencribe,  in  discharge  of  the  lien,  and  serve  upon 
the  plaintiff  a  copy  of  snch  offer.  If  a  written  acceptance  of 
the  offer  is  filed  with  such  clerk,  or  court,  within  ton  days 
after  its  service,  and  a  copy  of  the  acce,.ianue  is  served 
upon  the  party  making  the  c<ffer,  the  court,  upon  proof  of 
such  offer  and  acceptance,  may  make  an  ordt^r,  that  on  de- 
positing with  such  clerk,  or  court,  the  sum  bo  offered,  or  the 
securities  described,  the  lien  shall  be  discharged,  and  that 
the  money  or  securities  deposited  shall  take  the  place  of  the 
property  upon  which  the  lien  existed,  and  shnll  be  subject 
to  uie  lieu.  If  the  offer  is  of  money  only,  the  court,  on 
application  and  notice  to  the  plaintiff  may  make  such  order, 
without  the  acceptance  of  the  offer  by  the  plaintiff.  Money 
or  securities  deposited  upon  the  acceptance  of  an  offer  pur- 
suant to  this  section  shRll  be  held  by  the  clerk  or  the  court 
until  the  final  determination  of  the  action,  including  an 
ap{,eal. 

§  8414.  Preference  over  contractors*  [Added  1897,  to  take 
effect  ISeptember  i,  1897.] — When  a  laborer  or  a  material  man 
shall  perform  labor  or  furnish  materials  for  an  improvement 
of  real  property  for  which  he  is  entitled  to  a  mechanic's  lien, 
the  amount  due  to  him  shall  be  paid  out  of  the  proceeds  of 
the  sale  of  such  proi>erty  under  any  judgment  rendered 
pursuant  to  this  title,  in  the  order  of  priority  of  his  lien,  be- 
fore any  par^  of  snch  proceeds  is  paid  to  a  contractor  or 


BubooDtraotor.  If  seyeral  notices  of  lien  are  filed  for  Hie 
same  claim,  as  where  the  contractor  has  filed  a  notice  ot  lien 
for  the  seryices  of  his  workmen,  and  the  workmen  have  also 
filed  notices  of  liezi,  the  judgment  shall  proTide  for  bat  one 
payment  of  t'le  claim  which  shall  be  paid  to  the  parties  en- 
titled thereto  in  the  order  of  priority.  Payment  Tolnntarilj 
made  upon  any  claim  filed  as  a  lien  shall  not  impair  or 
di  iiiuish  the  lien  of  any  person  except  the  person  to  whom 
the  payment  was  made. 

§  8415«  Judgrment  maj  direct  deliyery  of  property  fai 
Ilea  of  money*  [  AUdtd  1897,  to  take  effect  tiepUmber  1, 1897 .] 
— ^If  the  owner  has  agre^^d  to  deliver  bills,  notes,  securities 
or  other  obi  gations  or  any  other  species  of  property,  in 
payment  of  the  debt  npou  whi(^  the  lien  is  based,  the 
jadgment  may  direct  that  such  snbstitnte  be  delivered  or 
deposited  as  the  court  may  direct,  and  the  property  affected 
by  the  lien  cannot  be  sold,  by  virtae  of  such  judgment,  ex- 
cept in  default  of  the  owner  to  so  deliver  or  depodt  within 
the  time  directed  by  the  ooar^ 

1 84ie.  Judgment  for  4?efldeiiey.  [Add^  1897,  io  take 
^tci  September  I,  1897  ] — If  upon  the  sale  of  the  property 
under  judgment  in  a  court  of  Tcoord  there  is  a  deficiency  of 
proceeds  to  pay  the  vlaintiff^s  claim,  judgment  may  be 
docketed  for  the  deficie  >cy  against  any  person  liable  there- 
for, who  shall  be  adjudged  to  pay  the  same  in  like  manner 
and  With  like  effect  as  in  judgments  for  deficiency  in  fore- 
closure oases. 

§  8417.  Discharge  of  mechanic's  lien,  by  order  of 
court.  \ Added  1897,  io  take  ^eci  S^iember  1,  1897.] -A 
mechanic*  8  lien  on  real  property  may  be  vacated  and  can- 
celled by  an  order  of  n  court  of  record.  Before  such  order 
shall  be  granted  a  notice  shall  be  served  upon  the  lienor, 
either  personally  or  by  leaving  it  at  hi-i  last- known  place  of 
residence,  with  a  person  of  suitable  nge,  with  directions  to 
deliver  it  to  the  Lenor.  Such  notice  shall  require  the  lienor 
to  commence  an  action  to  enforce  the  lien,  within  a  time 
specified  in  the  notice,  not  less  than  thirty  days  from  the 
time  of  service,  or  show  cause  at  a  special  ttrm  of  a  court  of 
record,  or  at  a  county  court,  in  a  county  in  which  the 
property  is  situated,  at  a  time  and  place  specified  therein, 
why  the  notice  of  lien  filed  should  not  be  vacated  and  can- 
celled of  record.  Proof  of  such  service  and  that  the  lienor 
has  not  commenced  the  action  to  foreclose  such  lien,  as 
directed  in  the  notice,  shall  be  made  by  affidavit,  at  the  time 
of  applying  for  such  order. 

§  3418.  Judgments  in  actions  to  foreclose  liens  on 
account  of  public  improvements.  [Added  1897,  io  take  effect 
tkptemher  1,7.897.]  —If,  in  an  action  to  enforce  a  lien  on  ac- 
count of  a  public  improvement,  the  court  finds  that  the  lien 
is  otablished,  it  shcul  render  juilgiuent  directing  the  muni- 
cipal corporation  to  pay  over  to  the  lienors  entitled  thereto 
for  work  done  or  material  furnished  for  such  public  im- 
pr  vement,  and  in  such  order  of  priority  as  the  court  may 
d'Btermine,  to  tho  extent  of  the  sums  totmd  due  the  lienors 
h  ^::i  the  contractors,  so  much  of  the  fun  s  or  mont  y  which 
mt*/  bo  due  from  the  state  or  muix.cipal  corporation  to  the 
contractor,  as  will  satisfy  such  liens,  with  interest  and  costs, 
not  exceeding  the  amount  due  to  the  contractor. 
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TITLE  IV. 
Prooeeatngs  to  enforce  liens  on  vesitts. 


f  8490.  Enforcement  of  Hens  on 
Teasels. 

8431.  Application  for  warrant, 

8423.  UudertaklDg  to  accom- 
pany application. 

3133.  Warrant:  execution  there- 
of. 

3438.  Order  to  show  cause;  con- 
tents; serrloe. 

8434.  Notice  of  service  to  be 
published  and  served. 

8436.  Proceedings  upun  return 
of  oner  to  show  cause. 

8436.  Ord«>r  of  sale. 

8437.  Sale  and  proceeds. 

8438.  Notice  of  the  distribution 
of  the  proceeds  of  sale. 

Liens  for  which  no  war- 
rants are  issued. 
Contested  claims. 


843». 


8480 


I  3431.  Trlsl  of  jssnes  and  ap- 
peal. 

8433.  Distribution  of  proceeds. 

8488.  Bsyment  of  uncontestetA 
claims. 

8484.  Court  majf  invest  pro- 
ceeds :  distribution  of 
surplus.  ' 

8486.  Application    for    a    dis- 

charge of  warrant 
8436.  Undertaking    to    accom- 
pany    application    for 
discharge. 

8487.  Discharge  of  warrant. 
84S8.  Action  on  undertaking. 
8439.  Costs  of  proceed!  ugs. 
3440.  Sheriff  must  return  war- 
rant. 

8441.  Discharge  of  lien  befor» 
Issue  of  warrant. 


§  84 19.  J  ad|f  ment  in  actions  to  foreclose  a  mechanic's 
lien  on  property  of  a  railroad  coi-porutlon.  [  Added  1897, 
to  take  fffect  JSfpiemher  1,  1897.] — If  the  lien  is  for  labor  done 
or  materials  lurnished  for  ajrailrond  corporation,  upon  its 
land,  or  upon  or  for  its  track,  rolling  stock  or  the  appurte- 
nances of  its  railroad,  the  judgment  shall  not  direct  the  sale 
of  any  of  the  real  property  described  in  the  notice  of  the 
lien,  but  when  in  such  case,  a  judgment  is  entered  and 
docketed  with  the  oounty  clerk  of  the  county  where  the 
notice  of  lien  is  filed,  or  a  transcript  thereof  is  filed  and 
docketed  in  any  other  county,  it  shall  be  a  lien  upon  the 
real  property  of  the  railroad  corporation,  against  which  it  is 
obtaioed,  to  the  same  extent,  and  enforcible  in  like  manner 
as  other  judgments  of  courts  of  record  against  such  corpora- 
tion. 

§  3419.*  Enforcement  of  liens  on  yessels.  [Added  1897, 
to  take  effect  Stpttmber  1,  lb97.J — Liens  on  vessels,  created  by 
virtue  of  ^article  two  of  the  lien  law,  and  not  based  npon  a 
maritime  contract,  luay  be  enforced  as  prescribed  in  thii 
title. 

S  8420.  Application  for  warrant.  [Added  1897,  to  takt 
effect  Stptewbir  1,  1897.]— The  lienor  may  make  a  written  ap- 
plication to  a  justice  of  the  supreme  court,  at  chambers,  m 
the  judicial  district  in  which  the  lienor  repides  or  in  a  county 
adjoining  such  district,  for  a  warrant  to  enforce  a  lien  on  a 
vessel  and  to  collect  the  amount  thereof. 

The  application  shall  specify  : 

1.  By  whom  and  when  such  debt  was  contracted  and  for 
what  vessel ;  and  the  name  and  residence  of  the  owner  of 
the  vessel,  if  known. 

2.  The  items  composing  the  debt  and  the  amount  claimed. 

3.  That  the  debt  is  justly  due  the  upplicant  over  and 
above  all  payments  and  just  deductions. 

*  So  In  original. 
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4.  Any  aasignment  or  transfer  of  the  debt  which  may 
hffve  taken  place  since  it  was  contracted. 

6.  When  and  where  the  notice  of  lien  was  filed. 

The  application  shall  be  verified  in  the  same  manner  as  a 
pleading  in  a  court  of  record. 

§8421.  UndeiiAkingioaccoiiiiNuijapplieatioii.  [Added 

1897,<o  take  t(/ecl  beptembtr  1, 1897.]— 6nch  application  shall 
be  accompanied  by  an  nndertaknin^  in  the  sum  of  at  least  one 
hundred  dollars,  to  be  approved  by  8a<^  josticeand  filed  in 
the  office  of  the  clerk  of  the  county  where  the  notice  of 
lien  is  filed,  with  at  least  one  surety,  who  shall  be  a  resident 
and  freeholder  within  the  state,  to  the  effect  that  if  it  is  finally 
adjudged  that  the  applicant  was  not  entitled  to  the  warrant, 
he  will  pay  all  costs  which  may  be  awarded  against  him,  not 
exceeding  the  amonnt  specified  in  the  under&king,  and  any 
damages  snst^iined  by  reason  of  the  seizure  of  the  vessel 
under  suoh  warrant,  not  to  exceed  fifty  dollars. 

§  8422.  Warrant ;  execution  thereof.  [Added  1897,  to 
fake  effect  September  1, 1897.]— Thereupon,  such  justice  shall 
issue  a  warrant  to  the  sheriff  of  the  county  where  such  ves- 
sel may  be,  ct,  genernlly  to  the  sheriff  of  any  county,  sped, 
tying  the  amount  of  the  claim,  and  the  names  of  the  persons 
making  the  claim  and  commanding  him  to  seize  and  safely 
keep  such  ship  or  vessel,  her  tackle,  apparel  and  fumitnre, 
to  satisfy  such  claim,  if  established  to  be  a  lien  upon  the 
vessel  according  to  law,  «nd  within  ten  days  after  the  seiznre 
to  make  return  of  his  proceedings  tinder  the  warrant  to  such 
justice.  The  sheriff  snail  forthwith  execute  such  warrant, 
and  keep  the  vessel,  her  tackle,  apparel  and  furniture  to  be 
disposed  of  according  to  law.  In  his  return  the  sheriff  shall 
state  also  whether  he  has  seized  such  vessel  by  virtue  of  any 
other  warrant,  and  if  so,  in  whose  behalf  and  for  what  sum 
such  wnrrnnt  was  issued  and  the  time  of  its  receipt  by  him. 

§8428.    Order  to  show  cause  |  contents :' gerrlce. 

[Added  1897,  to  take  'ffut  Sq>Umber  1, 1897.]-At  the  time 
of  issuing  such  warrant  the  justice  sh  11  grant  an  order  to 
show  cause,  why  the  vessel  seized  by  virtue  of  f  nch  warrant 
should  not  be  sold  to  satisfy  the  lien  specified  in  the  ap- 

Slication.  Such  order  sha  1 1  be  returnable  n ot  leps  than  eight 
ays  after  the  service  thereof,  as  required  in  this  section, 
before  the  justice  and  at  the  time  and  place  mentioned 
therein.  It  shall  be  directed  to  the  ma«>ter  or  other  person 
in  charge  of  the  vessel  seized  and  to  the  owner  and  eon- 
si^ee  thereof,  if  known.  A  copy  of  such  order  and  the  ap- 
plication for  the  warrant  shall  be  served  personally  upon 
the  master  or  other  person  in  charge  of  such  vessel  at  the 
time  of -the  execution  of  such  warrant ;  i  nd  personally  upon 
the  owner  and  consignee  of  such  vessel  if  a  resident  of  the 
state,  or  if  not  a  resident  of  the  state,  by  mail  addressed  to 
F.noh  owner  or  consignee  at  his  last  known  place  of  resi- 
dence, within  ten  days  after  the  execution  of  such  warrant. 
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S  3424.  Notice  of  serrlce  to  be  publinhed  an  I  serred. 

[Added  1897,  to  takr  ffftct  ISepUmber  1,  1897.]  —Within  three 
days  after  the  issne  of  the  warrant,  the  applicant  shall  cause 
a  notice  to  be  published  once  in  each  week  for  two  con- 
secutive weeks,  in  a  newspaper  pubHshcl  in  the  county 
where  the  Tessel  was  seized,  stating  the  issuance  of  the  war- 
rant, the  date  thereof,  the  amount  of  the  claim  spe  ified 
therein,  the  name  of  the  applicant^  and  the  time  and  place 
of  the  /return  of  the  order  to  show  cause  granted  as  pre* 
scribed  in  this  title.  If  the  yessel  seized  is  used  to  narigate 
any  of  the  canals  or  lakes  of  the  state,  a  copy  of  such  notice 
shall  be  Rerred  personally,  or  by  mail,  within  ten  days  after 
the  firdt  publication,  upon  all  persons  who  have  filed  claims 
or  liens  against  such  vessel,  by  mortgage  or  otberwise  in  the 
office  of  the  comptroller  of  the  state. 

§  8425.  ProoeediniTB  upon  return  of  order  to  sliow 
eaase.  [Added  1897,  to  take  effect  tiepiemher  I,  1897  ]~At  the 
time  and  place  mentioned  in  the  order  to  show  cause,  the 
master  or  other  person  in  charge  of  such  vessel,  the  owner 
or  consignee  thereof  or  any  other  person  interested  therein, 
may  apply  and  contest  the  claim  of  the  lienor  as  contained 
in  the  application  for  a  warrant,  by  filing  with  the  justice 
an  affidavit  controverting  any  materinl  allegation  contained 
in  tbe  notice  of  li^^n  or  the  application  of  the  lienor.  The 
issue  so  raised  shall  be  tried  as  are  other  issues  in  a  court  of 
record,  without  a  jury,  before  the  justice  granting  the  order 
at  a  time  to  be  flxeJ  by  him,  or  they  may  be  referred  by  him 
to  a  referee,  to  be  heard  and  determined. 

§  8  ^26.  Order  of  sale.  [Added  1897,  to  take  effect  Sep^ 
Umbtr  1,  1897:] — An  order  may  be  made  by  the  justice  be- 
fore whom  the  order  to  show  cause  was  returnable,  for  the 
sale  of  the  vessel,  her  tackle,  apparel  and  furniture  in  the 
following  cases : 

1.  In  case  the  master,  owuerj  consignee  or  other  person 
interested  in  the  vessel  does  not  appear  upon  the  return  day 
and  contest  the  claim  of  the  lienor,  and  proof  is  made  of 
the  service  of  the  order  to  show  cause  and  the  application 
and  of  the  publication  of  the  notice  and  the  service  thereof, 
as  required  in  this  title,  and  due  proof  is  made  of  the  valid- 
ity and  amount  of  such  claim  ; 

2.  In  case  a  trial  is  had  of  the  issues  raised,  and  it  is  de- 
termined that  the  Uen  is  valid  and  the  amount  claimed  by 
the  lienor  or  some  part  thereof  is  due. 

Such  order  shall  direct  the  sheriff  who  seized  the  vessel  to 
sell  the  same  and  her  tackle,  apparel  and  furniture,  to  satisfy 
the  liens  established  on  the  hearing,  and  pay  the  costs  and 
expenses  necessarily  incurred  in  the  proceedings  as  pre- 
scribed in  this  title.  The  rights  of  mortagees  whose  mort- 
gages have  been  filed  according  to  law,  prior  to  the  filing 
of  the  notice  of  lien,  on  account  of  which  the  order  of  sale 
is  granted,  shall  not  be  affected  by  the  sale  of  such  vessel 
pursuant  to  such  order. 


r 
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§  8427 .  Sale  aad  proceeds.  [Added,  1897.  to  take  fffet 
September  1,  lc$97.] — Within  ten  days  after  the  receipt  of  the 
order  of  tmle,  the  sheriff,  unless  the  order  be  sooner  vacated 
or  theli  n  discharged ,  shall  sell  the  vessel  seized,  her  tackle, 
apparel  and  f  urnitare,  npon  notice,  and  in  the  manner  pie* 
scribed  by  law  for  the  sale  of  personalproperty  npon  execu- 
tion issued  out  of  a  court  of  record.  He  snail  make  a  return 
,  to  the  justice  granting  the  order,  of  his  proceedings  there- 
under, and  shall,  after  deducting  his  fees  and  expenses  in 
seizing,  preserving,  watching  and  selling  t)ie  vessci,  pay  In- 
to court  the  remaining  proceeds  of  the  sale. 

§  8428.    Notice  of  the  dlstribntlon  of  the  proceeds  of 

ftale.  [Added  1897,  to  take  effect  :<eptemberl,  1897.]— The 
ju:itice  granting  the  order  of  sale,  upon  receiving  such  pro- 
ceeds, shall  order  a  notice  to  be  published  once  a  week  for 
three  successive  weeks  in  the  same  news;  aper  in  which  the 
notice  of  seizure  was  published,  requiring  all  persons  hav  na 
liens  upon  the  vessel  under  article  two  of  the  lien  law,  and 
the  master,  owner,  agent  or  consignee  thereof,  and  all  other 
persons  interested  therein,  to  appear  before  him,  or  a  re  eree 
appointed  by  him,  at  the  time  and  place  spedfl.d  in  such 
notice,  not  less  than  tliirty  nor  more  than  forty  days  from 
the  first  publication  thereof,  to  attend  a  distribution  of  such 
proceeds.  Such  justice  may  appoint  a  referee  to  make  such 
distribution. 

§  8429.    Liens  for  which  no  warrants  are  issned. 

[Added  1897,  to  take  effect  iSepiember  1, 1897.]— A  person  who 
has  a  lien  under  artide  two  of  the  lien  law,  against  the  vts- 
sel  so  sold,  tind  has  made  no  application  for  a  warrant 
thereon,  may  present  to  and  file  with  the  ju<^tice  or  referee 
at  the  time  and  place  specified  in  ihe  notice  of  distribution 
of  such  proceeds,  a  verified  statement  ol  the  facts  and  al- 
legations required  to  be  stated  in  the  application  for  a  war- 
rant. And  thereupon  such  lien  shall  be  determined,  with 
the  same  effect  as  ^if  a  warrant  had  been  issued  to  enforce 
such  lien. 

§  8480.  Contested  claims.  [Added  1897,  to  take  ^ed 
SepU-ndxr  1,  1897.] — The  master,  owner,  agent  or  consignee 
of  the  vessel,  or  any  person  having  an  interest  in  the  pro- 
ceeds  before  final  distribution  thereof,  may  contest  any 
claim  made  agninst  the  vessel  or  its  proceeds,  bv  filing  with 
such  justice  a  written  answer,  verified  as  a  pleading  in  a 
court  of  record,  designating  the  claims  contested  and  con- 
troverting any  material  allegation  of  the  notire  of  lien,  ap- 
plication for  A  warrant  or  statement  of  lien,  and  setting  np 
any  other  matter  in  defense  thereto.  A  copy  of  such  answer 
shall  be  served  within  five  days  from  such  filing,  upon  the 
perFon  whose  claim  is  contested,  or  bis  attorney. 

If  the  answer  does  not  contain  any  matter  of  defense  to 
the  el  lim,  it  may  be  stricken  out  on  motion  of  any  person 
who  has  filed  a  notice  of  lien  against  the  vessel. 
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§  8481.    Trial  of  issnes  imd  apiteaL    [Added  1897,  to 

take  efjeel  September  1,  1897.] — ^The  iasnes  raised  by  aoy  snoh 
answer  shall  be  tried  in  the  sume  manner  as  Issaes  are  tried 
in  a  oonrt  of  record  without  a  jary,  before  sndi  justice  at 
a  time  and  place  to  be  fixed  by  him,  or  they  may  be  referred 
by  snch  juRtioe  to  a  referee,  to  hear  and  determine.  An  ap- 
peal mny  be  taken  from  the  decision  of  snch  Jnstioe  or 
referee  as  in  a  civil  action  in  a  oonrt  of  record.  On  snoh 
appeal  the  decision  npon  the  law  and  the  facts,  may  be  re- 
versed, modified  or  a  new  trial  ordered.  Costs,  npon  appeal, 
shall  be  allowed,  as  in  the  opse  of  an  appeal  from  a  judgment  in 
a  court  of  record,  and  judgment  may  be  rendered  therefor. 

§  8482.  Dlstrlbniion  of  prooeedg.  [Added  1897,  to  take 
effect  September  1,  1897.]  —Upon  the  determination  of  all  tha 
oltiims  presented,  the  justice  or  referee  shall  make  an  order 
of  distribution  of  the  proceeds.  The  order  shall  direct  the 
payment  of  the  claims  found  to  be  subsisting  liens  npon 
such  vessel  or  proceeds,  with  all  costs,  expenses  and  allow- 
anoes,  in  the  order  of  the  priority  of  filing  the  notioesof  suoh 
liens,  as  provided  in  article  two  of  the  lien  law.  Such  oosts, 
expenses  and  allowances  shall  be  in  the  discretion  of  the 
justice,  except  as  otherwise  provided  in  this  title. 

§  3481.  Payment  of  nnoontested  claims.  [  Added  1897, 
to  take  effect  September,  1,  1897.]— Any  uncontested  claims, 
entitled  to  priority  of  payment  over  the  claims  which  are 
contested,  shall,  on  motion  of  the  parties  interests  1,  bepidd 
with  costs,  in  the  order  of  their  respective  priorities,  without 
awaiting  the  determination  of  such  contest*.  If  at  any  time 
it  is  made  to  appear  that  after  the  payment  of  all  prior  un- 
contested claims  and  their  respective  costs,  and  after  .de* 
ducting  an  amount  sufficient  to  pay  all  prior  contested 
claims  and  costs,  that  there  remains  a  surplus  of  proceed! 
applicable  to  tJxe  payment  of  any  subsequent  uncontested 
claims  such  claims  may  on  notice  to  all  the  parties  in- 
terested be  paid  out  of  the  surplus  with  costs,  without 
awaiting  the  determination  of  such  contest. 

I  8484.  Dlstribntioii  of  snrplas.  [Add^  1897,  to  take 
f^ed  September  1,  1897.J— If  upon  payment  of  all  claims 
established  as  liens  against  the  vessel  from  the  proceeds  of 
its  sale,  a  surplus  remains,  it  may  be  distributed  by  the 
court  to  the  persons  entitled  thereto,  after  a  hearing  and  the 
publication  of  a  notice  by  the  applicants  for  the  name  time 
and  in  the  same  manner  ns  tbe  notice  of  seizure  is  required 
by  this  title  to  be  published.  Suoh  notice  shall  specify  the 
amount  of  the  surplus  proceeds,  the  names  of  the  persons 
applying  therefor,  the  name  of  the  vessel  from  the  sule  of 
which  the  same  arose,  the  date  of  the  sale  and  the  time  and 
place  when  the  hearing  will  be  held  and  the  distribu'ion  of 
the  surplus  made. 

§  848d«    Application  for  a  discbarge    of  warrant. 

[Added  1897,  to  take  effect  September  1,  1897.]— The  owner, 
consignee,  agent  or  master  of  any  vessel  so  seized,  or  any 
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person  intereBied  therein,  may  at  any  time  before  the  sale  of 
the  yeseel  under  this  title,  apply  in  person  or  by  attorney  to 
the  jnstice  issning  the  warrant,  on  at  least  one  day's  notice 
to  the  lienor  or  his  attorney,  for  an  order  discharging  the 
same  on  giying  an  undertaking  therefor.  Such  notice  shall 
spedf  y  the  names,  places  of  residence  and  places  of  bnsioess 
of  the  proposed  sureties  upon  such  undertaking. 

§843<L    Undertaking  to  aeeompnny  applleaUon  for 

dlMharg^.  [Add$d  1897,  to  take  ^/ed  S^anber  1,  1897.]- 
The  application  shall  be  accompanied  by  an  undertaking  to 
the  lienor  executed  by  at  least  two  sureties  in  a  sum  at  least 
twice  the  amount  specified  in  the  warranti  to  the  effect  that 
the  person  making  the  application  for  the  discharge  of  the 
vessel  will  pay  the  amount  of  all  daims  and  demands  which 
shall  be  established  to  be  due  to  the  person  in  whose  behalf 
t  le  warrant  was  issued,  and  to  have  been  a  subsisting  lisn 
on  the  vessel  at  the  time  of  its  issue.  The  undertakiog  when 
found  sufficient,  must  be  approved  by  the  justice  to  whom 
the  application  is  made  as  to  the  sufficiency  of  the  sureties, 
and  tne  lienor  may  examine  the  sureties  as  to  their  suffi. 
oienoy  at  suoh  time  and  places  as  may  be  fixed  by  such 
justice. 

§  8487*  DigchaiYe  of  warrant  [Addsd  1897,  to  take 
effed  September  1, 1897.]  —When  such  undertaking  shall  have 
been  executed,  approved  and  delivered  to  the  lienor  and  the 
taxed  fees  of  the  sheriff  upon  the  seizure  and  detention  of 
the  vessel  have  been  paid,  the  justice  shall  make  an  order 
discharging  the  warrant,  and  no  further  proceedings  against 
the  vessel  seized  shall  be  had  under  this  article  founded 
upon  any  demand  secured  by  such  undertaking. 

§  8488.  Iction  on  undertaking.— [/f(fd«d  1897.  to  take 
ffftd  Stjiiember  1,  1897.]— The  undertaking  may  be  prose- 
cuted  by  action  in  any  court  having  jurisdiction  thereof,  at 
any  time  within  three  months  after  its  delivery,  but  not 
afterward.  If,  in  such  action  it  is  found  that  any  sum  is 
due  the  plaintiff  which  was  a  subsisting  lien  upon  the  vessel 
at  the  time  the  notice  of  lien  was  filed,  the  plaintiff  shall  have 
judgment  for  the  recovery  of  the  same  with  the  costs  and 
disbursements  of  the  action  and  the  costs  of  the  proceedings 
for  the  seizing  of  the  vessel  and  shall  have  execution  there- 
for. If  it  is  found  in  such  action  that  no  such  lien  existed, 
judgment  shall  be  rendered  against  the  plaintiff  for  the  costs 
and  disbursements  of  tJae  action  and  the  costs  of  the  pro- 
ceedings, including  the  amount  paid  the  sheriff  in  the  dis- 
charge of  the  vessel  from  the  warrant. 

§  8489.  Costs  of  proceedings.  [Added  1897.  to  take rfftd 
Septentbr  h  1897.] — The  costs  of  the  proceedings  in  addition 
to  the  diBb(*rsements  bhaU  be  :  For  filing  noti<^e  of  lien,  two 
dollars.  For  applying  for  and  procuring  a  warrant  if  the 
lion  is  fifty  dolbtrs  or  under,  ten  dollars ;  if  the  Hen  exceeds 
fifty  dollars  and  is  Bot  more  than  two  hundred  and  fif^ 
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dollars,  twenty  dollars ;  if  the  lien  exceeds  two  hnndrtd 
and  fifty  dollars,  and  is  not  more  than  one  thousand  dollars 
thttty  dollars ;  if  the  lien  exceeds  onethoasand  dollars,  fortr 
dollars.  For  atteDdiog  proceedings  upon  the  i  ischaree  of 
the  warront  on  the  exeontion  of  an  nnderlaking,  ten  doUais 
The  sheriff  shall  be  entitled  in  any  such  pficeedingrto 
the  foUowing  fees  and  expenses  :  For  serying  wsrrantone 
dollar.  For  return  of  the  same,  one  dollar.  The^es^ 
sums  paid  by  him  for  the  expense  of  keeping  thtv3U 
custody,  not  exceeding  two  doUars  and  dfty  cents  foTeach 
day.  The  sheriff  shall  not  receire  any  other  or  greLt^J  sums 
for  any  serrice  rendered  by  him  in  any  prooL*dS?und« 
™/.S'i*'  ""^  "'^  i***  ^^  ""°^*"*  e.pe/se  of  ons..^  of  ?h J 
I^f    aK"  °'°"  *^"*  one  warrant  at  the  same  time     All 

t^MlS"?'K'"S?*^'"'.'?  ***."  ''^*"  be  verified  by  aiBdarit 
and  adjusted  by  the  justices  Usuing  the  warrant.       *"""" 

§8440.  Sheriff  most  return  warnuit.  ■  \  Addtdi  ftvr  <» 
take  effect  Sepimber  1,  J897.J-A  sheriffTwiomTwSLI 
may  Kaye  been  deliyered  pursuant  to  the  provisToSs  ^U 
title,  may  be  compelled  by  an  order  made  by  the  justiM 

thereon  and  pay  oyer  moneys  in  his  hands,  and  to  take  X 
necessary  steps  for  the  safety  of  the  yeasel  pnrsuaiTTo  ^y 
order  for  that  purpose.    Obedience  to  such  order  may  betSi 
^^yt^^^S^^t^^^  sheriff  on  the  a^KtS: 

warrant  has  been  issued  to  enforce  the  same,  any  person  in- 
terested  in  the  y^sel,  may  apply  to  any  justice  <rftte 
!,°P/:rt?°"^i.''"i~?  to  discharge  the  lien  upoi  giWns  m 
nndertuking  therefor  to  the  lienor.  The  aopTicatton  siS 
be  m  writing,  and  shall  sfc.te  the  amount  of  iKn  olaimtd 
and  the  grounds  of  the  defense  thereto,  and  the  namls  of 
fte  persons  proposed  as  sureties  OD  soch  undertakWe  wilh 
their  respectiye  residences  and  places  of  business  IJpoS 
pre^enling  such  application  with  proof  that  a  coplthe^? 
with  at  least  flye  days'  noti.  e  of  tLe  time  and  ^Se  of^ 
s»nting  the  same,  has  been  served  upon  the^H^nor  and! 
justice  may  rf  no  just  cause  be  shown  i,,  opposition  ttewto 
authorize  the  execution  of  such  undertaking,  which  shtJl  be 

^^^tr.TnnH*'*'  V  ""dertaking  requi/^  in  this  article 
upon  the  application  to  discharge  a  warrant,  and  an  actkm 
may  be  brought  thereon  in  like  manner.  At  the  time  Sf  the 
presentation  of  such  application  the  sureties  proposed  in 
such  undertaking  shall  jusUfy  before  such  justice.  WieS 
such   undertaking   has  been  executed  and^  approyed    b? 

direct  ttie  clerk  with  whom  the  notice  of  liei  is  filed  to 
up"S  suchTssT  '^'""*"*'  '^^  "  ■*""  "«•«  *«  »>«  M« 
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Note  to  8  8441.  The  foregoing  prorisionB  are  added  by  virtiie  of 
Ch.  419.  Laws  of  1897.  |8  3,  4  and  6  of  eald  act  provide  aa  followi : 
I  3.  The  laws  enamerated  tn  the  schedule  hereto  annexed  are  repeated. 
Bach  repeal  shall  notrevive  a  law  repealed  by  any  law  hereby  repealed, 
bat  shaJl  include  all  laws  amendatory  ot  the  laws  hereby  repealed. 

(  4.  The  repeal  of  a  law  or  any  part  of  it,  specified  la  the  annexed 
schedule,  shall  not  affect  or  impair  any  act  dore  or  right  accruing,  ac- 
craed  or  acquired  under  or  by  virtne  of  the  laws  so  repealed,  but  the 
same  may  be  asserted,  enforced  or  prosecuted  as  fully  and  to  the  same 
extent  as  if  such  laws  had  not  been  repealed.  And  aU  actionsand  pro- 
ceedings commenced  under  or  by  virtue  of  any  provision  of  a  lawr, 
so  repealed,  and  pending  immediately  prior  to  the  taking  effect  of 
this  act,  may  be  prosecuted  and  defended  to  final  effect  In  the  same 
manner  as  they  might  if  such  provisions  were  not  repealed. 

I  6  This  act  shall  take  effect  September  first,  eighteen  hundred  and 
ninety-seven. 

SCHEDULE  OF  LAWS  REPEALED. 

Xiawiof   Chapter.  Sections.  Subject 

vessels. 
1862. . .    482 .. .    All  except  |S  1,    EDforoement  of  liens  on 

2,  O)  27)  o3 . 
1863...    422...     1 Amends  L.  1862,  ch.  488, 

§7. 
1875 ...    392 .. .    3,  4 Enforcement  of  meohan* 

ics'  liens  on  railroad. 
1878. . .    315 .. .    6,  7, 8, 9, 10, 11,    Enforcement     of      me- 

12 chanios'  liens  on  ae- 

connt  of  pnblio  im« 

proTement. 
1873...    834...     2 Amends  L.  1862,  oh.  482 

go. 

1880 ...    440 .. .    6, 6, 7,  8,  9, 10. .    Enforcement  of  Uens  on 

oil  wells. 
1885 ...    342 .. .    All  except  §§  1,    Enf orc<>meDt  of  mecban- 

2,  3,  4,    6,  6,        ics'  liens  on  real  prop- 
24,25.  erty. 

1891 ...     265 .. .     6,  7,  8,  9 Anaends  L.  1878,  cb.  315. 

1892. . .     629 .. .     6.  7,  8.  9 Amends  L.  1878,  cb.  315. 

1895...     673...    AU Amends  L.  1885,  eh.  342, 

20.. 
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ABAin>onnRfV  or  GlauC-*  Bsonoirs 

in  replevin  action ••• .....  1719 

▲BATSiinrr  or  Aotiom-^ 

action :  when  not  to  abate 756 

1>ro(»eding8  upon  transfer  of  tntereat,  or  devolntlon  of  liability 766 

d.;  when  sole  party  dies  and  action  anrviTes 767 

id.;  when  one  of  eeveral  parties  dies 768 

id. ;  when  part  of  cause  of  action  Barrives 769, 760 

when  conrt  may  order  action  abated 761 

special  cases  excepted 782 

death  of  party  after  verdict,  etc 768 

action  for  a  wrong  not  to  abate  after  verdict,  etc. 764 

noyerdict,etc.,  can  be  taken  after  a  party*s  death 766 

death,  etc.,  of  public  officer  or  tmstee 766 

ejectment  soit,  abatement  in 1681 

replevin  action,  abatement  and  revival  of 17B6 

abatement  not  effected  by  death  of  executor  or  administrator 1Bi9 

proceeding  to  change  name  does  not  effect  abatement..... 9417 

ASBRKVIATIONS'- 

authorixed 91 

Absbnox^ 

deeignatlon  of  person  to  serve  snnunons  upon,  daring 490 

presamption  of  death  arising  from,  continnJed 841 

Absxntxb— 

temporary  administration  upon  estate  of 9668, 967V 

Kuaidian  for  absent  Infant  defendant 476 

AaeiTiucT  Compamixb— 

searches  made  by,  when  taxable  as  disbursements. 6256 

AOCOUBT— 

howpleaded;  bill  of  portlciilars 681 

AcwoBimKO— 

by  committee  of  Incompetent  person  to  be  filed  annually 9849 

ACCOIINTINO  IN  SURROOATB'S  COUBT^ 

decree  on  jucMcial  settlement,  what  to  contain 9551 

costs  upon  ttccoantiiigs 8661 

additional  allowance 8VS9 

eompelling  accounting  from  party  whose  letters  have  been  revoked....  2606 
deceased  executor,  administrator,  guardian  or  testamentary  tmetee;  ao- 

counting  by    executor  of 9606 

aooonnting  on  application  of  executor  or  administrator  for  revocation  of 

letters 2689. 2r») 

intermediate  account  defined 251 4 

^udicialisettlemeut defined  '  2514 

testamentary  trustee;  accounting  by 2^02,2811 

guardian;  when  ward  or  successor  may  require  accounting  In  case   of 

revoked  letters 2B37 

guardian;  accountings  by  In  general... 2842,28>'>0 

"          "                    testamf^ntary  gnxrdlan 2856 

petition  to  compel  payment  of  debt  or  legacy;  hearinR;  decree 2722 

decree  for  payment  of  debt  or  lefmcy  on  giving  security 2723 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

intermediate  accounting 2726 

judicial  settlement  of  sccount;  when  may  be  required 2726 

citation;  order  to  account  and  proceedings  thereon 2727 

executor's   petition  for  judicial  settlement,   citation   and  bearing. .. .  2728 

affidavit  to  account:  vouchers;  examination  of  accounting  party 2729 

commissionsof  executor  or  administrator 2730 

determin«tion  of  claims  by  surrogate;  suspension  of  statute  of  limita- 
tions   nn 

distribution;  order  of 2739 

advancements • • •••• 9733 

married  women;  estate  of .• • •••••••••  9784 
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AoooTTHTiire  nr  Svkbooatb's  Cown—canHmied.  nonom 

effect  of  Jndlcial  settlement  o  f  account tT4St 

decree  for  payment  anddistribiitlon ; 2748 

id.;  when  epeciiic  property  may  be  deliTered ...•  S744 

id.;  when  money  may  oe  retained 8745 

id.;  share  of  infant 2746 

legacy,  etc.,  to  unknown  person  to  be  paid  into  State  treasury' 2747 

when  legacy,  etc.,  to  be  paid  to  coonty  treasurer 8748 

AOKNOWLBDOXBNTS— 

Justices  of  city  .court  of  New  York,  may  take 898 

to  take  action  out  of  statute  of  limitations  886 

of  deed;  wbenenlitled  to  be  received  in  evidence 985 

proof:  when  may  be  rebutted 888 

what  Instrument  may  be  acknowledged  and  thereupon  read  in  evidence. . .  087 

fees  for  acknowledgments.... ft!96 

AonoN~ 

defined 88S8 

refers  in  code  to  civil  action 88j8 

division  into  civil  and  criminal 8885 

criminal  acdon  defined 8888 

civUaction            »♦      8837 

Sarties  to  civil  action  defined 8888 

istinction  between  action  at  law  and  in  equitv  abolished 8839 

not  discontinued  by  vacancy  or  change  in  Judge 25 

id. ;  by  adjournment  or  failure  to  hold  court 44 

time  to  commence  cannot  be  extended 784 

preference  of  on  calendar 791 

when  deemed  commenced 898-407 

by  all  united  in  interest 448 

severance  of  action 51 1 

when  counterclaim  deemed  an  action  for  trial  of  Issues 974 

place  of  trial 988-991 

submission  of  controversy  without  action 1379-1281 

civil  and  criminal  actions  not  mereed 18B9 

transferee  of  cause  of  action,  suit  oy.  ...,.,,..,«,«*.**t.fft«i. •!••••••••>■•  1908 

abatement,  see  Abatbicemt  oi*  Actioic. 

AOTXOM  VOS  PXBSONAI.  lHJVBa& 

testimony  of  hospital  physician  or  surgeon  may  be  taken  before  referee.  888 
JLonoN  TO  BlCOVXB  Cbattbi^^ 
See  Replevin. 

AllDITIONAL  AlLOWAKOE— 

to  executor  on  accountings  in  surrogate's  court 2582 

on  sale  of  real  estate 2S88 

to  plaintiff  in  foreclosure  and  otheractions 8S:i9 

to  either  party  in  diiBcult  cases 8258 

limitof  allowances 8S64 

how  computed 88BK 

Additional  Costs —  

do  not  follow  additional  or  increased  damages 88^ 

Additional  Cobts  in  Justices'  Courts 8079 

in  city  of  Brooklyn. 8129»8180 

Additional  Parties— 

when  court  may  direct  bringing  in 4S9 

Adjournments  Gbnerallt 84-45 

costs  upon 8856 

See  Courts.  

Abjournment  m  Justices*  Courts 8959-2908,  2968 

costs  upon  In  Justices'  courts  in  Brooklyn 8188 

ADMIN'STRATIOM-^ 

"letters of  administration'*  defined  with  reference  to  chapter  on  sur- 

rcMnte's  courts 2514 

with  wifl  annexed 8648-S848. 

srant  of  letters 2680  <882 

Bee  alno  AccouNrrNos  in  Surrogates'  Courts  ;  Lsttxbs  or  ADxansTSA- 
Tioy,  Subbooatss'  Courts. 
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jf  DMiM  wnuTOB—  8Bon<mi 

ezacation  acaiiiBt  proper^  m  DAndfl  of 1871 

action  by  or  agaiiut  ezecator  or  administrator 1814-18M 

'>at']  of,  before  iseuanceof  letten •. 20M 

deposit  of  secnrities  to  reduce  penalty  of  bond 850ft 

vhen  decree  directing  payment  to  creditor,  etc. ;  evidence  of  assets  .......  SBBA 

liability  of,  for  money  or  proper^  received 8686 

removal  of,  for  failure  to  give  new  bond 2CO0 

suirrosate  may  direct  custody  or  deposit  of  money  on  disagreement  of  co- 

aaminietrator 900S 

accounting  by  successor  of  deceased 8606 

action  upon  bond  of,  upon  return  of  execution 8607 

successor  may  prosecute  official  bond 8608 

action  on  official  bond  when  no  successor  appointed 8600 

liabilty  of  person  unauthorized  to  act  as 2706 

proceedings  to  discover  property  withheld 2707 

"         order;  servloe  of  citation;  officers  who  may  act 

in  surrogate's  absence 2708 

"         ezaminaticn  snd  decree 270^ 

"         security  to  prevent  decree 2710 

*'         warrant  to  seize  property....     2710 

inveutory ;  appointment  of  appraisers  and  appraisal 271 1 

"          assets:  what  to  be  deemed 2712 

'*          exemption  for  widow  and  children 2713 

*'          contents  of  inventory 2714 

«          returnof 2715 

"          return  of,  how  compelled 2716 

■ale  of  personal  propesty 2717 

debts;  ascertainment  of...... 2718 

'*      payment 2721 

*'      petition  to  compel  payment. 2722 

*'      decree  for  payment  on  giving  security 2723 

exempt  property ;  proceediogs  for  neglect  to  set  apart 2724 

commissions  of  ■ 273U 

okaims  for  or  against  may  be  det.  rmined  upon  acconuting 2789 

effect  of  statute  of  limitations  upon  claims  of 8740 

may  sue  in  Justices*  courts 8885 

Bee  also  Exbcutob. 

ADXiBsroN  or  Obnuti?bnw>b  op  Va'per-^ 

when  may  be  demanded.    Refusal 786 

As>  QiroD  DAMinnf— 

writ  of  assessment  of  damages  substituted  for. 1901 

ASULTIERT— > 

See  DivoiKOi. 
Advancbmknts  bt  Dkcxdbkt 2788 

AdVKBSS    PoSSEIiSIOK—  t 

Bee  LiviTATioM  or  Action. 
AnvsBTisniG — 

nodce  of  sale  In  actions  affecting  real  property ••« • 1678 

foreclosure  of  mortgage  by • 3887,2409 

disbursements  allowed  for  publication.. ..••••.    8817 

fordaima  against  decedent »••••.    2718 

Atfidavit—  _^ ._ 

defined 8848 

disregard  of  defects  in 72S 

of  printer  or  publisher ;  when  may  be  read  In  evidence .  M6 

ex  parte,  when  evidence  in  Justices'  courts 80U4 

AlTIBllATIOKS— 

Bee  Oaths  and  Affibxatioks. 

Aqk-^ 

judge  of  court  of  record  to  file  oertiflcate  of M 

AaXD  AND  IlTFIJlM  WiTNXSS— 

testimony  of,  see  Deposition 

(•  how  taken  in  fcurrogate's  courts 8880,8540 

Ao»nt—  g^^ 

return  by,  of  commission WJ 

**       wh?re  agent  sick  or  dead t      806 

when  makeaffida^t  for  replevin 1718 

Bee  also  Vsrijioaticn. 
AiAAHT  County— 

JaU  liberties  for -iLU  ^U*; -^ii.  J£ 

Auuht;  JviTiCBs' Corsxa  ov 8807-8811,  WW  w» 
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AxBANT  Law  Schooi/^  ^aonan 

exemptions  in  f»¥or  of  gndiutes  of ,  .      ...  58 

Alixn — 

not  entiaed  to  jury  oompoMd  partly  of  alleiu 1190 

AUMOKT^ 

in  divorce  and  raparatlon 1 709 

htubaod  may  be  reqmred  to  dye  seciirlty  for 1778 

eeqaeatration  on  failare  to  give 1778 

paymentenforceable  by  contempt  proceedinge , 1778 

Allowamcbs — 

how  compnted 890 

additional  to  plaintiff  in  foreclosure  and  other  actions 8859 

^*        to  either  party  in  difficult  cases 8S53 

limit  of  allowances 

Allow  jLMOB  in  Surbooatk^s  Court— 

to  executor,  etc.,  on  accountings 

on  sale  of  real  estate 2BQ8 

AXBNDMBNT — 

after  decision  of  donnrrer 497 

of  course 512 

amended  pleading  to  be  served  ;  answer  thereto 548 

by  the  court  at  any  stage 723 

relief  against  Judgment,  etc.,  within  what  time 724 

amendment  of  returns  by  officers,  etc 725 

lost  papers  ;  how  supplied 728 

order  of  court ;  when  necessary  to  amend . .     727 

disregard  of  defects  in  affidavits ^-28 

undertaking,  etc. ;  when  sufficient \ 729 

id. ;  amending  defects  in 780 

to  perfect  appeal 180) 

AmeNDUBNT  in  dUSTIOBS*  Ck>UBT8 2914,  i(M9 

Anoillvrt  Lbttbrs 9694-2706 

testamentary  dispositions :  what  law  govems 8094 

ancillary  letters  npon  foreign  probate 969ft 

id.;  upon  foreign  grant  of  administration 8086 

to  whom  ancillary  letters  gruited. 2697 

petition  ;  citation 2896 

iiearing  ;  security 8S99 

persons  acting  under  ancillary  letters  must  tranemit  assets 2706 

id. ;  when  they  may  be  directed  to  pay,  etc.,  without  transmission. 27D1 

id.;  gN^neral  powers  and  duties 2702 

reooraing  wills  prored  in  other  states,  etc 2788 

papers  recorded,  etc.;  how  authenticated 2704 

of  guardianship 2888-8811 

Aimf Ai<  8TRA7INO  Upon  Highway;  Action ob Spbcial Procbbdino Rela- 

TivB  TO 6082-8115 

action  against  person  suffering  animals  to  stray 8068 

penalties  to  be  recovered 8Q6S 

certain  officers  to  seize  animals  straying 8084 

when  private  person  may  seize  such  animals 8065 

officer  or  person  seizing  to  present  petition. 8066 

precept  thereupon 8067 

id.;  howserved 8088 

proof  of  service  of  precept  8J89 

answer ;  trial 8090 

decision  in  favor  of  petitioner ;  wairant  to  sell ;  execution  thereof 8u91 

application  of  proceeds  Of  sale 8092 

disposition  of  surplus 8098 

id. ;  when  no  claim  made  within  a  year 8081 

order  upon  claim  for  Burpl  us  ;  appeal  therefrom 8096 

Sroceedings  npon  decision  In  favor  of  person  answering 8088 

emand  of  poseeseion  before  trial.  Proceedings  thereupon 8097 

id. :  when  animal  willfully  set  at  large  by  third  person 8096 

action  by  owner  in  such  a  case 80D9 

action  by  petitioner  uid  by  officer 8100 

demand  of  possession  after  final  order  and  before  sale 8101 

order  upon  demand  of  possession ;  appeal  therefrom 8lCti 

id. ;  stay  of  proceedings 8108 

appeal fcooi final  ord^r , ,....<., '^M 
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AnziiAi^  STBATiire  TTpoh  Hiohwat  ;  Action  ob  Spioial  I^BOcaninfe  'Bxlk* 

TiTB  TO— oonliniMtf.  sxonoHB 

Id. ;  by  claimant ;  stay  of  proceedings  and  delivecy  of  posseuion 8 1 05 

proceedings  upon  affirmance 310(j 

umltation  of  actioh  for  seizing  animals .....I .*  8107 

certain  actions  cannot  be  maintained !..!'..!'.!*,.*  " ". ! 8108 

where  several  animals  are  trespassing,  damages  art  entire.' '  FroceedinicsiA 

sachcascs , *^  ^  gjOg 

proceedlnsB  In  other  cases,  where  there  are  different  owners.  ,.*,. ',.... 8110 

smplas.  Where  there  are  dwcrent  owners *"*  8111 

when  one  action,  etc.,  enpersedcs  any  other !,!'.!!. 8113 

rights  of  officer  when  pr i rate  person  falls  to  prosecute ..,'.'.'!...'.'!.'."[[.* 81 18 

person  having  a  ppe^ial  property  deemed  owner '*"  aiu 

a^ntmayactfornlspiuiclpal ',','/,',',',  8110 

Ammuztiu— 

apportionment  by  executors  and  admlnlsteators «...  2790 

AXNULMBNT  OF  ATTAOHMBUT— 

when  warrant  of  attachment  is  said  to  be  annuUed 884S 

AinnrufSNT  or  Cobpobation— 

action  by  people  to  procure 1797-1808 

8ee  also  Cobpobatioms,  Actions  BXLATnrB  to. 

Abncuoent  op  Mabbiaob,  Action  for 1742-1756 

by  woman  married  under  fourteen 1748 

by  either  party,  for  what  causes 1718 

action  when  party  was  under  age  of  consent 1744 

"      former  husband  or  wife  living 1745 

••      partyan  Idiot 1746 

•'      party  a  lunatic 1717 

•*      by  next  friend  of  Idiot  or  lunatic 1748, 17R5 

issue,  when  regarded  legitimate 1749 

force,  fraud,  etc.,  action  on  ground  of 1750 

custody,  mandamus,  etc.,  oilssue  of  such  maniage 1751 

physical  Incapaciry,  action  on  ground  of 1758 

certain  proceedings  regulated 1758 

judgment  annulling  marriage,  how  far  concluFive 1754 

next  friend  of  infant,  lunatic,  etc.,  how  idlowed  to  sue,  etc, 1756 

indgment  in  to  be  by  court  only 1289 

judgment  not  to  be  rendered  on  default  except,  etc 1774 

summons,  rtqoisites. 1774 

Anbwbr— 

when  defendant  may  interpose  In  cases  of  substituted  service 446 

demurrable  objections,  when  may  be  taken  by 488 

demurrer  to  494 

what  to  contain 600 

counterclaim  defined 501 

id. ;  rules  respecting  allowance  of 609 

juagmeniL  when  demand  and  counterclaim  are  equal  or  unequal 608 

id.;  for  affirmative  relief 604 

counterclaim,  when  defondant  is  sued  In  a  ropreeentative  capacity 606 

id  :  when  plaintitt  is  an  executor  or  adrnlnisti  ator 606 

defendant  may  Interpose  several  defenses  or  counterclaims ;  rules  relating 

thereto 607 

partial  defenses 508 

when  defendant  todemand  affirmative  judgment 509 

when  pleadings  admit  part  of  plaintiff  *s  claim  to  be  just.,  action  may  be 

severed,  etc 611 

Judgment  where  counterclaim  only  is  interposed  for  less  than  plaintiff  *s 

claim 618 

dllatofy  defenses  to  be  veriC'^d 618 

8ee  also  Plbadinos. 

when  copy  of  answer  to  be  served  on  co-defendant 691 

to  amended  pleading ^ , , . . .  548 

injunction  after  service  of 009 

verllled  answer  on  contested  application  for  Injunction  order,  or  to  vacate 

or  modify  same 680 

answer  in  partition 154  J 

in  action  to  compel  determination  of  claim  to  real  property '689, 1(140 

in  divorce 1757 

In  summary  proceedings. ,...  SSM 

Anbwbb  in  JysTicBs*  CovBTa 8989 


A  HswXB  09  fFim-»  ■MPi'iojra 

In  disljict  cooits  of  the  city  of  Kew  York  and  Jofticef  *  ooaiti  of  Albuiy  and 

Troy 

In  Justices*  courts 

Apfbal  Gshxraixt— 

by  person  prosecntlnff  or  defending  as  a  poor  person. 4U 

extension  of  time  to  uke,  in  case  of  death 985 

whoi may  be  heard  withontacase 806 

writs  of  error  abolished 1S9S 

when  party  may  appeal 19M 

parties  to  appeal :  now  designated :  title  of  caose IMS 

when  person  entitled  to  become  a  party  may  appeal 1286 

appeal  when  adverse  partjhasdlea 180T 

proceeding?,  when  party  dies  pending  appeal 1888 

appeal,  how  taken 1800 

interlocutory  Judgment ;  when  notice  of  appeal  to  specify 1801 

"  reviewed  on  appeal 1316 

proceedings,  if  attorney  or  party  not  found 1808 

defects  In  proceedings  may  oe  supplied 1S06 

order  appealed  from  to  be  entered 1804 

,  *^  compelliqg  entry 180f 

security  may  be  waived 1805 

**       depositinUen  of  undertaking 1806 

**      undertaking  must  be  filed 1807 

"      new  undertaking  when  sureties  insolvent • •• 1306 

^      action  upon  undertaking,  when  not  to  be  brought 1808 

**      stay ;  when  appeal  eitects 1810 

**      levy  upon  pereonal  property :  when  superseded  by  appeal 1811 

**       amountoi  security  may  be  limited  by  court 181S 

**       no  securitT  necessary  on  aptpeal  by  people 1818 

**       on  appeal  Dy  domestic  municipal  corporation 1814 

Sspers  to  be  transmitted  to  appellate  court 1815 

nal  Jadement :  what  reviewed  on  appeal  firom 1816 

jodgmesK  or  order  on  appeal 1817 

'*        of  reversal,  when  no  appeal  Ilea  from 1S18 

"        mode  of  enforcing  affirmed  or  modifled  judgment 1819 

"        mode  of  enforcing  or  modifled  order. ISM 

**        cancelingdocketof  reversed  or  modifled  judgment 1821 

**        canceling  docket  when  reversal  was  by  conxi  of  appeals Its 

**        restitution ;  when  awarded Itl^i 

AnvAi.  TO  CouBT  or  Apfbals^ 

in  what  cases  permitted ••• •••••••• 1884 

limitation  of  time  to  appeal • 1895 

security  to  perfect *... .,«•»  182) 

"       to  stay  execution  on  judgment  for  mon^,  etc 1827 

•*                   '•              for  delivery  of  property 1888 

**                   "             on  judgment  for  a  chattel US9 

**                   **             on  judgment  directing  conveyance 1880 

**                   **              on  judpnent  for  real  property 1881 

**  **■  last  sections  construed  and  quallflcd IKS,  1881 

^      undertakings  may  be  in  one  instrument ;  form  and  senrloe 1884 

**       exception  «>  sureties;  Justtflcatlon 1S8S 

final  jadgment:  appeal  from  after  afllrmance  of  Interlocutory  judgment, 

or  denial  of  new  trial 1888 

questions  brought  up  for  review  on  appeal 1387 

**        of  fact  to  DO  reviewed 1888 

case  and  exceptions ;  when  necessary 1888 

Afpial  to  Suprbidb  Coubt  vbom  IirrxBioB  Cottbt— 

appeals  from  county  and  other  courts •••.••••.••••• •••  1810 

outer  courts  from  which  no  other  appeal  is  provided • 1841 

security  upon 1841 

time  within  which  appeal  to  be  taken 1841 

mder,  appeal  from 1848 

*^  time  within  which  appMl  fk'om  order  to  be  taken 1848 

piece  and  manner  of  hearing  appeal 1844 

Judgment  or  order  rendered  on  the  appeal ;  where  to  be  entered 1348 

AmcAL  TO  thk  Appxllatb  Divxsxoir  or  Thb  SupaxMs  CSounr— 

from  judgment ;  In  what  cases  authorized 1818 
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Ap?xax<  to  Tbx  Appsujlxb  DirxBxox  or  Tarn  Sufseicb  Ooubt^ 

continued,  BEonom 

from  judgment  after  ftfllnnAnce  of  Interlocatorj  judgment  or  denial  of 

new  trial 1360 

from  order 1847 

from  order  made  out  of  court,  powere  of  appellate  dlvielon  to  grant 

orders 1848 

from  Interlocutory  judgment 1849 

limitation  of  time ;  stayofprooeedinge. • 1861 

eecuiity 1361 

"        stay  of  proceeding! ;  order  for 1851 

'*                          '*               without  order 1363 

papers  upon  which  appeal  to  be  heard 1353 

**       case  and  exceptions 1368 

judgment  upon  appeal ;  of  what  it  consists 1364 

place  in  supreme  coart  where  hearing  to  be  had 1356 

sp»ialpneeeding»:  appeals  in .*. .  1366-1361 

order  made  in  same  court 1366 

"          by  another  court  or  judge 1367 

'*          preceding  order  may  be  reriewed , 1358 

*'          limitation  of  time  to  appeal 1369 

stay:  hearing  of  appeal,  decision  thereupon «...  1360 

eiTectof  title 1861 

ArPKAi.  raoic  Subbooatis'  Covbts— 

what  brought  up  for  review  on 9045 

when  party  may  appeal 2668 

when  person  not  a  party  may  appeal 2509 

appeal;  to  what  court  it  may  be  taken 2670 

Intermediate  order ;  how  reviewed 2671 

time  to  appeal 2673 

who  must  be  made  parties 2573 

appeal;  how  taken 2574 

certain  proviBions  relative  to  appeals  generally  made  applicable 2576 

appeal  may  be  on  the  law  or  the  facts;  case  to  be  made,  etc 2676 

security  to  perfect  appeal 2677 

id. ;  where  decree  is  for  money  or  delivery  of  property,  etc. 2678 

security  to  stay  proceedings  in  case  of  commitment 2672 

amount  of  undertaking ;  homr  fixed 26. 0 

requisites  of  undertaking 2681 

decree  for  probate,  etc. ;  how  far  suspended  by  appeal 2582 

decree  revoking  probate,  etc.,  notstayed 2588 

perfected  appeal  stays  proceedings  in  other  cases 2584 

appeal,  where  heard ;  proceedings  thereupon , 2586 

power  of  appellate  court ;  further  testimony 2586 

j adgmen t  or  order  upon  appeal 258'i 

award  of  jury  trial  upon  reversal  in  probate  cases 26b8 

costs  of  appeal , 2660,  26e^ 
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Appbaub  rmou  Cm  Coubt  or  tbb  Cnr  of  NswTobk • ..SISS-SIW 

time  to  serre  notice  of  hearing  on 9161 

appeal  to  general  term  from  a  judgment SUB 

id.;  fromanorder •  S188 

time  to  appeal  from  order ;  proceeding*  thereupon ai90 

appeal  from  general  term 3191 

id.:  proceedings  regulated 3193 

id.:  within  what  time;  where  heard  3198 

id.;  deterinination  upon  appeal*  how  enforced ;  id.;  where  new  trial  was 

properly  granted 8194 

id. ;  appeal  to  court  of  appeal*  8198 

Appxau  fbox  Dibtrxct  Gounn  or  Nxw  Tons  Citt 3213 

Appeals  FBOii  JusnoK's  Court 9044-3078 

app'^ai 8  generally 9044-3061 

appeal  where  new  trial  is  not  had  In  appellate  court 9003-9067 

appeal  for  anew  trial  in  appellate  court 8068-3078 

See  in  detail  under  Jusnoxs  or  thb  Pkacb,  Coubts  op. 

Appeals  from  Jubtiob's  Oovbtb  or  Ai^BAinr  abb  Tbot 3SI3 

Appbabanob— 

by  party  or  attorney 55 

effect  of  voluntary • 434 

as  to  servic  e  o  f  papers 799 

in  surrogate's  court S528 

HusUce's  court 388e-38B8»  3968-9009 

APPBLLATB  DiTISIOM  or  SUPBJCliB  Ck>UBT— 

judicial  departments;  division  of  state  into 219 

justices,  designation  of 330 

jurisdiction 320 

reporter 330 

locations 330 

clerks,  fteuographers,  attendants 89,321,  351-369 

designation  of  j  ustice  to  be  filed  with  secretary  of  state 333 

times  and  places  of  holding  term,  how  appointed 338 

"                            appointments  to  be  published 336 

associate  justice,  when  to  preside IS 

title  to  public  office.  Hpi^eal  involving ••■  '  9S8 

decision,  number  of  j  ustices  necessary  for,  reargnment,  etc 330 

another  department,  when  casa  heard  in  or  sent  to 281 

officer  required  to  attend 343 

supreme  court  reporter 321,  945»>360 

fees  of  officers  attending,  how  paid 343 

exceptlonstakenatjury  trial,  hearing lOOO 

motion  for  new  trial  at,  after  trial  by  court  or  referee 1001 

judgment  at  in  certain  cases 1334 

'<         upon  motion  for  new  trial 1337 

verdict  subject  to  opinion  of 1334 

See  also  Appbal  to  Thb  Appblxjltb  DmsioB  or  Thb  Bufbbicb  Godbt. 
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ArPSAIHEB  IN  BnBBOOATBS'   COCBTS—  SBCTIONV 

olerk  in  Barrogato'a  court,  when  not  to  act  m  ftppnlser 961 1 

fees KM 

to  make  Inventorj 3711 

AmBlTBATiom 2366-3386 

wbeniiabmlwlon  to arMtnilonoMinot  be  made.. •......• ■    9866 


r 
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what  controvergier  may  Im  rabmlttea,  and  now <8M 

appointment  of  r.dUi  tionai  arbitrator  ornmpire t987 

time  for  hearinfc ;  adjoamment,  etc •  M86 

arbltntoTB  to  be  b  w  orn S809 

attendance  of  w'tnessea,  etc  ^870 

all  the  arbitrators  to  meet ;  when  majorltj  maj  award.  Fees  2871 

award;  to  be  aathenticateo,  etc 9872 

motion  to  conflrm  award S87S 

id.;  to  vacate  award CT74 

Ad.;  to  modify  or  correct  award 8875 

motions ;  when  to  be  made 8876 

costs  on  vacating  award 8877 

judgment  on  award ;  when  and  how  entered.    Costs 8873 

}ndgment-roll 8879 

effect  of  jadgment ;  howenforced 8880 

appeal '. 8881 


effect  of  party's  death,  lunacy, etc;  proceedings  thereupon. 

revocation  of  submission 

liability  of  party  who  revokes . 

limitation  of  recovery  against  him 8ga6 

application  of  this  title 8888 

how  person  to  be  arrested,  conveyed  to  iail  and  committed 110-119 

caaea  where  the  order  may  be  granted^  and  persons  liable  to  arrett — 648-66B 
no  person  to  be  arrested  in  civil  proceedings,  without  an  express  statutory 

provision 518 

when  the  right  to  arrest  depends  upon  the  nature  of  the  action 5M 

**                             "           partly  upon  extrinsic  facts 5BU 

order,  when  and  where  granted 661 

foreign  Judgment  not  to  affect  right  to  arrest 668 

womannottobe  arrested, except,  etc 658 

idiot,  lunatic,  or  infant  under  fourteen,  not  to  be  arrested  ;  discharge 854 

person  sued  in  a  representative  capacity,  not  to  be  arrested 666 

mjunction  or  attachment ;  when  not  to  be  granted  with  arrest. 719 

counterclaim;  right  to  arrest  in 780 

delinquent  Jaror ;  arrest  of lllO 

grannnff,  executing,  vacating  and  modifying  ths  order  of  arrett 665-578 

order  required  for  arrest ;  by  what  Judge  to  be  granted 6S6 

proof  necessary  to  procure  order 667 

when  order  may  be  granted  ;  effect  of  complaint  subsequently  made 668 

security,  upon  order  of  arrest  made  by  a  Judge 689 

id.;  upon  order  of  arrest  eninted-4)v  the  court 660 

Id. ;  wnen  dispensed  with  In  action  oy  or  on  behalf  of  people 1990 

id.;  as  to  municipal  corporation 1990 

contents  of  the  order ;  to  whom  directed;  when  to  be  executed 661 

copies  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed 688 

arrest:how  made 668 

general  provision  as  to  privilege  from  arrest ;  discharge  of  privileged 

S     person 654 

rivilege  of  officers  of  court 666 

efendant  arrested  to  have  twenty  days  to  answer 60S 

when  application  to  be  made  to  vacate  order  of  arrest,  etc 607 

how  ana  to  whom  application  must  be  made :  opposing  it  by  ntw  proofs. .  668 

unreasonable  delay  to  proceed  by  plaintiff .    Effect  thereof 678 

diechargirtff  d^endantupon  bau  or  deposit  •  jueHfieatUm  f^  the  bail  and 

dieposition  of  depoHt 678-690 

defendant  to  be  discharged  on  bail  or  d'^posit 578 

exemption  from  or  diocnarge  of  insolvent  debtor 2188-8199 

city  court  of  New  York ;  when  mav  discharge 8188 

when  defendant  mav  elect  to  eive  ball,  etc.,  or  bond  for  liberties 674 

undertaking  of  the  nail ;  what  to  contain 67S 

examination  of  p^rrsons  offered  as  bail 578 

filing,  etc.,  of  papers ;  plaintlfTs  acceptance  or  rejection  of  bail 677 

notice  ot  iu'tihcation ;  new  undertaking  if  other  bail  is  given 678 

qualifications  of  bail 579 

Justification  of  bail 680 

allowance  of  bail 681 

depositof  monny  with  shetHE..,,,,, ,,.,......,.,,,,,.•.• 668 
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paTmem of  depoait into  ooiirtbyBherifl......*tii**tt«i*» SM 

saMtltatliiff  l»ail  for  deposit 664 

kow  deposit  disposed  of MS 

wheD  oepoeit  to  be  paid  to  a  third  person i •  fi66 

Bherifl  when  liable  as  bail ;  his  diKnann  ftom  llabili^ 607 

procoidinffs  on  Jadgmentaeainst  sheriff fi6B 

bail  liable  to  ehoriff: 680 

filing  papers  if  bail  not  given 600 

charffinQ  and  diseharginff  b<M 601-401 

when  defendant  may  be  sorrendered 601 

how  sorrender  to  be  znade ;  azoneratioaof  bail  thereupon 80i 

bail  may  arrest  defendant  60S 

Yolnntary  snirender ;  e  veneration  of  bail  thereapon 604 

rights,  etc.,  of  sheriff  who  is  liable  as  bail 605 

biul ;  now  proceeded  against  60S 

certain  execntlona  necessary  before  action  against 507 

dn^  of  sheriff  on  snch  executions 600 

defecsei  in  action  against  bail 600 

relief  of,  where  principal  is  imprisoned  on  criminal  charge 000 

bail  exonerated  by  death,  etc 601 

^KREST  Di  District  Courts  of  Mrw  York  City SOlO,  9iU ,  8-^17-0810, 8221 

Ajurbst  nr  Justioss*  Courts 8801  8004 

in  what  cases  may  be  granted 2804 

In  what  actions 8806 

npon  what  papers 8806 

order ;  contents 2607 

duty  of  constable  in 8800 

'*               return 8880 

when  plaintiff  notified  must  appear 8880 

defendant  to  be  kept  in  custody 8900 

discharge ;  motion  for 8001 

effect  of 8008 

when  plaintifl  mnst  prove  extrinsic  fticts 8000 

privil^s  from  arrest 8004 

Arrbst  in  JusTiOBs*  Courts  of  ALSAirr  and  Trot 8810,  8811 

Arrbst  nv  Marinb  Cau^bs  nc  Citt  Court  of  Nbw  York 8177-3187 

ASSBSSMBNTS— 

to  be  paid  out  of  proceeds  of  sale  tn  dower,  foreclosure  ai\d  partition 1870 

AflSBSBMBNT  OF  Dakaobs  ;  Wbit  OF 8108-8110 

writdeflned 8108 

application  therefor 8104 

when  made  by  attorney-general  or  district-attorney 8105 

writ;  to  whom  directed. 8106 

oontentsofwrit 8107 

notice  of  execution 8106 

iuiy ;  how  procured 2109 

uror  to  be  sworn 8110 

nry  to  make  inquisition  8111 

noUce  of  applicaUon  to  court  thereupon .n 8118 

eourt  may  set  aside  inquisition 8118 

order  on  confirming  inquisition 8114 

state  treasurer  to  pay  damsges,  etc.,  to  governor 8116 

governor  to  pay  damages  nito  court •  8110 

investment  of  money  BO  paid 8117 

how  obtained  by  claimant. 8118 

taking  lands  by  United  States 8119 

See  also  Utatb  Writs  obnbrallt. 


defined  with  reference  to  chapter  on  surrogate's  courts 8614 

when  decree  directing  payment  by  executor,  administrator,  etc.  ,evidsnceof 

assets. 8668 

what  to  be  deemed  and  to  go  to  executor  and  administrator  for  distri- 
bution   8712 

exemption  for  widow  and  children 3718 

proceedings  for  neglect  to  set  apart  exempt  property 3734 

action  upon  an  tssignmeot  of  bond  for  jail  liberties 160-171 

Amiokmbnt  or  Causb  of  Actios.... **^}?B 

when  transferee  of  claim  or  demand  may  sue  1009 

what  claims  not  assignable 1010 

usury  ;  when  cause  of  action  for  transferable 1911 

judgment:  assignment  of • 1918 

^^^         actionupon,-  when  maintainable • ,...,  18U 
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Asnonmrp  ov  Dowsb-^  ftMnom 

ban  action Iti04 

ABSIOHMSXT  OP  JUDGMSHT IMB-ISTS 

ATTAGBIUBirT^ 

AUM  iT^fv  warrant  may  be  granted,  and  proceedingt  upon  granting  ths 

tame 68S-64S 

In  what  actlonsmay  be  granted 695 

arrest  or  injunction;  when  not  to  be  granted  with  Attachment. 719 

conntercjaim  ;  right  to  proTiaional  remedy  la  caae  of 710 

what  most  be  shown  to  procure 688 

in  action  against  pubhc  officer,  etc.,  for  peculation 687 

when  and  by  whom  granted 68B 

affldavita  to  DC  fll6d  686 

eecoriur  on  obtaining  wazTsnt 610 

when  aiepensed  with  in  action  by  or  on  behalf  of  the  people 1S80 

id.;  as  to  municipal  corporat  on I90D 

contentaof  warrant:  to  whom  directed 6ti 

validity  of  nndertaking 64S 

attachment  in  d^  court  of  New  York « 8160 

"     district  courts  of  New  Tork 8S10,WI1 

*'     Justices' courts Sy0ft-£018 

M     jooticea' courts  of  Albanv  and  Troy 8210,8211 

ereeuHng  the  toarrani  pending  tks  action 6I8-6B1 

sheriff  n.uBt  attach  defendants  property 644 

real  pro;>crty ;  what  iuterest  in  a  tachable 646 

unpaid  subscription  to  foreign  corporation 646 

id.;  interest  in  corporation f 647 

negoUable  securities  643 

attachment:  how  made 648, 654, 6  5 

certificate  or  defendants  interest  to  be  furnished 6G0 

p«rson  ref  sing  certificate  n4iy  be  examined 661 

rights  of  owner  or  master  of  Tesiel  on  which  gocds  have  boen  shipped . .  ,962,  6^3 

iuventoiy  to  be  made  by  eiherlff 654 

**        may  be  compelled  to  return 681 

actions  may  be  maintsiaed  by  sheritf 6o5 

peritfbable  goods  t9  be  Bold  6P6 

'*  in  city  court  of  New  York 8175 

claim  of  property ;  trial    tfft-'iBB 

vesttela,  jomestlc  and  foreign;  attachment,  valuation,  etc 860-678, 697-706 

**     release  from  attachment 608,  701,708 

sheriff  to  keep  property 674 

Id.;  may  bedlrccied  tj  pay  money  into  court 676 

1(1.;  V  tienmay  bedfr 'Ctcdtorelearaorde.i\erpro]xrty 678 

Id. ;  plaintiff  may  bring  action  In  his  own  name  and  that  of  sheriff 677 

Id. ;  Low  iiuve  to  bring  such  action  procred 67d 

Id. ;  nloiatlff  may  be  joiuid  with  shertif  after  action  commenced  . . ., f     678 

id.;  jui^e  to  direct  as  to  management  of  such  action,  etc 680 

vacating  or  modifying  the  warrant  *  di^ch'rgtng  the  attachment. 688-686 

motion  to  vacate  or  modi' y  warrant,  or  increase  security, 682 

when  warrant  said  to  be  ''annulled  *^ 8313 

how  motion  must  be  made ;  opu  >sing  It  by  new  proofs 688 

when  prior  motion  not  topreiud.ce  subsequent  motion 688 

defendant  may  apply  for  disKharge  of  attachment 687 

nnderfaklug  to  begiven 688 

application  by  one  of  several  defendants 688 

sureties  to  justify  If  required 690 

f  heriif  may  retain  propertv  until  Justification 801 

foregoiug  provisions  applicable  to  vessels 6)8 

{>at  tners  may  appl  v  to  discharge  attachment 806 
d.;  under  execution 1415 

nndertaKlng  to  be  given 604 

court  or  juasemav  ascertain  value 489 

when  plaintiff  entitled  to  notice  of  an  v  application,  etc 806 

two  or  more  warrants,'  regu/atione  in  case*  qf. 697-?66 

preferences  of  t  .vo  or  more  warrants 607 

rule  as  to  levy  under  a  Junior  warrant 6BS 

undertaking,  by  Junior  attaching  creditor,  to  prevent  release  of  foreign 
vesft-l.... 101 

nue  as  to  subsequent  Attachment  of  foreign  yenel TO 
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rights  of  jnnior  plaintiff  in  action  hj  senior  plainiiif  and  eherlff  jointir ....  T08 

jQulor  plaintiff  may  be  allowed  to  commence  action  jointly  wit  h  sheiifl ....  704 

rtglits  of  third  and  other  subtMsquent  attaching  creditors 905 

jrroeeettinffs  ttfter  Audgmeni:  riff  Ma  of  partisa  and  diMes  of  alutiff 

after  warrant  U  vacated  or  armuUed,  or  aUackmetU  is  diacharged.TQ^lX^ 

execution  to  issue  to  sheriff  who  has  levied 706 

only  attached  property  bound  when  summons  not  personally  served 707 

Judgment  in  the  principal  action  ;  how  satisfied 708 

when  attachment  dlscharsed,  etc.,  propo'ty  to  be  restored  to  defendant 709 

additionid  provision  for  ins  relief 710 

cancelling  notice  attaching  real  property 711 

when  sheriff  to  retnxn  warrant  and  his  proceedings 718 

Attachment  r«  City  Coubt  of  New  Yobk 8109 

Attaohmbnt  in  District  Cottrts  of  Nbw  Tors  akd  Jubticbs*  CoiiRTa 

OF  Albany  and  Troy ftSlO,  8211 

Attachmbnt  in  Justicbs*  Courts 890^^18 

in  what  action  granted 8906 

what  to  be  shown  to  procure  warrant 8606 

warrants  ;  form  and  contents 8907 

'*          howezecuted 8600 

undertaking 8903 

•ervice  of  summons  and  warrant .-. 8010 

undertaking  by  defendant ;  redelivery  to  him SOU 

third  person ;  claim  by 8918 

^*            bond,  and  delivery  to 8118 

*'               "     action  upon  bond  of \918 

*'                **     when  defenduntmay  prosecute  bond  of 8914 

return  of  warrant 8U15 

motion  to  modify  or  vacate  warrant. 8016 

•*             "          effect  of  vacating  warrant 8'tl7 

substituted  service  of  summons ;  proceedings  In  cases  of 8918 

Attornbts  and  Counsellors  at  Law— 

Judges ;  when  not  to  practice  as 49 

constable;      "                "          8^H9 

surrogate:      "                "          ; £495 

•*       fatherorson  8^89 

"       clerk 8511 

party  may  appear  in  person  or  by  attorney 65 

examination  and  admission  of  attorneys 66 

rules,  how  changed 67 

exemptions  to  graduates  of  certain  law  schools 58 

attomey^s  oath  of  office,  and  certificate  of  admission  59 

attorneys  residing  in  adjoining  stales 60 

clerks,  etc..  not  to  practice 61 

id. ;  as  to  sneriff,  etc. . « 68 

none  but  attorneys  to  practice  In  New  York  and  Kinvs  counties 68 

Senalty  for  violation,  or  suffering  violation  of  la^t  section 64 

eath  or  disability  or  attorney ;  proceedings  thereupon 65 

attorney  or  counsers  compensation 66 

lien  of,  npon  cause  of  action  etc 66 

removal  or  suspension  for  malpractice,  otc  67 

must  be  on  nonce 68 

removal  or  suspension,  how  to  operate 69 

punishment  for  deceit,  etc 70 

id.;  for  willful  delay  of  action "  71 

attorney  not  to  lend  his  name 72 

id.;  not  to  buy  claim 78 

Id. ;  not  to  buy  suits  generally 74 

penalt]r 75 

limitation  of  preceding  sectionfl 76 

same  rule  when  party  prosecutes  In  person 77 

partner  of  district  attorney,  etc.,  not  to  defend  prosocntirn«i 78 

attorney  not  to  defend  when  he  has  l)een  public  proeecutor 70 

penalty  80 

limitation  of  provisfons ,  81 

not  to  dlnclose  professional  communications 886 

proof  of  plaintiff's  attorney's  authority  to  bring  ejectment 1518-1616 

llabiiity  of  attorney  for  costs 8S78 

not  entitled  to  fees  as  a  Witness,, ,.« •. 8888 
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attorney  who  hu  acted  aa,  not  to  takejuut,  etc.,  !n  oertalii  ctica,  etc T8-80 

action  by,  against  directore,  etc  ,  of  corporation  for  mlBcondnct,  etc 178i 

"        to  diaaolve  corpotatioa 1786 

**        to  annol  a  corporation  on  direction  of  legialatore.... 1797 

when  mnst  brlDg  actions  against  corporation 1806 

when  to  be  cited  on  application  for  letters  of  administration 20tt 

AUTflBNTTOATION— 

cerliflcate  of • ••• WT-MO 

See  also  Documxh tabt  Etidemck. 

AUTHOBITT — 

of  plaintUTs  attorney  to  bring  ejectment 151A~151S 

Atoidances— 

to  be  separately  stated  aiid  nombered  in  reply 617 

Award— 

See  Abbitrattons. 
Bail 87S-«0O 

notice  of  Jastlflcation  of  in  city  coort  of  New  York  ;  time  to  senre S161 

See  also  ARKBSTf  Uabbas  Cobpub  and  Cxbttobabx  to  Ik^uibb  xbto  Db- 
tbmtion,  justuricatzon  ow  subbtebb. 
Bailob— 

intere«tof  in  goods  pledged  may  be  sold  under  execution 141i 

Banbbupt— 

discharge  of  Judgment  against 1S68 

Bawdt  Housb— 

removal  of  person  occupying 

Bill  of  Costs— 

what  disbursements  to  be  Included  In 

taxation  of  costs , 8Sfl9-&!e7 

Bill  of  Exchange — 

cannot  be  acknowledged  and  thereupon  read  in  eridcnca  987 

See  also  Negotiable  Instrttmbnts. 

action  upon  lost  note  or  bill • 1917 

"  **  by  or  against  the  people 1918 

Bill  ov  Pabticulabs— Gbrbrallt— 

rules  respecting BSl 

Bill  of  PARTicrLARs— In  Justices^  Coubts • S94S 

Boards  of  Hxaltb— 

ordlnanceR  of,  when  eTidence •••••• 941 

Body  or  Officrb— 

)<hrase  deHned  with  leferenoe  to  oertiorari 9146 

Bond— 

how  levied  upon  under  an  execution. Mil 

levy  upon  under  attachment. 6 18 

action  by  private  person  upon  official  bonds 1880, 1892 

action  on  j)enal  bonds • 101& 

Bokds  and  Lndertakinos — Generally— 

bonds,  etc.,  mui«t  be  acknowledged 610 

party  n^ednot  Jom  with  sureties ;  when  one  surety  sufficient,  relief  of 

surety ••      811 

form  of  bond  or  undertsking ;  sffidavit  of  sureties ;  approval 619 

when  several  sureties  may  justify,  each  in  a  smaller  sum 816 

bonds,  e  c,  to  people  or  rublic  oilicer  for  benefit  of  suitor 614 

bonds,  etc.,  not  ahectcd  Dy  change  of  parties ^ 815 

id.;  to  be  filed  •'-      816 

Bonds  ix  Surrogates'  Courts 2895-8609 

Books  a'*d  Pavers — 

discovery  of • ••• ..•...••.OW-BOi 

Books  and  Pafbbs  of  Publio  Uffiob— 

demand  for  by  public  officer;  how  enforced • • ••••    9471a 

Book  of  Accounts— 

subpoena  to  produce •••••••.••      897 

Bbibebt— 

in  New  York  county,  of  officer,  etc..  by  juror  drawn 1199 

'*  punishment  for  olllcer  accepting  bribe 11S9 

**  punishment  for  concealing  offer  to  take  bribe,  etc . . .    1194 

of  Juror,  penalty 1196 

embracery,    "      1194 

Bbookltb— 

notice  of  sale  of  real  property  In 1638 

residents  of,  where  to  apply  to  change  names , 9411 

provisions  specially  relatir^g  to  conns  of  justices  of  the  peace  in 8116-9186 

Bee  also  Citt  Coubt  of  Brooklyn,  Kings  Cocmty.     . 
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BonrALO— i  bsotioiis 

I  mmiiciiMkl  court  of  tbe  oitf  of ...•••••»••• ••• 8 

exemptton  to  gTAdoAteg  of  lAW  ■chool  of  uniTeraity S8 

I        *  realdttnta  of ,  where  V>  apply  for  change  of  nAUiM • 3411 

i  8  e  aleo  Bupexiob  Uoubt  of  isuvvalo. 

[  BVRYLHO  iiKOUHTh^ 

when  exempt  from  lewj  end  sale  under  execution 1895, 1899 

BT-LAWe— 

of  cities  and  Tillages,  how  proved Oil 

,  Canckllatiok— 

of  lis  pendens,  how  and  when  allowed. 1874 

CAI.BNDAB— 

conrts  to  order  printed 19 

expense  of  prlnung  a  county  char^ra 80 

See  also  PBamiBBD  ahp  DaFXBBiD  Causu. 

Cabb  and  Bxosftions— 

praci  Ice  respecting 093-irO7 

when  appeal  may  be  heard  without 998 

See  also  Trial. 

when  required  on  appeal  to  court  of  appeals 1489 

upon  trials  in  BURogates' courts. 8M5 

Causb  op  Action^ 

to  be  separately  stated  in  complaint 483 

what  causes  of  action  may  be  joined 484 

proceedings  upon  death  or  disability  of  a  party  on  the  transfer  of  his  in- 

terest T5&-7B8 

assignment  and  suit  thereupon  1U09-1918 

Oaubb  of  Aotioh;  Joindbb  of  a  Jubticbs*  Cousts S987 

Cbbtificatb— 

of  attached  defendant*B  intereBt  in  stock  to  be  furnished  by  officer  of  cor- 
poration  660,  C51 

of  search  by  officer ;  whenevidence 901 

acts  performed  or  papers  filed ;  when  evidence 9;2I 

notary  public  as  to  protest,  etc 928-986 

of  marnage ;  when  evidence 9S8 

of  papers  on  file  in  public  offices ;  when  evidence 968 

of  authentication 967-900 

false  certificate  by  physician  to  help  Juror  in  New  Tofk  county  to  evade 

service 1188 

id. ,  as  to  Klni^  County 1 1 61 

for  costs  or  increased  5x»Bts 9SU& 

Cbrtificatb  of  Agx — 

judge  of  court  of  record  to  file 64 

CXBTIOBABI  TO  iKqVIBB  IMTO  CaUBB     OF  DXTXITTIOH-^ 

practice  on S016-2066 

person  served  to  obey 9006 

costs  on  final  order  oollecied  by  contempt  proceedings 8007 

See  in  detail  under  Habbas  Cobfus  jmd  Cbbtiobabi  to  IirquiBB  orro 
Cavsb  of  Dbtsntion. 

CBBTIOBABI  to  RsvnW  IhFBBIOB  TBIBtTNAL— 

person  served  to  obey 8006 

costson  final  order  collected  by  contempt  proceedings SOo7 

cases  where  writ  mav  issue 8190 

cases  where  it  cannot  issue 8181 

not  to  review  determination  by  court  of  record  or  judge  thereof 8189 

when  issued  fkom  a  supreme  court  or  superior  city  court 8128 

whan  from  another  court 8194 

limitation  of  time  for  review 8186 

id.;  in  case  of  disability 8196 

application  for  writ ;  where  and  how  made 8197 

when  notice  necessary ;  service  thereof 8*S8 

to  whom  writ  directed 8129 

mode  of  service 8180 

stay  of  proceedmss 9181 

when  and  where  \«Tit  returnable • 8188 

subsequent  proceedings  as  in  an  action 8188 

return  ;  when  and  how  made 8184 

M.;  how  compelled  ifeoi  for  making 8186 

id. ;  after  term  of  offldAxptred 8188 

when  third  person  may  be  brought  In.... ••••...•....•. • 8187 

heaiingnpoo  fttiua*.,. •.•••..,....,„, ,•„,,,, •  8188 
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OSBTIOSARI  TO  BlTOW  IVTSBIOB  TjUBUHAL-^^Ml/lflMtf.  0BOnom 

id.;  upon  affldAvita S189 

SaettioDB  to  be  detennined 9140 

ual  order  npon  the  bearing S141 

restltation  may  be  awarded 814S 

co§tt 2148 

entry  and  enrollment  of  £  nal  order. SI  44 

efltet  thereof S145 

"body  or  officer  ;"  "determination;"  what  they  include.  S146 

application  of  this  article  to  concern  special  caaes. 8147 

ia.;  to  civil  cases  only 8148 

8ce  also  8TA.TB  Wbits  Gxmbballt. 

Cballkkoino  Trial  Jurobs , 117^1180 

See  Trial  bt  Jury. 

Chambbrlaxn— 

In  New  York  city.   Provislona  relative  to  county  treasoreia  applicable  to  . .  754 

fees  of  enumerated 88S1 

Cblakpertt  7S-7S 

Bee  Attorrets. 

OHAMOIMO   NaMB  of   IRDXTIDUAL  OB   COBPOBATIOH;   PBOOBBDIHGa  fOB....M10->S418 

Cbartbb— 

action  by  people  to  annol  a  corporation 17V7-1808 

Chattbl— 

defined 88tt 

Cbattbl  ;  Action  to  Bbootxb— 
See  RsFLBYiH. 

Obattbl  Lien;  Action  to  Forbclosb 1787-1741 

whcnaodin  what cooits maintainable 1787 

warmntto  seize  chattel;  proceedings  thereapon  ....    17^8 

judgment , 1788 

actions  in  inferior  courts , . , . , 1740 

application  of  article 1741 

OHILDBBir— 

ledthnacy  in  action  to  annnl  marriage 1749 

custody  and  maintenance 1749 

legitimacy  of,  in  divorce 17BB 

Jadffment  may  provide  for  education,  etc. ,  in  action  for  separation 1768 

nosDand  may  be  directed  to  support  and  maintain  pending  diTorce  or  aep- 

•  aratlon 17V8 

custody  of ,  in  divorce  or  separation 1771 

husband  may,  in  divorce  or  separation,  be  required  to  give  aecuzitj  for  np-  

port  and  matntenance  of  cnHdren J771 

payment  enforceable  by  contempt  proceedings 1773 

exemption  for  widow  and  children  of  deceased's  property • 8718 

proceedlnfta  for  neglect  to  set  apart 9724 

f  OZTATIONS  IN  fiURBOOATBS*  OOUBTS— 

**  upon  the  return  of  a  citatiou  **,  defined *.........    S814 

how  process  executed  and  returnable 8616 

proceedings  to  be  begun  by  citation 8518 

When  must  have  been  issued  to  be  within  statute  of  limitations tS17 

citations  to  a  class,  unknown  persons,  etc • 8518 

requisites  of  citation,  when  returnable. : 8619 

service,  bow  made  within  the  State 9500^86^7 

*'        substituted  service 8B€1 

**        by  publication  and  without  State 

**         where  residence  or  name  nnktiown 

*^        order  for  publicat ion,  h(  w  made 

**        time  for  service  out  of  State  or  by  publication 

**        additional  service  in  case  of  infant,  lunatic  or  incompetent  person  8B87 

**        proof  of  service  of  citation 9688 

citation  on  probate  of  will 8615^17 

on  application  to  revoke  probate 8648 

in  prooedlngs  by  executor  or  administrator  to  discover  withheld  propo^r^.    8906 

npoo  application  for  appointment  of  guardian... w88»aB84 

•Citt  Coukt  of  Brookltn— 

*  Abolished  after  January  1, 1696,  by  constitution  ad^ted  In  1894.    Jurisdiction 
tmnsf erred  to  supreme  oourt.    Constitution  Article  VI.  B  6.    L  189%  c.  946, 1 2. 
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Cat  CousT  or  tbx  Cztt  or  Nsw  Tobx—  sbctioks 

remoyal  of  certain  •otionB  from  district  courti ••••..•••••..• 9316 

juruKUcdOD 315,810 

**         in  marine  caFC6 817 

no  power  to  Daiaralize  aliens 818 

removal  of  action  to  supreme  court  from. t.  . . .  819 

instioes;  their  general  duties 820 

low  suspended  from  office      8S1 

chief -Justice  ;  how  de^ii^nated ;  his  general  duties,  etc 829 

Justices  may  malce  rules 823 

court  when  open ;  Justices  to  designate  terms ;  routine  of  business  at  the 

terms,  etc SM 

terms,  where  held ;  publication  of  appointments 825 

justices  may  talce  oaths,  acjcnowledgments,  etc 8S0 

ordeito,  etc.,  how  made ^ 8^7 

clerk, aeputy-clerk  and  assistanta 828 

'<      to  keep  docket  boolcs 1245 

general  duties  of  deputy-clerk 8S9 

special  deputy-clerks 880 

clerk  to  account  monthly  for  fees,  and  pay  over  the  same 831 

stenographers 88S 

interpreter 888 

id.;  penalty  for  misconduct 884 

court  may  appoint  attendants,  etc 886 

interpreter  and  attendants  not  to  receive  fees 888 

suspension  of  an  officer  of  the  court . .  887 

what  mandates  may  be  executed  without  the  city 888 

direction  and  execution  of  mandates. 889 

ftroviHons  generally  apfUlcabU Sldd-^U 

provisions,  applying  gienerally  to  courts  of  record,  subject  to  certain  quail- 

flcations 81S0 

certain  sections  inapplicable  to  the  court 8160 

time  for  service  of  notices  8161 

service  of  notice  of  trial :  filing  note  of  is^ue 816d 

when  court  may  relieve  from  imprisonment 8168 

money ;  how  paid  into  court 8164 

provMorif  exduHvely  appiicaUs  to  the  proceedingt  other  than  appeals  in 

or  din  ary  actions 8166-81 76 

summons : 8165 

time  of  service  of  pleadings,  etc Sltt6 

enforcement  of  certain  Judgments  In  favor  of  working  women 8167 

time  for  non-acceptance  and  justification  of  bail,  etc 8166 

proof  necessary  to  obtain  warrant  of  attachment 81G9 

service  of  summons  without  the  city,  or  by  publication. 8170 

commfssion  to  take  testimony 8171 

court  may  refer  question  arising  upon  a  motion 8179 

time  for  filing  decision  upon  a  vtal  by  the  court.    Id. ;  when  sufficient. ...  8178 

counterclaims 8174 

perishable  property  may  be  sold 8 '  75 

portion  of  veraict,  etc.,  may  be  remitted 8170 

arrests  in  marine  causes 3177-8187 

appeals  to  and  ftom  the  general  term  of  the  court 8188-8195 

appeal  to  general  term,  from  a  Judgment 8188 

id. ;  from  an  order 8189 

time  to  appeal  from  order ;  proceedings  thereupon 8190 

appeal  from  general  term  to  supreme  court ;  in  what  oases 3191 

Id. ;  proceedings  regulated 81P8 

Id. ;  within  what  time  ;  where  heard 81ii8 

id. ;  determination  upon  appeal,  how  enforced.    Id. ;  where  new  trial  was 

properly  granted 8l0f 

id. :  appeal  therefrom  to  court  of  appeals 8195 

CO  >ts  upon  adjournment  in. 88&6 

drrOoTTBT  or  Sohrnectadt 8a08,note 

CiTT  ComT  OF  TomLBBS— 

jurlfldictlon 8208,  aa04-jwe 

summons,  where  may  be  served... , 
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CiYHt  AcTKMift^                                                                                   SSSr 

deflned • ...,•.••••••••••• ^^ 

preferenoee amoDfi: • •; «<^ 

avil  actlcms  and  crlxnlDal  proaecnUotti  not  metged *«» 

CLAIXS— •  tuLim 

when  temporary  adminiBtrator  to  adTertiae  f or aeij 

•xeoutor  and  administrator,  adrertlalng  for ':"'Z:"V ii:;  SJ2 

prooeedinga  by  creditor  or  legatee,  to  compel  ezaonlor,  etc.,  to  p*y. .  .2717-aTW 

conf>tab.e  or  Justice,  not  to  biqr.— **«• 

Olasmb,  Oovrt  or— 

oourtof  claims... .ii....  ••••••••••••  I  ••••••••I  ••••••  •••••••••••• MS 

juriadiotion Sft* 

rales  and  procedare^ S66 

officers. 38* 

seal  of  court. • 367 

aeasions,  duty  of  sheriff SfiS 

judgments • ••  ^6© 

doty  of  attorney  general  and  superintendent  of  public  works. 270 

record  of  procedings;  report 271 

expense  of  procuring  testimony  on  commission 272 

annual  report  to  comptroller •  ^ 

cost^nottobe  taxed JJJ 

appeals JJj 

time  and  manner  of  taking  appeal ^ 

case  on  appeal  -  *II 

preference  on  appeals. • •  JiJ 

salaryof  judge  of  court  of  claims • -JJ 

salaries  of  officers  of  court  of  daima ••• •••  *™ 
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itTl— a  tNt)EX. 

Claim  or  Thibd  Pabtt-*  "  ' 

to  property  levied  npon  under  an  ezeentlaft  ;  and  how  diepoMd  of I418>14tt 

See  also  Attachment. 

in  replevin , 1700-1711 

on  attachment  in  jas>tice8*  courts »ia-jigl4 

on  replevin  In  Justices'  conrt 2889 

Claim  to  Real  Propbrtt  ;  AoTioir  to  Comfkl  DsTMBMiaAnDir  of 1088-1650 

who  may  maintain 168B 

complaint ;  contents  of 1638 

answer;  denial  of  poBsesslon  in 1610 

**         pleading  mie  In 1641 

**        proceedings  as  in  ejectment,  after  issne 1648 

"        proceedings  on  reversioner  or  remaindermanSi  claim 1648 

Judgment;  for  defendant,  what  to  Awtrd 1644 

"       forplalntiff.             •*              1645 

**       effect  of  Judgment 1646 

dower;  action  a^inst  party  claiming 1647 

**       proceedings,  if  plaintiff  admita  claim  to 1648 

**       proceedings.  If  plaintiff  denies  claim  to 1648 

corporations;  article i^plicable to. 1660 

CUIBGYMSIV— 

not  to  disclose  confessions. 68ir 

Clxrk— 

defined 8848 

conntv  clerk  is  derk  of  supreme  coort 8343 

Cons  OP  Civil  Proceduiui  :  Afpuoatioh  ahd  Combtrvotiom * 8844-8356 

short  title  of  act 8344 

rule  of  strict  constmction  not  applicable  thereto. 8^45 

punishment  of  crimes  and  misdemeanors  create  d  tibereby 8846 

application  of  certain  port  ions  thej«of ,  regulated  and  qualified. 8347 

id.;  whatdecmed  commencement  of  action,  etc 8848 

id. ;  when  procecdinss  to  be  under  former  statutes 8840 

effect  of  act,  npon  trial  Jurors  and  Juries,  in  criminal  causes 8850 

id. ;  upon  grand  jurors  and  juries 8351 

id. ;  upon  proceedings  taken,  or  rights  accrued,  etc. ,  under  former  statutes .  8£S 

id. ;  npon  Termer  appointment  of  terms 8353 

id. ;  nponoflicers  and  oflSces 8354 

when  act  deemed  to  have  been  passed,  etc. 8853 

when  act  takes  effect ••••«••• 8366 

Co^Defemdant— 

when  answer  to  be  served  upon ••••• 688 

Oollectob— 

See  Temporary  Administratioit. 

Commission  to  Tarr  Testimoht  Qbmmbaixt— 

See  Deposition.  " 

Commission  to  Take  Testimont  nr  Justices^  Coubts • 898042987 

GOMMISSIOMRII  to  TaKS  TBSTIMONT  IN  CiTT  OolTBT  OP  NeW  TOBX. 3171 

COMMTSSIOKS  OP  EXEOUTOBS  AND  ADMINXSTBATOBS ^730 

COXMXBBIONBB— 

Clerks  and  court  attendants  when  not  to  act  as. 00 

not  allowed  tqptiTCbase  at  sale  of  real  property 1670 

COMMISBIONE    S'  FbES  IN  PAIITIT ION  OR  DoWER.  ...•••« 8880 

COMMISBIONEB     OF  JUROBS  IN  KiNOS  CuUNTT^* 

duties 1138-1150 

penalty  for  giving  false  information  to 1160 

to  report  and  pay  over  money , J168 

COMHISSIONBR  OF  JUROKS  IN  KEW  YoRK  COUNTT— 

duties 1080-1110 

all  persons  required  to  give  informatton ;  penalty  for  refusal 1121 

punishment  for  bribery  of 1128 

nnnishment  of,  for  talang  bribe. ! 1121 

wise  swearing  upon  inquiriefi  by. .,..  liai 
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Cotoittvtt  6t  LmfATTo,  Idtot,  ob  Habitual  DBinnCABt> ;  Procbbdiiigb 

roR  Appointmbnt  ;  Gebbbal  Powbbs  and  Ddtus. 8880-9814 

jnrfsdlctioD  of  eopreme  court ftv.O 

concorrent  jurisdiction  of  othercoarta iSHO 

duly  of  court  having  jurisdiction W21 

committee  may  be  appointed 2  J-J8 

wtien  appointment  operates  as  a  revocation  of  submission  to  arbitration.  .  28H2 

application  for  committee :  by  whom  made 23 .8 

application  for  committee  of  incompetent  in  state  institution;  petition: 

proceedings 2323  (a).  233C  (  ) 

ld.:ooBt8  28?*  (h\ 

duty  of  certain  officers  to  apply 8824 

contents,  etc.,  of  petition  ;  proceedings  upon  presentation  thereof S&:5 

when  foreign  committee  may  be  appointea 8896 

order  for  commission,  or  for  trial  oy  jury  in  court 28^ 

contents  of  commission  £8.28 

commissioners  to  be  sworn ;  vacancies,  how  filled 83  9 

jury  to  be  procured ;  proceedings  thereupon 8x30 

proceeding  upon  the  nearing 873 1 

retom  of  InqulBition  and  commission 28 12 

expenses  of  commission 231.1 

proceedings  upon  trial  by  jurrin  conrt 2:84 

subject  ofinquiry  in  cases  of  lunacy 83:5 

proceedings  upon  verdict,  or  return  of  commieslon 883A 

application  for  oommittee  of  iueuuipuieut  in  state  institntton;  certain 

sections  not  applicable 23»'' (a) 

seciinty  to  be  given  oy  committee S837 

compensation  of  committee 2888 

commitifC  under  control  of  court ;  limitation  of  powers 2389 

committeeof  property  may  maintain  actions,  etc 21-40 

Id. ;  to  file  Inventory  and  account 2811 

id. ;  may  be  corapeiled  to  file  the  same  or  lender  an  additional  account,  etc.  2849 

property,  when  to  be  restored 2348 

id. ;  disposition  in  case  of  death 8344 

Bee  also  Salb,  etc.,  of  Infant,  Lunatic,  Idiot,  ob  Habitual  Drunk- 

abd's  Real  Pbopbbty 2845-S8C4 

OowoN  Council— 

proceedings,  ordiaanees, and T>y-laws of ;  howproved 941 

Common  Law— 

of  foieign  state ;  how  prored 043 

rules  of,  a!)  to  dorumentary  evidence  not  superseded..... 08*'^ 

«OoinioN  PLKAi^  Oovbt  of—  ,^^ 

removal  to,  of  actions  from  diatrltet  eourts 3216 

OOMPBTKNCT  OF  WITNESSES— 

in  particular  cases .88ft-^41 

how  determined  in  jostices*  courta. 8(Xj6 

OOM  PLAINT— 

to  be  the  first  pleading 478 

copy,  «  hen  to  be  served 479 

consequence  of  failure 480 

what  to  contain 481 

when  interlocutoiy  and  final  judgment  may  be  demanded 4L8 

causes  of  action  to  be  separately  stated 4S8 

what  canses  of  action  may  be  joined  in  the  same  complaint 484 

See  also  Plsadinos  . 

service  of  with  summons 419 

dismissal  of ;  when  does  not  prevent  new  action 1239 

complaint  in  ejectment % 1496-1511 

"          partition 1512 

"          dower 1  06 

••          foreclosure  of  mortgage 16-9 

**          action  to  compel  determination  of  claim  to  r^'al  property 1G39 

•■          action  for  cutting,  etc.,  trees 16  '8 

**          replevin ;  taking,  how  stated  In 7721 

**          actions  by  or  against  corporations 1776 

*  Abolished  after  January  1, 1896,  by  constitution  adopted  iu  1H94.    Jurisdiction 
tnuieferred  to  supreme  court.    Constitution,  Article  VI,  i  5.    L.  1696,  c.  946, 1 2« 
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CoxFLAnrr  nr  JntnoBs* Coubts «4..»« 8986, 

GOMPBOXIBB— 

offer  to  in  Jnstloes*  oonrtB. 

COKPUTATION—  

of  time  to  pabliflh  legal  notieee 987 

**       do  acts  genenUy •..••...... 988 

Co2n>nnrATiOK  Law— 

title 

definitions 

when  proceedinga  to  be  takpn 

prooeeoingi  to  be  commenced  by  petition ;  contents  thereof 

notice  to  be  annexed  to  petition;  upon  whom  aenred 

petition  and  notice  ;  how  eerved  

appearance  of  defendant  infant,  idiot,  Innatie,  or  habitnal  drunkard, 

•*  parties  generally 

answer ;  contents 

yeriflcatlon 

trial  of  issaes 

certain  provisions  as  to  amendments  made  applicable 

Judgment ;  what  to  provide 

proceedings  of  commiseioners  887D 

confliming  or  Betting  aside  report ;  deposit  when  nayment 8871 

offer  to  compromise ;  amount  of  costs;  additional  allowance.  '^"^^ 


judgment  how  enforced :  when  to  deUver  possession  of  premises  and  when 

writ  of  assistance  to  iseue .' 8878 

abandonment  of  proceeding 8874 

appeal  from  final  order ;  stay 8875 

appeal  from  Judgment  by  plaintiff 8878 

new  appraisal ;  when 977 

conflicting  claimants 8878 

possession  of  property  on  giving  secnrity 8879 

when  possession  of  reed  property  given  unmediiately 8888 

notice  ot  pendency  of  action  to  be  filed. 88ffl 

practice  in  cases  not  provided  for 

repealing  clause. 

when  act  to  take  effect. 

OoBDmoNS  Prbcbdent — 

how  pleaded ••.. 

OONrBSSIONS— 

clergymen  not  to  disclose 

COHTBSBION  OF  JVDOXXITT  GSNX&AIJ^T— 

when  allowed 1S78 

married  woman  may  confess. 1878 

statement ;  form  thereof ^ 1874 

**  to  be  filed  and  Judgment  entered 1875 

Judgment-roll ;  docketing  and  enforcing  Judgment • 1876 

execution  where  Judgment  is  not  all  due 1877 

several  joint  debtors ;  confession  by  one  of. 1878 

CoKVESsiOK  or  JuDoxsNT— Ik  Justioss*  Coubts 886i,  8010-8Q18 

COMSXNT— 

commission  to  take  testimony  by 006 

deposition  taken  by , 879 

xererencesof  issues  by 1011 

**  "     not  allowed  in  certain  actions 1018 

COKSTDEBATION— 

seal,  presumptive  evidence  ofL 8tf 

CONSOUDATION  OJ*  ACTIONS— 

practice  respecting 817-619 

In  actions  on  behalf  of  people ..* 1968 

C0ll8TASl.S~*** 

when  may  not  act  as  attorney » • iai^'^ 

duties  on  executing  order  of  arrest 8888-8900 

**•     in  replevin  action 8888, 8898 

service  of  6ubpamaby 8078 

to  keep  Jury  in  Justices*  court 8006 

oath  or 8008 

levy  and  sale  under  execution  by 8Q88»808Q^l 

•otlon  against  for  not  returning  execution 
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'                   action  agmiiMt  for  monejreollectod 804] 

'                    when  may  coDtinne  to  act,  thoagh  tenn  of  offlce  bas  expired 8044 

,                    forbidden  to  demand  or  reoeiTO  grstoities,  etc 8186 

*  not  to  bnr  claims  for  enlt 8187 

penalty  for  violating  preceding 8188 

.                    to  execote  mandates  in  person 8167 

'                    sheriff  to  act  where  execntlon  of  mandate  is  resitted 815R 

fees,  ennmerated  8812,  89sn 

*  •*    affidavit  as  to  traveling  fees 88'<24 

[  Bee  also  Jubticss  of  Pkack  ;  Coitbts  of— 

J  CONBTBUOTIOlf  OF  WiLL— 

■                   when  surrogate  to  determine  on  probate SSM 

!  COKSULTATIOH— 

I                   wTltof, abolished MOO 

I                    acts  constituting  defined 8 

<                    punishment  for 9 

'                    in  view  of  oonrt ;  how  panlshed 10 

'                     reqaisites  of  commitm«Dt U,  18 

I                     Indictment  if  offense  Indictable 18 

contempt  pnnisbable  civilly 14-10 

prisoner  committed  for,  how  to  be  kept 1R7 

f  ailnre  to  pay  costs  on  order  to  strike  scandaloos,  etc. ,  matter  from  pleading.  646 

disobedience  to  snbpcena 858 

disobedience  by  sheriff,  to  order  directing  liim  to  retnm  Inventory 661 

improper  second  application  for  order  or  Jadinn^nt 778 

when  disobedience  to  judgment  constitutes. 1841 

failure  to  pay  alimony,  etc 1778 

enforcement  of  surrogate's  decree  by  contempt  proceedings 8^65 

Ck>]rTniFT ;  Prociedihob  to  Punish  for  Gekkballt tM8-989t 

cases  to  which  this  title  applies S886 

when  punishment  may  be  summary 8:^7 

when  warrant  to  commit  may  issue  without  notice t968 

order  to  show  cause  or  warrant  to  attach  offender 8S68 

notice  to  delinquent  officer  to  show  cause 8270 

orrler  or  warrant;  when  granted  out  of  court tS71 

id.;  when  contempt  was  committed  before  a  referee 1278 

effect  of  order  to  show  cau<^,  and  of  warrant 8278 

copy  affidavit,  etc.,  to  be  served  with  warrant jg74 

Inaorsement  upon  warrant 8875 

warrant ;  bow  executed 8276 

undertaking  to  procure  discharge 9277 

when  habcM  corpus  may  issue 8278 

sheriff  to  flle  nnaertaking  with  return , 8?79 

interrogatories  and  proora 8280 

when  and  how  accused  to  be  punished 8281 

id.;  upon  retnm  of  habeas  corpus 8288 

id.;  upon  return  of  order  to  show  causa 8988 

amount  of  due 8284 

length  of  imprisonment 8286 

when  court  may  release  offender 8286 

offender  liable  to  indictment 9i87 

proceedings  when  accused  does  not  appear 2288 

undertaking ;  when  prosecuted  by  penon  aggrieved * . .  8280 

id.;  by  attorney-general,  etc 2290 

sheriif  liable  for  taking  Insufficient  sureties 8281 

punishment  of  misconduct  at  circuit 2298 

CtoHTEMPT  ;   PROCKKDIHGS  TO  PUNIBH  FOB  Dl  JUSTICES*  CoUB  .  S- 

for  what  acts  Justice  may  punish 2670 

how  contempt  punished 8871 

offender  to  be  beard 2^9 

'^      record  of  conviction 8878 

**      requisites  of  commitment 8874 

*      fine ;  to  whom  pavable 2876 

eommltment  of  contumacious  witness,  etc.,  in  justices*  courts 8001-8006 

PoBTRiBirrioir— 

remedies  for  falhire  of  title  to  real  property  sold  under  execution,  and  to 
enforce  oontribBtion ., 1479-1481 
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by  order  of  coart 717,718 

by  sheriff 718 

when  entitled  to  be  read  in  e^deoce. 986 

proof :  when  may  be  rebutted 9^4 

of  real  property  ritnated  out  of  the  state ;  when  eTidence 9l6i,  917 

upon  a  Bale  in  forecloiure ;  effect. 

action  to  comoel  conveyance  of  infant's  or  incompetent  person^f  real 

property 

See  also  Saxaiww  s  Deio. 

CJONVICT— 

not  excluded  as  a  witness. 

deposition  of 

CoMvioT's  Pbopertt  ;  Cabb  of S819-8280 

when  and  to  what  court  application  to  be  made ICl  9 

who  may  apply 

creditor  must  relinquish  security 

contents  of  petition 

copy  of  sentence  and  affidavit  to  be  presented.... 

{>roceedin^  upon  presentation  of  the  papers 9821 
d.;  on  return  of  order  to  show  cause 9;2S3 

effect  of  order  appointing  trustee 

removal  of  trustee ;  appointment  of  new  trustee 

J)risomT*8  property ;  bow  applied 
d.;  to  be  delivered  to  him  on  his  discharge 

application  of  this  article  to  persons  heretofore  sentenced 8280 

Corr— 

of  original  entries ;  when  evidence 980 

how  t  J  be  veriiled 981 

of  papers  on  file  in  public  offices ;  wben  evidence 938 

COFTRiaUT— 

of  court  of  appeals  reports 818 

Coroner— 

duties  of,  on  redemption  of  real  property  from  sale  uider  execution. . .  1477, 1478 

**        when  sheriff  is  a  pa.  ty 17i 

any  one  of  the  coroners  may  act 173 

arrest  of  sheriff  by  coroner. 174 

sheriff  *  how  confined 175 

plnce  or  confinement  to  be  deemed  a  Jail 176 

sheriff  to  be  admitted  to  jail  liberties ;  liability  of  coroner  for  sherUTs 

escape .' 177 

coroner  may  prosecute,  etc.,  bondfor  liberties 178 

duties  of  coroner  where  sheriff  is  plaintiff 179 

such  prisoiier  enrltlcd  to  Jail  liberties^  etc 180 

escai)e  of  c>iicb  prisoner 181 

Bee  also  Incomivo  and  Outooino  Sqerift. 

fees  of,  to  lie  taxed  on  demand 8887 

fees,  enumerated 8820 

COBPORATIONS— 

summons:  how  to  be  served  upon 481, 489 

See  also  Domestio  Corporations  ;  Fobbiqzt  Corfobatxons. 

service  cf  iT.junction  order  upon 810 

officers  to  fumiph  certificate  of  attached  defendant's  Interest  in  stodc . .  .650, 651 

subpoenas  to  nrcducc  books,  etc.,  of BBS,  868 

provisions  relativo  to  action  to  compel  determination  of  claim  to  real  prop- 
erty applicable  to 1860 

service  of  summons  upon  in  justice's  courts 8879-S893 

costs  against,  inacti'.nonbeD2Uf  of  people 1(87 

domestic  corporation,  defined 8813 

f orei^  corp«  r^t'on,  defined 8813 

proceedings  to  fell  real  proper' y of 8^90-8397 

COBPORATIONB  ;  AfTIONS  Bei  ATIVB  TO  GE"  ERAIiT iTT^-lflS 

complaint  in  actions  by  and  a^aivst  to  rem  yr  damages  arpropfrty...,n7^\79i 

when  proof  of  corporate  existence  unnecessary 1776 

mii«nomcr,whenwaive<l 1777 

action  a^alnnt  a  corporation  upon  a  note,  etc 1779 

whcnforel  :n  corporation  may  sue  1779 

when  foreign  corpartition  may  be  sued 1580 

JudickilsupervUUmq/'  c<n:ponUion  and  iU  qjlficert^etc...,, X7B1-17M 
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B        OoKVOft^nottfl ;  Acnoxs  "RsLArm  to  GnvntALLT'-tfMiMfHiMf.  esorxoim 

acilon  agidnst  directors,  etc.,  of  a  corporation  for  miscondact 17H1 

by  whom  action  to  be  brought 1782 

thiB  article,  how  construed 17^ 

aetion  for  disgdution  and  to  enforce  individual  HabUity  <if  c^fflcere  or 

members^  with  or  tpiihout  a  dusoluilon 1784-1796 

I                action  by  ludgment  creditor  for  Bequcstration,  etc 1784 

**    to  diMoivd  a  corporation 1785 

I                id.;  by  whom  to  be  broogbt 1786 

temporary  injunciion 17b7 

receiver  oiay  be  appointed :  permanent  and  temporary  receirer ;  powers, 

I                       etc.,  of  temporary  receiver 1788 

f                additional  powers  und  duties  may  be  conferred  npon  temporary  receiver . . .  1730 

I                making  atockholders,  etc  ,  parties 1790 

when  aepardte  action  may  be  brought  against  them 1701 

J                 pfoceedmipi  in  either  action 1708 

,                 jodgmeot ;  property  of  corporation  to  be  distributed 1796 

,                 Id.;  stock  subscriptions  to  De  recovered 1704 

I                 id. ;  as  to  liaoilities  of  directors  and  stockholders 1796 

cSect  of  this  article  limit .>d 1706 

action  by  the  people  to  annul  a  corporation 1707'1806 

^^     by  attorney-general,  when  legislature  directs 17 97 

ij.;  by  leave  of  court 1708 

leave  ;  when  and  bow  granted 1790 

action  triable  by  a  Jury 1800 

Judgment 18ul 

injunction  may  issue 1800 

copy  of  judgment-roll  to  be  filed  and  published. 1806 

provigione  applicable  to  two  or  more  of  above  actions 1804-1818 

certain  corporations  excepted  from  certain  articles  of  this  title 1804 

officers  an  1  agents  mav  be  comrjelled  to  testl.y 18<I6 

injunction  siaying  actions  by  creditors  1800 

creditors  may  be  brouji^bt  in : 1807 

when  attomev-general  must  bring  action 1808 

r^uisites  of  Injunction  a^ain<3t  corporations  in  certain  cases 1809 

id. ;  of  order  appointing  receiver  in  certain  cases 1810 

Id.;  of  judicial  suspension  or  removal  of  an  officer 1811 

application  of  the  laat  three  sections 1814 

in  action  against  stockholders,  misnomer,  etc..  not  available 181-) 

OOBPOaATIOlTS:  ACnOMB  BaLATFVB  TO,  IN     JUS"!  lOKS'   GOUBXS 3866 

CoaPOBATioN:  Fbocekdisos  TO  Chanos  Namb 3411-2418 

Ck»P0KiLTZOH ;  VOLtrMTABT  DlSSOLUTIOH,   PBOOBRDINOS  TOR 3419-2481 

w.ien  a  majority  of  directors,  etc..  may  petition  for  dissolntlon lUlO 

Id. ;  when  they  are  equally  divided JHao 

contents  of  petition 8l21 

affidavit  to  be  annexed 21  8 

presentation  of  petition,  etc. ;  order  to  show  cause 2423 

order  to  be  published 2124 

id.;  to  be  served  on  creditors  and  stockholders 2425 

hearing. 2426 

id. ;  original  papers  mtiY  be  used 24^ 

appllcanon  for  final  orders 2428 

final  order— appointment  of  receiver— oonflnnation  of  latter's  acts 2439 

certain  sales,  etc.,  void J'J^ 

certain  corporations  excepted  from  this  title 8431 

Ck>BPORATB  Real  Property— Procebdinos  to  Skli. 8800-8897 

to  what  proceedings  applicable jSJO 

Sroceedings  instituted  by  petition ;  what  to  contain 8881 

earing ;  notice  of  referee 8802 

order ;  when  application  for  may  be  opposed 8308 

insolvent  corporation  or  association ;  notice  to  creditors 8801 

service  of  notices ;  how  made 8^ 

practice  in  casos  not  provided  for.  8808 

when  act  to  take  effect 8897 

Costs  Genbbally— 

I                 judge  not  to  be  interested  in 47 

party  prosecuting  as  poor  person  not  liable  for 461 

costs  in  favor  of  poor  person W 

of  motion  ;  how  collected 779 

when  plaintiff  entitled  to  costs  of  course ^,,„  8228 
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CO0TB  OnnRALLT—eOflMftlMtf.  MOtKUM 

when  defendant  entitled  to  ooets  of  eonne ;  rale  m  to  two  or  more  de- 

f endantB. 

when  coets  are  discretionary. 

costs,  where  aeTeral  actions  are  brought  on  eame  Inetrnment,  etc 

InterlocntorT  ooeta  npon  Imoo  of  law 

id.;  how  collected 

coeta,  where  there  are  several  Issues  of  fact 

Id. ;  after  discontinuance  upon  answer  of  title 

costs  of  a  motion 

the  foregoing  sections  limited 

costs  -ipon  appeal  from  final  Judgment 

id. ;  upon  appeal  from  interlocutory  judgment  or  order 8S89 

Id.;  in  a  special  proceeding BMO 

Costs  in  Pabticulab  Casks— 

costs  against  the  state ;  how  paid IflSS^  1M7, 8M1 

costs  where  action  brought  by  people,  on  relation  of  private  person SMS 

id.;  for  the  benefit  of  a  county,  etc .    8M8 

costs,  Sffainst  a  school  officer CM4 

Id.;  against  a  municipal  corporation 9845 

Id.;  b/ or  against  an  executor,  etc 8M5 

costs  m  case  of  transfer,  etc.,  of  cause  of  action SM7 

certificate  entitling  party  to  eosts  or  increased  costs  where  title  to  real 

prc^eity  Is  in  question SMS 

Infant  i^otifl ;  custs  asainst  collectible  from  guardian  ad  litem 8249 

title  not  to  affect  special  provisions SSHO 

CoeTs,  Bums  Allowko  as,  amo  DisBnHssMiNTs— 

amount  of  costs  generally 8K1 

additional  allowance  to  plaintiff  in  foreclosure,  partition,  etc fti3l 

additional  allowance  to  either  party  in  difficult  cases,  etc W68 


allowances  unc^er  the  foreeoing  sections  limit  

costs  upon  adjournment  of  trial    8855 

disbursements  to  be  included  in  bill  of  costs 8866 

increased  damages  not  to  carry  increased  costs 8887 

when  defendant  entitled  to  increased  costs 88S8 

Increased  disbursements  not  allowed 8B&0 

costs  upon  a  settlement 8860 

coets  in  partition,  award  and  collection 1668 

'*       "  to  he  deducted  from  proceeds 1078 

final  judgment  in  divorce  or  eeparation  may  award 1788 

action  by  surety  or  trustee  to  recover 1916 

against  corporations  and  usurpers  in  action  on  behalf  of  people 1967 

on  final  order  in  special  proceeding  conunenced  by  state  writ  costs  are  __ 

enforceable  bj  contempt  proceedings 8007 

costs  in  mandamus 8086 

•*    writ  of  prohibition 8100 

**    certiorari  to  review  determination  of  inferior  tribunal 8148 

**    proceedings  to  discover  life-tenant 88j6 

'*    awarding,  confirming,  coirecting  award  of  arbitrators 8878 

*'    summary  proceedings 89^,  88S0 

**    supplementary  proceedings 8456, 8456 

**    foreclosure  by  Mvertisement 8401 

this  article  not  to  affect  special  provisions  of  law * tt6l 

taxation  of  costs,  .a 8868-8987 

security  for  costs , 686CNV9V 

See  also  Intxblocutobt  Costs. 
Costs  in  Jcstioks*  Coubts— 

when  prevailing  party  to  recover ;  Bumsallowed  as 8074 

when  neither  party  to  recover 807S 

amount  of,  limited 3078 

demurrer ;  co^ts  npon 8077 

taxation 8078 

increased  coAts jWTj 

costs  upon  Judgment  for  one  or  more  defendants 8060 

costs  wrongfully  collected  may  be  recovered  back 80B1 

npon  appeal  where  no  new  trial  is  had  in  appellate  court 8066 

id. ;  amount  thereof 8067 

upon  appeal  where  new  trial  is  demanded. 8070-8076 

costs  in  justices*  courts  in  Brooklyn 8189-8nf 


INDEX.  xxiU 

I         Oont  XV  WoBKno  woiCAir*8  Aottok  nr  Dutbiot  Coubt  or  Nvw  Tork 

Cnrr SSflS 

I  See  abo  WoBxixa  Woxra :  Actioni  bt. 

I  Costs  AfiAorsT  Bzboutob  ob  Admimibtbatob-^ 

wtaen  awarded 1885,1886 

Costs  IN  8itbbooatb*b  Coubtb 866^-8687 

I  In  what  cases  allowed. S5M 

I  enforceable  In  like  manner  as  in  sapreme  oomi 9B66 

bow  costs  made  payable 8667 

when  costs  are  of  right 8568 

when  to  ansnccessfol  contestant S668 

)  what  allowed  as  costs ;  disborBements 8569 

I  amount  of  costs  on  trial  of  fact  and  oni4>peal 8580-8580 

i  how  costs  fixed;  amounts  enomerated 8601 

additional  allowance  on  accountings 8568 

allowance  on  sale  of  realestate 8668 

id.;  when  to  bs  in  lien  of  commissions 8664 

I  fees  of  appraise 8666 

I  **   referee 8666 

••   witness.  8666 

I  on  api)eal  from  >rder  made  upon  motion  for  new  trial  in  suiogates^  courts. .    8640 

COUHSBL— 

when  surrogate  disqualified  fr-rm  acting  as 8486 

I  when  clerkln  sarrogate^s  court  not  to  act  as  counsel 8611 

I  when  father  or  son  of  surrogate  not  to  prsctice  as 8588 

)  See  also  Attobmbts  ahd  CoxTifSBLLOBS  at  Law, 

COUNSBL  FBBS— 

!  alimony  and,  in  divorce  and  separation 1760 

I  Ck>imTBBOLAi]f .  Gbnbbaixt— 

;  defined,  and  rules  relating  thereto 601-418 

i  demunerto 406,  400 

right  to  proTisional  remedy  in  case  of 780 

I  plaiotiifs  offer  to  allow  jnogment  to  be  taken  against  him,  in  case  of...  ..     780 

r  when  deemed  an  acUon  for  the  iNirpose  of  trying  issues 074 

I  may  be  interposed  in  divorce  or  separation •    1770 

I  CoOBrBBCLAIMS  IB  CXTT  CoUBT  OV  NlW  TOBK— 

I  practice  respecting 8174 

I  CoinrnnoLAiiiB  IN  JuBTicas*  Coitvts 8941-8860 

County— 

ent  affecting  real  property  to  be  entered  where  situated ••    1677 

also  Placb  or  Tbiai^ 
County  Clbbk— 


Judgmi 
Beeals4 


> 

seal  of 


copies  of  papers  on  file  with,  when  evidence 088 

duties  in  New  Tork  county  with  respect  to  drawing  trial  Jurors. 1000-1104 

to  account  for  fees 8886 

is  also  clerk  of  supreme  court 8848 

fees  of  to  be  taxed  on  demand 8887 

fees  enumerated SKM,  8805 

County  Coubts— 

jurisdiction 840 

domestic  coxporatton,  etc.,  when  deemed  resident,  etc 841 

action,  etc.,  wiMrein  county  judge  is  incapable  of  acting 848 

aopreme  court  may  remove  action  and  change  idace  of  &ial^. 848 

effect  of  order  of  removal;  appeal,  etc •  844 

stay  of  proceedings 846 

removal  of  action  not  to  impair  process,  etc 840 

county  court  may  send  its  process  to  snv  county 847 

when  Jurisdiction,  etc.,  co-extensive  with  supreme  court 848 

power  of  county  Jndffe  in  special  proceedings 840 

fines  snd  penalties;  now  remitted. 860 

restrictions  upon  power  to  remit 851 

notice  of  aplication ,  etc. ;  costs  to  be  paid  on  remission 888 

flnesimposed  by  justices  of  the  peace;  how  remitted 868 

1                  who  may  make  orders 854 

county  court  when  open;  termsthereof 866 

I                 notice  of  appointment  to  be  published 860 

Jaron,howoiiW]iandsu]nmoiMd i««i.,tt«.*  «.t* ,*t ••••••  867 


xxhr  INDEX. 

Btenographers  f  or  connty  eovrta «.. 868 

itenocrapher  for  ooonty  court  and  court  of  Bessioiu  In  Kings  coontj 860 

^*           for  coaniy  courts  of  Monroe,  Livingston  and  o^er  counties . .  861 

interpreter  for  county  court,  court  of  sesvions  and  surrogate's  oourt  of 

kings  county 860 

appeal  from  county  court  to  supreme  court 1340 

removal  to  county  court  of  actions  from  mayor^s  court  of  Hudson  and  re- 
corders'courts  of  UUca  and  Oswego 8200 

application  of  code  to 8SM3 

C50UHTY  JuDoa— 

general  powers  of 241 

COUHTT  TRBASURBR— 

fees  of  enumerated 8891 

wlien  to  be  ex-oAcio  public  administrator 966S 

bond 2666 

authority  of;  when  8Ui>er8eded &067 

powers  and  proceedings  of 3668 

payments  by  Into  State  treasury 3668 

See  PATmBWT  nrro  CotmT. 

CJOUNTT  TRBASUSBB^d  BOND — 

action  upon. 1887 

OOUBTS— 

wiiat  issues  triable  by 960       { 

enumeration  and  classification 1-4       i 

general  provision  as  to  jni'isdiction,  etc 4       ^ 

sittings  to  be  public 5 

not'to  sit  on  Sunday,  except  in  special  cases 6 

fieneral  powers  of  courts  of  record  7 

rulesofcourtsof  record;  how  made  and  revised 17 

••                    tobe  published 18 

courts  to  order  calendar  printed 19 

'  -^                       **>            expense  to  be  a  county  charge 20 

certain  papers  may  be  destroyed a 

writs,  etc. ,  in  name  of  the  people,  and  in  English ;  abbi  eviations SS 

id. ;  teste  and  return 88 

U. ;  to  be  subscribed  or  Indorsed;  when  error,  etc ,  not  to  vitiate 84 

BO  discontinuance  by  reason  of  vacaicy,  etc 85 

in  New  York  one  judge  may  continue  proceedings  commenced  before 

■  ■  tmotiier. 96 

provisions  respecting  the  seals  of  courts 27, 93 

seats  of  counties 28 

what  is  a  suiUcient  sealing 89 

new  seals 80       ( 

rooms,  f ued,  etc.,  how  furnished 81 

no  liquors,  etc..  to  be  sold  in  court-house;  penalty 83-88 

adjournment  of  court  to  a  future  day 34 

"                to  next  day,  judge  not  appearing. 8) 

written  direction  to  adjourn 86 

causes  tried  eNewhere  than  at  conrt-house 37 

governor  may  change  placefor  holding  courts  of  record 83 

such  appointment,  etc.,  to  be  recorded  and  published C9 

judge  may  change  place  for  holding  court  of  record. 40 

actual  seimon  may  oe  adjourned  to  another  place 41 

place  for  holding  courts  in  the  city  of  New  York,  how  changed Al 

when  court-hou«e  is  n  fit  to  hold  court  another  place  to  be  appointed 43 

no  action  or  specitU  proceeding  abated,  etc.,  by  failure  orayjonmraent  of 

court 4i 

trial  once  conmrenced  may  be  continued  beyond  term 45 

sheriff,  when  directed  to  notify  constables,  etc.,  to  attend  court 07 

OouBT  or  Apppals— 

title  to  public  nfflice,  appeal  involving *f^ 

insurance  cases,  judge  of  court  may  sit  in  though  a  policy  holder; 46 

Juritidiction 190 

limitations,  exceptions  and  conditions 191 

»^^*  Aio  ituLu  <.,i-&iaiAi  oruerii,  liuw  ut.-«i'd .,«             ......  lUS 

court  may  make  rules 198 

remitiitur ;   when  judgment  absolute  to  be  rendered,  and  proceedings 

thereupon 194 

Mccoud  aud  subsequent  appeals ivtff 

tlmeft  and  places  of  holdiug  terms ;.  196 

court  may  be  hold  in  any  building;  adJourum«iits 198 

officers  to  be  s»nn  *inted  bv  court lOft 

cirrks  for  judges  of > 202 

ofBots  for  J  iidges  ;  by  whom  to  be  provided  and  maintained 303 

clerk  of  court  of  appeals;  duties    ••• ...198-208 

te         "                       to  account  for  fees. S268 

"                      fees  of  enumerated SIOl 


INPEX 

Court  or  limujo-^conUnued.  bbotioim 

clerk  of  coart;  duties  of l»-£08 

**             to  account  for  fcas 8308 

feos  ennmoratcd SJCl 

**  state  reporter,  duties  of 2C9-2I6 

SeealsoAprBAitToOouBior  Apisjlu. ^ 18M-1889 

CtoUBT  or  GuLms tMS-aso 

Skb  Claims,  Goubt  of.  .^«.«_^__ 

OOimT  ATTINDAIITB—  ■■■'   ' ' "J'**        '■ 

coaniy  clerk  to  appoint  apecial  deputy  to  attend  ooarU 68 

clerks  not  to  act  as  referees,  receivers  or  commissioners  In  certain  cases ....  90 

criers;  county  Judges  except  in  Kings  to  appoint «  91 

when  shcritf, constable,  etc.,  toact  as  crier 92 

attendants  upon  courts  in  New  York  city 93 

interpreter  for  courts  of  record  in  Kin^  countT 04 

attendants  and  messengers,  how  appointed  <n  Kings  connty 95 

duties  of  Demons  appointed  nnder  last  section C8 

■herilf,  when  oirected,  to  require  constables,  etc.,  to  attend  eonrts. . . « 97 

id.;  when  not  directed 96 

penalty  for  neglect  of  officer  to  attend  court 99 

CbXDIT,  FaLSB  STATBKKirrS  BSSPaOCTO — 

warrant  of  attachment  for...., 636 

Obxoitobs— 

publication  of  orders  in  actions  brought  for  collective  benefit  of 780 

redemption  by,  from  sale  of  real  property  uiuier  execution 144S-14t  J 

when  may  be  made  defendant  in  partition 1640 

when  may  I4)pl7  for  leave  to  bring  action  to  dipsolvo  cor];x>ration 1786 

defined  with  reference  to  chapter  on  surrogate's  courts 251 4 

when  to  be  cited  on  application  for  letters  of  administration 2661 

proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim 8717-2719 

See  also  JuDoioDiT  CnBniron's  Actions. 
Ciobditob's  Actiok  AeAiMST  Debtor's  I^ext  or  Kor,  Lioatek,  Heir  or 

Devisee. 18a7'1860 

when  action  lies 1887 

action  may  be  Joint  or  several 1818 

in  Joint  action,  recovery  to  be  apportioned 1P89 

recovery  in  a  several  action 1  AlO 

requisites  to  recoverv  in  action  agxtinst  legatee 1811 

id.:  in  action  against  a  preforreai<^teo 184  J 

liability  of  heirs  and  devisees  18  J8 

when  action  therefor  may  be  brought 1SJ4 

effect  of  application  to  sell  real  property 1846 

action  must  be  Joint 1846 

recovery  to  be  apportioned »«....  1847 

req  uisites  to  recovery  against  b  eira i,  1848 

id. :  asainst  devisees ]gi9 

deduniona  for  prior  recoveries 1830 

complaint  to  describe  land  descended,  etc 1861 

Judgment ;  when  to  be  satisfied  out  of  land 1852 

Id.;  when  not  a  lien  on  land  alieoe J 1858 

how  iuds/ment  taken,  when  land  aliened 18:4 

classification  of  debts  to  be  enforced  unler  this  article 1855 

defense  by  reason  of  other  prior  or  equal  claims 1850 

id.:  when  such  a  claim  is  paid 1857 

action  not  suspended  by  infancy 1^58 

this  article  not  applicable,  where  will  cbarjtee  real  property,  etc 1850 

one  action,  where  same  pgrson  la  heir,  devisee*  etc. 1H60 

Criers- 

in  Erie  county 91 

to  be  appointed  by  county  Judges,  except  in  Kings 91 

Crimes- 

puDishment  of  crimes  created  by  the  Code 8846 

CBDifNAL  Procedure— 

application  of  the  Code  to 8860-6862 

Criminal  actions— 

preference  of 790 

defined    88£6 

Criminal  Prosecution— 

testimony  of  stockholder,  officer  of  corporation,  etc,  when  not  to  he  need 

as  evidence  in  a 1805 

civil  and  criminal  prosecutions  not  merged • 1889 

Cbxmimatimo  Oneself— 

witoew  testifying ,.•,„••,.„„., ,,...  WG 
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when  cftiiM  of  tctlcii  ftOcniMi  on • • 889 

CueTODT  AHD  DbPOSIT  OF  flBOUBISISt  Dl  BvaBOOATM*  OOUBTS. 180t 

OmiTODT  or  CinLDKBH^ 

in  action  to  annul  marriage. 1  iVl 

in  dJTorce  or  Mfttntkn. 1771 

on  vacatlnff  faHmction  ord«. 617,  ttB-W 

when  doable,  treble  or  increeeed  damagee  allowed  in  verdict 1184 

measore  of 1208 

In  ejectment 1496, 1487, 15» 

*^         improrementi  allowed  defendant 1881 

dower 1800-1608 

increased  damasea  not  to  cany  increased  costs 

when  defendant  entitled  to  increased  coati 

increased  disbarsementa  not  allowed 

Dahaobb;  Wbit  or  Ambemuokt  mr tl08-«ii8' 

DbatH' 

of  attomej;  effect  of 85 

proceedings  npon  death  or  disahilfty  of  a  party........./ 755-^788 

extension  of  ume  to  appeaL,  in  case  of 785 

presumption  of  ,  in  certain  cases 641 

protest  of  notary  pnblie,  when  OTidence  in  case  of  death 884 

of  lusticeof  peace;  how  proceedings  before  proved  thereafter 848 

of  3<utice  of  peace ;  hooka  and  papert  to  be  denumded  by  city  or  town 

cieiiL rrT;.: r. 8148,8147 

judgment  asalnst  person  after ISIO 

vacating  Jnogment  after  party *s  death 1284 

appeal  after  death  of  adreraepartv 1887 

proceedings  when  party  dies  pendmg  appeal 1S88 

aeyeranee  In  ejectment  after latt,  IfiA 

proceedings  on  death  of  parties  in  partition 1888 

action  for  death  by  negligence. 1 808.«  008 

proceedings  to  discover  death  of  tenant  for  life   1W08  8818 

when  operates  as  a  revocation  of  snbmlssion  to  arbitration 2381 

of  executor  or  administrator  not  to  affect  pending  proceedings  for  sale  or    

BMitgageof  decedent'a real  property  for  debia,  etc 8T98 

defined  with  reference  to  chapter  on  torrogatee'coiirti 8514 

when  temporsry  administrator  authorised  to  pay 8G74 

retaining  money  npon  aoeonnting  in  turrosates*  courts  to  cover. S7"S 

ascertainment  of  oy  executor  or  adminlscrator ••••• 9718 

advertising  for •• ..•• 2718 

payment  of... .••• • 9718 

petition  to  compel  payment.... •• 9722 

decree  for  payment •• ..  9721 

Ddts:  Salb of Dscxdkht'b  Bbax.  Fbopskit  fob... .••..9748-9801 

Dxvrsi  Sale  of  Deobdbnt's  PxBsoirAii  Pbofkbtx  Fon.. ...•.••.••• 9717 

Dkbtob;  .Dischabob  of,  oxmzbault — 

discharge  of  insolvent  from  his  debts 8148-8187 

discharge  ftom  imprisonment  or  exemption  from  arrest  of  ineolvent 

debtor 8188-8109 

dlicharge  of  imprisoned  Judgment  debtor  from  imprisonment 880fr-8818 

DxBTOB ;  AnusT  of,  axd  DiacHASon  fboh  iMnusommiT  nr  Joencae* 

Courts. 8088-8067 

I>aBTOB*B  NaxT  of  Kiif.  Lbgatbs,  Hub  or  Dbvisbb— > 

creditor's  action  against. 1887-1888 

Dbobasbd  Exboutob— 

AcoouuiiDg  by  exeontorof ...•• ••••.,...    8606 

Deceabxd  WnwxBS 

evldenceof,  on  subsequent  trial • ••••••    880 


execution  against  property  of 1878-1881 

Dbcbdbnt^b  Dxbts-- 

compellingtestamentaiy  trustee  to  pay 8604 

Decbdbht^b  B^tatb — 

action  by  or  against  an  executor  or  administrator 1814-1888 

action  by  a  creditor  against  his  debtor's  next  of  kin  ;  legatee,  heir,  or  de- 
visee  .7: ..rr. i»ffr-iM8 

action  to  establish  or  impeach  a  will 1881-1887 

general  and  misceUaneoos  provisions 1888-1870 

proceedings  by  ereditor  or  legatee  to  compel  executor,  eto ,  topay  claim.S717-8n8 
^■c8iNDrr*a  juui.  Pbofbbvt  |  Aalb  of  fob  Dbbts  akd  ruwamAJU  Kx- 


INDEX.  Ixvii 

qf^flftfHl  •>...••..«• ,,, , , , , ....♦  IMS 

upon triiU, irhm tolioffiad...'.'.. .*. . .'.*.'.*....**.. ...*'.'**.*,'.'.*.'.'.'.'.*!.*.*.'.*.*.'.'.*.**,*  IMO 

of  ooort  or  report  of  referee,  apon  demurrer,  what  to  state  1081 

.       ^            "                      npontiialoftne  whole  bene  of  fact...., lOU 

m  9tia^A  for  non-payment  of  rent 1607 

by    •JTOgr.te S545 

within  what  time  jodfrment  must  be  rendered  in  jnatlcea*  coorte. 8015 

time  -  r  fllini;  'n  City  Court  of  New  York 8178 

%-h-  nc  ndneionsoflawaiidfacttobe  aepazately stated 8178 

8^ .  alio  JuDeiinrc. 


in  BarT0g;ate>  conrts t860-fiB66 

See  alao  ▲ooouiiTiNoa. 


when  to  be  recefved  in  evidence 065 

proof  of  acknowledgment ;  when  may  be  rebntted 984 

of  real  property  eitoated  oat  of  state ;  when  evidence 048, 047 

guardian  appointed  by  will  or  deed SBSlHfotfO 
ee  also  ComriYANcs,  Shsbitf's  Dud. 

I>XFAULT  GmSBALLT— 

J adgment  on,  not  to  exceed  amount  demanded. 1207 
low  taken 12  3 

amonnt  in  each  eases ;  how  determined 1218 

application  to  court  for  Judgment  on ;  when  necessary 1214 

"  proceedings  on  sQch application       ...      1213 

*'  where  service  was  not  personal 1216 

nntice ;  when  defendant  in  default  entitled  to 1219 

no  Judgment  as  of  course  in  matrimonial  cases 18S0, 1758, 1767, 1774 

recovery  of  dower  against  infant  by 1606 

ascertaining  damages  Id  replevin  on 1787 

I>BFAm.T  IN  JusTioar  Courts^ 

Slaintiif  to  prove  certain  extrinsic  facts  where  arrest  has  been  granted.  .S008, 8068 
efaults  In  Justices*  conrts  of  Brooklyn 8128 

l>BFi:cTS 781-780 

See  MiBTAXXS. 

1>BrXK1>AKT—  

defined •    8888 

**     for  purpoeea  of  condemnation  law 8868 

Bee  also  Pjlbtixb.  ^ 

attorney  gnilty  of ;  how  punished 7i 

dismlesal  of  action  for  failure  to  serve  summons  on  necessary  party 8S1 

Id;  for negloct  to  proceed 8BS 

Dbmubrvb  Gbnbrallt— 

defendant  must  demur  or  answer 487 

when  he  may  demur 488 

demurrer  to  complaint  must  specify  grounds  of  objection 400 

id. ;  to  dl]  or  part  of  the  complaint ;  id. ;  to  part,  and  answer  to  part^ 498 

defendant  may  demor  to  reply 498 

when  plaintilf  may  demur  to  answer 484 

demurrer  to  counterclaim,  when  defendant  demands  an  al&rmative  Judg- 
ment  .,. 495 

id. ;  must  specify  grounds  of  objection .* 496 

amendments  in  certain  cases  after  decision  of  demurrer 4U7 

when  objeotion  may  be  taken  by  answer 496 

objection :  when  deemed  waived 499 

DXXITBBBB  nf  JUSTIOBS*  COUBTS 2089 

costs  upon 8077 

DxMUiiBSR  TO  Mahdamus 2078-2088 

See  also  Pleadiros. 

decisirn  of  court  or  referee^s  report  npon,  what  to  state 1021 

I>BPA«TUSMZ8,  JUDIOIAli — 

division  of  state  into 219 

Dbfosit  ob  i;«livbry  oj*  Plopbui  ir— 

when  may  be  ordered  by  court JJI 

when  sheriff  may  take  and  convey,  etc. 718 

deposit  of  securities  to  reduce  penalty  of  executor,  administrator  or  ^^ 
guardian's  bond owSS 

DiPOeiTlOSGEKXBALLY................ MM 

taken,  and  0U  used  wUMniAestaU ''''^ 

Of  a  party,  etc -■. JJ? 

of  a  witness  not  a  party • •••..•     g** 

•pplication;  contents  of  ftflkuyit ff.»««<»f«««tf • 
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order  for  examination 873 

flubpoBoa 874 

aeryice  of  order,  etc 8SS 

deposition  when  a  id  where  to  be  taken 87V 

id. ;  of  party  confined  in  prison 877 

depoettion  by  content. 8:^ 

manner  of  taking  and  returning  deposition 880 

when  to  be  read  in  evidence 8S1 

proof  of  witnesree*  inability  to  attend 

effect  of  deposition 

original  affldavite,  evidence 881 

deposition  to  be  nsed  on  motion 885 

where  witness  may  be  compelled  to  af  tend 89i5 

fees  of  witnesses 9919 

taJten  tcithout  the  staie^  ftyr  %i8t  vifhin  (he  ttaU. 887-913 

commieeion ;  in  what  cases  to  issue 887, 8. 6 

how  and  upon  V7bat  terms  granted i»SO 

order  made  by  judge 890 

interTOjmtorie:4 ;  bow  settled. 891, 91* 

id.:  to  oe  annexed;  directions  for  return 899 

oral  qneBtions 893 

open  commission :  when  nuiy  issue 8M,  897 

depositions  where alverse  party  is  au  infant  or  committee 89S 

notice  of  examination  upon  oral  questions b%5 

order  directing  depo**ition8  to  be  taken 898 

before  whom  depositions  may  bo  taken;  notice  of  taking Bd'i 

how  depositions  taken 900 

.commission  or  order  totakedeposIUons ;  how  e:;ecutcd  an  1  returned 901 

certificate  of  execution 90J 

••         a  suflicient  return f08 

return  by  agent 9iM 

**     when  agent  sick  or  dead 905 

filing  deposition,  etc.,  so  returned 908,  907 

commission,  etc.,  by  coufent 909 

where  return  to  be  Kept :  pa  ties  may  inrpect  It,  etc 909 

snppreseion  of  commission 919 

eriaence ;  commission  when 9il 

foreign  language ;  when  interrogatories  may  be  in. 919 

letters  ro^iory ^ 9i  8 

ta^cen  within  tkestaUfor  use  wUhorttthe$tate 914-9S0 

In  what  cases  deposition  may  be  taken 914 

fubpoena  to  witness 0l5 

"        contents  of. 916 

**        when  no  commission  Is  indued 917 

"        justice  of  peace  may  subp.Bna  witness 934 

taking  and  return  of  deposition 919 

I>enalty  for  not  appearing 990 

Depositions  in  Justi<  es*  CotrnTs 9980-^^87 

BsposmoNS  IN  City  Court  of  New  York 8171 

DSSIONATION   BT   JUSTICS   OF   PkACB    OF  PbIVATI  PERSOH  TO  SSRVK   MaK- 

BATE SIM 

DisTROTBD  Will— 

how  proved  on  application  for  probate 

X>BTAIKBll>~ 

forcible  entry  and  detainer  forbidden ^.. 

issues  in j&i& 

See  Forcible  Entry  akd  Dbtainsb. 
Dbtbrxination— 

defined  with  reference  to  certloriarl  to  review  decision  of  inferior  tri< 
bunal 9X4A 

DSTBRKnTATION  OF  CLAIM  TO  BSAL  PROPERTT^ 

action  to  compel 1689-1060 

0stisbb~ 

execution  acrainstproperty  In  hands  of 1871 

when  may  maintain  action  for  waste 1668 

creditor's  action  against  debtor^s  next  of  kin,  legatee,  heir  or  devisee. .  .1887-1880 

PiLATORT  BEPBNCES^ 

tobererifled ,., si8 


INDEX. 

I>naiOTORft-«  ncnom 

action  aeainBt  directors  of  corporation  for  misconduct,  etc   17S1-178S 

proceedmfn  to  enforce  liabilitiea  of  in  cases  of  insolvent  corporations 1795 

not  to  be  removed  or  suspended  except  by  final  jadgment • 1811 

i>ISBURanUlITB— 

•  what  disbursements  to  be  included  generally  in  bill  of  costs,  searches. . .  3366 

increased  dlsbarsements  not  allowed 8S6U 

aflldavitof  to  be  fumi»hed  on  taxation  of  costs 8267 

allowed  in  sorrogate's  courts 2560 

upon  appeal  in  justices*  courts 8060 

See  also  Ck>sT8,  Suns  Auiowio  ab  DiSBuasufSMTi. 

IhsCHASOB— 

of  jury  failing  to  Sffree 1181 

"  **  ^      in  jbstices' courts 8006 

of  insolvent  debtor  from  liis  debts 2140-2187 

of  i^'tprisoned  insolvent  debtor. 21fi^2l90 

of  imprisoned  ludement  debtor fl900>8218 

from  arrest  tn  JasiTces'  courts 2WW 

•'  **    effect  of  on  action 2908 

DlSCTHABOS  OF  IVPItrSONEB  PlRSON^ 

when  city  court  of  New  York  may  grant 8168 

PDCONTINUANCX— 

change  or  vacancy  in  Judges  not  to  effect 25 

costs  upon. 82C0 

DucoyncT— 

subsidiary  action  for  abolished.  «» 1914 

DncovsRT  OF  Books  and  Papbbs— 

court  may  direct  discovery  of  books,  etc 808 

rules  to  prescribe  the  cases,  etc 804 

petition  for  discovery,  and  order  thereupon 806 

order,  when  and  by  whom  vacated 806 

proceedings  upon  the  return  of  the  order 807 

penalty  for  disobedience 806 

effectof  papers,  etc.,  produced 809 

DniCOVSRT  OF  PROPKRTY— 

proceedings  for,  by  executor  or  administrator 2706-2715 

BisFUTVo  Claiv  Aoahtpt  Decxdbitt's  Estatv— 

limitation  of  action  on 1882 

Dl8&<M.UTtON  OF  COBFORATXON  ;  AOTIOV  FOR 1785-1796 

See  Corporations  ;  Actions  Rblativb  to. 

Dissolution  of  Cobfobation;  PBOCBEDDies  FOBYoLxncTABT 2419-2481 

Distinct  Pabcbi/— 

of  real  property  defined 8848 

DlBTRIBDTION^ 

orderof,  of  decedent's  property...  •• 2782 

married  woman's  estate « 3784 

decree  for  upon  accounting. 2748 

DiSTRIBUTIVI  SHABB— 

See  Lboact. 
District  Attobnbt— 

not  to  act  as  attorney  in  certain  cases 78-81 

Dxstbict  Courts  in  N«w  York  City— 

lists  of  trial  Jurors  for,  to  be  selected  by  commissioner  of  Jurors 1111 

summary  proceedings  to  recover  i>osee»non  of  real  property  In £280,  JtHQ 

summons;  service  ot  with  complaint,  proceedings  thereon 8C07 

proof  of  service 8208 

who  may  serve  8208 

action  commenced  by  appearance  or  service 8209 

arrest .!7r 8810, 8211,  a817-.«19, 8221 

attachment 8210,8211 

replevin 8210,8211 

title  to  real  property;  proceedings  where  involved 8212 

appeals  from ^8 

Jurisdiction  and  proceedings;  effect  of  act  upon 8214 

Jurisdiction 8215 

removal  of  certain  actions  Into  city  court  of  the  city  of  New  York »216 

requisites  of  certain  undertakings glj 

docketing  Judgments;  execution  thereupon wO 

enforcement  of  certain  ludgmeuts  in  favor  of  working  woman wl 

cost9  la  action  by  W9rkuig  woman. ,,...«t...tf.».t *••   K88 


INDEX. 

I>I8T1UCrOF  COIAJUBU^ 

•mbmoed  iu  the  word   *'territorj" • SStt 

PXTZDICNIW — 

apportionment  of ,  by  ezeonton  and  administraton • SI3 

DiTOBcx;  AoTioH  won— 

Jodgment  in,  to  be  bT  court  onlj. 129 

**            not  to  be  rendered  <m  default,  etc Ith 

See  also  Dsfault. 

anmmona;  requisites TIU 

w hen  maintainable im 

answer:  mode  of  trial;  judgment  by  default 17S7 

when  divorce  denied  thoagn  adultery  pi  oyed tiSi 

regalationa  when  action  brought  by  wife 17a 

**           when  action  brought  by  husband ITiP 

marriage  after  divorce  for  adiutery ITU 

married  woman,  when  deemed  a  resident 1718 

alimony,  counsel  fees,  etc 170 

final  Judgment  mav  award  costs 17BP 

counterclaim  may  DO  interposed 1779 

custody  of  children ITU 

husband  may  be  required  to  give  security  for  alimony  or  rapport   off 

children J772 

payment  enforceable  by  contempt  proceedings 179 

DOCKIT>- 

cancelling  docket  of  reversed  or  modified  Judgment ISB 

**  when  seversal  was  by  court  of  appeals Ifltt 

DoosxT  Book ISO 

of  Justice  of  peace,  how  proved M8-85I 

BoCKBTOf e  JUDGMKNTS 1915-1S5I 

DocKX-mro,  Transcripts  of  Justices*  Judomsnts 8017-^SIM 

DOCUXENTABT  BviDBNCE  ;  SOC  EVIDINCB. 

PoMBBTio  Corporation— 

defined 8M 

when  deemed  resident  to  confer  JorisdicUon  upon  superior  city  eourt »i 

•*  "  "  f*     county  court 841 

fummons;  how  to  be  served  upon 431 

See  also  Corpobatioji,  Fobbiom  Oobforatiok. 

DouBLB  ComnssioNs —  

to  executon  and  administrators STV 

DOUBLB  Costs— 

double  damages  do  not  carry SS$ 

when  defendant  entitled  to SiSi 

Increased disborsements noiidlowed 8SS9 

DOUBLB  Daxaobs— > 

when  allowed  in  vrrdict 1184 

do  not  carry  double  costs MSS 

when  defendant  entit.ed  to  double  or  increased  costs t 8859 

increased  disbursements  not  allowed 8M 

DOWBB— 

ejectment  for,  abolished 1488 

as  affecting  proceedings  to  sell  the  decedents s  real  property  for  debts,  etc 

8778, 8794, 879S 

in  premises  sought  to  be  partitioned 1567-1511 

acuon  againet  woman  by  owner  of  land  to  compel  determination  of  claim 

for  dower 1«VI7-1648 

DowiB,  Actios  for 1509-1885 

limitation  of 1588 

against  whom  to  be  brought 1597 

who  Joined  as  defendants 1586 

id. ;  where  defendants  claim  in  severalty 1S60 

damages  may  be  recovered ;  how  estimated '. 160O 

id. ;  in  action  as^lnat  alienee  of  husband 1001 

id. ;  where  several  parcels,  etc 1681 

id. :  agsinet  heirs,  etc.,  aliening  land 1608 

action  barred  by  assignment  oidowcr 16M 

collusive  recovery  not  to  prejudice  inf ai^t 1808 

complaint 1806 

interlocutory  iudgmentfor  admeasurement 1607 

oath  of  commissioners,  etc. ;  removal;  filling  vacancy 1606 

dower  how  admeasured 1803 

leport  thereupon , 1819 


INDEX 

l>or«nEiu  Aonoff  vo»-«of»<liitMf.  nonmn 

■etting  Mide  report 1611 

f eea  and  ezpenflM 161S 

tual  judgment 1018 

plain  till  maj  recoyer  earn  awarded ;  court  maj  modlf j  Judgment 3614 

junior  incumbrancers;  not  affected  by  admeasurement 1615 

appeal  not  to  staj  execution,  if  undertaking  is  given 1616 

Siiuntiff  may  consent  to  leceWe  a  gross  sum 1017 

efendant  may  consent  to  pay  it;  proceedings  therea[. .  j 1618 

interlocatory  jndgment  for  sale 1019 

id.;  directing  a  pirt  to  be  laid  off 1020 

liens  to  be  vcertained 1691 

id.;  payment  of;  or  sale  subject  to 1628 

reportof  sale '..i 1028 

final  j  udgment  thereon 16S4 

provisions  as  to  action  for  partition  made  appdicsble 1625 

taxes,  assessments,  etc,  to  be  paid  out  of  proceeds  of  sale 1076 

jndgment  in  to  be  entered  in  county  where  land  situated 16?7 

action  by  reversioner  after  tenant's  default 1680 

liability  of  purchaser  pending  action 1685 

fees  of  surveyors  and  commissioners 8;^ 

I>B02(XARD   HABirtTAI.;    AFFOIKTMXMT   OF    COMMITTXB,    POWXRS  AKD    I>U- 

Tms : 2820-8844 

Drukkard  Habitual;  Salb,  Sto.,  of  Seal  Pbopbbtt  of 8845-S;UM 

DUTCHBBS  CoiniTT— 

jail  liberties  for 145 

stenographer  for  supreme  and  conntj  courts  of 866 

Btxctmbnt^ 

defined 8848 

execution  awarding  possession  of  real  property 1878 

plaintifi!  may  recover  damages  with  the  land 1496 

rents  and  profits  to  be  included  in  damages 1497 

mortgagee  cannot  maintain  action 1496 

action  cannot  be  maintuined  for  dower 1439 

separate  action  bv  joint  tenant  or  tenant  in  common 1600 

grantee  of  lands  held  adversely  may  maintain  action 1501 

against  whom  action  to  be  brought 1508 

who  may  be  joined  as  defendants 1508 

when  action  may  be  brought  for  non-Darment  of  rent 1604 

id. :  when  right  of  re-entrv  is  reservca  for  want  of  dietress 1505 

action  against  tenant;  when  proceedings  to  be  stayed....* 1606 

id.;  amount  of  rent  in  arrear  to  be  stated  In  jud'oient 1507 

id.;  when  posseseion  to  be  restored  to  defendant 15C8|  1609 

Id.;  use  ofproperty  when  set  off  against  rent 1510 

complaint 1486, 1511 

motion  for  plaintlff^s  attorney  to  produce  his  authority 1518 

order  thereupon. 1518 

evidence  of  authority 1514 

when  ouster  to  be  proved 1615 

severance  of  action 1516-1518, 1528, 1528 

verdiet,  etc.,  to  state  nature  of  plaintifTs  estate 1519 

expiration  of  plaintiff  a  title  beiore  trial 1680 

abatement  of  action 1521 

action  to  be  divided,  when  different  persons  succeed  to  d:fferei.t  porcels. . .  1688 

id.;  when  different  persons  succeed  to  real  pro]:crtj  and  rents  and  profits.  1588 

effect  of  jndgment  rendered  after  trial  of  issue  of  fact 1524 

new  trial  may  be  granted 1525 

effect  of  judgment  by  default,  etc 1526 

id. ;  exception  in  case  of  di.-abiUty 1C87 

the  last  three  sections  qnalillcd 1528 

possession  not  to  be  changed  by  vacating  of  judgment,  except,  etc 1629 

evidence  on  new  trial 1580 

damages  recoverable;  set-off  by  defendant 1581 

action  by  reversioner  after  tenant's  default  in  ejectment 1680 

liability  of  purchaser  pending  action 1685 

final  order  awarding  poascssTon  in  proceedings  to  discover  death  of  lifer 

tenant  not  conclusiye  in  ejectment 8819 

ejectment  refers  to  an  action  to  recover  the  Inunedlate  possession  of  real 

property , , 88^ 
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of  trial  Jororfl ;  panMmieiit 1194 

writ  of  aneMment  of  damages. 2100HB119 

See  also  CoiiDBiurATioK  Law. 


of  time ««jv-«^ 

**       to  plead  in  action  upon  promissorj  note  against  corporation. .  .*.  *.!'..  1778 

copies  of  original  entries ;  when  evidence 990 

*^                     how  to  be  rerifled \\,\  mi 

Bntrt-^ 

.  forcible  entry  and  detainer  forbidden 2283 

iasnes  In. , 2M5 

See  FoBoiBLB  Bmtbt  and  DarAnt br. 

Bmtbt  of  JuDonirr I'llS-  US9 

See  also  Judohbnt. 

BqUALITI'  of  PABTITIOir 1587 

E(2UITT  OF  RBOaMPTION— 

when  not  liable  to  execution. 14S2 

XmsCouNTT— 

oriers  for  courts  of ;  record  in 91 

court  oflScera  for  supreme  court 97 

jaU  Uberties  for 145 


writ  of  abolished 1S98 

See  AFPaAL  GairxiULLT. 
Bbbobs— 

See  MiBTASBS. 

ESCAFB— 

new  execution  against  person  may  be  isBoed  after  escape IttS 

See  CoBONn ;  Jail  Libxbtiss. 
BsoHBAT ;  Action  to  Rboovbjc  Pbofbbtt  Sscbbatbd  or  Fobfxitbd  fob 

Treason 1977-1969 

SnUBNCB— 

competency  of  witnesses  and  eridence  in- particular  cases 6S8-841 

oatns  and  afflrmatlons 84S-^1 

documentary  evidence  as  a  anbstitute  for  oral  testimony ttl-OBI 

proof  of  a  document,  executed  or  remaining  within  (he  state HSI-OAl 

proof  of  a  document  remaining  in  a  court  or  public  office  of  the  United 

States,  or  executed  or  remaining  without  the  sute 9l9-ffi6 

foreign  patents,  documents  and  records,  how  proved 9611 

certlncates  of  authentication,  form  of 958 

'*  to  be  sealed 9RS.919 

seals,  rules  as  to 9CS-4)eO 

rules  of  common  Ir w  as  to  documentary  evidence  not  superseded 9GS 

evidence  on  new  trial  in  eiectment. 1680 

incorporation ;  when  need  be  proved  on  trial 17TB 

stockholders,  officers,  alienees  and  agents  of  corporation  not  privileged 

frorm  testifying  respecting  corporation 1806 

certain  sections  relative  to  execuiors  and  administrators  not  to  vary  gen> 

eral  rules  of  evidence 1894 

proof  of  lost  will  in  action  to  e<<tablieh 1885 

witness  to  will  not  disqualified  from  testifying  respecting  execution 

thereof 

when  d3cree  directing  payment  by  executor,  administrator,  etc,  evidence 

of  asseta 

how  far  letters  in  surrogate's  court  evidence  of  authority 9901 

wills  and  exemplifications ;  when  may  be  read 98&9-8688 

anthi-ntication  and  proof  of  foreign  wills 9708, 2704 

comoiiBsion  to  tike  testimony  in  Justices'  courts 8880^-9937 

See  generally  for  commission  to  take  testimony  :  dxfositionb.  

deposition  in  justices'  courts  ;  when  may  l>e  read  in  evidence. 9888 

ex-parte  affidavit :  when  evidence  in  Justices*  courts 9QDt 

competency  of  witness  in  Justices'  court ;  how  determined 9605 

entries  in  Justices'  docket  book ;  when  and  of  what  eridence 8148 

Jndgmentof  justice  of  the  peace  ;  howproved 91S8 

Ettdbncbs  of  Dbbt— 

how leried  npon  under  an  execution. 1411 

iEXAXINATIOH  BXFOBI  TSlAIi ,...,.,,,..,, ,.    ,..,., 879-^ 

See  Parofmov. 
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•4 

Z  when  not  to  pr^lodlet  motion  for  new  trial..' X^^ 

*  npon  trial  tn  mrrogates' courts :....7...~..i SBi^dS 

^  See  also  Cabs  asd  Exccptionb. 

SxaovTiov  Gbkkballt 186^-1889 

V   to  whom  directed :  proyision  where  dieriS  ia  a  part  J* isOi 

tlmeof  receipt  to  M  indorsed  thereupon IdCS 

;.  deflnltion  and  classification 1864 

to  what  coantlea  maj  issno 1805 

xeqnisitee  in  general 1866 

\  **       when  issned  on  flling  transcript  from  jnstices*  court 1837 

*  **       for  collection  of  monej 1868 

,  ••       asainst  property , 1369 

^       where  warrant  of  attachment  has  been  levied 1870 

'*  **       against  executor,  etc 1871 

**       against  the  person ^ 1878 

'  requisites  for  dellrery  of  property ;  money  recovered  by  same  ludgment, 

howcoUected 1878 

'  separate  executions  where  separate  sums  awarded 1374 

executions  of  course,  within  five  years 1375 

*  **        after  death  of  Judgment  creditor 1878 

**        when  can  be  issued  alter  Ave  years 1877 

**        leave  to  issue ;  motion  for 1878 

decedent;  when  can  be  issued  against lS79>lo81 

^  Btay:  wImu  not  reckoned  188S 

surviving  judgment  debtors :  execution  ag&inst 1888 

*  sale ;  w  ben  and  how  conducted. 1881 

**    penalty  for  taking  down  or  defacing  notice  of 1885 

**    validly  of :  when  not  affected  by  snerifl's  default 1886 

**     sheriiL  under  sheriff  and  deputy  sheriff  not  to  purchase  at 1887 

tinder  sheriff;  when  to  enforce  execution 1888 

'  See  also  JusTicBs  of  thb  Pkace  ;  Coubtb  or. 

MXEOXmOTK  AOAINBT  PBOPXBTT— 

to  issue  to  sheriff  who  has  levied  under  attachment 706 

I  where  warrant  of  attachment  was  levied 708 

flnal  Judgment;  when  not  enforceable  by 1^ 

t  confessionof  judgment;  execution  upon 1.27(^1]S77 

^  property  ^xemj^fiom  levy  arui$ale 1389-  14M 

i 


qf  permmkintereated 1;J4«-1 244, 1480-1478 

reaiproperty:  renudiet  for  failure  of  titU  to:  and  to  eriforceeonlributUm.UT^-liSi 
when  execution  against  property  must  first  issue  before  execution  against 

person 1489 

new  execution  after  escape • . . . .    1498 

when  not  to  issue  against  municipal  oJDicer 1961 

against  executor  or  administrator 188Sy-18SS7, 1889 

See  also  Justicbs  of  tbi  Pbacb  ;  Courts  of. 
Bzxounox  AOAiNST  Joint  DxBTOBs 1^34,1988 

BjUBOUnOM  AOAINST  PEOPLS 1066 

JBzsouTxom  nr  Distkxct  Coubtb  of  Nbw  Yobk  Cxtt SSM 

BzsouTioN  m  BxpLavnf-^ 

requisites 1781 

sheriff's  powers  under 1732 

action  on  undertaUog  not  maintainable  till  return  of 1783 

sheriff's  return  as  evidence 1734 

Execution  aoainst  ths  Psbsov 1487-1496 

in  what  cases  may  be  issned 1 487 

id.;  against  a  woman 1488 

when  execution  against  property  must  be  first  issued Ii89 

simultaneous  executions  not  allowed  against  property  and  person 1490 

id.;  when  debtor  has  been  taken 1491 

new  execution  may  issue  after  escape 1492 

id.;  when  debtor  dies  charged  in  execution 1493 

id. ;  when  creditor  discharges  debtor  after  thirty  days 1 494 

new  execution  not  to  be  enforced  against  real  property  sold,  etc 1496 

city  court  of  KeW  Tork ;  when  may  relieve  from  imprisonment  •  •  •  •  • 8168 

See  also  Jvbqciv  of  tsjc  Psaob  ;  Coubss  of. 
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ezecallon  asaf nit  property  In  handf  of 1871 

mar  nze  in  JoBtices*  courts 8865 

aeaoni  by  or  offtUfUt  execuior9  or  adminUeratort 1814-1889 

to  be  brought  in  representative  capacity 1814 

when  personal  and  representatiye  canses  of  action  maj  be  Joined  1815 

Id.;  separate  dockets  and  executions 1816 

regnlanon?,  when  some  of  the  executors,  etc.,  are  not  summoned 1S17 

executors  who  have  not  qualified,  not  neoessaty  parties 18i8 

action  by  legatee,  etc..  against  executor,  etc 1819 

Id.;  byinf&nts;  guardian's boad 18^0 

when  action  barred  by  judgment  against  heir,  etc 1821 

Unrftatlon  of  action  by  creditor  on  claim  rejected,  etc    ISSS 

deoedent*s  real  property  not  bound  by  judgment  against  executor 1891 

want  of  assets  not  to  be  pleaded  by  executor,  etc 18M 

leave  to  issue  execution  against  executor,  ete iBJi 

id. ;  how  procured ;  order ;  and  contents  thereof 18M 

aecuiitymay  be  required  from  a  legatee Iftl? 

actions,  eto.,  when  not  to  abate 18i8 

•xeentton  on  former  judgment 1 8S9 

action  against  executor,  etc,  who  has  been  superseded. 1880 

false  pleadbig  by  executor,  etc 18n 

when  tuventoiy  may  be  contradicted 1888 

liabiUtv  for  uncollected  demands ^ ■  1&88 

the  last  two  sections  qualified 18S4 

costs;  howawarded 188S 

Id.;  when  awarded 1888 

:vhen  receiver  appointed  as  successor  of  surviving  executor 1880 

when  decree  iirecting  payment  to  creditor,  etc,  evidence  of  a«seta 8658 

oath  of  before  Issuance  rf  letters SSM 

deposit  of  securities  to  n^uce  penalty  of  bond 

Uabili^  of,  for  money  or  other  property  received 

removal  for  failure  to  give  new  bond 

Burrogatomav  direct  custody  or  deposit  on  disagreement  of S608 

action  upon  bond  of  npon  return  of  execution 8007 

anecesBor  may  prosecute  official  bond. 9808 

action  on  official  bond  when  no  successor  appointed. 8808 

persons  incompetent  to  serve  as mi 

supplementary  letters 9818 

executor  not  named  in  letters  not  to  act S61S 

Uabilltvof  person  unauthorized  to  act  as 37D8 

nrooeedlnga  to  discover  property  withheld 97QT 

**  order;  service  of  citatl<m;  officers  who  may  act  In  snrro- 

gate'sabsence 8706 

proceeedings;  examination  and  decree «^...  3708 

««             security  to  prevent  dftrcree. 3710 

M             warrant  to  seize  property 3T10 

Inventory:  appointment  of  appraisers  and  appraisal 9711 

"           asseto:  what  to  be  deemed ••  3719 

«'           exemption  for  widow  and  children 9718 

"           contents  of  inventory 97U 

•*           retumof 3718 

'*           return  of  how  compelled 9718 

sale  of  personal  property 3T17 

debts ;  ascer taiumen t  of 9718 

"       paymentof 3719 

rents:  annuities  and  dividends;  how  apportioned 9790 

legacies;  payment  of 9791 

"       petition  to  compel  payment  of 9799 

"       decree  for  payment  on  giving  security 9798 

exempt  property;  proceedings  for  neglect  to  aetapurt 9794 

commissions #••• •«...  3788 

elalms  for  or  against  may  be  determined  upon  accounting 9788 

effectof  sutute  of  limitations  upon  claims 9710 

See  also  AoootrMmios  in  Subbooatbb'  Couten,  Lamss  TacTAiairraxT, 
ete. ,  SubbogatxbT  CavvtB. 
XxxoinoB  DB  8oH  Tort— 

liability  of  person  acting  as 9'/0tf 

BXBMTliiriOATl02f  — 

SU  DoOUAUhNTABY    EVXDXNOB. 
BxSMPTIOlff  FBOK  ABBMBT— 

_    of  Insolvent  debtorand  discharge  from  ImpHaonme&t •  •  •  •  t  •  •  •  •  «S108-919I 

XXSXPTSOH  FBOM  JUBT  DUTY— • 

Bee  Tkux*  Jttbobs.  _.  .^ 
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for  widow  and  ohlldnn  of  deceased's  property 2Tl8 

proceedings  for  neglect  to  set  apart 37^4 

compelling  executor  or  exempuon  proyided  for  in  decree  on  accounting.  379i 

from  execution  in  jnscicee*  coaru -  90Sa 

JSxoNUATiov  or  Bail 601-001 

See  Abbsst. 

JBX  PaBTI  ArVISATTT— 

not  to  be  reoelTed  in  JnstLoes*  courts  except  on  consent 8004 

SzpxoTXD  Pabtt— 

examination  before  trial ....910-866 

BzpRxaa  Compakt—  ^^ 

serWoe  Qt  sammons  npon  in  jaetices*  courts SflSl,  28B8 

XXTKHSIOV  OF  TlMB 7WV-785 

to  plead  in  action  against  corporation  npon  promissorynote 1778 

EZTOBTION— 

penalty  for 8S282 

Fact— 

wban  issue  of,  arises T M4 

trial  bj  Jory  of  speclflc  quesUons  of 970, 971 

qaestions  of,  reviewed  on  appeal  to  court  of  appeals 1888 

Faub  Cbbtifxoatb— 

penalty  for  physician  in  Kin^  county  giving  fklse  certificate  to  enable 

luror  to  evade  duty IIM 

id.,  in  New  York  county IISO 

I'bdbbal  Pboobss 

sheriit  to  receive  prisoner  committed  under 188 

Fbbs ;  Obkbbal  Fboyibionb  RvLATrvB  to 8880-8886 

Judgment;  when  not  to  demand 61 

CffCy  prosecuting  as  poor  person  not  liable  for 4C1 

klujg fees  n)t  prescribed  ov  law, prohibited 8S80 

id. ;  for  services  not  renderea,  except,  etc 8281 

penaltyfor  extortion 8888 

clerk  of  coart  of  appeals  to  account  for  and  pay  over  fees 8S8B 

id.;  clerks  of  superior  city  courts  in  New  York  and  Brooklyn 8^ 

id.;  certain  county  clerks  and  registers 8886 

general  provision  as  to  fees,  etc.,  to  be  accounted  for 8886 

fees  of  certain  officers  to  be  taxed  upon  demand 8887 

parties,  attorneys,  etc.,  when  not  allowed  fees 8888 

no  fee  for  administering  oeitain  official  oaths 8988 

certain  searches  to  be  grataitons 8M0 

officer,  etc.,  may  charge  fee  naid  tor  oath,  postage,  etc 8891 

Id. ;  bis  fees,  etc.,  to  be  paid  ojf ore  required  to  transmit  paper. 8-298 

provision  wnere  printers  in  couuty  refuse  to  publish 8396 

affidavit  of  refiual  to  publish,  etc 8894 

comptroller  to  audit  certain  charges aM6 

Fbbs  :  Sums  Allowbd  as ". 8896-41388 

arbitrators' fees 237! 

foreclosure  by  advertisement;  fees  in 8408 

fees  in  surrogates*  courts. '2)65-2567 

ref erects  fees  generallv 8986 

Id. ;  npon  sales  of  real  property 8997 

fees  for  oaths  and  acknowledgements 8396 

surveyors*  and  commissioners^  fees,  In  action  for  partition  or  dower,  etc . . .  8899 

fees  cf  the  clerk  of  the  court  of  appeals 8800 

clerk's  fees  in  civil  actions  generally 8801 

the  last  section  qualified , 8808 

clerk*a  fees  upon  naturalization 8806 

fees  of  county  clerks  genemlly 9S0i 

certain  provisions  not  affected  by  the  last  section 8806 

fees  of  rra^ister  and  other  clerks 8806 

.  sheriff's  rees 880T 

the  last  section  qualified ^8808 

id. ;  how  collected 8309 

coroner's  fees 8810 

stenographer's  fees  for  copies  of  notes 8311 

compeupation  of  constables  attending  coarta ttl9 

fees  of  trial  Jurors 8818 

supervisors  may  make  allowance  to  grand  and  trial  jurors 881<^ 

Id.;  extra  pay  npon  protracted  trials ttl 
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.  SuM«  Allowbo  A^-'^otUlnuid.                                                    Miotiowt 
feet  of  priDten. »   ttI7 

witnesses' fees  generally Stl8 

id.;  on  deposition  to  be  nsed  in  another  state. S819 

receiver's  commissions 38:^0 

feesor  county  treasurer  and  chamberlain  of  N.T..... Iftil 

feeeof  ajasciceof  thepeace ms 

constable's  fees • 

id.;  affidavit  upon  claim  for  travel  fees 

Instices*  court,  fees  upon  a  commission 

Id. ;  juror's  fees 

id.;  wimesaes*  fees 

id.:  fees  to  be  paid  before  services  rendered 

id.;  by  wbom  fees  to  be  paid 8339 

certain  speclnl  provisions  excepted  from  this  title 3980 

provisions  as  to  change  in  fees 8SSt 

this  title  applies  to  civil  cases  only.,.....,, 

See  also  Commissions. 

FnONSD  ISSUBS — 

abolished 

Fmlokt— 

attorney  convicted  of,  may  be  striclcen  from  roll 87 

copy  of  charges  to  be  served 88 

Fictitious  Namb— 

when  defendant  may  be  designated  by 4^1 

FiNAi.  Accounting  IN  Hcbbooatm'  Coubts 8798-8788 

Final  Judombnt— 

defined 19tMI 

dismissing  complaint;  when  does  not  prevent  new  action 1808 

what  reviewed  on  appeal  from 1818 

appeal  from  to  couit  of  appeals  after  affirmance  of  interlocutory  judgment 

or  denial  of  new  trial 1886 

in  what  cas '8  appeal  from  to  generalterm  authorised 1846 

appeal  to  general  term  from,  after  affirmance  of  Intwlocntory  judgment 

orden&lof  new  trial 1860 

See  also  Judgmbnt. 

Final  Ordbr— 

in  Burrogate^B  conrt  defined S600 

FiNDINOS— 

refusal  of  court  or  referee  to  find  may  be  excepted  to 90S 

requests  for,  on  trial  by  court  or  referee ^ 1088 

upon  trials  in  surrogates*  courts 8546 

Finn  ;  Action  to  ICbcovbb    1901-]iMI8 

FiNB  ;  PrOCBBDINOS  TO  OOLLBCT 2888^8101 

clerk  to  maxe  schedule  of  fines  imposed 8898 

warrant  to  be  issued  by  him 8294 

id. ;  when  delinquent  resides  in  another  county 

execution  of  warrant 

return  thereof 

proc9edi.i;i8  if  fine  not  collected 

who  to  bc'includcd  in  schedule 

liability  of  sheriff 8800 

applicHtion  of  this  title 8801 

FiNBS  AND  PkNALTIJES— 

remission  of  in  county  courts  830-868 

impos'^d  by  justice  of  peace ;  how  remitted 868 

Finns  op  Dbuvqurnt  Jurous — 

in  New  York  county,  power  of  judge  to  remit 1109 

i  *^  proceedings  to  remit  or  enforce 1118 

"                   nncollect^  may  be  docketed  and  enforced  as  judg- 
ments      1117 

^*  commissioner  to  receive  ;  his  account. 1118 

**  corporation  to  prosecute  for 1118 

inspeclal  proceedings 1107-1198 

FiNBS  or  Delinquent  Ju::oRfl — 

in  Klnss  county;  court  of  record  may  impose ..•    1168 

"^  enforcement  and  remission  of 1164 

**  commissioner  to  collect  and  make  return 1165 

**  or  docketed  and  enforced  as  judgments 1168 

th  QMcial  prcoeedingi .,..,.1197-4188 
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destirnatlon  of  another  Jail  In  cafe  of 135 

remoralof  priaonen  during 148 

defined .., 8841 

FOBCIBLl  BrTBT  and  DffTAIinEB— 

forbidden SS88 

iaanea  in " '. ' '  jp^ii 

^treble  damages  recoverable. ','.'.[  1009 

sxmxoLoaiTBa  of  Chattbl  Lunr 1787-1741 

FoasouMUBiC  OP  Mkchaniob' LuBMB ,,,. .'8898-3419 

See  MacHjiNics'  LtENs. 

FOBXCZ^OeUBX  OF  LiKXfSOH  YBiaBLB €••••••••• 8420-8441 

See  YwiiTLg- 

XVabolobubb  ofHobtqaoi  bt  Action 1836-1697 

final  Judgment ;  contents ISM 

.  defendants;  who  may  be  made 16<7 

other  actions  for  mortgage  debt,  when  prohibited 16^ 

complaint  to  state  whether  such  action  oroaght 16S0 

tf  judgment  rendered  therein,  ezecation  to  be  returned 1690 

lis  pendens ;  when  to  be  filed 1681 

effect  of  oonTeyance  upon  sale 16-12 

surplus  ;  disposition  or 1688 

dismissal  of  complaint  on  payment  of  sum  due 1684 

payment  after  Juogment;  when  proceedings  to  bo  stayed 1685 

when  part  only  of  the  property  to  be  sold 16:J6 

when  whole  proper^  to  be  sold 1687 

taxes,  assessments,  etc.,  to  be  paid  out  of  proceeds  of  sale 1676 

judgment  in  to  be  entered  in  county  where  land  situated ...^  1677 

V^OKBCLOSXTBB  OF  HOBTOAGB  BT  ADFBBTISmiBMT 8887-8409 

whenmortmge  may  t>e  foreclosed 8867 

notice  of  sale;  howglTen 8888 

id.;  howseryed 8880 

dnty  of  county  cleric 8800 

contents  of  notice  of  sale 8801 

sale :  how  postponed 8888 

id.;  nowcondacted 8808 

mortgagee,  etc.,  may  purchase 8804 

efFectoisale 8805 

affidavit  of  sale,  and  of  postioK,  serving,  etc..  notices 8886 

when  one  afnda;rit  suffices ;  prtnted  notice  to  oe  annexed 8807 

affidavits  may  be  filed  and  recorded 8306 

note  upon  record  of  mortgage 8880 

f                  deed  not  necessary 8400 

I                  costs  allowed 8401 

expenses  allowed ....  1 8408 

taxation  thereof 8408 

surplus  money  to  be  paid  into  supreme  court 8404 

dafmant  of  surplus  money  to  file  petition 8406 

application  for  surplus  money 8408 

order  for  distribution 8107 

limitation  of  last  four  sections 8406 

application  of  this  title  to  mortgages  to  the  state 8i09 

FOBBIOH  COBFOBATION— 

defined  8848 

summons  ;  how  to  be  served  upon 488 

^                  books  of ;  when  evidence 020 

'        when  may  sue ; . .  1779 

when  may  be  sued 1780 

See  also  Cobpobatioh. 

{^  VOBKWtt  COUBT— 

records  of,  when  evidence 968-064 

/'  FoBsrov  DocuxBNTx 

when  can  be  read  in  evidence 866 

/  FOBBIOK  JlDOMBNT — 

does  not  affect  right  to  arrest 668 

r  See  also  Bvidbhcb. 

^  TOBKION  JUBT 1068, 107t 

^  FoBx:oir  Lamouaub— 

^                  when  interrogatories  for  commissions  to  take  testimony  may  be  in 012 

^  FoBBieN  Patent— 

when  evioence • 966 
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FoRnoH  Stats*  ■■onom 
BtatntM  of  how  proved 9I» 

FoBXioK  Wills;  Ascillabt  Lxttzbs MIM-S?06 

See  also  Eyidskos. 

FORrElTUBE— 

action  by  priyate  pexvon  for  penalty  or  fotfeitare 18M-1806 

"      to  recover 1961-1968 

FonrsiTBD  Sbcookizanos  ;   Action  Ufoh 1961-1868 

FOBJIS— 

immznonB 418 

notice  in  eervice  by  publication 448 

affldayit  of  veriflcatlon tS29 

oath 846 

aflUmation 817 

certificate  of  executing  commiaeion 908 

confeaaion  of  Judgment 1S74 

writ  of  habeas  coxpus  to  inquire  faito  detention 8081 

writ  of  certiorari           "                 " 809 

debtor*8  aflldavit  on  application  to  discharge  insolvent  from  bis  debts..  8168 

imprisoned  insolvent  deotor  to  be  discharged  Trom  imprisonment 8188-^90 

prisoner's  affidavit  on  application  of  imprisoned  judgment  debtor  to  be  i 

dischaiiged 2901                  1 

affidavit  on  application  to  discharge  imprisoned  judgment  debtor 8801                   I 

oath  of  juror  in  justices*  courts 8996 

oath  of  witness            "          800O 

oath  of  constable  to  keep  juiT  in  justices*  courts 8000 

Frakchisb  ;  Action  agaihst  usubpib 1948-1996 

Fhaui>— 

when  witness  not  excused  from  testifying  as  to 887 

Fbiyolous  PX.BADINaS— 

how  disposed  of B87 

notice  of  motion  to  strike  out  in  city  court ;  time  to  be  given  on 8161 

rrxERAL  ExpsNsiBs ;  Salb  of  Dbcbdent'b  Real  Pbofbrtt  roB 874&-8801 

GBNBBAIi  TBRB^ 

Bee  AppSLLATB  DnnsioN  of  Sufbemb  Coubt. 

QwxvtUi*  Verdict— 

defined 1186 

Gband  JrmoRS—  

effect  of  the  code  upon 8851 

Gbabtbb— 

may  maintain  ^ectment 1801  I 

Geantob— 

when  may  maintain  action  for  waste 16S8 

Guabdiak  ad  Litem— 

for  infant  plaintiffs  and  defendants 46M77 

in  partition 1685, 1588 

not  allowed  to  purchase  at  sale  af^ectin^  ward's  realty,  except,  etc 1080 

when  to  file  bond  in  action  by  legntee  for  distributive  share 1890 

liable  for  corts  against  infant  plaintiff ftM9 

Bee  alsa  Special  Guardiak  in  Surrogates'  Courts.  

Guardian  ad  Litek  in  Justicbs*  Coubts 2887,8688 

Guabdian,  Gexkbal— 

action  against  for  waste 1658 

holding  over  in  possession  of  real  estate ;  action  against 1864 

OuABDLAN,  Gknebal,  Subboqate's  Authobitt  Oveb— 

app(Hn(mentt  removal  and  retiffnation  offfennxU  ffuardian. 8821-8841 

oMh  before  issuanco  of  lettexs 8594 

deposit  of  securities  to  reduce  penalty  of  bond. 8}96 

liability  for  money  or  other  property  received 

power  of  court  to  appoint  guardiana 

petition  for  appointment,  by  infant  over  fourteen 

contents  of  petition  ;  citation •••••. 

Id. ;  where  petitioner  is  a  married  woman ^•... 8884 
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ChiAtAEAir,  Oalimt,  8ijbmm»atb*b  AuTB<yBiTT  Oym— 0Mt/lfMiMf.  racnoirf 

appatfiimwit  of  gnanitftn f885 

goudlan  to  be  nomliiated  by  Infant S&M 

Appointment  of  temporary  gnaidlaa  for  infant  under  fourteen. t887 

tenn  of  office  of  temponiy  guardian M88 

InqidryaatoTalneof  propcitj 88S0 

gnaliflcation  of  guardian  of  property S880 

L;  of  guardian  of  person t881 

when  kitera  may  be  revoked  for  miaconduct,  etc 2M 

citation ;  hearing ;  decree S688 

auapenaion  of  guardian ;  effect  thereof •  9884 

application  by  guardian  for  revocation  of  letters 9886 

proceedings  thereupon S886 

ward  or  new  guardian  may  require  accounting 2887 

application  for  ancillary  letters  to  foreign  gu^dian 8888 

proceedings  thereupon .•••  9880 

effect  of  such  letters 9840 

application  of  the  last  section  to  former  guardians 9641 

mqtervitUm  and  control  qfffmtnd  guardian  ;  teUlemeni  QfhU  aoeounU. . . 

tfif  »  i  8848-28B0 

guardian  to  file  annual  Inyentoiy  and  account 9849 

afSdavit  to  be  annexed  thereto 9848 

annual  examination  of  guardian's  accounts 9844 

proceedings,  when  account  def  ecUre,  etc 9845 

surrogate  may  direct  as  to  Infant's  maintenance 9748, 2846 

when  judicial  settlement  of  guardian's  account  compelled 9847 

accounting  by  successor  of  deceased  guardian 9806 

id. ;  as  to  guardian  of  person 9848 

when  guardian  may  compel  judicial  settlement 9849 

citation;  proceedings  thereupon 9850 

guardians  appointed  by  mow  or  deed 9861  -8860 

will  or  deed  containing  appointment  to  be  proved,  etc.,  and  recorded 9861 

testamenta^  guardian;  qualiflcation,  letters, etc , 9869 

when  security  required  f^m  guardian  appointed  by  will  or  deed. ..........  9868 

what  security  to  be  given , 9884 

Inventory  and  intermediate  account  may  be  required. 9866 

when  surrogate  may  compel  judicial  settlement  of  account ,. . . .  9866 

effect  of  decree 8867 

removal  of  guardian  appointed  by  will  or  deed 98B8 

resignation  of  such  a  guardian 9869 

appointment  of  successor , 9880 

Guardian,  Spkcial  ;  im  Subrogatb'b  Coubt^  

when  to  be  appointed 9680 

notice  of  proceedings  to  appoint 9681 

clerk  in  surrogate's  court  not  to  act  as , 1^11 

BiiBRAB  Corpus  and  Crrtiorari  to  Inquirr  into  Dstrntior 9016-9066 

who  entitled  to  i»osecute  the  wri  ts 9016 

when  neither  writ  shall  be  allowed 9016 

application:  how  and  to  whom  made 9017 

application  In  another  county ;  proof  required 9018 

contents  of  petition 9010 

when  writ  must  be  granted ;  penalty  for  refusing 9090 

form  of  writ  of  habeaacorpns. jfltt 

form  of  writ  of  certiorari 900 

when  writ  returnable  before  another  judge 9098 

when  writ  suiBcient 9094 

when  writ  to  iB»ue  without  application 9096 

return ;  its  contents 9006 

habeas  corpus ;  bodvof  prisoner  to  be  produced,  unless,  etc 90S7 

proceedings  on  disobedience  of  writ 8098 

id.;  precept  to  bring  up  prisoner 9080 

id.;  power  of  county  may  be  called 9080 

proceedings  on  return  of  habeas  corpus 908t 

when  prisoner  to  be  remanded 90p 

when  to  be  dischaived  in  civil  cases 9088 

the  last  section  qualiiled 9084 

proceedings  on  irr^nlar  commitment 90^ 

Id.;  when  prisoner  may  be  committed  to  another  officer 90ef 

custody  of  prisoner  pending  the  proceedings •••••f*>  8066 
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notice  to  poraoa  Interested  in  detent  ^^ 

prisoner  majcoatrovert  return  ;  proofs  thereof 9M 

proceedings npoa  sickness,  etc..  or  prisoner •. 8040 

when  certTorari  Co  issue  on  application  for  habeas  corpus 9041 

proceedings  upon  its  retnni 9M2 

id.;  wlieo  dischargb  to  be  granted ;  when  proceedings  to  cease £048 

when  certiorari  does  not  provent  habeas  corpos 9044 

bail  on  certiorari ;  when  and  how  ordered 9045 

id.;  by  whom  and  how  taken 8046 

dischuge  o  f  prisoner  balled 90(7 

order  sabstitnted  for  writ  of  discliarce ;  service  and  effect  thereof 9018 

enforcing  order  for  discharge ;  penalty,  etCL 9049 

when  prisoner  discharged  not  to  be  re-impnsoned  ;  when  be  may  be. .... ...  906O 

penaltjfor  violating  the  last  section 9061 

id.;  forTX>n(%aiing  prisoner,  etc.,  to  avoid  writ 9^ 

id.Tforalding,etc 9068 

warrantto  biing  np  prisoner  about  being  removed 9054 

when  offender  to  be  arrested S0S6 

execution  of  warrant ;  proceedings  to  relieve  prisoner 9096 

id.;  proceedings  to  pnnUh  offender 9067 

when  appeal  may  be  laken  in  cases  under  this  article 9006 

id.;  by  people 90S0 

prisoner  who  appeals  may  be  admitted  to  baU 2000 

id.;  recognizance,  etc 9061 

id. ;  on  appeal  to  court  of  appeals 9089 

custody  of  prisoner  until  he  ffives  bail 9063 

when  recognizance  to  be  valid  for  an  adjournment,  etc 9064 

penalty  for  ref  asingcopv  of  process,  etc 9066 

application  of  this  article  to  other  m 


application  of  this  article  to  other  writs  of  habeas  corpus.  ^^ 

^tin  proceedings  to  discover  life  tenant 8807 

grisoner  in  custodv  for  contempt 9978 
ee  also  Statb  W'rits  Gbnerallt  . 

Habeas  CoiiFUs  and  Cbrtiorabi  to  Review  iNFanoB  TRtBimAi/—  

how  served 2000-2008 

person  served  to  obey 2004 

time  of  returning  writ 20C6 

costs  onflnal  order  collected  by  contempt  proceedings 2007^ 

HABBAB  CoRFDS  to  BRXMO  up  PBRSOV  to  TEflTlPT—  ^^ 

how  wdt  served 2000-2n06 

person  served  to  obey 2004 

time  of  returning  wnt 2006 

costs  on  final  order  collected  by  contempt  proceedings 2007 

by  whom  writ  may  be  issued 2006 

to  testify  before  officer  or  body  not  a  court 20QO 

"  Justice  of  peace,  etc 9010 

writ  not  to  be  issued  to  bnng  up  prisoner  sentenced  for  death  or  felony 

except,  etc 2011 

aimlication  for  writ ;  upon  what  popera 2019 

prisoner  to  be  remanded  after  testifying 2018 

officer  to  obey  and  make  return ;  penalty  for  refusal  or  neglect 2014 

See  also  Statb  Writs  Generally.  

Habitual  Dbtjkkabd  ;  AproiNTMBNT  or  Committeb,  Powbbs  Ain>  Duties 

28J0.2844 

H\bttual  DnnincABD;  Salb,  Eto.,  ov  Bbal  Pbofbbtt  op 284648864 

Health  Boards — 

ordiaances  of ,  when  evidence "^l 

Beih-^  *t^ft 

execution  against  pfop«ty  In  hands  of J«g 

when  may  maintain  action  for  partition *;»• 

"  "  waste iwSE 

creditor's  action  against  debtor's  next  of  kin,  legatee,  heir  or  •l®^**®®-  •  J2J^22 

Heirship;  Probatbop • 286lr6oW 

Hebbapteb—  jhus 

to  what  wafers t . . .  .• • ^^ 

Hbbetoporb—  ^^^ 

to  what  refers "*•■ 

HSRRTtlEB  OOUNTT' 

jail  liberties  for -   *<* 

Bl0HWAT'» 

animal  straying  npon ;  action  or  special  proceeding  relative  to. 8082-8116 


IKDfiX  Xii 

DottDATft-*  a*!CTlOH8 

public  holldaydeimmermted ' jsSti 

HOVEdTBAD— 

whea  and  how  exempted  fft>m  lery  and  sale  ander  ezecadon 1807-2404 

fiOUBBBOLDXR— 

certain  property  exempted  from  levy  and  sale  under  execntion iaOO-18Pl 

HUDeON,  MATOB'a  COUBT  OF 3195-41208 

HUBBAHO  - 

when  need  not  be  Joined  in  actions  or  special  proceedings  affecting  wife. . .      460 

when  hnnhand  and  wife  not  competent  witnesses 681 

Idiocy— 

not  embraced  in  the  words  "  lunacy  *'  or  **  Innatic  " 8348 

Idiot— 

arrest  and  dlschaige 554 

Idiot  ;  AppoiKTifSNT  of  Cohxitteb,  Powers  and  Dunxs 28e0>8844 

Idiot;  Salr,  KTC.,OFlUALPBOPniTT 8846-2864 

IXFRISOiniBNT— 

duration  of ,  of  prisoner  convicted  under  civil  process Ill 

when  city  court  of  New  Yoric  may  relieve  arrested  person  from 8168 

Umitof  an  arrest  in  justices*  courts 2900 

application  of  insolvent  debtor  to  be  discharged 818S-S190 

dlscbaiga  of  impiisoned  judgment  debtor 2900-^18 

IXFBISONMSKf    OF  DBBTOB   IN  JUSTICBS' COUBTS,  AND  BlBOHABOB  ThBBB- 

FBON 80BS-8087 

Inoovino  and  Ootgoino  Shbriff— 

cwtiilcate  to  be  furnished  to  new  sheriff 188 

powersof  former  sheriff ;  when  to  cease 188 

Jails,  process,  etc.,  to  be  delivered  to  new  sheriff 184 

former  sheriff  to  execute  instrument    186 

"  to  execute  certain  process 186 

certain  orders  to  be  delivered  to  and  returned  by  new  sheriff 187 

delivery  of  prisoners,  process,  etc.,  how  enforced 188 

under  sheriff,  etc. ,  when  to  comply  with  the  foregoing  provisions 180 

Imoompbtbnt  Pbbson- 

partition:  when  committee  may  consent  to,  and  proceedings  thereupon  1690-1503 
See  also  BBBvjoB. 

Inoonpbtbnt  Fbbson  ;  Apfointment  of  Coiuiittxe,  Powbbs  and  Dvtibs 

2820-2844 

Incomfetxnt  Pbbson;  Sale,  etc.,  of  Be al  Pbofebtt 284&-2864 

Incorporation— 

when  proof  or  must  be  made  on  trial 1776 

Inorbasbd  Costs— 

See  Additional  Allowance. 

Inorbasbd  Costs  in  Justices*  Coubts 8079 

Increased  Damaobb— 

not  to  carry  increased  costs 8S67 

when  defendant  entitled  to  increased  costs 82^K 

increased  disbursemenis  not  allowed SiUO 

Increased  Disbubsbxents— 

not  allowed 8250 

Indefinite  Allegations-— 

may  be  made  certain  by  amendment 646 

iNDEVNiTOrS— 

KnbstltuUon  of,  upon  levy  under  execution 1421-1428 

Index— 

of  wills  to  be  kept 2684 

InDICTMI  NT— 

punishment  for  contempt  does  not  bar 18, 2287 

Infant— 

a  rrest  and  discharge  from 654 

oral  or  oiicn  comniiselon ;  when  not  to  issue  in  case  of  infant 896 

when  juagment  cannot  be  taken  gainst 3218 

when  may  bring  action  for  partition 1581 

recovery  of  dower  against  by  default 1606 

when  guardian  ad  litem  may  be  authorized  to  purchase  at  sale  affect  ng 

ward's  realty 1671 

action  affecting  real  proper^  may  be  brought  by  or  against  in  his  own 

name 1686 

application  on  behalf  of  to  change  name 2414 
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JswAXT— continued.  iltottom 

decree  re^pectiDg  share  of  npon  accountlsg  In  Barro}tate*0  66Qrt S740 

application  to  eurrogate  for  leaye  to  apply  property  to  tupport  and  main- 

teoance,  etc 274S,  SSM 

Invamt;  Psocesoir«8  for  8alb«  etc.,  ov  RsAii  Pbofbbtt 8S4&-^8BM 

Infant  Plaintiffs  and  Dbfbndantb^ 

right  of  infant  to  bring  action 468 

guardian  for  Infant  plaintiff  mosl  be  appointed 469 

application  therefor  470 

"        for  appointment  of  guardian  foe  infant  defendant 471 

gaardian,  how  appointed ;  clerk,  when  to  act 479 

id. ;  for  absent  infant  defendant 478 

guardian  not  to  receive  property  untilBecnrity  given 474 

pecnrity 47S 

last  two  Bcctiona  inapplicable  to  general  guardian 476 

liability  of  defendant's  guardian  for  costs 477 

**          plaintiff's  guardian  for  costs , M9 

See  OUABDIAN. 

Ikfobmsbs — 

action  for  penalty  or  forfeiture. 180&-1896 

Inhebitancb— 

defined  with  reference  to  chapter  on  surrogates'  courts 9514 

Injunction— 

cases  where  it\}unetion  may  be  granted  ;  granHngand  service  ofinjfmetion 

order 0Q9-410 

writ  of  injunction  abolished,  and  orv  er  substituted 009 

injunction,  when  the  right  thereto  depends  upon  the  nature  of  the  action. . .  606 

id. ;  when  the  right  thereto  depends  upon  extrinsic  facts 604 

restrictions  npon  Injunctions  to  restrain  state  officers 606 

by  whom  injunction  granted  in  other  cases 606 

proof  necesi^ary  to  procure  injunction 607 

at  what  time  theorder  may  be  granted 608 

when  notice  required  or  not  required :  Iniunction  pending  an  application . .  600 

order  must  recite  grounds;  service  of  order 610 

security 611-685 

on  staying  proceedings  in  an  action,  before  trial 611 

after  trial,  and  before  judgment 619 

after  judgment 61S 

money  deposited  may  be  paid  over 611 

nndertakuig  to  be  canceled  thereiwon 615 

security,  on  staying  proceedings  after  verdict,  in  ejectment  or  dower 616 

id.;  damas^es  to  include  waste 617 

depositroay  be  dispensed  with 618 

undertaking  and  deposit ;  when  dispeneed  with 619 

security  in  other  cases 6i0 

special  cases  excepted  621 

damages ;  bow  ascertained  698 

id.:  sustained  by  a  third  person 691 

action  on  the  nnderiaking 625 

security  when  diRpensed  with  in  certain  actions  on  behalf  of  people 1960 

vacating  or  modifying  injunction  order. .086-630 

application  to  vacate  or  modify,  without  notice OSS 

id. ;  upon  notice  627 

when  prior  motion  not  to  prejudice  subsequent  application ....  , 628 

new  undertaking  may  be  required :  6S9 

verified  answer  to  have  the  effect  only  of  an  affidavit 660 

arrest  or  attachment :  when  not  to  be  granted  together. 719 

counterclaim  ;  right  to  provisional  remedy  In  case  of 790 

injunction  to  prevent  waste  during  pendency  of  action  relating  to  rcul 

property  1681 

injunction  to  f  tay  creditors'  action  against  corporation 1806 

**        inaction  to  dissolve  corporation 1787 

^        in  action  to  annul  a  corporation 1809 

injunction  against  corporation  or  officer ;  when  not  to  be  granted  without 

notice,  etc 1809 

Injurt— 

to  chattel,  no  defense  to  action  on  nndertaldng  in  zeplevln. 178S 

Znjubt  to  Pbopbrtt— 

defined „ 89tt 
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ImARRT  aanotn 

protMt  of  notary  public  in  c»m  ofiasanlty 934 

•^d«nce  of  wltneM  who  has  become  Inaaae  slnoe  former  trial 880 

IV0OT.TKNT  DBBTOR'8  ABSXGNBK-^ 

action  upon  bond  of 1800 

IjnM)LTEMT  DXBTOB  ;  DiBClIABGB  rBOX  DEBTS 2i49-81BT 

who  may  be  diachartcfd SI  49 

to  what  court  application  to  be  made SISO 

contents  of  petition Slfil 

consent  of  creditors  to  be  annexed tlSS 

of  executor,  administrator,  receiver,  etc Sl.'S 

Id.;  of  corporation,  etc : SIM 

id.;  of  partnembip       S15S 

effect  of  consent  where  petitioner  is  a  joint  debtor S]fi6 

consent  of  purchaser  of  debt^  etc S157 

connentlng  creditor  must  relinquish  security SirtS 

penalty  u  creditor  B\\  ears  fnlsely    S159 

affidavit  of  consenting  creditor S160 

when  non-resident  creditor  to  annex  account,  etc £161 

EBLi  tioner's  schedule .^ SI  AS 

is  affidavit 8188 

order  to  show  cause S164 

how  order  published  and  served S165 

hearing S188 

puttlnc  cause  on  calendar S187 

opposinff  creditor  lo  tile  specificat'.ons,  and  may  demana  jury  trial 8168 

la. ;  to  ffle  proofs,  if  not  named  in  schcdoic •  8169 

prooeedinffs  if  jurors  do  not  a  Tce  8170 

when  insolvent  required  to  produce  bis  non-resident  wife 8171 

examination  of  Insolvent %,l','2 

when  inso.  vent  cannot  be  discharged 817J 

when  assignment  to  be  directed 8174 

assignment;  cont'jnts,  and  to  whom  made 8176 

id. ;  trustees,  how  de*'igna*ed 8178 

effect  of  assignment 8177 

when  discharge  to  be  granted 8178 

Sroceedings  where  trut^tee  refuses  to  give  certificate,  etc 8179-8180 

lEcharee,  etc.,  to  be  recorded Slsl 

eflect  of  di^harge 8188 

id. ;  exception  aa  to  foreign  contracts  or  creditors 8188 

id. ;  as  to  debts,  etc.,  to  the  United  States  and  the  state 8184 

insolvent  to  be  releai«ed  from  imprisonment SISS 

dischar^ve ;  when  void 8186 

invalid itv  may  be  proved  on  motion  to  vacate  order  of  arrest,  etc 81b7 

IVSOLTBNT  DBBTOB,  EXEMPTION FBOM  AbREST  ORDISCHABOB  TBOM  IUfPIUSOlf- 

MBNT .' 2188-8199 

who  may  be  exempted,  and  by  what  court 8188 

contents  of  ptn  i tion    8188 

petitioner's  schedule 8190 

his  affidavit 8191 

order  to  show  cause 8198 

bearing,  etc  8198 

order  directing  assignment;  assignment  pursuant  thereto  8194 

when  discharge  to  begr&nted;  effect  thereof 8195 

discharge  to  be  recorm>d,  etc 8196 

petitioner  to  be  released  from  imprisonment 8197 

debts  not  affected,  etc 8196 

discbarge,  when  void 8199 

INBUBANCE  Casks — 

J udge  of  court  of  appeals  may  sit  though  a  policy  holder 46 

ImiTBAirCE  Ck)MPANIBS— 

services  of  summons  in  justice's  courts  upon 2881 

IBTVBBBT — 

witness  not  to  be  excluded  by  reason  of 8S8 

Sdgment  to  bear 121 1 

he  includei  in  Judgment 1286 

UrtEB  stedPeksjin— 

defined  with  reference  to  chapter  on  Borrogate^s  coorts 8614 

IirrBRLOCtTTORT  CoSTS  — 

non-payment  of ,  when  not  a  contempt ••••••.•••••  16 

brnCBTjOCUTORT  JUSOMBITT-- 

defined • 180O 

when  notice  of  appeal  to  specify  ...••••• ••»tt»»»t«««»»»««««*  iMl 
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appeal  to  court  of  appeals  from  final  jadgment,  after  •fliwit^«M*f>  <rf  iiitnw^ 
locutory  jadfment  or  denial  of  new  tiW  . . . ,  .7.      ■"™™^  *"  "'•^    ,__ 

appeal  to  generalterm  ftom |X 

renewed  on  appeal  from  final  Jadmnent tSS 

n  partition.,.*::: ^T^.....  7 ;;;;;;.. v.v.v; vmlJS? 

in  action  fer  dower iSir  ?SI 

SeealeoJuDoxsMT.  l«W,  in* 

iNTBBIUiniATB  AOCOUVT— 

defined k „, 

reviewed  on  ai^)eal  from  final  jndgment itlf^ 

bronght  np  for  rcriew  on  appeal  from  8nrrogaie*8  court ...'.'.'. .' .'  '    9sri 

INTEBPLBADBB QtMfc 

iKTBBPRBTBB—  ^^ 

of  enpreme  court  In  New  York  county gs 

in  Kings  county _  1 1 JJ 

for  county  conrt,  court  of  eessione  and  Hrairogate^a  court  of  *  kinn 
county. "       MM 

of  city  court  of  New  York .'.'.**..'.*..'.'.*'*.".' «»  m 

IKTBBBOOATOBIBS—  -w«»,«w 

settlement  of  for  conraiiMion , ni 

to  be  annexed  to  commission  


for  commisslcm ;  wben  may  be  in  a  f oreign  languaee «i« 

Ibtbstatb—  

defined  with  reference  to  chapter  on  surrogates*  courts. «b<^ 

ImnoiTOBT—                                                                                      ^^ 

to  be  made  by  sheriff  on  attachment mgA 

sheriff  may  be  compelled  to  return !'!!''  flgi 

by  executor  or  administrator:  when  may  be  contrmdicted. ! .  !I. I ! ! . "'  I  [  \m 

•'                       "              appointment  of  appraisers  and  appKaina'  8711 

"                        "               asseU:  what  to  be  deemed xiU 

"                       **               exenaption  for  widow  and  children........  2T1S 

"                       "               contents  of  InTentory 8714 

•*                       •*               return  of              ••           *  27U 

••                       "              inventory;  how  compelled... .....I.  271$ 

lBBXOULABTnBS..T TSl-TW 

See  MrsTAKBS. 
Ibbslbvast  Mattbb— 

may  be  stricken  out  of  pleadings Mft 

IsauBs^ 

felgped  issues  abolished 89 

order  for  trial  of  issues  by ^ury 

IssuBS  Obnxballt— 

See  Tbtal. 
IssuBs  nr  JrsTioBs*  CoTTBTS  .. 9084,   __ 

ISSUBB  Ur  SUBBOGATBS*  COUBTB tt8^-85l8 

Jails^ 

in  New  York  city 1)0 

in  other  counties Itl 

either  of  several  lails  may  be  used Itt 

civil  and  criminal  prisoners  to  be  kept  separate. ]jM 

males  and  females  to  be  kept  separate im 

penalties. U5 

jail  physician 1S5 

removal  of  sick  prisoners ilii.!'.!!  1J7 

sale  of  liquor  in 188-lW 

service  or  papers  on  prisoner ijl 

access  for  that  purpose 10 

prisoners  under  U.  S.  process 189 

sheriff  answerable  for  custody IM 

when  Jail  becomes  unfit,  etc.,  another  to  be  designated 1S6 

designatloD.  how  annulled IIS 

copy  of  designation  to  be  served  on  the  sheriff,  etc 187 

prisoners  already  upon  Jail  liberties.  ...        188 

laO  liberties  to  prisoner,  who  becomes  entitled  thereto,  before  removal. ...  188 

Id. ;  to  prisoners  removed MO 

when'deslgnation  to  be  revoked,  etc 141 

copy  of  revocation  to  be  served  on  sheriff ;  sheiUTs  duty  thereon 148 

removalof  prisoners  in  case  of  fire 148 

whatoflleertoactincafleof  absence,  etc .i.i. ,,.,•, # ...•  141 

0ee  also  Ikoomino  ahd  OuTGODre  Sbbbot, 
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Jau*  Libbktii»—  saonoirs 

to  priBoner  who  becomei  entitled  thereto  hef ore  removal  from  temponry 

jaU IW 

to  prieoner  removed 140 

jail  liberties  in  ceruin  counties. 146 

Id. ;  in  other  coantiee. 1 46 

id. ;  how  laid  out 147 

cop7  to  he  kept  posted  in  jail  148 

who  admitted  to  liberties 149 

undertaking  to  he  executed  by  prisoner ;  ita  contento 150 

for  wtiom  undertaki  ns  to  he  held 161 

prisoner  to  he  committed  when  sureties  ineufflcient ]&^ 

surrender  of  prieoner  by  his  sureties 168 

bow  surrender  made. 164 

what  deemed  and  what  not  deemed  an  escape 166 

when  court  may  order  prisoner  out  of  sherurs  custody 168 

prisoners  committed  for  contempt 167 

■heriif's  liability  for  escape 158 

penalty  for  connivance  at  escape  by  a  sheriiL  etc 169 

actions  upon  assignments  of  bonds  for  Jail  liberties 100-171 

See  also  Coromer,  Ikcovimo  and  Outooino  Smuuw. 

Jbvfsb^on  County— 

jail  liberties  for 146 

JOIHDKB— 

of  cause  of  action  in  complaint 484 

^               in  actions  on  behalf  of  tha  people. 19D8 

JoncDBB  OF  AonoH— 

affecting  real  property 1G87 

personal  and  representative  causes  against  executor  or  administrator 1816 

JODTDEB  OF  AcTIOMB  IK  JCSTICBS^  COUBTS    29^ 

JOIBT  DEBT0B8  ;    ACTlOMi  AND  RiOHTS  OF  ACTIOB  AOAIXBT  AMD  BBTWBXK 

1M^1947 

Judgment  against  defendants  Jointly  indebted,  when  aU  are  not  served. . . .  198C 

effect  of  such  judgment 1^ 

execution  :  indorrement  thereupon 1984 

how  collected a  1965 

Judgment,  how  docketed  ;  effect  of  docketing 1988 

actwn  to  charge  defendants  not  personally  summoned,  etc 1937 

complaint  in  such  action 1988 

answer 1969 

provisional  remedies 1940 

Judgment 1911 

joint  debtors  mav  compound  separately.    If  ode  and  effect 1949 

satisfying  Judgment 1948 

ri^ts  of  the  debtors  not  released 1944 

a^ion  against  persons  enga^;ed  in  transportation 1946 

when  pwtner  not  sued  remams  liable 1946 

eontinnanoe  of  partnership  business  during  action  for  accounting,  etc. . . .  1947 

judgments  against  in  jnetfces'  courts 8090 

**        docketing  transcripts  of 8091,8088 

Jonrr  Tajf  awts— 

action  by  to  recover  juat  proportion  of  estate  against  eo-tenant 1666 

JVDGB— 

defined S848 

not  to  sit  where  he  is  a  party,  etc.,  or  haa  not  heard  argument 46 

not  to  be  interested  in  coats 47 

whenmayaitlninanranoecasea  though  policy  holder... ;....  46 

disability  of  In  certain  appeals.... .48 

partner  not  to  practice  in  nis  court 49 

partner  or  clerk  not  to  practice  before  him;  judge  not  to  |««ctice  in  a 

cause  which  has  been  before  him 50 

not  to  take  fees  for  advice  in  certain  cases 6! 

subetitation  of  one  officer  for  another  in  special  proceeding 68 

Jffooeedings  before  substituted  officer 68 

ndge  to  file  certificate  of  age,  etc 64 

when  stenographers  minutes  may  he  treated  as  minutea^ 1007 

when  cannot  act  aa  referee. lOM 

XtmOMBNT— 

gtn9ral  provMoru • .ttOO-1811 

refers  to  a  cIyU  action , , 8848 
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definition  of  final  and  Interlocntory ....« 1900 

when  Judgment  may  be  entered , IseOB 

to  be  entered  at  a  term  held  bj  one  Judge 1308 

may  be  for  or  against  any  of  the  partiM  190i 

several  Jndgmeuts ;  when  may  be  taken IflOB 

mairied  woman  ;  Jndffment  for  or  against 1906 

when  not  to  exceed  amoont  demanded £807 

measure  of  damage!* 1908 

fin  1  Judgment  diamicsing  complaint;  new  action ....  ISDB 

deadperson;  Judgment  against j ICIO 

Interest;  Judgment  to  bear l;ni 

taHnq^  enUHrig  and  enforcing 181£-ld44 

default;  how  taken  on 1919 

"*■       amount  in  such  cases  how  determined 1219 

**       application  to  court  for  judgment  by;  when  necessaiy 1914 

"       proceedings  on  such  application 1915 

**       person  in;  when  entitled  to  notice 1910 

substituted  ser^ce;  applicstion  for  Judgment  in  cases  of 1910 

**  when  attachment  to  be  shown 1917 

infant ;  when  judgment  cannot  be  taken  against 1918 

BCTering  action;  when  allowed 19300 

Judgment  After  trial  of  issues  of  law  and  fact  in  same  action 1991 

^*       after  trial  of  issue  of  law  only 1929 

**       proceedings  on  implication  under  the  last  two  sections ...  . , 1988 

**       at  general  term  m  certain  casee ,  19i4 

**       upon  motion  for  new  trial 1987 

"       after  trial  by  Jurv  of  epeclfle  qnesttons 1S95 

"       after  reference  or  specific  questions  of  fact 1896 

^*       upon  trial  by  court  or  referee  of  whole  Issue  of  fact 1988 

**       iumatrimonlalcases,  tobe  by  couitcnly 1989 

**       final  Judgment  upon  interlocutory  J adgment 1880 

"       how  8et:Ted  and  entered 1881 

**       interlocutory  Judgment  or  reference ;  how  reviewed 1888 

**       special  vermct;  motion  tWy  npon 1888 

*^       upon  verdict  subject  to  opinion  of  court 18M 

interest  to  be  included  in  judgment 1885 

iudsment-book;  clerk  to  keep  entries  therein  188S 

Judgment-roll;  requisites 1887 

"        •  by  whom  prepared 19K 

"  time  of  filing  to  be  noted  1888 

execution;  when  jndement enforceable  by 196) 

contempt ;  when  disooedience  to  Judgment  constitutes. 1841 

real  property;  how  sold;  conveyance 1818 

"  **         security  upon  sale  by  referee 1848 

real  property;  how  sold;  conveyance  of  particular  interest  to  state  party ^s 

name 1844 

docketing  judgmeiUa^  and  esffetit  thereof  a»  iicns  t^nm  real  property,  etts- 
p^aing  and  discharging  the  liens:  eatUf action  and  assignment  qf 

Judgmmts 1245-1878 

docket  books  to  be  kept  bv  certain  clerks 1946 

**     derk ;  how  to  docket  Judgments 1846 

**     tianacripts  ;  filing  and  docketing  Judgments  thereon 1847 

"     penaltyfor  derk^s  neglect 1818 

♦*     tobe  public ; 1919 

lien  on  real  property  ;  when  judgment  a 18j0 

**  bound  for  ten  years  by  judgment  docketed 1861 

**  real  property  may  be  levied  upon  after  ten  years 1898 

"  land  held  undercontract  not  bound  by  Judgment. . . .  1268 

**  preferences  of  mortgages  for  purchase  money 1864 

*'  certain  time  not  incTnded  in  tiie  ten  years 18B6 

**  court  may  order  lien  suKpended  npon  appeal 1885 

**  from  what  time  order  suspends  lien 1867 

*'  how  lien  suspended  in  any  other  county 18B8 

**  when  and  how  lien  restored 18B8 

dlschazglng  Judgment ;  how  docket  canceled 1888 

dischaiging  Judgment ;  satisfaction-piece  to  be  given  on  payment  of  Judg- 
ment    1881 

dischai^ging  Judj^ent ;  assignor  to  acknowledge  assignment  of  judgnMot.  1908 


IKDfiX  jdvil 

Sxxi^mtin—c&nHnued.  ^  ssortom 

dlschaigiiiK  jadgment ;  assignee  of  Judgment  mur  iilc  notice  of  assignment  IMS 

"                    derk  to  note  and  ille  assignment  of  judgment 1270 

* '                    entry  in  docket,  npon  return  of  execQtion  aatlsfled.  ISM 
diachareinff  Judgment :  entry  in  docket,  where  execution  returned  nnsat- 

isiled VM 

discharging  judgment ;  cleik  to  enter  satisfaction  on  receipt  of  tatlafled 

execution 1269 

discharging  Judgment ;  docket ;  wben  to  be  dlschaiged  and  canceled 1267 

*^                    bankrupt ;  discharge  of  Judgment  against 1268 

^                    power  of  courts  respecting  (^ket 1260 

to  what  Judgments  and  executions  article  applicable 1271 

Bee  also  CoNnssioir  or  JuDonNT. 

Judgment;  when  may  be  taken  without  application  to  the  court 4W 

See  also  Default  ;  JnsGnNT  bt  Dbtault. 

demand  of,  in  complainL 4Bt 

affirmative  ;  when  defendant  to  demand 609 

upon  failure  to  reply U6 

See  also  Default  ;  JunemxT  bt  Dbfault. 

bow  pleaded B8I 

limited  to  attached  property  in  case  of  substituted  service 707 

deftets  cured  by 721 

within  what  time  partv  may  be  relieved  against 724 

and  transcript  of  jnstfce  of  peace ;  how  proved 048-061 

of  foreign  court,  when  evidence 862-854 

final  in(b;ment  not  stayed  by  motion  for  new  trial*. 1006 

uncollected  jury  flue  may  be  docked  and  enforced  as  a  judgment  to  Kew 

Yorkcoiinfy 1117 

unpaid  delinquent  Juror's  fines  in  ElngV  county  docketed  as 1156 

what  judgment  may  be  rendered  on  appeal .1817-1828 

mode  of  enforcing  afllrmed  or  modified  Judgments 1810-1820 

assignment  of  iuagment 1912 

action  npon  Jnagment ;  when  maintainable 1018 

JUIKIIIKKTS  IN  PARTICULAB  CASBS — 

ejectment;  effect  of  in 1694,1880 

partition 1667 

in  case  of  infante 1684 

"       to  be  recorded 1696 

dower. 1618,1624 

foreclosure  of  mortgage  by  action 1626 

determination  of  claim  to  real  property 1644-1646 

waste 1666,1666 

nuisance 1662 

awarding  potfseeslon  of  real  property 1676 

**  **  *♦  *^      penalty  for  disobedience 1676 

affecting  real  property  to  be  entered  In  co  unty  where  situated 1677 

replevin  in  court  of  record 1780 

chattel  Hen  ;  foreclosure  of. • . . . .    1780 

annulling  marriage :  effect  of 1764 

divorce 1758,1760 

*'     may  award  costs 1760 

^     to  provide  for  custody  of  children 1771, 1772 

•*  "  alimony.etc 1771,1772 

*'     payment  of  alimony  enforceable  by  contempt  proceedings 1788 

separation 1766 

^        revocation  on  application  of  parties 1707 

"        may  award  costs 1708 

^        to  provide  for  custody  of  children. 1771, 1772 

"        atlmony.  etc 1771, 1772 

**        payment  of  alimony  enforceable  by  contempt  proceedings 1778 

dissolving  corporation 1788 

enforcing  liability  of  stockholders 1788 

annoling  corporation 1801 

**  *'        flllngandpubUshing 1800 

executor  or  administrator;   Judgment  against  to  be  in  lepresentatJYe 

capacity 1814 

executor  or  administrator;  Judgment  against  when  does  not  bind  dec«- 

dent^s  real  estate 1888 

Joint  debtors 1908-1047 
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JxTDonHTs  m  Pabkotlab  Cases— Mn^mMcf.  sBefsa 

will :  jadgmeot  establishing,  in  action  broQght  therefor. 18Bi-aB 

credltor*s  action tSi 

8e6  also  FonniaN  Judoxknt  ;  Yaoatino  Judoxbnt. 

J^nyanxsct  ih  City  Coubt  of  New  Yobk— 

time  for  llling  tfS 

when  tasiate  coDclnsions  of  fact  and  law  separately Si2 

JusoMEKTS  IN  DrsTBicT  CouBTS  or  New  Yobk  Citt. 8eaO-2S9 

JUOGMBKTS  IK  JUSTICES*  COCBTS 80X0-^.4 

offerto  compromise iSft 

in  tase  of  EUDstitnted  service  in  attachment f3d 

•          •*                    "              replevin 92 

within  what  time  mn(:t  be  rendered ^1 

tr^msfer  of  action  v  len  Justices*  term  expires,  etc Hi' 

action  upon  Justices' Judgment : tL'A 

pr06f  of. as 

jFDOMEETBrDEj'AirLT  IE  Justices*  Coubts 89S14M 

where  order  of  arrest  has  been  granted  and  plaintUf  to  prov«  certain 

eztrlnetic  facts 901 

in  city  of  Brooklyn 81S 

JUDGXEHT  CBEDTTOB— 

denned  W 

action  by  to  sequestrate  property  of  corporation IN 

JudomEitt  €bei>itob*s  Action— 

defined SM 

when*  maint alnable ISI 

to  9r\Uit  connty  execution  xnast  have  Issued. 1^ 

what  property  may  be  reached l€3 

interest  of  judj^Baent  debtor  in  land  contract  may  be  reached i^ 

id.;  how  applied ITj 

injunction  may  be  issued JSf 

receiver  may  be  appointed i£T 

how  discovery  may  be  compelled VH 

application  of  this  article ;  wLat  property  cannot  be  reached 1S3 

JudoBbnt  Debtob  ;  Di»cnABOE  from  Impbisonmbnt &BO~tit 

who  may  be  discharered % £A 

to  wbat'court  application  to  be  made 2191 

when  petition  may  be  presented J3K 

contents'  of  petltlo?) ;  schedule S3i8 

affidavit  of  petitioner SM 

notice  iff  creditors 2395 

id.;  when  service  cannot  be  made BX 

Id.;  when  State  a  creditor S^ 

proceedings  on  presentation  of  petition 20 

adjournment 2» 

psoceedings  on  adjourned  day SSij 

assignment;  effect  thereof fill 

discbarge;  when  to  be  granted ^ CB 

petitioner's  property  still  liable J80 

when'  creditor  may  issue  new  execution  against  person 28<  i 

powers  and  duties  of  trustee S£S 

credltor'may  notify  debtor  to  apply  for  discharge SSi 

effect  of  failure  so  to  apply »T  | 

debtorto  United  States,  etc.,  not  to  be  discharged fis 

JUDOMERr-ROLL  QENERALLT 107-lf9 

on' confesBion  of  Judgment    IfTS 

lu  Tcple^n  action iv' 

in  arbttrations K» 

on  aprpal  in  justices*  courts SOfi 

Judicial  Depa-btmkhts — 

division  of  state  into « SX> 

JuDiorAL  Settleeent— 

deftned CM 

deeree-on;  what  'to  contain ISU 

JuDicTAL-  Obtti*e:ient— 

additional  to  (  xecntor,  etc.,  allowance  on  SB 

exempt  property  may  be  setoff  in  decree  upon ii Sfirt 

by  test-mcatary  trustee , 9807-iSU 

See  Accountings  in  Surboqates*  Courts. 

JVBXBSICnON  • 

general  prorinon  asto,  of  courts,  etc 4 
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INDEX  xlk 

see  TbiaXi  ^ubobs. 
Just  Qxmxraixt— 


ordei  for  trial  of  Iflsneflbr •.....•*.•••.... 

when  trUl  by,  matter  of  right 901 

right  to,  bow  waived 1009 

**       in  action  to  annal  coiporatiOD 1800 

»•       in  summary  proceedii^... 2M7 

SeeTBiAL  JuBoiw ;  Trial  bt  Jubt,  • 

JuBT  Tbial  ur  Justices'  Coubtb ...MOO-SOOO 

JUBT  Ybab—                          ^    .        .  _ 

in  Kew  York  county,  length  of  aerrioe 1064 

JUSTICXfl  OP  TBB  PKAOB— 

wbenhot  to  fit  in  action  aifecting  town ^ 48 

lines  impooed  by ;  how  remitted  in  coonty  court 8U 

may  snbpcena  witness  to  attend  and  hare  deposition  taken.for  use  without 

the  state                   ..•.....•••.  817 

docket  book  and  transcripts ;  when  evidence ....'.  .*.V.'.V.*.*98B|  960 

'*          transcripts,  how  to  be  aatbenticated 980 

proceedings  before;  now  proved 940 

Judgments  and  transcripts  of  how  proved 948-961 

of  i?iJoin!ng  rotate,  transcripts  from  docket  of 047,  951 

tavern  keeper  dlsqnalifled  from  being ^  8860 

memben  of  the  legislature  not  compelled  to  act  as 8867 

to  wait  one  hour  upon  return  of  rummons 8808 

withinwhat  time  Judsmentbyto  be  rendered 8016 

may  give  transcript  of  judgment  after  expiration  of  offlce 8088 

return  by  on  appeal .^.6068-8050 

not  to  buy  claima  f or  suit ,.,...  8187 

•*              penaltiesfor. 8188 

*'           .    violation  of  foregoing,  when  a  defense  to  action 8180 

docket  book;  contents 8140 

**•              entries,  how  to  be  made 8141 

*'              to  be  kept  open • 8141 

•*               Indexto 8148 

**               entries  in  docket  book,  when  evidence 8148 

**               copies  to  be  furnished  by  justice 8149 

to  file  papers  delivered  to  him  for  filing •  8148 

upon  removal  to  deposit  books  and  papers  with  town  or  city  cleric • . .  8144 

oertlllcate  in  docket  book  deposited 6146 

books  find  papers  of  dead  or  removed  justice  to  be  demanded  by  town  or 

city  clerk 8146 

id. ;  compelling  deliverv 8147 

copies  or  papers  to  be  inmished  by  justice 8149 

trimsferoxaction  when  justice's  term  expires,  etc 8160 

*^             "      when  justice  a  necessary  witness 8151 

**             **      proceedings  upon  trauhfer 815t 

failure  to  pay  money  collected ;  penalty 8158 

action  on  justice's  judgment 8154 

proof  of  justice'n  judgment 8155 

may  empowerprivate  pert  on  to  execute  n   ndate 8156 

JutnoBs  ovTBB  Pbaob  ;  Courts  of—  

JurisdieHan  and  fffneral  potrers 8861-8875 

justice's  jurisdiction  most  be  special ly  conferred  by  law 8861 

genera]  civil  jurisdiction 8868 

no  juriMliction  in  certain  cases 2868 

confession  of  judgment    9854 

actions  by  and  aealnst  officers,  etc. ;  and  by  executors,  etc 8H65 

tavern  keepers  disquaHfled 8866 

members  of  legislature  not  compelled  to  act 8867 

fi(lticca  to  hold  courts ;  general  powers •  8868 

what  town,  etc.,  action  must  be  brought 8860 

criminal  contempts 8870 

id.;  howpunished 2IJ71 

offender  to  be  heard 8878 

record  of  conviction 2878 

requisites  of  commitment 8874 

fine  to  be  paid  to  overseer  or  superintendent  of  the  poor 8876 

€(fmmencem4nt  q^  aclifm ,,,..•  •,8876-8886 


JuBTioM  o^  tn  pMAxm ;  Ck>nBTf  ov— continued*  MCittMBl 

action  :  how commenoed ».,»».»,*.,» S|n 

contents  of  Bwnmoni fcrit 

■errioeof  **        *|W 

"       npon  a  coiporatton 

^       Bpecial  provision  relating  to  railroad  oorporationa 

**        express  or  inanranoe  oompaniee 

"       last  two  sections  qnalifled 

second  and  third  sammons ;  effect  thereof 

where  name  of  defendant  is  unknown. 2BSi 

retomof  summons  :  .^nstice  to  wait  one  hour  npon 

app&aranM  of  parties 

in  person  or  dt  attorney 

guardian  ad  litem  for  infant  plaintiff S887 

"  "  defendant SEflB 

constable,  etc.,  when  not  toact  as  attorney KB^ 

attorney :  how  authority  of  proyed tt90 

plaintiff  to  p.ove  his  case 

defendant  may  offer  to  compromise,  proceedings  thereupon 

Justice  to  wait  one  hour. , 

arrsH 9SH-&0i 

in  what  cases  may  be  granted 98M 

in  what  actions S8B6 

upon  what  papers SSM 

order  ;  contents 2897 

duty  of  constable  in 

*•  return 

when  plaintiff  notified  must  appear 

defendant  to  be  kept  in  custody 

discharge;  motion  for 

•  •  "  effect  of 

when  plaintiff  must  prove  extrinsic  facts 

priviiege  from  arrest SSMM 

atiacAment  qf  property 290S-S918 

Jted. 


in  what  actions  grant 

what  to  be  shown  to  procure  warrant '. »Q6 

warrant ;  form  and  contents 8807 

•  **  •       how  executed W0> 

undertidciug 290S 

service  of  summons  and  warrant 1010 

undertaking  by  defendant ;  redelivery  to  him. till 

third  person ;  claim  by ttlt 

*^             bond  and  delivetr  to SOlf 

**              action  upon  bona  of S81S 

•  '^^             when  dcrendaut  may  prosecute  bond  of iOU 

return  -of  warrant M6 

motion  to  modify  or  vacate  warrant S920 

•  •  »*             •*^         **       effect  of  vacating  i^i-arrant SOIT 

substituted  service  of  summons ;  proceedings  in  cases  of 20tf 

ra)levin SOlO^tMl 

pUadingty  including  counUrdaim*  and  proceedinge  vpon  answer  of 

title 2081^2968 

when  issue  to  be  Joined. 

pleadings 

complaint 

what  causes  of  action  may  be  Joined 2097 

answer 2988 

demurrer •«....  2800 

general  rules  of  pleadins 8040 

account,  or  instrument  for  payment  of  money .  OOti 

court  may  require  items  to  oe  exhibited 9949 

immaterial  variance  to  be  disregarded 90O 

amenJment  of  pleadings 9044 

counlerclaims  294S 

id. )  where  executor  or  trustee  is  a  party 9016 

consequence  of  neglect  to  plead  counterclaim 9917 

the  last  section  qusliiled 9048 

Judgment  npon  counterclaim 1040 

Judgment  woea  accounta  exceed  four  hundred  dollars 9050 
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fvancEB  or  thb  Piioi ;  Couiits  oT—eaniinued.  sionoira 

answo-  of  title .....«•« .•*. S661 

undertaking  thereapon flWB 

in  wliat  coort  new  action  to  be  brought SgU 

when  acUoD  before  jnetice  to  be  diwontinned 9054 

cffeqft  of  f aUnre  to  giye  undertaking 8965 

when  title  comes  in  qnestion  on  plalntiU'e  own  showing 80M 

pleadings  in  new  action.    Undertaking  before  Justice,  when  applicable 8067 

answer  of  title  as  to  one  of  several  causes  of  action 8068 

adi<mrftment9 8060-2068 

by  Justice 8069 

on  application  of  plalntilf 206O 

"'           ofaefondant S§61 

id. :  undertaking  thereapon £068 

nndertaking  to  procare  discharge  of  defendant  from  castody 8068 

when  defendant  to  be  discharged 8064 

snbeeqaent  adjournments 8065 

Justice  may  impose  conditions  upon  adjonmment 9066 

adjournment  when  warrant  to  attach  absent  witness  is  issued 8067 

**          not  to  exceed  ninety  days 8066 

subpOifi  a 8060-8070 

when  Justice  may  Issue 8060 

Bubpoena;  bow  served 807O 

warrant  of  attachment  against  defaulting  witness 8071 

Id. ;  how  executed :  fees  thereupon 8078 

Id. ;  when  witness  is  in  adjoining  county 8078 

line  for  refusing  to  attend  or  to  testify ,  8974 

id.;  how  imposed 8075 

minute  of  conviction 8079 

execution  thereupon  8977 

mon^  collected  ;  how  applied 8078 

defaulting  witness  liable  for  damages ..^^  8070 

commismm  to  take  tegtimony 8080-8087 

to  examine  witness  upon  interrogatories 8060 

id.;  orally 8061 

when  and  how  granted 8088 

aijonmment 8088 

execution  and  return  of  commission 8064 

receipt  thereof  by  Justice 896S 

when  deposition  evidence 9066 

powers  of  commissioners 8967 

hialandtts  incident 8068-8000 

effect  of  failure  of  defendant  to  appear 8068 

when  Justice  to  try  issue  of  fact 8060 

when  jary  trial  may  be  demanded 8S00 

venire 8001 

id. :  in  action  between  two  towns,  etc 9098 

delivery,  execution,  and  return  of  venire 8898 

tmllots ;  how  prepared 8004 

drawmg  Jury 8005 

talesmen  8906 

new  venire 800? 

juror's  oath 2i008 

jury  to  hear  proofs 8099 

witness's  oath 8000 

witness  refusing  to  be  sworn,  etc. ;  warrant  thereupon 8001 

contents  of  warrant ;  imprisonment  of  recusant  witness 8008 

adjournment  thereupon 8008 

ex  parte  aflldavit ;  when  evidence 80O1 

competency  of  witness ;  how  determined 8005 

constable  to  keep  jury;  his  oath 8006 

renditiun  of  verdict :  plaintiff  need  not  be  called 8007 

Jury  when  to  be  dlscharEced  :  new  venire 8006 

fine  to  be  imposed  on  defaulting  Juror 8000 

judgment  and  docketing  tAe  same 8010^^1088 

Judgment  by  confession 801O 

Id.;  mode  of  confessing  Judgment 8011 

id.;  when  void 8018 

judgment  of  non-euit.., ..*.........•••.. 8013 
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Iff  INDEX* 

/trsnon  or  nm  Piim ;  Ooitbtb  oT—continued,  aBUHMil 

Judgment  upon  Terdlct,  etc •  ••*»•. 

when  indgment  to  be  rendered 

remitting  part  of  vcnHct,  etc 

transcript  of  )r.(]ijT.icnt ;  docketing  the  same , 

id.;  when  execution  isay  inno  against  person 

id.:  in  actiou  for  a  cliattcl 

jnogment  against  Joint  debtoic 

docKoting  tno  same;  action  thorcnpon 

docketing  Judgment  in  ::3iother  county 

Justice  may  gnro  transcripU  r.ftcr  czpu&tioo  of  bis  Conn.. 

action  upon  Iu8tic2*c  Juagmcot SBi 

proof  of  JU8l3oe*r.  Judgment ^ 

executiont 

when  justice  may  issue  execution 

general  requisites  of  execution 

execution  upon  Judgment  for  money ;  vhen  may  direct  arreet 

renewal  of  execution 

property  -exempt  from  execution 

IndoiBement  of  leyy ;  notice  c2  cjtlo 

mode  of  levy  and  sale 

return  of  «xecntio7T 

execution  vgainot  the  persons  .tinprisonmcnt  of  Judgment  debt(». . . . 

when  judgment  debtor  to  be  aischair^ 

affldfivit :  dischxtfsc 

penalty  ror  not  duchnrglng 

affi/lam*  a  defense  to  action  for  escape 

dischar^  not  to  effect  Jndemcnt 

exeoutiou  upon  Judsmeiit  m  nction  for  r.  chattel 

actio: .  c'xainst  constable  for  not  retnming  cr'^cution 

conotAb^  not  to  act  under  execution  after  rctu:  *:  day 

action  agAin:jt  oonBtr.blo  for  money  collected M 

duty  vjf  constaDle  vrhosc  term  of  <nfioe  has  expiree! SBJ 


execute '^T  upor.  judgment  docketed  with  county  clerk . 

tqipeali*  jmcrclly 8M4-80R 

Justice's  Judgment  reviewed  by  appeal JM 

who  mayappeaL  .U\>  what  court  appeal  to  be  taken cw 

appeal ;  when  and  ho^7  taken 3Mi 

ser>'ice  of  notice  upon  Justice:  payment  of  costs  and  fee :  ir 

service  of  notice  npon  respondent. 8M) 

amendment  \/heu  allowed 30tf 

undertakln;^' tc  stay  execution  upon  Judgment S060 

proceedings ;  Iiow  ritayed. 1   i 

1(1 ;  when  Jmticc  {i  dead,  etc lOB 

icturn  Sftt 

id.;  when  justice  hrr  gone  out  of  office aOM 

fi^hc.'  return :  ^ow  compelled SOK 

Id. ;  \/hcn  justice  i.  dead,  etc SOU 

procecdinco  ./hon  erroi  in  feet  la  nllejcd SBST 

restitution  upon  i^rersf.! 9068 

setting oi2  cootr;.:nd recovery...-. 8B9 

certcHn  suraq  may  b3  included  in  dlsburcenent :; 8080 

Jud,q;mcnt'roll flVl 

appeal  wkor  net's  trial  .>  v^t  had  in  a^^laia  court aOflMOB? 

herTlnjjof  r.pio.-.l;  «Jrmicoal  thereof a08i 

Jmls-ient, 8063 

when  no^/  trirl  \'\  jn»tico*a  court  mr.y  be  directed SOSl 

id. ;  proceodinf^j  before  Justice. 80t5 

coots ;  ■..'hen  r  A/rrdcd 8(W 

ainonnt  or  co.jt^ 8K 

appeal  fcr  net)  iriai  in  appellate  court dOB^-tEfH 

when  app«.llr.nu  inr.y  demrjid  ne\.*  trial  l.\  r  pi^llate  court 800 

undcrtaHu' ;  tc  bo  given 8011 

offer  to  compromise  before  return,  costs SOTO 

proceedlnpoh.  r.p'   11  t2C3i:t'. 8071 

offer  to  compromhc  after  retvr  - 80n 

amoantof  ccstw. 80i9 

costs  generally 8074-8081 

When prevaUln^' party  to rooorer... 80M 
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ov  TBS  Tnktm  \  CouBTs  ow—'OorMtiiuid*  raonovs 

lOB  allo^^ed  as  •••««i««*i*«* 8074 

ton  neither  party  to  reooyer « C375 

ftoantof,  limited S076 

mmrrer  ;  costs  upon 2077 

zation 8078 

kcreaaod  costs 8079 

Mto  apon  jodnnent  for  one  or  more  defendsotB 8060 

»Bt8  wronefaUy  collected  may  be  recovered  back. 8081 

pan  appeal  where  no  ner/  trial  is  had  in  appellate  court 8006 

S.  ;  amount  thereof 8087 

[pon  appeal  where  iiov  trial  is  demanded 807O,  8078 


tonstablea. 8828,8884 

n  jnstice'a  conit  on  a  commtoaion 8885 

inrors 88S6 

witncBees S8S7 

fees  in  jootice's  court  to  be  paid  beforehand 8388 

**  bv  whom  to  be  paid 8829 

<tnitnal  Hrayinffttpon  nlgtiway  /  action  or  meeial  proceeding  relative  (o  .8060-8116 

Braokiyn  Jueticee  ;  proviHone  epecially  relating  to...., 8116-818S 

miacelianeoue  provieianB  ctppUcable  to  Jveticee^  courts. 8184-8166 

mode  of  application  of  general  and  special  proylsione 8184 

genera]  requisites  of  mandates 8185 

raward  to  constable  forbidden 8186 

)Qfltioe  or  constable  not  to  bny  claim,  eto 8187 

penalty 8188 

Tio?atton  of  preceding  sections  a  defente  to  action 8189 

docKet-book  to  be  kept  by  justice ;  entries  therein 8140, 8141 

Index  to  docket-book. 81 48 

pa^rstobeiiled 8148 

deposit  of  books  and  paperc  with  town  or  city  clerk 8144 

certificate  i  n  docket-book  deposited C146 

town  or  ci  v  clerk  to  deouind  booko,  ctCo  upon  death,  etc.,  of  Jnsdco. 814C 

deliyeiy  ;  how  compelled 8147 

entries  to  bo  evidence 8148 

Jn^itice  to  famish  ocpleo  of  papers 8149 

transfer  of  action  when  Instfce  a  term  expires,  etc 8160 

id. ;  when  Jaatlcc  is  a  witness 0161 

proceedings  npon  transfer 8169 

penal^  for  not  paying  over  money 8158 

^ciion  on  judgment  m  justice 8154 

Id. ;  proof  of  judcment,  etc 2165 

ocatlon  of  mandate  by  private  person 816C 

constable  to  execute  mandates  in  person 8157 

Bheriil  to  act  where  execution  of  mandate  ia  rc::]c:cd ^..    0158 

luBTicis'  CovjiTS  OF  Albamt  JlKD  TftOT 8S97-8214,  8S88-8::26 

"  next  of  kin,"  defined  with  reference  to  chapter  on  surrogates*  courts ....  8514 
KiNOB  CoxrKTT— 

See  also  Bbookltn. 

proceeding  commenced  before  Judge  in,  may  be  continued  before  anothor. .  96 

none  bat  attorneys  to  practice 68 

clerks  and  court  attendants  in,  when  not  to  act  ao  referees,  rcoeiver;;  and 

commissioners 90 

criers ;  county  jndg^»  except '  1  Klngc,  to  appoint 91 

hiterpreter  94, 860 

court  aitendants CS 

Jail  liberties. 145 

stenographer  for  supreme  court 854 

"            county  C3art  and  court  of  cessions 860 

city  court  n'  New  York,  subposn Cj  may  be  served 9t*j 

trialloroM  11C>.1169 

how  lory  formed  in.  If  Inoufflcient  number  of  jurors  attend 1171»  1178 

Sublioadmlntstrator  how  appoint«)d;  duties m«*»..  2660 
ee  Trial  Jubobs  im  Knos  Ooumty. 
Lacbbs— 

dtamlsial  of  action  for  failure  to  .serve  summons  on  necessary  party.  •••  831 

id.;fordelay  and  neglect  to    prooeed „««  832 

See  also  Dblax; 
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when  may  be  Joined  as  defendanlln  ejectnent ••..«..     0 

See  SuMXABT  FBoonmuiea. 
Law— 

wheniflsaeof,  uIms • • M 

Laws— 

bow  proTed  genenlly M 

."  of  foreign  state .•..•....•      M 

Law  Sohools— 

exemptions  in  favor  of  gradnatea  of  certain ••....       9 

Lbasbhold  Profbrtt— 

wben  iocladed  in  **  real  property  " • UB 

■ale  of  docedenfb  peroonal  property  for ■•..•••.  STIT 

payment  by  executor  and  aoministrator SSa 

Setition  to  compel  payment;  bearing;  decree. ••••....•...  gTfl 

ecree  for  payment  on  giTing  seonxity • •••..  STB 

to  onknown  persona  paid  to  state  ;  bow  obtainable tT€ 

unclaimed  legacies  payi^ble  to  county  treasurer tffm 

oompelliDg  testamentary  trufltee  to  pay aSCM 


execution  against  property  in  bands  of Id 

wben  may  sue  executor  or  administrator  for  disMbntive  sbare 189 

guardian  ad  Utemin  sncb  action ;  wben  to  execute  bond Ifltf 

cr^tor*8  action  against  debtor's  next  of  kin,  legatee,  beir  or  derisee. .  1887-180 
proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim 7r. r..r.. a7i7-fnf 

Lbsiblatubb— 

member  of  not  compelled  to  act  as  Justice  of  peace. fM? 

LantjMAcr  of  Ckildbvn— 

in  action  to  annul  marriage. 1?49 

in4ivoTce ITS 

LiTTSBS  OF  AOlinnSTBATIOH-^ 

dedned  with  reference  to  cbapter  on  surrogates*  courts tSU 

requidtes £5SB 

bow  far  evidence  of  antbority. 8591 

priority  among  dilTerent  letters 

time  bow  reckoned  upon  sucoeasive  letter^ 

oath  of  administrator  before  issue  of  letters 

contents  and  effect  of  decree  revoking .—....  .9008,  ttM 

power  to  appoint  successor  upon  revocation WK 

with  wlU  annexed S648-iMB 

who  entitled  to  letters  of  administration 96M 

persons  incompetent  to  receive  letters •• ffQ 

application  for  letters 

citation:  proceedings  upon  return  tbereof 

administrator's  bond 

wben  county  treasurer  to  be  ex-offlcio  public  adalniatimtor S686 

county  treasurer's  bond;  letters  of  administration  and  proceedings 

thereon JJj 

oonnty  treasurer's  authority;  wben  superseded » ••••..•.    S8n 

temporary  administration. .• «^   jS? 

revocation  of  letters W8*-»» 

8eealso  Ancillabt  Lsttsbs. 

LsmERS  OF  QUABDIAHBHIP—  ^ 

requisites g" 

bow  far  evidence  of  authority 2J} 

oath  of  guardian  before  issue  of  letters -^  Jj; 

contents  and  efTect  of  decree  revokinir '«*»»  3J» 

Sower  to  sppoint  successor  upon  revocation Wj 
ee  also  Anoiluibt  Lbttbra.  ^^ 

LvrrBBs  Patbnt  ;  Aotiom  to  Vacatb oS 

Lbttbrs  Rooatobt •" 

LBtTXBB  TBSTAXBNTABT—  ^^ 

requisites   £J 

how  far  evidence  of  antbority J^ 

priority  among  different  letters 22 

.  tinys  how  reckoned  upon  enccessive  letters ^g 

oath  of  executor  before  issue  of  letters • -vr  2! 

contents  and  effect  of  decree  revoking ■»"»  JJJJ 

power  to  appoint  successor  upon  revocation 2|B 

personsfnoompetenttoserveas  executors -••   MU 

supplementary  letters •• Ml 

«vMAntn*«  nnf.  n*fn*H  In  lAttAra  nnk  in  ant. ^^* 
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ciioiM  to  grantlnff;  how   mftd« 9680 

••  ■unonw  to  inquire  into 3687 

If'wben  required ., 8688 


inclatlon  by  ezecator S680 

er ;  selection  of  ezecator  nnder 9640 

objections  to  ezecntor  so  selected 9641 

mtor  falling  to  qualify  or  renounce 8848 

annexed 8648 

*^           renunciation  or  excluBion  of  pereone  haTiog  prior  right 8644 

**          bond  of  executor  or  adminiBtrator 8646 

xuition  of  letters 9684-8608 

also  Ahoiuulbt  Lkttbbs. 

ler  attachment ;  how  made 6tf 

>n  personal  property ,  when  eupenseded  b  y  appeal ! ! '. !    181 1 

>pert7  exempt  from  levy  and  Bale  nnder  execution 1889-14iM 

»  qf  exeeunon  tmonper$onalproperiv  ;  levy  upon  and  aais  qf  pergonal 

property;  rights  qftndemnUors  ofakerig 1405-1428 

«,  reden^Hon  and  eowveyanoe  qf  real  property  ;  righU  and  HabUJHte  of 

pereons  interested l48(>-1478 

7  nnder  execution  in  justices*  courts 80^ 

ladings  in 685 

len  actual  malice  to  be  proved  in 1907,1908 

RT  SOCIBTT— 

empted  from  certain  TVOTisions  relatire  to  corporations '.    1804 

ov  Attohksy  T7POM  Oaum  or  Acmov,  nro 66 

OF  JimoMKNT  ox  Rbal  PropertT 1960-1980 

UPON  Chattbl;  fort'closnre  of 1787-1741 

;  MXGRAHICB',  FoBXOixwuna  OF 3398-8419 

UPON  VusKLS,  FoBXOLosuax  or 3A-iU-3Ml 

•TBNANT —  

roceedings  to  disooTsr  death  of ••••.. 88QI-8S10 

rATIOir  OV  ACTIOM— 

tUoniforreeovervofrealproperti^ 86M76 

rhen  the  people  will  not  sue 8i98 

ction  bv  grantee  from  the  state 888 

ction  after  annulling  letters  patent 864 

eizin  within  twentyyears.  when  necessary,  etc 866^  868 

iction  after  enny 867 

KMBeseion,  when  presumed  ^  occupation  presumed  to  be  nnder  legal  title. .  888 

idTerse  possession  nnder  written  instrument  or  judgment 860 

d ;  what  constirates  it 870 

d;  under  claim  of  title  not  written 871 

A ;  what  conBtltntes  It 87S 

id. :  relation  of  landlord  and  tenant  as  affecting 878 

right  not  affected  by  descent  cast 874 

certain  dltabllities  excluded  from  time  to  commence  action 876 

aoHont  other  than/or  the  recovery  of  real  property 878-907 

when  Batisfactlon  of  jodsment  presumed 876 

effect  of  retom  of  execution 877 

how  presumption  raised 878 

limitation  of  action  to  redeem  fromamortgage 879 

other  periods  of  limitation 880 

within  twenty  years 881 

within  Biz  years 888 

within  three  years 888 

within  two  years 884 

within  one  year 886 

when  cauEe  of  action  accrues  on  a  current  account 886 

action  for  penalty,  etc.,  by  any  perBon  whowiUsue 887 

actions  not  before  provided  for 888 

actions  by  the  people  Bubiect  to  the  same  limitations 889 

action  against  a  non-resident,  upon  a  demand  barred  by  the  law  of  his 

residence 890 

when  person  liable,  etc.,  dies  without  the  state 891 

caiue  of  action  accruing  between  the  death  of  a  testator  or  intestate,  and 

the  grant  of  letters 898 

no  limitation  of  action  on  bank  notes,  etc 898 

action  aniDBt  directors,  etc.,  of  banks 894 

aeknowKdgment  or  new  promise  must  be  in  writing 896 

exceptions,  M  to  persons  under  disabilities 896 
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pnMnont  gtnfraUy  aippHcabU 

whoB  actioD  deemed  to  De  commenced HB 

attempt  to  commence  action  in  a  court  of  record WB 

Id. ;  in  a  oonrt  not  of  record 40t 

exception,  when  defendant  is  withont  the  etate 401 

id. ;  when  a  person  entitled,  etc.,  dies  before  limitation  expires. 4K 

id. ;  when  a  person  liable,  etc.,  dies  within  the  state 401 

In  soitB  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted ^ . .  im 

proTision  where  judgment  baa  been  reversed 40B 

stay  by  injnnction^  etc. ;  to  be  deducted 4DI 

certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc 407 

disability  must  exist  when  right  accrues 401 

If  several  disabilities,  no  limitation  until  all  removed 4n 

provision  when  the  action  cannot  be  maintained  without  a  demand 4M 

Id. ;  in  case  of  eubmiesion  to  arbitration ill 

Id. ;  whenactionlsdiscontinued,  etc.,  after  answer 4B 

how  objection  taken,  under  this  chapter 41S 

cases  to  which  chapter  applies , 414 

mode  of  computing  perioas  of  limitation 415 

limitations  upon  new  trials  in  ejectment 1580-139 

dower;  when  action  for  may  be  brought ISOO 

of  action  against  executor  or  administrator  upon  rejected  claim 18B 

action  by  people  to  recover  misappropriated  public  propert v,  etc tK% 

when  certiorari  to  review  determination  of   inferior  tribunal  must  be 

granted  and  served 8125,8191 

effect  of,  upon  claim  of  executor  or  administrator  against  decedent. .....  tf9L 

Liquors^ 

not  to  be  sold  in  or  about  court-houses IB 

certain,  n :  t  allowed  prisoner  committed  under  dvil  process 11\  m 

sale  of  m  jails 128-130 

Ln  Pbndxns— 

foreclosure  of  mortgage ;  when  to  be  filed  in lOU 

when  to  be  filed;  requisites  generally 1670 

effect  of 1071 

recording  and  indexing 1<R1 

ddPendant  mav  file  on  setting  up  counterclaim IIBS 

cancellation;  how  and  when  allowed. liOSS 

Letinoston  County— 

stenographer  for  county  court M 

Lost  Papkbs— 

how  supplied 

Lost  Will— 

proof  of,  inaction  to  establish  will 

how  proved,  on  application  for  prolMte. 

LUHAOT— 

defined 

LUHATIO— 

defined • 

arrest  and  discharge  therefrom 664 

when  oral  or  open  commission  not  to  issue  in  case  of  committee  of ..._    806 

liUKATIC  ;  ApPOIMTXINT  of  COMiriTTSB,  POWXBS  AND  DUTXKS 8S9(MB«4 

LuNATio  ;  8aln,bto,  of  Rial  Pbopbbtt  of SSISHMM 

Kaintnnance • « 7y-9V 

Bee  Attorn  BTS. 
Valpracticx— 

attorney  euilty  of  may  be  suspended 07 

laNDAMus;  Wiirr  of— 

reference  of  cause  where  writ  has  been  Issued fV 

kindsofwrlt;  how  sltemative  writ  granted 8087 

when  writ  granted  at  special  term 8008 

id. ;  at  general  term  of  supreme  court 8000 

when  peremptory  mandamus  to  issue  in  first  instance aOTO 

alternative  wri t ;  how  served 8071 

writ;  how  returnable 80?t 

return  or  demurrer  to  firstwrlt 8078 

,                          return;  how  made 8074 

motion  to -set  aside  writ 8076 

•QDtAits  of  atteroativo  writ;  dOQitiror  thereto.  •••••... «itf*** 8011 
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form  ind  concento  of  return 'iOn 

farther  returu  cnnnot.  be  compelied ;  demnrrer  to  retnro WJ% 

iaaueof  fact;  when  it  arises....- 9070 

application  of  certain  provisions  of  chai'ter  f  ixth  relating  to  pleadings S'<(lO 

service  of  notice  of  fiiiug  return  and  demurrer SOA 

■ab^eqnent  proceedings  the  same  as  in  an  action 8088 

issue  of  fact;  how  triable 9078 

Id.;  where  triable 9064 

lasne  of  law  upon  mandamus  by  appellate  divlaf  on;  how  and  wheretriable  2086 

coflU 9086 

appeals 9087 

when  relator  to  recoTer  damages 90S8 

stay  of  proceedings;  enlargement  of  time 90kj9 

fine  in  certain  cases SODO 

See  also  Stats  Writs  CiEMXRAUiT. 

Mamdatxs  :  ExicunoM  or,  QnrBKAXLT— 

definition  of  mandate SMS 

sheriil  to  furnish  certain  minute IflO 

copy  of  process,  etc.«  to  be  delivered  when  served 101 

sheriff  to  execute  process,  etc.;  may  return  by  mail 109 

penalty  for  neglect  in  special  proceedings 108 

shflriS  may  summon  the  power  of  the  county  to  overcome  resistance 104 

names  of  resistere  to  be  ceitlfled 105 

punishment  for  refusing  to  assist 106 

Svemor  may  order  out  military 107 

a!  of  claim  of  title  by  third  person  to  property  seised  by  sheriff 108 

expenses,  how  paid 100 

See  also  ConoMaB. 
Hamdatss  Aoaihst  thi  PnsoN— 

bow  executed 11&-171 

Bee  Pbisonxb,  Jadu 

MaMDATSS  nf  JUBTICBS^  COTJBTS— 

requisites 8186 

private  per»on  may  be  designated  to  serve ...    8166 

summons;  service  of 8678^9886 

Mariks  Casvb— 

Jurisdiction  of  city  court  in 817 

ar«e8tisin  **  8177-S187 

Kabixs  Coubt  op  thx  Citt  or  Nkw  Tobk— 
Bee  Cmr  Coubt  or  thx  Citt  or  Maw  Yobk. 

Vabbxagx— 

abatement  may  be  ordered  in  consequence  of,  unless  proper  party  brou|^t 

in TBI 

See  hJKKUiMEKT  or  Mabblaox  ;  I>ivobcb  ;  Mabbixd  Woman  :  Sxpaba- 

TION. 
HaBUAOX  CVRTinGATX-- 

when  evidence  098 

Habrixd  WoMAir-^ 

suits  by  and  against 490 

judgment  for  or  against,  may  be  rendered  and  enforced  as  If  she  were 

single 1908 

may  confers  judgment 1878 

homentead  of ;  when  exempt  from  levy  and  sale  under  execution 1800 

may  release  right  of  dower  in  partition  1571 

when  deemed  a  resident  in  divorce  and  pcparatlon  1768 

who  to  be  cited  on  application  to  appoint  guardian  of • ....    9894 

distribution  of  decadents  estate 373< 

exemption  in  favor  of  widow  and  children  out  of  deceased's  estate 9718 

'•  "  '*     proceedings  for  neglect  to  set  apart 37Stf 

See  also  Woman. 

Matbimoniai.  Actions — 

annullmentof  marriage 1749-17S5 

divorce 1796-1761 

feparation 1769-1767 

provisions  applicable  to  two  or  more  of  above 1768-1774 

Matob's  Coubt  or  Hudson  8106-8909 

civil  iurlsdiction  prescribed    8106 

oertam  pending  actiona  transferred  io  supreme  court 8107 

id.;  certain  papers  to  be  transmitted  to  county  clerll S106 

power  of  supreme  court  in  such  transferred  action ...• 8100 

proceedings  la  CM6  of  Judge*!  disamu^ ••«, ••  9S0O 
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Xatob^s  Covbt  or  UxTDoov—eonHnued, 

subpcenafl.  lervlce  of ., 

effect  of  tiUe  Umit«d 

Mbasubbof  Daxaokb , ••••....    1901 

MaoBAXics*  L:b»8— 

real  property,  proceedings  for  eDforcement  of  mechanics'  Hens  on. . 

parpoeea  of  Utle:  dellnitiona , 

enforoeinent  of  a  mecbanic'B  lien  on  reel  property 

*'  "  "    under  contnuit  for  e  pablio  improY 

ment. U» 

action  in  a  court  of  record ;  consolidation 9m 

parties  to  an  action  in  a  court  of  record 

equities  of  lienorH  to  be  determined 

action  in  a  court  not  of  record 

when  personal  serTice  cannot  be  made 34tf 

proceedings  on  return  of  summons ;  judgment  by  default 84  f 

issue, how  tried 3«6T 

executions 3WS 

appeals  from  J  udgments  in  courts  not  of  record MM 

transcripts  of  Judgments"      "  '*         *•     9419 

costs  amt  disbursements 3411 

Judgment  in  case  of  fiiilure  to  establish  lien 3413 

offerto  payintocourt S41S 

Jtreference  over  contractors S4I4 

ndgment  may  direct  deliyery  of  property  in  lieu  of  money 8419 

Jndgmen t  for  deficiency 3416 

dieoharge  of  mechanic's  lien  by  order  of  court SflT 

judgments  in  actions  to  foreclose  liens  on  account  of  public  Improre- 

menu 8*18 

Judgments  In  actions  to  foreclose  liens  on  property  of  railroad  corpova- 

tions 3411 

Vessels,  proceedings  to  enforce  Hens  on 3430-9441 

proceedings  to  enforce  lieu  son 3490-3411 

liens  onyessels,  how  enforced .••..• 3411 

warrant,  application  for SIM 

"        undertakiDg  ta accompany..... 34S 

"        executioa  thereof 340 

orderto  show  cause;  contents;  serrice 343S 

notice  of  service  to  be  published  and  served 94tH 

proceeulogs  upon  return  of  order  to  show  cause 343$ 

order  of  sale SiX 

sale  and  proceeds 3437 

notice  off  the  distribution  of  the  proceeds  of  sale 3438 

liens  for  which  no  warrants  are  issued 3433 

contested  clxlms 3430 

trial  of  issues  and  appeal 3491 

distribution  of  proceeds 3431 

psyment  of  uncontested  claims 3433 

distrlbutton  of  surplus '. 3194 

application  for  a  discharge  of  warrant 3491 

nndertakiuR  to  accompany  application  for  discharge SiSt 

discharge  of  warrant 849T 

action  on  undertaking 3438 

costs  of  proceedings .  3431 

sheriff  must  return  warrant 3440 

discharge  of  lien  before  issue  of  warant 3.41 
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INDEX.  iTiii-a 

ciTil  and  eriminal  pro0ecationB  not  melted 1800 

MXLITABT— 

when  may  be  ordered  oat  to  a{>ei8t  Bherifl  to  serve  proceie,  etc 107 

pay,  rewards,  etc.,  exempt  from  levy  and  sale  under  execntion 1898 

MlUTABT  OFFICIB8-- 

in  New  York  county  to  certify  to  commiaeioner  of  Jnrora,  persons  capable 

of  performing  military  duty 1068 

MiKTJTBS— 

wtien  Bten6grapher*8  minutes  may  be  treated  as  minutes  of  Judge 1007 

MiSAPPROPBIATBD  PUBUC  PbOPBRTY  ;  ACTION  3T  PKOFLS  TO  KBCOYJIK. .  .  .1908-1970 

MiSKomB— 

respecting  name  of  corporation  in  action  by  or  against 1778 

in  action  against  stockbolders,  etc 1818 

not  avaiialMe  in  actions  by  or  against  unlncoiporated  association 1921 

MiSTAKXS— 

defects  cured  by  verdict,  etc.,  and  by  Judgment 721 

such  defects  to  be  supplied 788 

amendments  by  the  court ;  disregarding  immaterial  errors,  etc 7<8 

relief  againeit  omissions,  etc ;  amendments  to  conf or  Ji  proceedings iH 

returns  oy  officers,  etc 785 

papers  lost  or  witiibeld ;  how  supplied 798 

oraerof  court ;  when  necessary  to  amend 737 

disregarding  defects  in  affidavits 126 

certain  bonds,  etc.,  when  sufficient 789 

amending  defects  in  bonds,  etc 780 

MlTIQATINa  CmCUllSTANCKS— 

pleading,  in  action  for  a  wrong 686 

MONLT— 

instrument  for  payment  of  ;  how  pleaded fiSi 

jury  toassessdamages  in  action  to  recover 1188 

may  be  levied  upon  under  execution 1410 

instruments  for  payment  of ;  bow  levied  upon  under  an  execQUon 1411 

"                      **            how  pleaded  in  justices*  courts 9941 

Momrr  Collected — 

failure  of  Justice  of  peace  to  pay  over  penalty  for. 8168 

MoHET  Paid  into  Court— 

party  bringing  money  into  court  is  discharged 748 

general  rolee  may  regulate  this  subject 744 

money  to  be  paid  to  county  treasurer,  and  securities  taken  In  his 

name / 746 

funds ;  where  and  how  deposited  or  invested 746 

powers  of  supreme  court  as  to  transfer,  etc.,  to  and  investment  by  guard- 
ian, etc 747 

id. ;  when  othgr  courts  have  like  power 748 

powers  of  certain  offlcerrt  toaching  securities,  etc 749 

provision  relating  to  death,  removal,  etc.,  of  officer 780 

authority  for  payment  of  money  by  bonk  or  trust  company 761 

GOimty  treasurer ;  how  to  keep  accounts 7ft8 

*'              to  report  annually  to  court 761 

**             liroviBions  as  to,  applicrble  to  chamberlain  InKew  York  764 

**               when  to  be  ex-offloio  publio  administrator 2665 

«               bond 2666 

"               authority  of ;  when  superseded 2667 

**               powers  and  proceedings  of 2668 

**               payments  bv  into  State  treasury 2668 

disposition  of  in  surrogate  s  court 8587 

failure  of  justice  of  peace  to  pay  over ;  penalty 8153 

bow  money  disposed  of  in  city  court  of  J>Iew  York 8164 

ICONKOX  County— 

jailliberttes 145 

stenographer  for  county  court 861 

MORTOAOE— 

of  infant,  or  incompetent*s  lands gjjS-8864 

foreclosure  of,  by  advertisement 8887-84C9 

"  by  action 1688-1087 

MoBTOAGX  or  Decedent's  Real  Property  vor  Debts  and  Fuvebal  Bx- 

PENSEs 2749-8801 

ICOETGAOEB— 

cannot  maintain  ijoctmflnt ••• • 140t 
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INDEX.  lix 

order  deOned. « •......,. 7W 

motioii    "     , 78g 

motioDB  in  snpreme  court ;  whereto  be  heard 709 

"        NewYorkdty 770 

In  ftbeencerof  jndge^  motioii  may  be  transferred  to  another  judge 771 

what  jndflee  may  malse  orders  ont  of  court,  without  notice 779, 778 

review  or  order  made  by  another  judge 774 

when  stay  of  proceeding  not  to  exceed  twenty  days 775 

subsequent  application  for  order,  after  denial,  etc. ,  of  prior  application ....  778 

id.;  as  to  application  for  judgment 777 

penalty  for  ▼lolatinff  last  two  sections 778 

costs  of  a  motion ;  now  collected 779 

notice  of  motion  to  be  elffht  days 780 

deposition  or  aifldaylt  to  M  used  upon , 8H5 

fornewtrlai 999-1007 

time  for  service  of  notices  of  In  city  court  of  New  York 8161 

references  in  city  court  of  Mew  York  of  questions  arising  on  motions 8172 

JEUNIOXFAL  COBPORATIONS— 

security  onappeal  by  1814 

exempted  from  certain  general  proyisions  relative  to  corporations 1804 

tax-payers  action  to  prevent  waste,  etc 1996-1931 

actions  by  or  against  officers 19^6-1931 

execution ;  when  not  to  issue  against  officer 1981 

security ;  when  dispensed  within  action  on  behalf  of 1G90 

HXJNICIPAL  OFFICBBS— 

actions  by  or  against 1986-1981 

execution  ;  when  not  to  issue v:si 

MuinoipAi.  Court  or  thx  Gitt  or  BuvrAiiO— 

not  ft  court  of  record 8 

MuMiGiPAii  OocTBT  or  THE  CiTT  or  N«w  YoBX 3216.  uote. 

MUMICIPAI<  COUBT  or  ROCHKSTBR 8»  8226,  S227 

MuxioiFAi.  CouBT  or  Sybaoubb  (established  by  L.  1892,  o.  342)— 

a  court  not  of  record 8 

MuTn.ATxi>  BnooBDs— 

of  superior  city  court  may  be  copied S83 

Samx- 

sult  In  the  name  of  another,  when  prohibited 1900 

treble  and  other  damaffes .^ 1901 

MaMB  or  IHDXVIDUAL  OB  WBFOBATIOB;   PBOOBBOmOS  TO  CHANOB 3410-2418 

petition  by  individual 2410 

«*            corporation ;..  2411 

•«            contents    2412 

*'           notice  of  presentation — 2413 

order 2414 

when  change  to  take  effect 2415 

substitution  of  new  name  in  pending  action  or  proceeding 2416 

reports  by  clerks  to  State  officers 2417 

Hatubalization— 

city  court  has  no  power  to  naturalize  aliens 818 

fees  of  clerk  upon 8808 

N».  EXBAT— 

writ  of ,  abolished , 648 

KceuosNCE  ;  Action  fob  Dbath  bt 1908-1905 

by.  whom  maintainable*  ..^, , 1908 

for  whose  benefit. .,,,., 1908 

amoont  of  recovery 1904 

"next  of  kin"  defined 1W5 

Nbootiablb  Papbb— 

levy  upon,  under  attachment 648 

certificate  of  notary  as  .tp  protest*  etc. 928-985 

how  levied  imon  under  an  execation 141 1 

action  upon  lost  note  or  bill 1917 

**  **  "      by  or  against  the  people 191S 

Kbwspafbb— 

when  necessary  to  prove  actual  malice  In  libel  suit 1907, 1908 

Kbw  Tbial—  — 

motion  for. 999-1007 

Bee  also  Tbial. 

for  failure  of  judge  to  file  decision  within  time 1010 

judgment  upon  motion  for,  at  general  term 1827 

•ppeal  from  final  judgment  after  affirmance  of  interlocutory  judgment,  or 
genial  0^  new  trial...,,..., ., 1386 
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be  mDEX. 

IXnw  Tsujj—eonHnued.  Bacmm 

appeal  to  general  term  from  final  Jadgment,  after  aiBrmance  of  interloca- 

tory  jadgment,  or  denial  of  new  trial 

when  and  by  whom  grantable  in  anrrogates*  courts     

**  "  appeal  from  order  made  on  such  motion 

*•  **  costs  of  appeal 

Nsw  Trials  in  Ejectmimt IfiflS-lSV 

N«w  ToBK  City— 

proceeding  commenced  before  Judge  in,  may  be  conttnued  before  another. .       II 

]^e  for  holding  court  in ;  how  changed 4! 

exemptions  in  favor  of  graduates  of  university  of S 

none  out  attorneys  to  practice  in  courts  ot (S 

clerks  and  court  attenaants  when  not  to  act  as  referees,  receiyers  or  com- 
missioners  • 10 

court  attendantsin 91 

isil  in IflD 

Jail  liberties  for Ifi 

designation  of  another  jail  in  certain  case^ 185-144 

stenographers  for  extra  terms  of  supreme  court  in tSi 

Id. ;  for  oyer  and  terminer 

mandates  of  city  court  of  New  York  which  may  be  executed  out  of  the 

dty 

certain  provisions  relating  to  county  treasurers  applicable  to  chamberlain  in      751 

motions  in rw 

preferences  of  action  where  city  or  board  thereof  is  party TU 

service  of  papers  in 801 

trial  jurors  in,  qualifications,  selection  and  drawing 1079-1  US 

struck  and  foreignjury  in 1068-lon 

how  jury  formed  if  insufficient  number  attend 1 171 ,  im 


district  courts  of .^ 8^07- 

Munlcpal  Court  of  the  City  of  New  Tork .8216.  note. 

provisions  Of  code  resDociinfi'.  not  to  affect  unrepealed  special  statates.  . .    8SI1 

NSW  TOBX  XiAW  BOHOOI^* 

exemptions  to  graduates  of , SB 

HbxtofKw— 

defined  as  to  actions  relating  to  decedent's  estate 18:9 

•*  for  death  by  negligence 1906 

**  with  reference  to  chapter  on  surrogates*  courts tf  14 

creditor's  action  against  debtor's  next  of  kin,  etc 1887-18aO 

NOH-RaSlDBNT— 

who  deemed  in  dty  court  of  New  York 8M0 

NOHSUIT— 

plaintiff  cannot  Fubmit  to  after  jury  retires llff 

when  judgment  of  does  not  prevent  new  action £90 

KoHsurriN  Ji'sncBS^  Courts 'ami 

Notary  Public— 

certificate  of  as  to  protest,  etc. 
See  also  Nbootiabub  Paper. 

KoTB  OF  Issue— 

of  passed  cause • 7BB 

practice  respecting J77 

when  to  be  filed  in  city  court  of  New  Tork 810 

reqnisitesof  "  ••        8181 

KOTICB — 

served  wi  th  summons 419, 

affidavit  of  service  of ;  when  e^dence 

NOTICB  OF  APPKAIi— > 

regulated 1800-1808 

in  justices' courts,  and  service  thereof 8048-8018 

NoTicc  OF  Motion— 

to  be  eight  days ..•• 780 

See  Motions. 

HOTIOB  OF  RB>nfTRT— 

In  ejectment ,,.. 1808 

KoTica  OF  Sals— 

of  real  property  under  execution :  howgiven 1481 

descripiion  of  property  in 1486 

penalty  for  irreeufarity  In  sale 1488 

in  actions  affecting  real  estate ••  .         ..  1878 

adveitiaing ■..*.'.**.''.**.'.**.*/.'.'. V.. .'..'.'.'„.  1878 

AOTZOI  OF  SAU  UHDSB  EZXCXTTIOIT  DT  JUSTIOXS'  OOI7BT8.. 
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INDEX.  M 

HvnoE  (OF  Tklajt^  nomnra 

practice  respectins • ••••••• • 977 

time  to  eeire  in  cuy  court  of  New  York Sldl 

J          requisiteeof             "                      "'        S16^ 

as  need  in  respect  to  Becaring  attendance  of  Jnron ;  defined. •  8848 

Now— 

to  wliat  the  term  refers 8848 

,  Nuisance— 

action  for 1860-1668 

Oaths  and  AjrpiBMATioNs— 

'           before  whom  oaths  and  affidavits  may  be  taken 642 

id. ;  in  special  cases 848 

id. ;  without  the  State 844 

general  mode  of  swearing. 645 

*           when  kissing  the  gospels  dispensed  with 846 

when  affirmation  to  be  made 847 

other  modes  of  Bwea ri ng 848 

swearing  persons  not  Christians 849 

court  may  examine  witnesses 8M) 

swearing  falsely  in  any  form,  perjury 8B1 

fees  for  administering  oaths '. 8998 

**     certain  oaths  u>  public  officers  to  be  without  charge. 8989 

'                  **     administering  to  other  public  officers 8S89 

Justices  of  city  court  of  Xew  York  may  administer  oaths 888 

I           of  jurors  in  justices'  courts,  oaihs,  in  particular  cases 2998 

"  witness 8000 

**  constable 8000 

**  executors,  administrators  and  guardians  before  Issuance  of  letters 8604 

^    Oath  of  Office— 

^           attorneys  to  take ,.....•• • 60 

'      '>FFBB— 

'            to  liquidate  damages  conditionally , 786 

'           effect  of  refusal 787 

defendant's  offer  of  judgment 788 

plaintiff's  offer  of  iudgment  In  case  of  counterclaim 780 

offer  to  be  subfciibed  and  verified 740 

Officbrs  of  Cori'oration— 

suits  against  for  misconduct,  etc 1781 

proceedings  to  enforce  individual  liabilities  of  hi  caaes  of  ineolTent  corpor- 
ations   1706 

removal  of  to  be  by  ilnal  Judgment 1811 

OvFiciAL  Bonds  ;  Action  bt  Private  Persons  upon 1880-1803 

application  for  le  i ve  to  sue  sheriff's  bond  ;  proof  required 1680 

order  granting  leave ;  action  thereupon. 1881 

successive  acuous 1888 

indorsement  upon  ex(  cution 1888 

collection  of  execution  ;  when  a  defense  to  subsequent  action 1884 

when  claimants  entitled  to  ratable  distribution 1886 

action  upon  surrogate's  bond 1886 

**         county  treasurer's  bond 1887 

"         official  bonds  of  other  officers. 1888 

"         under  the  last  th I  ee  sections,  regatated. 1880 

receivers,  etc.,  deemed  public  officers 1890 

demand  of  money  ;  when  necessary  before  application 1801 

application  may  be  made  ex  parte 1882 

action  upon  bond  of  executor,  administrator  or  testamentary  tmstee  upon 

return  of  execution S607 

'            Buccesaor  may  prosecute  bond 9608 

action  on  bond  when  no  successor  appointed 9600 

Omibbions ••..,.791-780 

See  Amendments,  Mistakes. 
Okondaga  County. 

Jail  liberties  for 145 

Ofbn  Commission ....•••• 884,807 

Opinions- 

judges  of  court  of  appeals  to  deliver  to  state  reporter .'.  210 

wiien  verdict  may  be  taken  subject  to  opinion  of  court 1185 

OBAL  COJPIUSIOH  GSNBBALLT.... 808 
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(hui*  Gonmnoir  n  JuBnom*  Ooumt ., 

Obakgb  Oountt— 

stenognpher  for  tapttmt  and  coontj  oonit  of , 
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term  ts  aped  In  code  refers  to  an  order  made  !n  a  cItII  aptloB  or  apocfal 

proceedlni; 

who  may  make  In  connty  courts..... SI 

eractice  reepecUng  orders 787-^73 
ee  Motions. 

publication  of.  In  actions  bronght  for  coUectlTO  benefit  of  creditors 79 

order  appealed  from  to  be  entered «    SM 

**  compelling entiT ....     laoi 

what  judgment  or  order  may  be  rendered  on  appeid.... 1817-lM 

mode  of  enforcing  affirmed  or  modified  judgments  and  orders 1819,  Itt 

appeal  from  on  aiq>eal  to  i»apreme  court  from  inferior  court iSd 

in  whai  cases  appeal  from  to  genertd  term  authorized 1S4I 

appeals  in  cpecial  procewdings 1865-Ufi 

in  surrogates' coarta defined OB 

**  enforcement CiSI 

**  costs SKif 

**  practice  respectiog  decrees  and  orders  in .8650-SSfil 

OSDIHAlfCnS^ 

of  cities  and  Tillages ;  how  proved ••• ....•     911 

OSieiNAL  BXTRIBS— 

copiesof ;  when  evidence ••.•...      M 

**  how  to  be  verified • 931 

OSWBOO— 

recorder*s  court  of SIS^-OOI 

OWNSR— 

term  defined  as  used  in  eondflmnation  law aad 

Papkr-?— 

when  court  may  order  to  be  destroyed t1 

sorrice  of,  generally 79^908 

discovery  of  books  t  id 808-601 

8eea1fioMANDATB8;  Skrvick. 

written  instrument  may  be  partly  written  or  printed.  .•••••••••••••••••••••    884 

Pafebs  AMD  Books  of  Public  orriat — 

demand  for  by  pirbllo  officer;  how  enforced •••. MTU 

pABTITIOir,  AOnOH  TOB ••  .UM-JW 

when  a  preferred  canse 791 

wnenmay  ebrough.... • •  ISS 

Id.;  oyremaindermLi....... laai 

id.;  bv  an  infant 1584 

guardiian  ad  litem ;  hov  appointed ^ 1685 

security 1588 

when  heir  may  maintain  action  for  partition  of  devised  property ifia7 

who  must  be  parties 1S38 

who  may  be  made  parties 1589  ' 

id.;  as  to  persons  having  liens 1610 

provision,  where  a  party  la  unknown  summons  served  by  publication,  etc., 

whattostate 1611 

complaint  to  state  interests  of  parties 19IS 

answer.    Title  of  parties  maybetricd 1541 

issues  of  fuct  triable  by  jnrv    • 15i4 

when  title  to  be  ascertained  by  tbecourt ^ 1645 

interlocutorv  judgment 1641 

partial  partitioo;  whenmade 1547 

shares  may  be  set  oflin  common • 1648 

appointment  of  commissioners •  1649 

commissioners  to  beswom,  etc • 1560 

id.;  when  to  make  partition 1551 

partition ;  how  maae  1568 

provision  where  there  is  a  particular  estate •  1969 

report  of  commissioners • 1554 

fees  and  expenses J5Bft 

confirming  o^  setting  aside  report J6Bfi 

flna)  judgment  on  report.    Effect  thereof ...•  USf 

judgment  must  direct  delivery  of  possession ••...•..•#......  1BG8 

oosts ;  how  awarded.    Id. ;  against  unknown  puttee : .#  ' 

•ale  of  property ;  when  directed ••  .••• 

tolnqnireaf  to  creditore • •••• 


J 
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IKDE2C  j:^ 

M.^.  duty  vf  rex*eree ..«  ••••«•*•••••••...• M^^ 

mooeyvo  be  paid  into  court 13^ 

„«^  application  for  tfioaey 36J4 

payment  of  iacoL^bnuu'ee j5^ 

lorfB  other  puties  not  to  bb  delayed , jsog 

sale  of  dower  interest j«(j7 

pnrcbaBor  to  hold  the  pro(Ktrty  free  thOTefrom ICfig 

,....^'  sroBS  sam  to  be  paid  to  01  ii«  vested  for  tenant  in  dower,  etc 1509 

Intereetaof  owneraof  fatnreestateetobe  protected 15.0 

BO,..  married  woman  may  release  btr  interest 1571 

unknown  owners , 1572 

sale }  terms  of  credit  thereapon 1578 

credit :  how  eecnred ]5;4 

.2  separate  securities , 1B75 

report  of  sale ,  1570 

final  Judgment ;  effectthcreof 15«7 

i  Id. ;  effect  tbereof  apon  incambrancers 1578 

coi«ls  and  expenses ;  bowpaid 1529 

distribution  of  proceeds 15  0 

shares  of  infants » 1681 

'3  '^'i  of  unknowQ  and  absent  owners 1j84 

id.;  of  tenants  ^f  particular  estates 15s8 

court  hiayreqnire  security  to  refund , 1584 

security  to  be  talcen  in  name  of  county  treasurer 1^86 

action  thereupon...^ 1595 

compensation  to  equalize  partition. 1557 

proceedings  on  dea''  oi  piarties 1588 

jl  rentif  etc.,  may  ^  adjusted l.:89 

partition  by  guardian,  of  infant,  committee  of  lunatic,  etc 15^0 

"       contents  of  petition 1531 

**       court  may  authorize  partition irw 

effect  of  releace* I593 

'i  when  the  state  is  interested 1594 

i  exemulifiedcopy^f  Judgment  may  be  recorded 1595 

partition  in  action  t'or  waste 1650-1658 

**       taxes,  assessments,  etc.,  to  be  paid  out  cf  proceeds  of  sale 1878 

'  Judgment  to  be  entered  In  county  where  land  pitnated 1677 

fees  of  surveyors  and  couunissiooens  in  partition 8299 

jl         Fabtnbr— 

of  judge ;  when  not  to  practice  before  him  as  attorney,  etc    49-50 

,„:  application  by  partner  to  dischaige  attachment 698,  694 

*'  to  release  property  from  levy  under  execution 141S 

••  undertaking  to  be  given 1414 

**  "  when  inures  to  other  judgment  creditors  1116 

**  where  attachment  has  also  been  levied 1416 

application  by  partner,  how  partner^s  interest  sold  ;  rights,  etc.,  of  pur- 
chaser    1417 

when  partner  not  sued  remains  liable   1946 

continuance  of  bnsir  ess  during  partnership  accounting 1947 

See  also  Jonrx  Dsbtobs. 

5  defined 8838 

:•  partus  ffeneraliy 446-458 

>  who  may  be  joined  as  plaintiffs..... 446 

>  id.;  asdefendants 447 

^  parties  nnitiNl  in  interest,  wben  to  be  joined ;  when  one  or  more  may  sue  or 

'^  defend  for  the  whole 448 

ft  trustee  of  express  trust,  etc.,  may  sue  without  person  beneficially  in^ 

$  terested 449 

jf  wben  married  woman  is  a  party 450 

I  when  defendant  or  his  name  is  uii known       451 

t  when  court  to  decide  controversy,  or  to  order  other  pvties  to  be  brought 

(  in 4S9 

I  snpplemental  summons...... 468 

I  parti€9  twerally  liable 454-467 

I  persons  liable  for  the  same  demand  may  be  sued  together. 454 

defendant  so  pued  may  apply  for  any  relief   ..•• 466 

froceediogsio  action  against  defendants  09Y«nU]/]labl9i,.,,tvv,.M»»«.»t«  4W 
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fair  QTDEX 

PASTT— MWlOlltMtL  „  ^, 

appttoation  of  article  1o  defendants  jointly  liable. 457 

ptiiU8pros€<n*iUiffafUtd^0ndinff<upoorpenont 466^<G7 

who  may  petition,  ror  leaye  to  proeecate  as  a  poor  peiaoiu 4S8 

contents  of  petition. 489 

when  and  how  leave  granted 401 

not  lifible  for  coBtB  and  fees 451 

when  leave  may  be  annoUed 468 

when  defendant  may  petition  to  defend  as  apoorperson 468 

contents  of  petition 464 

proceedings  thereon 465 

i^peal,  when  party  proeecntes  or  defends  as  a  poor  person. 466 

costs  In  favor  of  pet!''  >ner • 407 

infant  pla^tUf 8  and  uifrndanis 468-477 

jndge  not  to silin  case  where  he  is  a  party 46 

may  prosecute  or  defend  in  person  or  oy  attorney • S5 

proceedings  on  death  or  disability  of  party 765-766 

when  cannot  be  examined  as  a  witness 8S9 

evidence  of  partj  since  deceased 890 

party's  evidence  may  b  J  rebntted 888 

deposition  of  before  trial  or  In  pending  action 870-878 

jadgmentinay  be  for  or  against  any  party • 1904 

moUons  by  to  vacate  Jadgment ....4888-1286 

particular  actioji*^ 

partition > 1888-1641 

parties  defendant  in  ejectment IB08 

"  dower 16B7-ISB8 

**  foreclosure  of  mortgage 1687 

**  nuisance 1661 

■tockholders  may  be  made  parties  defendant  in  action  to  dissolve  €orp«> 

ation 1790 

sn  It  In  the  name  of  another,  when  prohibited 1900 

treble  and  other  damages 1901 

pABTT  nr  Iktbbbst^ 

to  sne 449 

suit  in  the  name  of  another,  when  prohibited 1900 

treble  and  other  damages 1901 

Passed  Causes 794,706 

Patent— 

foreign,  when  can  be  read  In  evidence 9B6 

Patent  ;  Action  to  Yaoate  Lbttbbb 1967-1960 

Paufeb»— 

parties  prosecuting  and  defending  as  poor  persons 468-467 

Patkent  iKTo  Court— 

party  brineins;  money  into  court  is  discharged 748 

general  rules  may  regulate  concerning  payment  into  court 744 

money  to  be  paid  to  coanty  treasurer,  and  securities  taken  in  his  name ....     745 

funds  ?  where  and  how  deposited  or  iuvested 746 

power  of  supreme  court  as  to  transfer,  etc,  to  and  Inves^tmentby  gnaidian, 

etc * 747 

when  other  courts  have  like  power 748 

powoB  f  certain  officers,  touching  securitieB,  etc 749 

provlslDnsrelatingtodeath,  removal,  etc.,  of  officer 7S0 

authority  for  payment  of  money  by  bank  or  trust  company 761 

how  coanty  treasurer  tu  keel  hisaccounts TBS 

county  treasurer  to  rv  ort  annually  to  the  court TS^ 

f  hese  proviE  ions  applicable  in  New  Tcrk  to  the  chamberlain 754 

Bee  also  Monet  Paid  into  Coitbt. 

Penal  Bonds— 

acU ons  . . pon 1 915 

Penalty;  Action  rr  Private  Pbbson fob 1896-1898,  196M968 

by  person  sped.  Uy  aggrieved 38B6 

by  common  informer 1891 

id.;  service  or  summons 1805 

Id. ;  when  not  b&rred  by  a  collusive  recovery 18B6 

indorsement  upon  Eummons 1887 

when  part  of  a  penalty  may  be  recovered 1896 

challenging  trial  jurors  In  actions  to  recover ^ ,    1179 

when  action  to  recover  must  be  commenced 887 
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mflltaiy  paj,  nwuds,  ete.,  exempt  from  lefj  and  sala  uidar  eocMiitton...   ]M 


nteferenceof  certain  actioDB  br 786-791 

bo  secnrity  necesaary  on  appeaiby 1B18 

aecority:  when  dispenaea  with  m  actions  by  or  in  behalf  of 1900 

a«  defendant  in  partition 16M 

whatactionatobelnnameof 196i 

coetsaninflt 1065 

execution 1985 

ffaoPLn  ;  AonoMB  IN  Bbbalf  ov 11M8-1990 

action  aoainit  the  naorper  of  an  office  or  flranehiae 1948-1966 

»'    tovacate  letters  patent 1967-1960 

action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  recognisance  . .  1961-1966 
aoUon,  certain  Mtions  foaoded  upon  Uie  epoliation  or  other  mlaappropri- 

ation  of  public  property 1960-1976 

action  to  recover  property  escheated,  or  forfeited  for  treason 1977-1968 

action  miscellaneous  proTisions  relating  to  actions,  etc.,  in  behalf  of  the 

people 196M80O 

Pboflk-:  Spboial  PaooaaDiMoa  Imstitutsd  bt  Statv  Wbit 1991-2148 

promions  applicable  to  two  or  more  state  writs 1991-8007 

writ  of  habeaa  corpus  to  bring  up  a  person  to  testify 9006-9014 

'*  "  and  certiorari  to  inquire  into  cause  of  detention  9015-8066 

V    mandamus 9007-8090 

**     prohibition 9091-8101 

M    aaaesament  of  damafses 9106-8110 

'*    certiorari  to  xevtew  determination  of  inferior  tribunal 9190-9148 

pBBiaHJLBLn  PROPUTT— 

See  Attaobxxnt. 


what  constitutes §61 

when  committed  in  New  York  county  with  reference  to  Jury  duty ImB 

executor  or  administrator  not  personally  liable  in  damages  for  false  plead- 

lug ...ti.«..t.»., .«».§• .•!••••  •••«••••    1881 

PanPETUATiOK  or  TnTmoNT— 
See  DapoaiTfON. 


term  defined  as  used  in  condemnation  law 8868 

PMBSON  iMTIRaeTICD-^ 

defined  with  reference  to  chapter  on  surrogates*  courts. •.....•    9514 

See  Party  ih  Ihtuust. 

PiBSOMALTT— 

testamentary  disposition  of ,  by  what  law  gOTemed 9004 

Pbbsohal  Claxx-^ 

noticeof  no  personal  claim  serred  with  aummons ;  effect... • 498 

^lafe??^^^- 3M3 

deposition  in  actions  for. ^«,      872 

order  for  pUlntJlTs  examination  in  acttona  for. 878 

PUSOMAL  PbopSBTT-> 

defined  generally 8848 

^'  with  reference  to  chapter  on  aurrogatea*  courts 9514 

property  defined 8848 

lien  of  an  executfon  upon  personal  property :  levy  upon  and  sale  of  under 

execution,  rights  o^  indemnitors  or  sheriff 1405-1489 

PBSTIUEIVCI— 

'  designation  of  place  for  holding  court  during.. 40^ 

designation  of  another  jaii  in  case  of ..,..• 186 

FiTiT  JunoB— 

defined 880 

See  Tbull  JuBOB. 
pnnJum— 

defined 3313 

PtftSIOAL  EXAKIVATICnf— 

order  for  plaintiff's  in  action  for  personal  injuries • 873 

PtfTSIClAHS — 

. -not  to  disclose    professional  information 884 

testiinony  of  In  action  foi:  perAonal  injuries;  when  may  be  tsken  before 

referee t....  886 

faiae  certificate  by.  to  help  j  aror  in  New  York  county  evade  duty 1190 

id.;  aato&inge  county... •. 1161 

PlacbovTbxal 989-991 

See  also  Bbkotai.;  Tbzai. 


I  defined  genert"—  a ■»..  —  ■■«, ■    ••..»••— ••«^,^^»,—.—^»» 
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leflned  genenlly  for  pnxpoief  of  ccndemiunon  kir 
See  Pabtt. 

TX*AXSTirw'B  ATTOBKBT^ 

aathorlty  of  to  bring  eJ«etmeDt •••••••• ••••• lfi]S>lB!5 

FLBADoras— 

application  and  effect  of  chapter #,.•••••. •••  S18 

IMeadiasB  to  be  liberally  constraed «••.••• Uf 

d. ;  to  be  eubacr!bed  ;  when  to  be  Mnred 

when  defendant  to  aerye  copy  answer  on  co-defendant. 

alleffation  not  denied ;  when  to  be  deemed  trae 

Yerincation,  when  reanired «...  .. 

*'  constmction  of 

**  hQW  and  by  whom  made • ..•. 

••         formof  amdavit , 

**         when  may  be  confined  to  coonteididina.. •  M7 

**          remedy  for  defective;  or  want  of •••  68t 

**          when  defendant  most  verify  answer  to  chai^  of  fnuid 889 

private  statute;  how  p.eaded .•»..  080 

accoaot;  1  }^  pleaded.    Bill  of  particulars. 691 

Jndzmeiits;  howpleaded  , • 6Bi 

cooditions  pndcedent ;  how  plttkded SBI 

instroment  for  payment  of  money;  how  pleaded.... •• 6M 

pleadings  in  libel  and  slander ••••••• 6K 

pleading  mitigating  circomatances,  in  action  fora  wrong. • 6M 

frivolous  pleaolngs  ;  how  disposed  of •....^  MT 

sham  defenses  to  be  stricken  out 

material  variances ;  how  provided  for. 

Immaterial  variances 

what  to  be  deeme  J  a  failure  of  proof... ^.J.^..J,^^.J \ •••  Btt 

amendmentsof  course ••...•  64t 

amended  pleading  to  be  served;  answer  tiiereto 54S 

supplemental  pleadings M4 

scandalous  and  irrelevant  matter  may  be  ordered  strickaii  oat t. •••  MS 

indefinite  and  uncertain  allegations 546 

extension  of  time  to  serve 780-78S 

pleadings  and  summons  to  be  filed •••• • ••.••• M 

pleadingg  in  particular  actions, 

ejectment 1498-lBll 

Sartltion ^ Iftit,  IBtt 

ower , , ,,.,, 16M 

foreclosure  of  mortgage MW 

replevin 1710-17K 

divorce , ,,.. ••••• 17W 

separation 17iS4,17W 

by  oritfainat  corporations 1775 

*^         executors  and  administrators 1814 

**          false  pleading  by  ezecutoxt  and  adminlftraton  .•« IWl 

PLBADIKOB  IH  JUBTIOKS^  COUBTS Oft«l_«0M 

I^LSADINOS  nC  SURBOOATBS*  COURTS— 

where  written  required , 

Terification,  etc 

Poor  Pbrsoms^ 


parties  prosecuting  and  defending  as.  •••• ••••••••••••••••••••••«••. 

POSSBSSION— 

judgment  may  direct  dellveiT  of  real  property  ••••• • S878 

'*  penalty  f or  disobedienca »•••    167t 

PosTHtmoiTS  Child— 

action  by,  against  legatees,  ete.,  to reooTcr  its ahaie  of  tettatar*ipfoper^.    IM 
Power — 


selection  of  executor  under ...•.......,••...•...•••- 

o'  'ection  to  person  BO  selected , £641 

PEirBRXNOBS— 

or   r  or,  amonr  executions •••••• ••••••••••••••IttS-ItfB 

rmartxaxD  akd  lj«rBBRSD  Causbb-- 

appeal  involving  title  to  pabllo  office •••.•••*•••••••••••••••••«•      9St 

preference  of  certain  actions  by  tba  people  ...*...•.• • •«•  "  "^ 

Id.:     £  criminal  actions •••••••...•••..••••••••••••••••.• 

k^- ,  amonirciTil  actions ,. •,#••.••••♦•••• 
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PkKVBBBBD  JJTO  DnvRRBi)  CAVsmB—cofUlnued*  Bwcmom 

when  an  order  Is  Decese.  it •••••• 798 

wbea  cause  paraed,  ho*   i  laced  npon  the  calendar 794 

noteof  issue  to  state  tiae  when  jMused 795 

PSXHTUt — 

wheo  aflldaTlt  of  publication  may  be  read  in  evidence 936 

fees M17 

written  instmment  may  be  partly  written  or  printed 8843 

Pbibonbh— 

how  kept 110 

term  of  imprisonment HI 

support  of 112 

charges  prohibited 118,114 

rates  of  charges  for  lodging,  etc 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

priHoner,  how  conveyed  to  jail  through  another  coimty 118 

offlceror  prisoner  not  liable  to  arrest 119 

See  also  iTkiL. 

service  of  papers  on 128-1 80 

deposition  or •■ b77 

See  also  Convict  ;  Dibcbaros  ;  Jail  Libsbties. 

Pbitilxos--  ,  ^  „  ,      , 

juror;  when  not  to  be  questioned  for  verdict  rendered 1198 

officers,  Etxkbolders,  etc. ,  not  privileged  from  testifying  respecting  cor- 
poration, etc IWVS 

witness  to  wil  i  not  disqualified  from  testifying  respecting  execution 8644 

PBITILSeSD  ComiUNICATIOWS  — 

evidence  respecting • 883-836 

PBOBATE— 

revocation  of  probate 2647-«658 

PBOBATS  or  HliBttHiP 2654- 96S0 

heirs,  etc.,  may  apply  to  establish  heirship 9664 

citation :  appearance  of  persons  Interested 96S6 

what  facts  to  be  ascertained ;  decree  thereupon S6o6 

decree  to  be  recorded ;  effect  thereof 9667 

petition  to  vacate  or  modify 9668 

Id. ;  whengranted. 9869 

PBOBATB  OF  W  ILLS 261 1-9646 

what  wills  may  be  proved;  change  of  residence  not  to  affect  validity. ....  9611 

persons  incompetent  to  serve  as  executors 9612 

supplementary  letters:  executor  not  named  In  letters  not  to  act;  power 

of  executor  before  letters  of  administration  with  the  will  annexed. .  3613 

Who  may  propound  will 9614 

who  to  be  cited  thereupon 9615 

contents  of  citation 9616 

persons  not  cited  mav  appear 9617 

witnesses  to  be  examlnea;  proof  required 9618 

absent,  etc.,  witncisea  to  be  accounted  for 9619 

proof  of  handwriting 9690 

proof  of  lost  or  destroyed  w  ill 9691 

probate  not  allowed,  unless  surrogate  sacisfled,  etc 9692 

will ;  when  sufflcientlv  proved 2628 

▼alidity  and  construction  of  testamentary  provisions 9624 

nrrogate^s  declBion  on  probate 9626 

I               probate ;  how  far  conclusive  as  to  personalty 9696 

Id. ;  as  to  realty 9tJ27 

I               when  purchaser  from  heir  protected  notwithstanding  a  devise 2638 

wUl  certified,  or  record  thereof ,  may  be  read  in  evidence ......  9629 

I               Yeoording  wills  proved  elsewhere  i\ithin  the  state 2680 

I  records  or  certain  wills  beret  of  ora  proved  ;  how  far  evidence. 9681,  l%89 

Id. :  as  to  wills  of  real  property 965:8 

I                indexaadfees 8684 

wills  to  be  returned  after  probate , 9636 

I               When  letters  testamen I ary  may  be  issued. 9686 

r              anrrogste  to  inquire  into  objections.... ...• 2687 

I                iMod ;  when  required , .,„, 9688 

1               renunciation ;  retraction  thereof , , 9688 

I             •slocti<»>o'u^6socatorQoderApower,Mftf»tf«*tt.itfftf*f*tffttttt 1640 
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PMnun  Of  WoLB— «0fiAnued.  saonon 

objeetion  to  such  a  pers  n ;  how  taken,  etc .' liSti 

execator  failing  to  qualify  or  renounce ;  how  excluded ,...,    9M< 

letters  of  adminifltra lion  with  will  annexed 8818 

id.;  rennnciaticn  or  exclusion  of  persons  having  prior  light 8614 

executor  or  adm.nfFt-ntor  to  qaallf  j 8M5 

effect  of  certrdn  provlsiona  limited S646 

actions  to  determine  y.-illdlty  of  probate ....  *2653tf 

See  also  Rkvocation  of  Pbouatk. 

Pbo'tb^B" 

See  MANDATie :  Bxeoutiono?.  

PBOCBSB  IN  SUBBOGATBS*  CoUBTd SS15-8587 

See  Citations. 

pBOHiBiTioN  ;  Writ  of 8CQ1-S103 

kinds  or  writ ;  how  granted SmQl 

when  writ  granted  at  special  term XOtt 

by  theappellate  dIvlBibn  of  the  supreme  court t093 

altematlye  writ  must  issnelirst;  itscontents 2094 

id.;  when  returnable  ;  how  served 9095 

absolute  writ  issues  unless  return  made 20B8 

lecal  objections,  how  taken  ;  moi  ion  to  quash  or  set  aside  writ 2097 

return  by  partv ;  proceedings  when  he  adopts  judge's  return 2098 

Sroceedings  after  rctam  ;  trial  by  Jury 2098 

nal  order ;  costs 2100 

appeals 2101 

stay  of  proceedings  ;  enlargement  of  time ; 2102 

§  reference  of  cause  where  writ  has  beenissned.... 792 
ee  also  State  Writs  Gxnbrallt. 

Proxiss— 

totakeaction  out  of  statute  ef  limitations 896 

pROMissoRT  Note— 

cannot  be  acknowl3dged  and  thereupon  read  in  evidence 967 

In  action  a^inst  corporation  on,  no  order  to  extend  time  unless,  etc. 1778 

action  upon  lost  note  or  bin 1917 

**                     I7  or  against  the  people. 1918 

See  also  Nbgotiablb  ImTBiTiiBiiT. 

Fbooi"— 

See  BviDBNoa. 

T»oopofWill— 

on  application  for  probate • ...2618-909 

in  evidence 2689-2688 

FmOPERTT-' 

defined  generally 8818 

for  purposes  of  appointing  receiver 713 

injury  to  property  defined 8818 

deposit  by  order  of  court 717 

when  sheriff.may  take  and  convey,  etc 718 

**real  property"  defined  with  reference  to  chapter  on  sunogateB*  courts. ....  2514 

id.;  asto  "  inheritance''  and  **  personal  property" 8514 

■  Fhofkhti  Bxrmpt  fbox  Lxvt  Ain>  Balb  undrr  BzECUnoir. . .•  • 1889-1404 

Sea  ExBouTioN  Aoaikst  PBOFxmrr. 

PROFCBTT  ExCMPr  TO  WiDOW  AKO  0HI1J>BKM  OUT  OF  DRCEASSD'S  SsIATK.....     2713 

proceedings  for  neglect  to  set  apart • 9TM 

Provisional  RRnnDiRS— 

arrest 648-001 

injunction 60i-^80 

attachmeut 636-718 

receiver 718-716 

deposit,  delivery  or  conveyance  of  pn)perty 717-718 

aneBL  injunction  and  attachment ;  when  not  granted  together. ... 719 

defendant  interposing  counterclaim  entitled  to  same  provisional  remedies 

aspIaimiS 7S0 

F0BLICAT1ON— 

service  of  summons  by 


time  for  publication  of  legal  notices  :  how  computed 787 

affidavit  of,  when  may  be  read  i n  evidence •     988 

application  for  Judgment  In  service  by • . . ..    196 

**         when  attachment  to  be  shown  on  1817 

Of  citation,  notice,  etc. ,  in  surrogates'  courts ;  how  made. 8586 

additional  publication;  whenrequlred :uJ6 

service  of  summons  by  in  city  court  of  New  York. 8166, 8179 

where  publisher  in  county  refuses  to  publish. 8898, 8i84 

fees  of  publLehera.. ...   8817 
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RliXi  Pbopsrtt— ^^fi^inuetf. 

wur..  iidw  execution  not  lo  be  enforced  against.  ■•*....••• 14K 

aciion  to  recover 1496-1581 

See  EjBCTXBNT. 

actiou  to  compel  oetermlnation  of  claim  to 1688-1650 

judgment  may  award  pobaeeaion  ;  penalty  for  diaobedienoe 1675 

jndgment affecting,  to  be  entered  in  conntr  wheres  tnaied 1GV7 

aalea  of  in  actiona  affecting,  how  made  and  conducted. 1678 

**  noticeof  aale 1G78 

**  practiceupon      1679-1664 

**  pnrchaaera  rights i-jKS 

special  proceeding  to  recoyer,  not  to  be  taken  except  ha  anthoriaed,  etc 1688 

of  deceaent ;  when  not  bound  by  judgment  again^st  executor  or  admin- 

latraior    1888 

effect  of  application  to  sell  in  creditor's  action  against  debtor's  next  of  kin, 

etc 1845 

action  to  cetablbh  will  relative  to 1866 

debtor's  interest  in  land  contract ;  how  reached  in  judgment  cn^tor^s 

action 1874 

summary  proceedings  to  recover  possession  of. 2281-SS8K 

pzoceedmgs  fur  the  dlspoBition  Of  real  proper^  of  infant,  lunatic  or  habit- 
ual drunkard 2345-9864 

additional  allowance  on  sale  of  decedent^s  in  surrogate's  court 8668 

purchaser  from  heir  when  protected  against  devise 8686 

control  over  bv  temporary  ad  minlBtraior 9675 

teStamentury  aI$<poBUion  of  ;  by  what  law  governed. 980^ 

sale  of  deredont  8  real  property  for  debts  and  funeral  expensea 2749-SBQl 

answer  of  title  to  real  property  in  justices'  courts 9851-8068 

id.;  in  district  courts  or  the  city  or  New  York  and  in  justices'  courts  of  Al- 

banyandTroy  ..   8919 

fees  of  referees  upon  sales  of  real  property 8487 

{>roceedinfi:8  for  the  condemnation  of. 8857-3884 
d  ;  for  saleof  corporate  real  property 8890-8897 

Beai.  Pbopbrtt,  Actions  RxLATmo  To— 

ejectment 1496-1581 

Sortition 1682-1686 
ower 106-1685 

foreclosure 1696-1687 

compel  ling  determination  of  claim  to  real  property lCa8-lG60 

waste 1GM-*166e 

nnisaiice      1080-1663 

miecellaneous  actions 1064-1680 

provisions  generally  applicable  to  actions  relating  to  real  property 1670-1688 

Beosiyers— 

clerks  and  court  attendants ;  when  not  to  act  as. . . , 80 

when  appoin  ted 718 

notice  of  application 714 

security 7l5 

real  property;  when  may  hold Tli 

action  upon  bond  of. 1889 

rate  of  commissions  allowed 8890 

in  particular  castes— 

as  successor  of  surviyinff  executor 186J 

Indgment  creditor's  acUons 1877 

In  supplementary  proceedings 9#64-9f71 

'*  may  sue  in  justices' courts 98Cj 

corporations J810 

**  in  action  for  dissolution  of 1788, 1<«^ 

**  in  proceedings  for  Voluntary  diesolution 04S9 

RxcoomzAKCB  ;  Actiok  upos  Pobfbitbd 1061-19M 

.BbCOBD — 

courts  of,  enumerated 9 

courts  not  of  record  enumerated 8 

BtcoRDe — 

subpoenas  to  produce ;....     886 

copies  of  public ;  when  evidence 988 

of  foreign  court  " 96(^964 

BxooRDisR'    Courts  or  TJtioa  and  Osweqo 8196-8901 

BXCORDIXJ—  _ 

of  f     ign  wAIa;  anthentlcation  and  proof  of  same ..,98tlB|9704 

BtCOYBBT   F  BXAL  PbOPBBTY— 

action  for U86-U8I 

Sea  BjBcnfxHT. 
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,  of  real  ptaptatf  from  m\e  under  execation •• 144D1478 

fram  warrant  to  diapoeaeea  In  aummaiy  proceedings S857-idK0 

RXDDKDAirT  MaTTSB^ 

may  be  stricken  oat  of  pleadings 645 

I  ItS-£VTBY— 

•                 notice  of  In  ejectment » 1506 

derks  and  conrt  attendants ;  when  net  to  act  as fiO 

id.;  in  surrogates'  courts f611 

motion  for  new  hearing ;  after  trial  of  speciiic  questions  by 1001 

qnaliiications  of 1034 

not  allowed  to  purchase  at  sale  of  real  property It79 

contempt  before ft.73 

fees  of  generally 82&i6 

**    in  surrogates' courts fihCA 

*'    on  sales  of  real  property 8S97 


tsstlmony  of  physician  in  action  for  personal  Injuries  may  be  taken  by. .  836 
It  trial  by  jury  waived,  action  must  be  tried  by  the  oomi  unless  reference 

trial  by  Jury ;  how  walVed.  ...*. 1009 

dec'sion  upon  trial  by  the  court;  when  to  be  illed ;  conseqwenoe  oi  failure. . .  1010 

reference  by  couBcnt ;  when  and  how  made 1011 

qualiflcation  of  the  last  section 10  S 

eompulpory  reference  for  trial  oi  issues ;  in  what  ca^es  it  may  be  made. ...  101 S 

proceedings  where  the  reference  is  for  trial  of  part  of  the  Icsues 1014 

compoleorT  reference  upon  questions  Incidentally  arising 1015 

referee  to  be  sworn 1016 

Witnesses  may  be  subpcenaed. 1017 

general  powers  of  a  referee  upon  a  trial 10l8 

referee's  report ;  when  to  be  made,  consequence  of  failure 1010 

report  defiaed .' 8&43 

doable  or  other  increased  damages 1020 

decision  of  court  or  report  of  referee,  upon  trial  of  demurrer IdSl 

id. ;  upon  trial  of  the  whole  issue  of  fact 1089 

part  44  may  require  court  or  referee  to  determine  particular  questions 1028 

qnaliiications  of  a  referee 1024 

seTr    I  lef^r^     nay  be  appointed 1085 

proecedln'-^  rcguiated  where  tu**'?  are  several  referees 1i>96 

judgment.  ..r  reference  of  specific    ueeti'^n  of  fact 12^ 

**        upon  trial  by  referee  of  whMe  issue  of  fact 12*^ 

iuterioc.«to.,-  reference  or  judgment ;  how  reviewed 1939 

In  •  arrc^at: .» courts 2646 

"k :k  in,  \.'hc ..  not  to  act  as  referee 26 1 1 

of  .^uestionp  arising  on  motions  in  city  court  of  Kew  York 8178 

BxaisvBBs^ 

K.J 8806 

**   C'>  be  tJLed  on  demand...^ 2iU7 

7jC  :  Zv::*:^  Wbxts  GvmeRAixT  and  under  the  various  state  writs. 
BiLioiov:.  J^xn.  a  tivNs — 

^zisiuyi^jC  .'oo:   certain  provlslona  relative  to  corporationa 1801 

w!iwii  *nr.y  [)-.  io!^ed  as  defendant  In  ejectment 1608 

vhft .  ma;:'  !>rip-  wcMon  for  partition 15.8 

iiolding  '^ . .  A-  y    rosscssion  of  real  estate  ;  action  against 1654 

^/h& . :  >ay  maintain  action  for  Injury  done  estate 16^5 

B:«]IABBIAOV^ 

after  divorce  for  adultery 1761 

Ik;iiiTi.'iTus— 

of  Court  of  appeals 194 

RB2IOVAL— 

of  wic  :utor,  administrator,  or  guardian  for  failure  to  give  new  bond 2699 

of  .urcti^  z  for  faiture  to  give  new  t)ond 2601 

of  tejtii  icn'-r;-  trustee 2817 

appoL  tmenl  ci  Buccessw  8818 

BC.«JSi  l^BTtO/.TIOM. 
KiMOTAL  OF  Awi.MONfr^ 

to  sapremeooort  of  action  pending  in  superior  city  court 968 
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Hbxotax*  ov  Acnmm— tfonHnved. 

to  SDpeiior  city  courts  from  saprane  ooDrt •...•.••••      S?4 

to  mpreme  court  of  action  pending  in  city  court  of  New  York St 

from  connty  court  to  rapreme  court. gtt  aa 

consolidation  after  removal  to  snpreme  court 8U 

from  mayor's  court  of  Hudson  and  recorder's  court  of  Utica  and  Oawego 

to  supreme  court 1197-S19i 

id.:  to  county  court 880t 

to  court  of  common  pleas  from  district  courts SSM 

BmovAL  OF  Action  nv  Jusnoas'  CouBra^ 

.  on  expiration  of  justices' term SI50 

when  j  u  uice  a  neceesanr  witness 8151 

proceedlni^  upon  transfer ^ SlBi 

RvMsaaL^aR  County— 

Jaillibertiee  for 145 

RlNT— 

ejectment  for  non-payment  of lBOi-1810 

aajustment  of  among  parties  in  partition iflSB 

apportionment  by  executor  and  administrator.  ••• 9T! 

Bbnunciation— 

by  executor 

exclusion  of  executor  failing  to  renounce  or  qualify 

BiPLJiynr  Gbnxrallt— 

chattel,  defined .' 8849 

Joinder  of  action  with  others tP99 

when  replevin  cannot  be  maintained 1690 

id. ;  after  jadffment  against  the  plaintiil 1681 

id. ;  by  an  ass^ee 1689 

Jurisdiction,  etc.,  when  replcTin  precedes  summons 1686 

plaintiff  may  require  sheriff  to  replevy 1681 

affidavit  therefor,  before  commencement  of  action 1686 

id. ;  after  commencement  of  action 1696 

Id. ;  where  several  chattels  are  to  be  replevied 1697 

provision  where  a  part  only  is  replevied 1608 

pUiniifl^s  undertaki  ng  for  reple^n 16B6 

now  chattel  to  be  replevied i;08 

id.:  how  taken  fk^m  a  nnilling,  etc 1781 

replevied  chattel ;  how  kept,  ere If8i 

when  defendant  may  except  to  sureties ;  proceedin j^  thereupon 1706 

when  defendant  may  reclaim  chattel ;  proceedings  thereupon 1704 

sureties;  when  and  howto  Ju8tify 1706 

when  and  to  whom  shenflf  must  deliver  chattel ITW 

])enalty  for  wrong  delivery  by  sheriff 1707 

undertaking;  to  whom  delivered 1706 

claim  of  title  by  third  person  ;  proceedings  thereupon 1700 

action  against  sheriff  upon  such  claim 1710 

indemnity  to  sheriff  against  such  action. 1711 

when  agent,  etc. .  may  make  affidavit  for  replevin  or  return 1713 

second  and  subsequent  replevin ;  proceedings  thereupon 171S 

replevin  where  orcfer  of  arrest  has  oeen  granted. 1714 

return,  etc.  by  sheriff }7i5 

id. :  how  compelled 17]6 

replevin  papers  to  be  made  part  of  Judgment-roll,  etc 1717 

action  not  affected  by  failure  to  replevy 1718 

when  and  how  plaintiff  may  abandon  his  claim  as  to  part 1719 

title ;  how  stated  in  pleading 1780 

taking,  etc.:  how  stated  in  complaint 1781 

damages,  wnen  chattel  injured,  etc,  by  defendant 179B 

answerof  title  in  thiid  person 119 

answer  that  property  was  distrained  doing  damage 17M 

defondaut  may  aemand  Judgment  for  return ,. .. .  1785 

verdict,  etc  ,  what  to  state 1786 

substitute  in  ccruiin  cases  for  finding  as  to  Talue • 1737 

verdict,  etc.,  f  jr  part  of  several  chattels  ;  judgment  thereupon 178S 

damages  ho  v  ascertained  on  default. 1789 

final  judgment ;  docketing  the  same 17^ 

execution  ;  contents  thereof 137^1781 

id ;  sheriff's  power  to  take  chattel 17K 

action  on  undertaking ;  when  maintainable 1781 

sheriff's  return  evidence  therein.,., 1781 
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ialiU7»  ttc, no  defense .*••• •••••«• • 1786 

abatement  and  TeviYal  of  action « •• 17M> 

BsFLiTiir  m  JuBTiovfl*  CotrsTfl 9910-9V83 

when  action  for  a  chattel  may  be  bro-j^Ut. 1019 

plaintiflmaypiocareteplerL.;  uffldayi' r*^-^  undertaking 99S0 

requislti  n. S921 

id.-  h'-w execated.    Service.' ■ommona, etc 90tt 

retnra  of  cons,  .ble SB  % 

defenda  :  may  except  to  anretlea ;  ^roceerlng^  thereon .£9M 

f'.efendant  may     claim  chattel ;  proceedings  thereon £025 

jnstiflcatl  nof  nretit.  S0S6 

when  and  tc  \.bom  constable  mnst  c'''^1iTer  chattel 8097 

penalty fcr wronff delivery  byconstable 8928 

claim  of  title  by  tohrd  person S929 

defendant  may  demani  Judgment  f( ;  retam 0V8O 

proceedingB  in  the  action;  action  npoi  undertaking 0081 

proceedings  when  sninmons  not  peroonally  served 0080 

when  action  not  affected br  failure  to  replevy 0083 

docketing  transcript  of  judgroeu^  for  c.  Attel 8010 

execution  on  judgment  for  chattc lOOS 

Bkplkvin  is  District  Coubtb  or  Nxw  Yobt.  akd  Jubtioxs'  Coubts  or  Al- 
B\NT  Ain>TBOT ftnO^OSll 


defendant  may  demur  to 408 

wtiat lo contain 514 

Judgment  upon  failure  to  replr 516 

when  court  may  require  a  reply 516 

plaintiff  may  8  tf  rth  several  avoidances  in 517 

•   See  also  pLXADiKaa. 

Bbport— 

defined 0848 

of  referee,  within  what  time  to  be  made 1010 

**        upon  demurrer,  what  to  state 1001 

**        upon  trial  of  the  whole  Issue  of  fact 1020 

See  RsnEBEEB  an<l  RfsFKRSNCEs. 

in  ejectment  for  non-payment  of  rent 1007 

Bbpobts  or  Garbs — 

of  court  of  appeals 900-016 

of  supreme  ecu rt 220,  246,  260 

of  foreign  couils  ;  presumptive  evidence  of  foreign  common  law 040 

Bbqucsts— 

forflndings;  on  trial  by  court  or  referee 1080 

Sxs  Adjxtdicata— 

when  judgment  dismissing  complaint  does  not  prevent  new  action 1JK)0 

RX:IDEMT-- 

where  to  attend  on  taking  of  deposition 886 

who  deemed  in  city  court  of  New  York 8160 

Id. ;  for  purpo^^s  of  jury  duty  in  New  York  county lOSO 

married  womau  ;  when  deemed  a  resident  in  divorce  and  separatinu 1768 

Bbsiokation— 

by  testamentary  trustee 8814 

removal  of. 8817 

appointment  of  successor 8818 

Bbbolutions^  .           ^                .  «»« 

of  state  legislature;  how  proved 932 

of  cities  and  villages ;  how  proved 041 

Rbst!txtt-oh— 

when  awarded  on  appeal 1888 

Retaxatiob  or  Costs 8064 

Bbtubms — 

amendment  of 786 

in  replevin,  when  to  be  filed  by  sheriff 1715 

compelling 1716 

Bbvbbsionbr— 

when  may  be  joined  as  defendant  in  ejectment 1S08 

when  may  maintain  action  for  ir jury  done  estate 1666 

action  hj,  after  tenant's  default  in  ejectment  or  dower 1680 

Bbtxbw  ;  WBTP  or— 

known  as  certlortzl • 1001 
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filTOOincnr  OV  LBTTSBi  OF  OTTAJIDUVBHIP  ...«««. .iioi. ••••••«. ..•«... 

for  failoie  to  give  new  bond 

contents  and  effect  of  decree  reroking 

power  to  appoint  snccee:  ~t  npon  relocation 

socceflBor  maj    prosecute   oClclal   bond  of  partj  whose   letters   hare 
been  revoked 

KlYOOAtlOH  OF  LbTTBBS  TEBTAHaKTZOT  AlTD  LSTTXBS  OF  ADIOHISTBATIOS 


for  failure  to  give  new  bond , 

reyocation  of  lettere  "pon  proof  of  will  or  revocation  of  probate,  etc.. , 

revocation  of  letters  i  o.  disqualification^  mieccndnct,  etc , 

petition  ;  citation  thereupon 

oearing ;  decilee ^.. 

decree  not  to  affect  testamentary  trusts. 

application  by  executor,  etc.,  for  revocation  of  letters , 

Proceedings  tnereupon 
1  what  cases  letters  may  be  revoked  witf. out  a  citation 8091 

remaining  executora  may  act  where  letters  of  one  revoked. 

in  other  cases  successor  to  be  appointed 

contents  and  effect  of  decree  revoking  letters SODB, 

power  to  appoiUi  successor  upon  revocation  

successor  may  prosecute  .flicial  bond  of  party  whose  letters  hare  been  re-   

voked 2808 

BSTOOATIOM  OF  Pbobatb 2117-WfiS 

persons  interested  mav  apply  for M47 

application  ;  when  to  be  made.... 96i8 

**            citation  thereupon 9819 

executor,  etc.,  to  suspend  proceedings 9660 

hearing W51 

decree 8868 

no  ice  of  decree  of  revocation 8868 

action  to  determine  the  validity  of  probate... 365Sa 

JtBWABT>— 

to  constable  forbidden SIM 

BiCHMOND  COUWTT— 

stenographer  for  sopreme  snd  county  court  in 958 

subpoena  of  city  court  of  New  York  may  be  served  in ^^^.      SS8 

BooHKSTSB ;  Municipal  Ooubt  of • 82M,  88S7 

BOCKLAND  COUKTT— 

stenographer  for  supreme  and  county  conrtsof 8SS6 

Bulbs— 

of  courts  of  record ;  how  made  and  revised 17 

to  be  publf  Bhc-<! 18 

Sale  undbb  Judgment  ktstd  Exbcution  Gknxballt— 

of  real  or  personal  property,  how  conducted 1848, 1884, 1428, 1487 

sheriff  to  exhibit  property  upon  request  of  creditor 1384 

of  zeal  property 1842,  I48f 

**  redemption  and  liabilities  of  persons  interested l480-li7B 

•♦  noticDof  sale 1484>14a6 

**  certificates  in  duplicate  to  be  made  by  sheriff. 1488 

••  *'  to  be  recorded,  etc 1480 

**  title  not  divested  before  deed. 1440 

•*  security  upon  sale  by  referee 1S48 

**  conveyance  of  particular  interest  to  state  party ^s  name. . . .    1244 

personal  property,  how  to  be  i^oid. 1384, 14^ 

**  noticeofsaie 14S9 

8 ALB  UNDBR  JUDOMBNT  AKD  EXECUTION  IN  JUSTICES*  COUBTS 8080,0090 

0ALE  IN  Actions  Relatino  to  Real  Pbofebtt— 

notice  of 1678 

*'    publication  of  adyertipement. 1678 

bow  sale  made  and  conducted 1678 

who  not  allowed  to  purchase  at 1670 

fees  of  referees  on 8S87 

^ALE  OR  Mobtoaoe  OF  Decedbnt's  Beax.  Pbopebtt  fob  Debts  and 

>       Funeral  Expenses 8740-8801 

what  property  can  be  sold,  etc 87M 

petition,  when  and  by  whom  presented 87S) 

creditors  time  to  apply  extended  in  certain  cafes 8751 

contents  of  petition 07B| 

uoosedings  where  fome  of  (be  facte  are  nnknoVrn •## ••••• sm 
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MMSM   OB  MOBTGAOa     Or     BlGBDEHT^S   BB4I<    PBOnSTT   WOM  VtWlB   An 

cit'^.tion  thereupon .  87M 

hearing. 8756 

proof  of  debt  apon  which  Judgment,  etc.,  has  been  rendered S750 

the  iut  eectlon  qualified <757 

decree  t^  recite  debts S768 

what  proof  necessary  for  a  decree 876d 

decree  to  mortgage  or  lease * «.  S760 

decree  to  sell 11761 

Id.;  whentltleislncoBtroyersy 876ai 

M.;  order  in  which  different  pircels  are  to  be  sold 9768 

id.;  where  nndiyided  Interest  or  precedent  estate  is  created  by  the  wUl,  etc.  8764 

form'of  decree 8765 

bond  to  be  given  by  executor  or  administrator 87tM 

if  he  refuses,  freeholder  to  be  appointed  to  execute  decree 8767 

erder  directing  execution  of  decree. 8766 

id.;  as  to  distmct  parcels  after  appeal 8789 

id.;  not  Affected  by  death,  etc 8770 

wliat  credit  allowed  on  sale 8771 

mode  of  sale :  notice  thereof 8778 

distinct  parcels  to  be  sold  separately. 8778 

who  not  to  purchase 8774 

order  to  yacate  sale ;  resale 8775 

<»der  to  confirm  sale ;  conveyance  thereupon 8776 

when  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir,  etc 8777 

effect  of  conveyance  in  other  cases 2778 

contract  for  lauds ;  how  sold 8778 

id.;  purchaser's  bond  for  payment  thereupon 8790 

id.;  when  interest  In  part  of  land  under  contract  may  be  sold 8781 

id.;  effect  of  conveyance  of  decedent's  interest. 8788 

Id.;  effect  of  conveyance  of  part 8788 

Enrchaser's  title  not  affected  inr  certain  irregularities,  etc 8784 

i. ;  presumption  where  records  have  been  removed. 8785 

proceeds  to  be  paid  into  court :  effect  thereof 8786 

notice  of  diatrioution  of  proceeds 8787 

hearing:  proof  of  further  debts 8i88 

when  ^e  of  unsold  property  may  l>e  directed 8789 

proof  of  claims  to  surplus  money 8790 

decree  for  distribution,  appeal •  8791 

ML:  county  treasurer  to  distribute 8798 

distribution;  howmade  2798 

dower  in  lands  under  contract ;  how  computed 8794 

fund  set  apart  for  dower ;  how  invested,  etc 2795 

Id.;  share  oelonging to  infant, eic 8796 

•fffcct,  upon  proceedings  under  this  title,  of  an  action  to  foreclose,  etc 8797 

florplus  money  on  foreclosure  and  other  sales ;  when  paid  to  surrogate. ....  8796 

Id.;  how  distributed , 87»9 

■ecuxities  and  leases ;  surrogate's  dnt^  respecting  the  same 8800 

leatitntion,  for  assets  subsequently  discovered 8801 

allowance  to  executor,  etc 8568 

Id. ;  to  be  in  lien  of  comiriisslons VMi 

Baub  or  DncKDSHT's  Psasoif  al  Pboprbtt  fob  Dsbts  and  Lboacxbs. 3717 

gAT.M  on  MoaTOAGB  of  IsrAHr,  Lunatic,   Idiot,    ob    Habitual   Dbunkabd's 

Bbai.    Pbopebtt 2346-2864 

action  to  compel  conveyance • 23(6 

whomay  maintain  action 2346 

judgment;  effect  thereof 8347 

appuoation  to  dispose  of  real  property;  in  what  cases 2348 

Id.;  by  whom 2349 

oontents  of  petition 3360 

trustcompany  may  be  appointed  special  guardian 3o63 

bond  of  committee  of  lunatic,  etc J^l 

id.;of  guardian  of  infant gg 

l)ona ;  how  prosecuted •JJJ 

reference  to  Inquire  into  the  application ^J 

final  order SS 

Tuport  of  sale,  etc JJg 

certain  sales,  etc.,  prohibited ggj 

effeti  of  conveyance,  etc ••  *^"^ 

piocatds  of  aal»  deemed  real  property • 
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Bali  ob  Mortga«b  of  Intaht,  Luhatio,  Istof »  ob  Habitual  DbuhxardIb 
Bbai<  PBQPBBrr— omtf nf/tftf. 

infiant  deeme  1  a  ward  of  conn » 

dl<>position  of  proceeds ;  acooantiiij^ « 

particalttr  euxa^iw;  wbenmcladed  in  aale...*..  

Id. ;  wben  belon^ring  to  infant,  etc S  63 

debtaof  infant,  etc.,  to  be  iMkid  equally « SSM 

Sai<b  or  CoRPORATB  Rbal  Pbopbrtt •••• 8390-^3887 

Satispaction  or  Judobent • liWl-lirrs 

SCAXDALOnS  Mattbr^  • 

maj  be  stricken  ont  of  pleading • MS 

SCHBltKCTAPT,  ClTT  CoURT  OP.... •• • 9303.  not« 

SoDt^  Facias— 

wrltoXaboliBbed 


of  former  snperior  city  oonrta • ?^ 

presumptive  evidence  of  oonaideratlon •• 840 

certificate  of  antbentication  to  liesealed 9S8 

wben  uofeal  required  to  certified  copy  of  order.... 96B 

may  be  iropre8^ed  directly  upon  paper SSO 

Stat  e  writs  to  be  issued  under IttS^ 

aeals  of  courts  and  countiea 27,  9D^  9S 

Sbabch— 

official  certificate  of ,  wben  evidence 921 

what  public  officers  to  make  upon  reqnest  and  penal^  for  refusal 961 

to  be  furnished  without chaige  to  certain  enumerated  oflloecs •• 8S00 

Sbabchx^— 

vh^n  may  be  taxed  and  included  in  bill  of  costs 8356 

Sbobbtaby  op  Statb— 

copiesof  papers  on  file  In  office  of,  whenevidenoe • Ml 

Sbguritt— 

when  not  required  in  actions  by  people  or  mnnicipal  corpcwBtions 

deposit  of,  to  reduce  penalty  of  executors,  administrators,  or  guardian  a 

bond • 

See  Bonds  and  CTndbrtakinob. 

SBouRrnr  por  Alimont—  . 

husband  may  be  required  to  give IT79 

sequestration  for  failure •• im 

payment  enforceable  by  contempt  proceedings..... 1779 

Sbcurttt  pob  Costs— 

when  defendant  may  require. . 
id.:  afteraction  commenced. 

the  last  two  sections  qualified.  

id.;  inactions  by  and  against  executors,  etc • M7] 

order  to  give  security jCT 

requisites  of  undertaking UTS 

notice  of  exception  ;  id.,  of  Justification Kt€ 

juEtlfication  of  sureties  ;  allowance  of  undertaking ^, 


order  to  give  additional  security;  proceedinup M? 

effect  of  ntilure  to  obey  order  to  give  security g77 

liability  of  ai  tomey  for  costs  in  certain  actions 978 

title  applicable  to  special  proceedings SR9 

notice  of  lubtification  of  sureties  in  city  court  of  New  Toric,  when  to  be 

served 8161 

Sblbct  Schools  and  Acadbmibb — 

exempted  from  certain  provisions  relative  to  corporattoiis •....•  16M 

Sbpabaticn  ;  Action  POR— 

f  or  wiiat  catipes 170 

when  maintainable 170 

complaint 1764 

answer 170 

Judgment :  custody  and  mai  titenaoce  of  ciiildren,  provision  for  pUdntifl. . . . 

1766, 1771. 177J 

**  re/oca'ionof  judgment  on  application  of  parties.... 1767 

married  woman,  wben  deemed  aresident ••.... 1768 

final  Ja^gment  in  ;  may  award  costs 1788 

alimony,  counsel  fees,  etc. ,  in .1768*  1778 

counterclaim  may  be  intcrpoFod  in 1770 

husband  may  tTu  required  to  give  security  for  alimony 1771 

narment  enforceaole  by  contempt  proceedings 1778 

judgment  not  to  oe  rendered  on  deiaul)  in  action  lor,  sjcoept.  •tc- Vffi 

^•atuwtts;  retialsites t....»..t..»..........jLt..r.T.,.,.....' 1811 


IKDSZ. 

action  bjjndgiiMnl  creditor  to  mipmtn.tt&  pfopertj  of  MtpontloD  aftw 

ntnin  of  nsaatiflfled  ezecvtloA tISi 

SiBTICB  OF  PATKB8  OXHSBAIXT— 

paper  mar  be  Mured  penoiuUly • 798 

^  ot&er  modes  of  seirloe ••••...... 907 

r  ^fben  through  loet-oflloe 7M 

when  paper  to  oe  aerred  on  attome j :  when  eerrice  not  required M 

when  serrfce  mar  be  made  on  clerk,  for  non-ieaident 800 

serrioe  in  New  York  citr 801 

thlaaHldenotapplicabletoaenrlceof  aammona,  etc m 

SSRvion  OF  Papsrb  nr  pAnnoxTUkB  Couma  ahd  Cabbs— 

upon  sttomey  of  adjoining  Btate 60 

npon  prlaoner 181, 188 

anmmona;  how  to  be  made  in  oonrta  of  record 498 

**  personal  eerrice : 4aM84 

•  proof  of 484 

**  anbetltated  service  generally   486-445 

••  **  in  city  oonrt  of  New  York 8186,8170 

•«  senrioelnJnstioes^covrU 8978-8886 

*•  **        district  coortfl  of  New  York 8806 

••  ••        city  conrt  of  Yonkers 8805 

**  where  attachment  has  been  granted 888 

••  "  44      -^         injnsticeB^conrta 8818 

sabpcent  generally 8B8f  854 

^*       hi  rarrogates*  courts 8&88 

••      in  Justicea'*  courts  8870 

subpoena  in  mayor's  court  of  Hndson  and  recorder's  court  of  Utica  and 

Oswego 8801 

affidavit  or  service  of  notice,  vdien  evidence 987 

service  of  state  writ,  how  made. 19ra 

**        habeaa  corpus. 800() 

I  **        writ  of  certiorari  to  review  decision  of  inferior  tribunal 8i80 

**        citations  in  surrosates*  courts 2510-8';88 

**        notices  in  city  conrt  of  New  York. 8161 

•*        pleadings  "  8166 

SxssioH  Laws— 

how  read  In  evidance *>»*i 

changes  of  names  to  be  pnblldied  In • ••• ••••   9ii9 

BXTTIlfe  JxnMllEHTS  ASIDS— 

8ce  Yacatxho  Judomsht. 

8STTLX]UHT~ 

"judicUl  setUemenf'  defined 8614 

See  AcoouKTiHGs  ik  Subbooatbs*  CoiniTa. 

SSTTLSXENT  OF  ACTIOK^ 

costs  upon 8800 

BXTTLSnNT  OF  CaaV— 

when  case  necetsary,  how  made  and  settled •     907* 

SSVERARCB  OF  ACTION— 

when  conrt  may  order 611 

1>rac<lce  respecting 1840 
n  ejectment 1518-1618,1588,1688 

Sham  Ijbfbmsss— 

may  be  stricken  out 888 

Sham  Puiadinos— 

notice  of  motion  to  strike  out  In  city  court  of  New  York ;  time  to  serve ....   816] 

Sbxbiff^ 

not  to  practice  as  attorney 09 

liability  of,  a-*  baU 587,686 

amendi  ng  return  of 786 

duties  oncenerally  on  formation  of  titial  juTj 1178-1 174 

In  New  York  county  to  notify  jurors  drawn 1106 

id.:  as  to  kings  county * 1146,1148 

and  assistants,  not  to  purchase  at  execution  sale 18S7 

when  under  sheriff  to  enforce  execution 1888 

rights  of  indemnitors  of,  on  levy  and  sale  of  personal  property  under  ere- 

cQllon 1 481-1488 

UaibiUtj,  in  proceedings  to  collect  line 1800 

fees  oft  10  be  taxed  on  demand 8S8T 

*"     cqBmMat«l..o ,•.•. , 8B07,880ft 
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Ifl'v  of ,  how  coUeckfld. .......•••••• 

8m  ftlao  CoBONKB,  IxcouHe  AND  OuTQonio  Sbsbifp,  Jail  Lnr-Tix 
Mahdatbs  ;  AZBCunoH  ov  GsHnuu.T«  Uaxdatmb  Aoaixst 

PlBSON. 

anitsupon ••• •••••• •. 

Quaalennder  execation...... 1440,1471-3 

title  to  real  property  not  diyeited,  before... .^ 1<M0 

SHMBIFr'B  JUBT— 

to  tnr  claim  of  third  peiBon  to  property  aelaed 108, 109 

in  New  York  couniy  ;  how  aelected,  etc ^^^ 

SlTTDTOS  OF  COUBTS •••••••••••• • 

BeeCouBTs. 

SlOHUXB— 

pleadlngH  in 

SXiABDBB  ImPUTDTO  UnCHABTITT-* 

not  neceeaary  to  prove  special  damages • 190t 

when  damages  are  woman's  separate  property  •...••..•••••• •••••    IfiOf 

SrxaAi.  Guardian^ 
See  Guardian,  bto. 

SFBCIAI*  QUABDIAN  in  SuBBOOATBS^  Ck>UBTS— 

when  to  be  appointed tStO 

notice  of  procet^ings  to  appoint 8581 

clerk  in  surrogate's  court,  wben  not  to  act  as 9U.1 

SnOIAL  PBOCBXDDfG — 

di^llnwl , , S8M 

refers  to  a  civil  proceeding 

substitution  of  one  officer  for  another  In 

powerof  connty  Judge  in 

provisions  relative  to  substit  uted  service  applicable  to •  498 

returns  and  papers  in ;  where  to  be  filed 8i8 

penaltv  for  juror's  n^Iect 119S 

sheriif,  when  to  take  charge  of  jury 1108 

notice  of  line  to  juror 1197 

••       return 11« 

**       collection  or  remiesion  of  fine 1199 

appeal  to  general  term  of  supreme  or  superior  city  court  in 1S5S-I8>I1 

to  recover  real  property,  not  to  b-.'  taken  except  as  authorized,  etc 1008 

rules  ad  to  secoriiy  for  costs  applicable  to a8<8 

commission  to  take  tostimouy  in BUS 

BnKnALTnM — 

by  whom  to  h<^ held ••• 329 

when  motion  fornaw  trial  to  heal lOlll 

SrBciAL  Vkbdict^ 

defined Il« 

motion  for  judgment  upon 12^8 

State— 

no  security  necessary  on  appeal  by 1818 

assessment  of  damages  for  lands  taken  by S10A-2U9 

certainstate  officers  entiUedto  searches  without  charge IttO 

Bee  also  Cuknu,  Ck>UBT  or 

0TATB  OFFICBBS— 

injunctions  a^inst • ••••  00& 

Stats  Rkpobtbb^ 

is  the  reporter  of  court  of  appeals M 

duties.... .rr. WO 

not  to  be  interested  in  pubbcaMon ;  contracts  for  publication 811 

copy  ri  gh  t  o  f  reports *W 

secretary  of  etate  to  distribute  reports S13 

unreported  decisio.is,  etc. ,  to  be  delivered  by  reporter  to  successor 814 

opinions,  etc.,  not  to  be  delivered  except,  etc 815 

certain  opinions  to  be  deposited  with  clerk Bio 

Statb  Wbits  Genbballt— 

enumerated i*9i 

to  be  under  seal  of  court IJJJ 

at  whose  Instance  issued 1M8 

relator,  when  joined  with  people ;  parties  how  styled • 19B4 

parties  may  appear  by  attorney •  •  IMft 

BUowanco  lo  o«  JndorKed  and  sisned ••• liM 

filial  ocdar|8Bitain  proceedings  same  as  in  actions... • ••••  IMf 


INDEX.  Ixxts 

0SAra  Wtm  OfESKBtMUsT-'^e^nHnued,  nonoini 

^^nS  •  WtlCQ TCtlll'^lADlC •••••■ »..« «^»^» •••••••••••••#••••••■•••••••••••••••••      IWMI 

*  •*         when  person  conceals  himself,  etc S008 

**     habeas  corpoD,  how  served,  fees  rid  nndertakin{;,  when  reqcdied ....  2000 

••  "  penKni  served  f^  obey JiOOl 

••  »•  timo  of  returning S006 

**     fees  to 'persons  nou  officers 8001 

**     last  two  sections  qaalified 8008 

eoBts— pnni»hment  for  non-payment 8007 

See  also  Pcoflb  ;  Spbcial  Pboc^dhiosIhstituted  bt  Statv  Weit. 

8VATUTB—  ,    , 

Erivate  statute ;  how  pleaded 630 

d  general  how  proved •  088 

oimnances  of  cities  and  villages,  how  proved Ml 

of  fordgn  state,  how  proved 942 

Stat— 

when  appeal  effects •••  •••••  1810 

when  not  reckoned  la  time  to  issue  execution. •  1888 

when  not  to  exceed  twenty  days • 775 

*^5SM5aS£:. M 

general  duties;  when  to  fllenotes 89 

Mkenoteeof  all  rulings .* 83 

to  famish  oertlfled   transcript  of  minutes 83 

notes;  how  preserved  when  written  out 64 

*       when  may  be  treated  as  minutes  of  Jndce 1007 

to  furnish  judge  with  copies  of  proceedings  gruuitously 86 

id. ;  to  others  for  compensation 86 

Boperrlsors  to  provide  for  compensation 88 

fees 88U 

Uenographers  in  particular  courU— 

chy  court  of  New  York 888 

county  courts. , 868-861 

id. ;  and  court  of  sessions  in  Kings  county 860 

supreme  court • • ..221,251-262 

surrogates' courts 8641-8544 

levy  upon  under  attachment 646»  647 

0TOCKHOLDBB8  ;  8UIT8  BT  AND  AOADIST — 

actions  by  against  directors,  etc.,  for  misconduct,  eUt, • .  .1781*1788 

wrhen  may  apply  for  leave  to  bring  action  to  dlssolfc  corporation 1786 

when  may  be  made  parties  in  action  to  dissolve  corfvoratloD. 17B0 

when  separate  action  may  be  maintained  to  enf  ore  •  their  liability 1791 

proceedings  m  eitner  action 1788 

Judgment  In  action  to  dissolve  corporation  or  enf(»te  individual  liability  of 

stockholders 1703 

unpaid  subscriptions  to  stock  may  be  ordered  piKld. 1794 

liabilities  of  directors  and  stockholders  may  b«  Miforced. 1795 

misnomer  In  action  against 1813 

Stock  Subsobiftiok&— 

proceedings  to  enforce  payment  of «...  .1794, 1795 

Stbuck  Jubt. 1068-1071 

SUBJIISSIOH  or  COKTBOVBBST^ 

how  made 1 879 

papers  to  be  filed  ;  controversy  therenpon  becomes  an  action 1880 

subsequent  proceedings  regulated i8fil 

courts  of  record  have  power  to  issue 7 

from  city  court  of  New  York ;  where  can  be  served 888 

modeof  serving  subpoena  issued  out  of  court 353 

pecalty  for  disobedience 668 

sabpoBuato  be  issued  by  judge,  etc 864 

penalty  for  disobeying  subpoena ;  warrant  for  witness 865 

when  witness  to  be  imprisoned 8C6 

contents  of  warrant •• 867 

to  whom  directed  ;  how  executed 858 

qualification  of  preceding  sections 869 

witnew  exempt  from  arrest • •  660 

When  to  be  disebaiged  from  arrest ••...•t..* •••••••#•••••  881 
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bfwhomwltiMBBnuqrlMdiMliflffed... •• 

arrMt,  when  yoid  :peiiAlt7 • 

iheriffiiottobeliADle,  nnlesaaffidayitismide..^ 

appliration  of  foregoing  provkionB  to  Judgments 

records  not  to  be  remoTed  bj  Tirtae  of  sabpoBna  dnoei  tecum. ............. 

id ;  bdeks  of  account 

booka,  etc.,  of  corporation,  how  produced •...•••••••• 

when  personal  attendance  not  required  by  subpoena  duces  tecum 

proof  of  serrioe  in  aurrogatea*  eonrta 

service  of  in  mayor^a  court  of  Hudson  and  recorder^a  courts  of  Utloa  mad 

Osw^o 

See  also  Dbpostfiok. 

Subpoena  n  Justick'b  Coubtb 

blank  may  be  left  in,  for  witnesses*  names ...••••• S 

general  requisites  of  mandates  injustices^  courts II 

SUBSCSIBIKO  WITNESS  TO  WlLI/-~ 

action  by  tgainst legatees, etc.,  for ahan In  property ....•••   Jl 

BUBSCRIPTIONS  TO  STOOK-^ 

proceedings  to  enforce  payment  of .«   fl 

SVBSTITDTaDBKBTICS— 

order  for  service  of  summons  when  defendant  not  found,  etc 

bow  service  must  be  made '. 

papers  to  be  filed ;  proof  of  serdoe 

cases  in  which  service  of  summons  by  publication,  etc.,  may  be  ordMwL 

papers  npom  which  order  for  publleation  may  be  made 

Dj  whom  order  may  be  made ;  contents  of 

when  publication  must  be  commenced ;  when  service  deemed  eompiete. 

Epers  to  be  filed ;  notice  to  defmdant H 
,;  when  service  Is  made  without  the  state 4i 

proof  of  service .••...•     41 

defendant  when  allowed  to  defend 4i 

Judgment  limited  to  attached  property li 

application  for  Judgment  in  casea  of ttH 

summons  in  partition Oil 

proceedings  in  cases  of,  in  attac^miaDt  te  Justices*  court 9ri 

"  replevin  in  Justices*  courts  in  cases  of Stf 

Substitution-— 

of  one  officer  for  another  in  special  proceeding 

Substitution  or  loMMinsoBa-^ 

upon  levy  under  execution 

SVOCBSBIVV  txTTXRS  IN  8UIUI0OATB*S  OOVBT^ 

time,  how  reckoned  upon 

8vcoB8ao»— 

may  be  appointed  by  surrogate  upon  revocation  of  letters.... 

*»     compel  accounting ; ....:... 

'*    prosecute  official  bond. 

accounting  by,  of  deceased  executor,  admlnistEator,  guardian  or  testa- 
mentary trustee 

may  prosecute  bond , 

action  on  executor*s,  etc,  bond  when  no  successor  appointed 

of  removed  executor 

Suffolk  County— 

stenographer  for  supreme  and  county  court  in 

SUMMABT  PBOCBJBDINOS  TO  RBOOVBB  POS8B8SION  OF  BSAL  PBOPBaVT.. 

when  tenant  may  be  removed 

person  holding  over  land  sold,  etc.,  may  be  removed 

Id. ;  in  case  or  forcible  entry  or  detainer 

.application  ;  to  whom  made , 

petition  by  person  entitled  to  possession 

notice  to  be  given  in  certain  cases 

petition  by  neighbor  of  bawdy>honse,  etc 

1>recejpt 
d.;  in  New  York  city 

id. ;  how  served 

duty  of  person  to  whom  copy  of  precept  is  delivered OH 

when  prH^pt  to  be  served  on  landlord  of  bawdy4ioase,eto tttt 

proof  of  service  of  precept. 

answer. ••.,. 
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SmocABT  PBooBBDoras  TO  BiooTXB  PoMBMiov  OF  BxAi.  Pbofebtt—«o;i  rinvecT. 

SaOTIOKS 

iMmefl  upon  forciUe  entrj  or  deUIntr 29i5 

In  17 .T.diatiict  court,  caiue  may  be  tnuuf erred  to  another  court  for  trial.  S846 

trial 2847 

adjoamment SS48 

flnal  order  upon  trial 2249 

amount  of  ooets ;  how  collected. 8S30 

warrant  to  digposeeflB  defendant 8251 

execution  of  wanart 2S62 

wben  warrant  cancele  lease ;  exception 2268 

warrant ;  when  and  how  stayed. 8S54 

ttndertakins;  how  disposed  of 2265 

redemption  Dy  lessee 2266 

id.;  by  creditor  of  lessee 2257 

the  last  two  sections  qualified 2296 

order  to  be  made  therenpon  pliability  of  person  redeeming 2269 

appeal 2800 

eflectof  appeal  limited  in  certain  cases. 2201 

warrant;  now  stayed  on  aopeal 2262 

appelbite  court  may  award  restitution ;  action  for  damages tiM 

application  of  this  title :  effect  of  final  order 28U4 

how  proceedings  under  this  title  to  be  stayed 2205 

defined,  with  respect  to  procuring  the  attendance  of  a  Jtiror .«. ..  8842 


action  to  be  commenced  br 415 

time  wtaen  court  acquires  jurisdiction 415 

leqnisites  of  summons ^ 417 

form  of 418 

serrice  of  copy  complaint  or  notice  with  summons :  consequences  of 

faflure...     . 419 

cases  where  such  service  must  be  made 420 

appearanca  of  defendant 421 

when  defendant  must  answer  at  time  of  appearing 429 

notice  of  no  personal  claim ;  effect  of  service  thereof 428 

effect  of  Toluntao  appearance 424 

■ommons;  when  and  dt  whom  served ;  sherilTs  duty ^5 

how  personal  service  of  summons  made  upon  a  natural  person 426 

id.;  m  certain  cases  of  infancy,  or  lunacy,  etc.,  not  judicially  dedaced..  .487, 428 

id.:  when  delivery  of  copy  to  lunatic  dispensed  with 429 

designation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  snnmuma 

during  his  rbeence ;  effect  and  revocation  thereof 480 

bow  personal  service  of  summons  made  upon  a  domestic  corporation 481 

id.;  upon  a  foreign  corporation 482 

service  of  process,  etc.,  to  commence  a  special  |wooeeding 4tt 

moof  of  service  of  summons,  etc.,  howmade 484 

substituted  service 48(M45 

when  defendant  may  be  derignated  by  fictitious  name 461 

■upplemental  summons ;  when  to  be  issued 468 

service  of ;  where  attachment  has  been  granted 688 

dismissal  of  action  for  failure  to  serve  necessary  party 821 

and  pleadings  to  bellied 624 

served  by  publication,  etc.,  in  partition ;  what  to  state 1641 

in  matrimonial  actions  lodgment  not  to  be  taken  by  default  unless  som^ 

mons  has  prescribed  notice  upon  it 1774 

service  and  requisites  In  actions  to  recover  penalty  or  forfeiture 1895-1806 

tfUMHOirS  Of  CiTT  CoUBTOf  NBW  YOBX 8165 

when  order  for  enbstiltuted  service  may  be  granted  In 8165, 8i70 

Suhhohb  in  Citt  Coubt  or  Tonkxbs 8206 

SvnnoHs  nr  District  Coubtb  op  Nkw  York 8906 

SmiMOHB  DC  JvsTicKs'  CouBTB 28r6-2885 

8{Jin>AT— 

couts  not  to  sit  on,  except  in  Bpecfal  cases 6 

*SuPBaioa  City  Coubtb— 

seals  and  records  of  former • 98 

*  Abolished  after  January  1, 1896,  by  consttcutlon  adopted  in  1894.    Jurisdiction 
transferred  to  supreme  court.    CJonstitution,  Article  VI,  |  6.    L.  1896,  o.  946,  |  2. 


iTTTfi  INDEX. 

.*SupaBXoB  CouBT  or  BurrALo^  mmd*.V3au 

*8UPKBIOB  COUBT  OF  CiTT  OF  MSW  YOBX^ 
SUFBBBSDSAS — 

uulMS  defendant  charged  in  ezeontion,  etc • •...       <Fi2 

SUPKRVISORfi — 

no  Bocnrity  neoesaary  on  appeals  by  boards  of 1313 

SDPPLfcMBNTAL  PLEADXNOa— 

when  allowed 544 

SUPFLBMRIITART  PROC KKOXNOS 9432-24 71 

proceedtnfft  to  oomptl  ex€tminaUon  of  Judgment  debtor ^   attd  ^f  kit  debtor  or 

baiUe a49»-94«S 

the  different  remedies  under  this  titte .     3433 

nature  of  the  remedies:  review  of  orders 2439 

what  judge  may  entertain  the  proceedings 2434 

order  to  examine  J udgment  debtor  after  return  of  execution 114S5 

id. :  before  return  of  execution  3436 

warrantofarrestinslead  of  order 3437 

Id  :  after  the  order  has  been  made 2438 

warrant:  how  Ta  ated,  eto 2419 

undertakiug  may  be  required,  etc 3440 

order  to  examine  persou  haying  property,  etc.,  of  judgment  debtor. ......     2441 

either  order  may  reauire  attendance  before  a  referee 3443 

reference  may  be  ordered  at  any  time 3443 

proceediogti  upon  examination;  adjournment 3444 

referee  to  be  iiworn 2445 

order  permitting  person  indebted  to  pay  debt  to  sheriff 3446 

order  requiring  delivery  of  money  or  property  to  sheriff  or  reoelvsr 3447 

dutyoftne  sheriff 2448 

how  money  or  property  applied  to  pay  the  judgment 3449 

balance  to  be  paid  or  dellvtred  to  jadg'>  ent  debtor,  etc 2450 

Judge  may  enjoin  transfer,  etc.,  of  property 2451 

modb  of  service  of  certain  orders 7452 

service  of  a  warrant 3453 

how  proceedings  discontinued  or  dismissed.*. 3464 

costs  to  judgment  creditor 2iS§ 

id.;  to  judgm"nt  debtor,  etc ; 34M 

disobedience  to  order;  how  punished.... 2467 

upon  what  judgment,  and  to  what  county,  the  execution  must  have 

issued 3458 

in  what  county  judgment  debtor,  his  bailee,  etc ,  must  attend 3M9 

no  person  excused  from  answering  on  the  ground  of  fraud 34411 

proceedings  where  judgment  is  against  joint  debtors 34S1 

proceedings  commenced  before  one  judge  may  be  contnued  before  an- 
other     3461 

cases  where  this  chapter  is  not  applicable ;  what  property  cannot  be 

reached ,. ....    346S 

the  receiver 9464-3471 

when  and  how  receiver  may  be  appointed. 941^ 

notice  to  other  creditors . 9468 

only  one  receiver  to  be  appointed;  fonner  reoelyershlp  may  be  extended    3466 

order  to  be  filed  and  recorded 2487 

when  property  is  vested  in  receiver 9468 

how  receiver's  title  to  personal  property  extended  by  relation 3469 

county  clerk  to  record  orders,  etc  ;  penalty  for  neglect 9470 

receiver  to  be  subject  to  control  of  court 9471 

receiver  may  sue  in  justice's  courts 


*  AboUshed  after  January  1, 1896,  by  constitution  adopted  in  1894.   Jnrlsdictloi: 
transferred  to  supreme  court.    Oonstitutlon,  Article  VI,  g  6.    L.  1896»  c,  M6, 1 3. 
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BamMaoKTAL  Summo»—                 ->-  -    -       ^                                   •"^'^ 
vhen  to  be iMned ••••• • • •**• 


SUJi*l?OKT—  --„ 

of  prisonen  committed  ander  civil  prooeM "* 


BuPVRsssioN  OF  Commission  to  takb  Testimony *< 


910 


Botkkmb  Courts-               ^  „-- 

general  jartsdictlon  of •.....••»•.•••*•• ^ 

■peolal  or  trial  term,  by  whom  to  be  held - *f* 

may  chauge  place  of  trtal  of  aotione  pending  iu  other  oonrw aiB 

state  divided  into  four  judicial  departments .^ 319 

aDoeUate  division  of  supreme  court;  designations  of  juraoes ;  jurisdlo- 

*^*^                                                              tion,  reporter,  locations 230 

M                                 oleics,  stenographers;  attendants  221 
•*                                 assignment  of  duties  to  justice 

whose  designation  is  revoked. .  223 
••                                 designation  of  justice  to  be  filed 

with  Becretary  of  state 223 

•*  time  *  and  places  of  holding  terms, 

how  appointed 225 

•*                                       appointment  to  be  published ...  226 

M                                 Msooiate  justice  when  to  preside  228 
**                                   title  to  paolic  office,  appeal  in. 

volvfuK 329 

«•                               deolslon .  number  of  justices  neces- 
sary for,  reargument,  etc 280 

••  another  department,    when  case 

heard  in  or  sent  to 291 

appointments  of  timet  and  plaeea  for  special  and  trial  terms  of  the  su- 
preme court 282 

pubucationof  appointments 2S3 

governor  may  appoint  extraordinary  terms;  j  ustices  to  hold  them .......  234 

general  powers  and  duties  of  justices 236 

governor  to  designate  j  ustices  to  hold  courts  in  certain  cases 237 

place  of  holding  the  terms 238 

special  terms  adjourned  to  chambers;  trials  thereat 239 

what  j udges  may  perform  duties  of  j  nsUce  at  chambers 241 

ofllcers  required  to  attend  term  of  appellate  division ;  sheriff's  duty 242 

fees  of  such  officers;  how  paid 243 

•upreme  court  reporter • » 220,245>260 
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IxxxlY  INDEX. 

BurRBMB  CkxntT— Mft^mted.  sbctioics 

stenographera  in  supreme  eonrt 221,  251-2M 

removal  to,  of  action  pending  in  saperior  city  court* 369 

removal  to  of  action  pending  in  city  court  of  New  York 319 

removaiR  ^rmi  county  court 849-346 

motionsiu;  where  to  be  heard 769 

consolidtLtion  of  actiong  after  removal  to  supreme  court 81d 

transfer  of  .ictions  In  mayor's  court  of  Hudson,  and  recorder's  court  of 

Utica  and  Oswego 819T-3199 

county  clerk  is  clerk  of 334S 

See  also   Appral  Gbmbrallt,  Appeal  to  Suprbmb  Court  fkom   an 
Inferior  CSourt. 

Suprbmb  Court  Reportrr — 

power  of  court  to  appoint  and  remove 221,  245,  246,  947 

delivery  of  opinions  to 231,  248 

duty  of,  not  to  receive  salary 249 

price  of  supreme  court  reports • «.. 


See  Bonds  aitd  tJirDEBTAKnros. 

BURBTIBB  IN  SURBOGATBS^  CoUBTS— 

deposit  of  securities  to  reduce  i>enAlt7  of  executor^  admhiistiator^  or 

guardian's  bonds 

pnreties  liable  for  money,  etc..  received  in  anv  capad^ 

when  new  bond  or  new  pureties  may  be  required 8G97, 2506 

renioval  forfallure  to  give  new  bona SSM 

•pnllcation  of  sureties  for  rel^we  asto  future  breaches. 9600 

order  releasing  sureties 2801 

removal  for  f^nre  to  give  new  bond • •  MOl 

Sdbflus  Monbtb— > 

disposition  of  in  foreclosore  of  morteage  by  acHon 1880 

"  •*  "  ^*  advertisement 2I04-2IOO 

SUBBENDSR  07  BaIL.... • 501-604 

See  Arrxst. 

SlTBHOGATE— 

the  term  **  surrogate '*  defined .••• •••  8614 

father  or  son  of,  when  not  to  practice ••••.••••• 8688 

surrogate  and  acting  surrogate;  their  official  deeignatlona 2480 

vacancy  or  disability,  who  to  act  as  surrogate.. 2424 

if  surrogate  disqualifled,  who  to  act 2486 

Id.;  in  New  Tori  county 2486 

uroof  of  authority 2487 

Id.;  when  and  how  made  24d8 

how  authority  superseded  2480 

ftroceedings  in  New  Tork  and  Kings  counties  regulated 2600 

d.;  transfer  of  proceedings  to  surrognte's  court 2491 

temporary  surrogate ;  when  supervisors  appoint 2402 

Id.;  compensation 2496 

Id.;  acts,  etc.,  where  and  how  recorded > 2401 

surrogate;  when  not  to  be  counsel,  etc 1400 

anrrogate;  when  disqualifled -.   2406 

disqualification;  when  objection  must  be  taken 249T 

books  to  be  kept  by  surrogate 2406-2409 

books  and  papers  to  be  preserved  and  bonds  filed 2600 

when  fees  not  to  be  charged :  report  of  fees 2001 

what  papers  to  be  transmitted  to  Secretary  of  State:  expenses  thereof. .  260S 

fees,  when  and  for  what  may  charge 

Subrogates'  Bond^ 

action  upon •••• •*•< 

JurUdiction  of  the  eoui^  and  authority  (if  (he  turroffoie 

general  Jurisaiction  of ••• 9472 

J  (resumption  of  jnriedlction •• • 9478 

orlsdiction  not  lost  by  defect  in  record— amendment 8474 

effect  of  exercise  of  jurisdiction •• ••••  •••••.«....  M95 


*  Actions  and  proceedings  in  superior  city  courts  transferred  af;er  first  day  of 
January,  1896  to  supreme  court.  Article  VI,  Constitution  adopted  in  1894,  L.  1806, 
0.  946.  8  3. 


iin>EX. 

I  ttxclasive jnrifldictioii    .*. ««jv 

f  concnnent  Jnriedlctlonof  twoormoTOBaiTOgates s477 

I  imlBdlctlon,  how  affected  by  locality  of  debts >478 

I  inrifidicUon  in  new  or  altered  county  S479 

i  Id. ;  transfer  of  proceedings  to  proper  county 8480 

incidental  powers  of  the  snrrogaie 8^81 

•mdloatlon  of  chapter;  conflrmatlon  of  preTions  acts 34d2 

cferJfct;  ttenograpkert;  mUeeUanemu  provitwnt 2604-25U 

•nrrogate's  court  always  open  for  business 2&04 

when  surrogate  to  attend 2606 

when  and  where  court  held  by  couniy  judge 2506 

■eal ....    2607 

clerks  in  surrogate's  office 2608 

olerk  of  surrogate's  court ;  how  appointed:  his  powers 2609 

additional  powers  of  clerk  of  surrogate's  court  of  Kings  county 2610 

■urrbgate  liable  for  clerk's  acta 2611 

stenographer  for  surrogate's  courts  in  New  York  and  Kings 261 9 

In  other  counties 2618 

L  definition  of  expressions  used  in  this  chapter 25U 

^         duties  of    stenographers 2641-2548 

r         process  and  serVicelhereof C515  8527 

*'         publication cf  citation, etc 2085,2686 

appearance  and  Joinder  of  Issue 2537-8682 

pleadings  and  yerfllcation 8588-8586 

amendments,  etc 2588 

miscenaneous  rules  of  practice 8587,8588 

Hearing  f  including  trial  by  Jury  and  r^erence. 2580-8549 

testimony  of  aged,  sick,  or  infirm  witness 8539 

Id. ;  in  another  county 8540 

du^  of  stenographer 8511 

how  minutes  of  testimony  authenticated 8648 

id. ;  to  be  bound  in  voiumee,  etc 8548 

bequest,  etc.,  does  not  disqnali^,  etc.,  witness 8644 

exceptions  upon  a  trial  2545 

surrogate  may  refer  question  of  fact,  or  account 8546 

trial  by  Jury:  when  ordered 8647 

Id.;  howrcTiewed 8548 

appeal  ftom  order  thereupon 8549 

OMrMf  and  orders  and  enfortement  thereof;  coeta  andfeea 8590>8567 

definition  of  "  final  order,"  etc : 8560 

decree  settling  an  account,  to  contain  summary  thereof 9551 

decree  or  order ;  when  evidence  of  assets 8S66 

decree  for  monc^ ;  how  docketed 8568 

enforcement  of  decree * 8564, 8665 

definition  of  "  order" ;  how  enforced 8560 

costs jesr-esfii 

additional  allowance  in  settling  accounts 8668 

allowance  upon  sale  of  real  property 8668 

id. ;  no  commissions  allowed 8564 

fees 8666-8667 

appeal  from  surrogate's  court 8668-8669 

provieUms relating  generally  to  letters;  and  generaUy  to  executors^  adndn- 

ietratorn^  guardians  ana  testamentary  tnutees  2S9&-8610 

requisites  of  letters 8590 

their  effect 8591 

Sriorlty  among  different  letters 8598 

me,  how  reckoned  upon  euccessiye  letters 8596 

official  oaths  of  executors,  etc 8694 

deposit  of  secnritieB  to  reduce  penalty  of  bond 8585 

enretles  liable  for  money,  etc.,  received  in  another  capacity 8586 

when  new  bond  or  new  sureties  may  be  required 8607 

id. ;  how  fffincipal  may  be  required  to  give  a  new  bond,  etc 2666 

decree  revoking  letters  for  faiiore  to  give  new  bond 8609 

snretlos  may  apply  to  be  released  as  to  future  breaches 8600 

release  of  old  sureties  on  the  giving  of  new  8601 

surrogate  may  direct  as  to  custody,  where  co-executors,  etc.,  disagree 860Q- 

eSect  and  contents  of  decree  revoking  letters 960( 

ttMlMtMcaoaqwUlfifid. 8604 


AAAAT4  M~L\A^JUj:%» 

BuBBooATxs*  Couhtb  '  tonHnved, 

Miccessor  may  be  appointed,  and  may  eompel  accounting,  ete , 

accoantins  by  execDtor,  etc,  of  deceased  executor 

when  bona  may  be  prosecuted 

Bocccesor  may  prosecute  official  bond. 

action  on  ofBciul  bond  when  no  successor  appointed 

application  of  this  article  to  executors,  etc,  neietofore  appointed SSlf 

probate  of  wills  and  grant  of  letters  thereupon 9611 

revocation  of  probate ^§^~ 

probate  of  heirship. 

administration ;  grant  of  letters 

**  temporary  administntion 

revocation  of  letters  testamentary  and  letters  of  administration 

foreign  wUls ;  ancillary  letters 

aid^  wpervMon  and  control  of  executor  or  adminialrator, 

liability  of  p<>r9on  unauthorized  to  act  as  executor ii9DI| 

proceedings  to  discover  property  vrithhfld 3Wf| 

"         order;  service  of  citation;  officers  who  may  act  in  surro- 

gftte'sabsence        STQI 

"  examination  and  decree 3709 

*'  security  to  prevent  decree 37  0 

"  warrant  to  seize  property 3710 

inventory;  appnintmcnt  of  appraisers  and  appraisal 3711 

"  asseto:  what  to  be  deemed 3713 

'*  exemption  for  widow  and  children 3719 

'*  oontents  of  Inventory • 37U 

"  retumof 37tfi 

'*  return  of ,  how  compelled • 3716 

sale  of  personal  property 3^17 

debts;  ascertainment  of 3716 

"       paymentof '. 3719 

rents,  annuities  and  dividends:  how  apportioned.... 373" 

legacies;  payment  of 3711 

"       petition  to  compel  payment  of 371S 

"       decree  for  payment  on  giviog  security 37i9 

exempt  property:  pruoeedinge  for  neglect  to  set  H^art. 3TM 

accounting  and  settlement  of  estate 379^-874 

di^osition  of  decedent's  real  property  for  payment  of  debts  and  fbneral 

expenses  and  distribntion  of  poroceeds 27<SQ-SB(n 

testamentary  trustee S8M-:2£!0 

gnardians— appointment,  removal  and  resignation  of  general 28I1-SS41 

**        — 4up«Ti8ion  and  control,  accounting S84S-S650 

"       —appointed  by  will  or  deed MBl-SWO 

SUBVBT — 

when  may  be  ordpr'^'i  ^^  pendin  t  action  affecting  real  property ]«S 

order  directing,  contents  and  sarvice 168S 

'*  authority  of  pirty  under. M^ 

SUBVSTOR'S  FBXS. dM 

SUBVlVAIf— 

of  cause    of    action....... 7U-7(i6 

SvRACUSB,  MuNiarAL  Court  of  thb  City  of  (evtablished  by  L.  189*2.  c.  342)— 

aoonrtuot  of  record... »...        t 

TAIJtSXKN— 

when  and  how  may  be  procure  1 1171-1174 

Tavxbn  Kekpbrt- 

cannot  act  as  justice  of  peace 28D6 

Taxation  of  Costs  OmciBALLT  - 

costs;  how  taxed     allowance.,  etc.;  how  compnted 896S 

not.ce  of  taxation JjMS 

retuxa.ion 89U 

review  of  taxation 8865 

duty  of  taxing  omcer 3266 

'    affldavit  rcbpectmg  didburi>ement8 3887 

taxation  in  loreciosure  of  mortgage  bv  advertisement 240S 

time  to  serve  notice  of  in  city  court  or  Kew  York 8161 

Taxattok  of  Costs  nr  Justices*  Courts 8078 

Taxes— 

t  J  be  paid  bv  officer  selling  in  partition,  dower  snd  foreclosure 1676 

Tax  Pater's  Action— 

lo  prevent  waste,  etc , , WF 

when  allowed ... ffiQ 

temporary  administrator ...••• ..., , yr9 

•il  ;npun  ('•tiiteof  abtenteo.  etc 1  ,  jjcro 

J-l.;  t  'n'liUf  • ^^  «^ 

q     c  •':•    V   ;•..('♦•.  o'  t      ■    jj-orv  *  »ULUiU!.r«'4.  r.  ....      J  T'i 


INDEX.  IzzxYil 

Tkmfobabt  Ammnvrnknoit'-corUiniued.  smcnovu 

id.;  M to reqairinff crediton to preaent clalmi 9078 

id. ;  as  to  paying  aebtis 9674 

id.;  as  to  real  propeitj 9876 

special  powers  of  temporanr  administrator  of  absentee 9678 

temporarT  administrator  of  absentee  may  provide  for  family 9677 

deposit  of  money  by  temporary  administrator 9ffr8 

proceedings  v^here  he  netrlects  to  deposit 2879 

money  deposited ;  liow  witlidrawn 9660 

notices  required  br  this  article ;  how  given 9681 

when  time  to  ran  for  or  against  the  estate 9689 

application  of  this  chapter  to  collectors,  etc.,  heretofore  appointed 2688 

settlement  of  account ;  when  may  be  zeqoired 2725 

TBJIFORART  QVAXDIAS— 

appointment  of 9827 

termof office  9^88 

TXVFOBART  IHJUHCTIOH— 

See  iNJUHcnoir. 

in  action  to  dissolve  corporation 1787 

Tbvporabt  Jails  axd  Tbmfobabt  BaiioTAii  of  Psisonras  vbom  Jail.  .  186-144 

tsmfobaet  subbogatb ^ • 3492 

Tmhaht— 

See  BnuiABT  PnooHiiiDras. 

Tknakts  ui  OomioH— 

separate  actions  ter,  in  ejectment... • 1600 

TzxAMT  roR  LiFR ;  Fboorbdihos  to  Disootrb  Pratb  or 9809-2819 

petition  for  prodaction  of  tenant  for  life 9808 

contents  of  petition 9808 

service  of  petition  and  notice 9301 

proceedings  upon  presentation  of  petition 9806 

service  of  order ;  powers,  etc.,  of  referee 2800 

habeas  corpus 2807 

report  of  referee 2808 

dismissal  of  petition  when  order  complied  with 2809 

when  life-tenant  deemed  dead,  and  petitioner  let  Into  possession 98  lO 

commii<8ion  to  be  inued  if  life-tenant  is  without  the  state 2811 

gee  eral  provisions  respecUnff  the  oommiasion 2819 

petitioner  to  give  notice  of  its  execution 9318 

execution  thereof 2814 

proceedings  on  return  of  commission 9816 

costs 9816 

property ;  when  restored 9317 

remedy  of  person  evicted  for  proflta,  etc 9H18 

order  not  conclusive  in  ejectment 2819 

Tnn>KB— 

after  rait 781 

money  to  be  accepted  or  paid  into  court 7SS 

eifect  of  sufficient  tender 788 

w  ben  to  be  deducted  from  recovery,  etc 784 

in  ejectment  for  non-payment  of  rent 1600-1508 

Trbritobt— 

embraces  District  of  Columbia 8848 

Tkstaxbbtabt  Dispositiob^ 

by  what  law  governed 2694 

TBSTAXBBTABT  OUABDIAN 9861-2860 

Tbstambbtabt  Tbvstbb  nr  Bubbogatbs*  Coubtb— 

defined  with  reference  to  chapter  on  surrogates*  courts 9514 

when  decree  directing  payment  to  creditor,  etc. ,  evidence  of  assets 9568 

accounting  by  succesfor  of  deceased 9606 

action  upon  bond  of,  upon  return  of  execution 9607 

successor  may  prosecute,  official  bond 2608 

action  on  official  bond  when  no  successor  appointed 2600 

Intermediate  accounting ;  when  voluntary 9808 

id. :  when  compulsory 2806 

peUllon  to  compel  payment  o^  debt,  legacy,  etc 2804 

id.;  proceedings  upon  return  of  citation 2H05 

id.;  other  persons  I  terested  to  be  cited S806 

when  rarrogate  may  compel  judicial  settlement 9807 

who  mav  apply  therefor 9808 

proceedukgi  npoo  return  of  citation.,,,,,.., , ,«.,., Vff 
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TnTAimraukT  TxirsTn  nr  SuBaoQAm'*  Coubto   conHtnud.  wmraoam 

jadlcial  Bettleinent  on  Mtitioii  of  tnutce S810 

certain  proTiilons  reUtive  to  acconntiiigB 2811 

earrc^ate  to  determlno  controTenies ;  proportion  may  be  retained SBl t 

effect  of  decree ttlS 

leeiffnation  of  irast 2814 

petition  for  Becurltyfrom  teatamentarj  tnutee , 9815 

■ecority;  howgiven • 2816 

lemoTiu  of  testamentary  trustee 2817 

^ypointment  of  snocessor 2818 

nroceedinffs  wbere  testamentary  tnutee  is  also  exeeator  or  administrator.  •  2812 

appUcation  of  tills  ttUe 2SaO 

to  writ • 21 

TiSTXMoirr-' 

See  DxposiTioH,  Etwikkcm, 

Thud  Pbbsom— 

trial  of  claim  to  property  seized  by  sheriif • 108,109 

claim  by  to  goods  attached 657-ttO 

claim  of,  to  property  levied  npon  under  an  execution,  and  how  die- 

poMdof 14I8-l«tt 

daim  of  title  by  In  replevin 1700-1711 

defense  of  title  in  third  person  in  replevin 1728  < 

suit  in  the  name  of  anotner ;  when  forbidden 1900 

treble  and  other  damages 1901 

claim  by  on  attachment  in  instices*  courts 2912-2914 

claim  by  in  replevin  in  justice's  ooart. 2029 

DD— 

notioeof  motion,  to  be  eight  days 788 


time :  enlargement,  bef we  ex^ration. 781 

"  copyo" 

relief,  after  time  has  expired 782 


copy  of  affidavit  to  be  served 


**  when'time  cannot  be  extended % 784,786 

orders  In  certain  actions ;  howpablished 786 

time  for  publication  of  notice ;  bowcomputed 787 

time  for  doing  any  act ;  how  computed 788 

of  receipt  of  execution  to  be  indorsed  thereupon 1888 

extension  of  to  plead  in  action  against  corporation  on  promissory  note,  etc    1778 

how  reckoned  upon  saooessive  letters  in  surrogate's  court. 2303 

for  service  of  notices  in  city  court  of  l^ew  York 1161 

when  code  of  civil  procedure  deemed  to  have  been  passed 8256 

Id.;  when  takes  eitect 88S6 

-  Tma — 

I  remedies  for  failure  of  title  to  real  property  sold  under  execution,  and  to 

enforce  contribntioD. 1470-1^6 

ell^tof  ju^^sment  npon  In  ejectment 1694,1526 

L  how  stated  in  replevbi 1720 

[  defense  of  title  In  third  person  in  replevin 1728 

!  purchaser  f^m  h^r  when  protected  as^ainst  devise 2288 

answer  of  in  district  courts  of  New  York  city 821S 

**  justices*  courts  generallj 8061-S968 

•*  "  of  Albany  and  Troy 2219 

certificate  for  increased  costs  in  actions  afitecting 2218 

TrrLs  CoMPANiBS  Biakcmbs— 

when  may  be  Uxed  and  included  in  bill  of  eosts S3M 

TrrLB  TO  PuBUo  Oirics. 

appeal  involving 229 

Town- 
justice  interested  in,  when  not  to  sit  in  action  affecting 48 

Town  Clkbk— 

copies  of  documents  in  office  of ;  when  evidence 226 

TbANSCBIPTS  of  JrSTICBS'  JUDOMKNTS— 

how  proved 948-861 

docketing 2017-2028 

execution  on  judgment  docketed  with  countyderk. 2046 

Tbahsfsr*- 

Sroceedines  npon  death  or  disability  of  a  party  or  transfer  of  interest. . .  .7SS-786 
ee  also  Assimnmbnt,  Kbmoval. 
Tbbabon  ;   AonoN  to  Bxoovbb    Pbofxbtt    Escbxa.'XBd  on  Fobvbitbd 

FOB lOn-1981 

TSBBLI  DAXAOBS^ 

when  allowed  in  verdict ,,    1184 
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**         are  tiiable  by  the  court • 968 

order  for  trial  by  jary,  of  apeciflc  questions  of  fact,  when  of  right 970 
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court  • 076 

noticeof  trial  and  note  of  issue 977 

order  of  disposition  of  israesat  a  jury  term 978 

id:  when  a  Jury  does  not  attend 979 
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^*             according  to  the  residence  of  the  partis 984 
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when  court  may  change  the  place  of  trial 987 

eflectof  changing  the  place  of  trial 938 

^*       order  changing  place  of  trial 989 

Issues  of  law,  whore  triable 990 

this  article  applicable  only  to  the  supreme  court 991 

exc^iion^,  caae^ and motum  fornew trial 998-1007 

what  rulii^rs  may  be  excepted  to 99S 

refusal  of  conrtor  referee,  to  find  upon  facts  may  be  excepted  to 998 
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referee. 994 
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ruling  excepted  to ;  now  reviewed •  996 
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**        clerk  to  prepare  ballots  of  juiom  for  trial 1168 
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**  motion  for  new  trial 8548 

••  verdict SR48 
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legacies  to  payable  to  state 9747 

how  shares  obtainable  ?i47 

unclaimed  legacies  to  be  paid  to  county  treasurer S74B 
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motion  to  Bet  aside  for  Irregnlaxity ;  when  may  be  heard 
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Immaterial  may  be  disregarded  In  Justices*  coorta 8M8 
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plaintin  cannot  pubmit  to  nonsuit  after  jnry  retires 1182 

jury  to  assess  damages  In  action  to  recover  money 1181 
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**  "  when  rendered  ;  special  finding  with  general 

verdict 1187 
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